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THE  CONSOLIDATION  OF  THE 
COMMON  LAW. 

No.  L 


Ik  bringing  the  subject  of  the  Consolidation 
of  the  Common  Law  of  England  before  our 
readers,  we  are  aware  that  it  is  no  new 
topic  to  them.     We  hav6  from  time  to  time 
adverted  to  it.  although  we  admit  that  we 
have  been  prevented  by  other  matters,  which 
perhaps  pressed  more  directly  for  notice, 
from  giving  it  our  full  attention.     We  now 
however,  promise  to  endeavour  to  render  it 
ftimiliar  to  all ;  to  lose  no  opportunity  of 
refreshing  the  minds  of  our  readers  with  the 
arguments  in  its  favour ;  to  bring  it  before 
them  again  and  again,  and  if  we  can  throw 
no  new  light  on  it  ourselves,  at  any  rate  to 
collect  and  condense  all  that  others  have 
done  and  said  respecting  it.    And  let  it  not 
be  supposed  that  it  is  any  abstract  question 
which  we  thus  propose  to  discuss,  having 
no  direct  or  practiced  bearing  on  the  daily 
business  of  the  lawyer.     That  which  will 
facilitate  the  ready  finding  all  the  informa- 
tion on  any  given  subject,  -  which  will  bring 
together  in  a  comparatively  small  compass, 
every  case  bearing  on  it—  which  will,  at  any 
rate,  serve  as  '  a  practical  treatise '  by  an 
eminent  author  on  the  subject— this  surely,  i 
if  it  can  be  done,  will  be  no  small  boon  to  i 
the  working  lawyer— no  small  saving  of 
time  and  expense  to  the  law-student ;  and 
let  us  onoe  for  all  say,  that  by  a  consolida- 
tion of  the  law,  we  mean  no  change  of  its 
principles — no  departut^  from  the  settled 
landmarks  of  the  law,  which  long  experience 
has  established  :  but  simply  a  repeal  of  all 
obsolete  and  exploded  cases,  — a  purging 
away  of  all  useless  and  obstructing  matter, 
— a  methodical  arrangement  of  all  that  now 
makes  up  a  rude  and  undigested  heq) ;  a 
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digest  of  the  law  by  the  most  fitting  and 
competent  persons  in  each  of  its  branches, 
acting  on  uniform  principles,  and  regulated 
by  certain  fixed  rules,  laid  down  for  their 
guidance  by  some  common  chief.    To  say 
that  this  work  would  require  able  hands  to 
perform  it,  much  time  to  complete  it,  severe 
labour  to  perfect  it,  is  to  say  what  nobody  pre- 
tends to  deny ;  but  it  need  not  be  held  to  be 
impossible,  because  it  is  difiicult  and  tedious. 
Men  would  be  found — when  have  they  ever 
been  wanting  when  a  great  work  was  to  be 
achieved? — able  and  willing  for  the  duty. 
lime  thus  nobly  employed,  would  soon  pass 
away,   and  the  task  once   heartily  com« 
menced  would  soon  make  way.     When  we 
consider  the  digests  we  have  already  —  when 
we  remember  the  Bacons,  the  Com3ms,  and 
the  Viners— when  we  see  what  individual 
industry  has  performed  in  each  case  in  this 
very  way  ;  why  are  we  to  suppose  that  a 
body  of  men  could  not  perform  a  little  more. 
And  yet  some  have  argued  that  because  we 
have  some  excellent  treatises  on  diflferent 
branches  of  the  law,  we  should  be  satisfied 
with  these,  as  they  in  fact,  to  the  extent  to 
which  they  go,  supersede  the  necessity  of 
any  other  consolidation  of  the  law.     But  the 
existence  of  these  treatises  only  proves  that 
that  which  we  contend  should  be  done  to 
the  whole  body  of  our  law,  is  not  only  pos- 
sible, but  has  already  been  performed  in 
part.     Why  then  should  not  the  whole  be 
done?     Why  should  we  be  content  with 
having  a  branch  of  our  law  in  a  satisfactory 
state,  while  the  whole  body  is  unsatisfactory 
and  confused.     Suppose  a  man  to  have  a 
disease  of  the  heart,  would  it  be  a  fitting 
answer  to  him  if  he  applied  for  cure,  to 
remind  him  that  his  leg  or  his  arm  was 
healthy  and  capable  of  performing  its  pro- 
per f  miction  ?     Yet  this  is  the  main  argu- 
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The  Consolidaiion  of  the  Common  Law, 


meDt  of  some  who  oppose  n  general  digest 
of  the  law.  "  Look  "  they  say,  **  at  the 
excellent  treatise  of  Sir  Edwaid  Sugden  on 
the  Law  of  Vendors  .said  Purchasers,  or  Mr. 
Cbitty^fl  TreaitiBe  -on  Bills  of  Ezchaage. 
Here  you  liove  til  that  a  digest  eouM  pos- 
sibly give  you  !"  Granted ;  but  suppose  I 
do  not  want  information  on  either  of  these 
branches  of  the  law ;  or  on  any  otiier 
equally  well  explored ;  what  am  I  to  do 
then?  I  am  at«ea— I  may  find  the  mate- 
rials  for  forming  a  correct  judgment  or  I  may 
not.  How  can  I  always  afford  time,  on  any 
given  case  occurring  in  practice,  to  col- 
lect all  the  law  on  &e  subject,  which  ties 
scattered  in  a  thousand  volumes  ?  or  have  I 
always  ready  access  to  those  volumes, 
or  any  access  at  all  ?  Am  1  bound  to  make 
a  practical  treatise  of  the  law  for  each  par- 
ticular case,  or  if  I  am  botmd  to  do  this, 
am  I  able  to  do  so  ?*  Have  I  the  time,  the 
materials,  or  the  ability  ?  and  am  I,  as  an 
average  practitioner  in  the  law,  bound  to 
have  all  these  ?  Again,  even  in  the  branches 
of  the  kw  most  fortunate  in  existing  trea- 
tises, am  I  sure  tiiat  I  can  rely  on  the  opi- 
nions there  enunciated  as  law.  They  are 
the  single  view  of  it  taken  by  one  person. 
Is  there  no  better  mode  of  ascertaining  it  ? 
Would  not  the  experience  and  talents,  the 
joint  opinion  of  many,  be  safer  and  more 
likely  to  be  correct.  Is  not  the  result  of 
a  consHltatkm  more  depended  on  in  practice 

than  a  conference?    Why  then  may  I  not 

■  ^— — ^  ■ '  ■     ■  ■ 

*  Let  us  here  cite,  in  illustration  of  this, 
what  is  said  by  the  Criminal  Law  Commis- 
sioners. Their  remarks  on  the  materials  of 
the  Criminal  Law  equally  apply  to  other 
branches.  *'  These  materials  consist  of  the 
decisions  of  the  courts,  and  the  principles  col- 
lected from  the  text  writers.  Tlie  aeclsions 
relating  to  the  common  law  of  crimes  are  dis- 
persed through  the  reports,  reaching  up  to 
the  earliest  period  of  our  judicial  annals. 
They  are  not  confined  to  collections  of  Crown 
Cases,  or  of  Nisi  Prins  decisions ;  but  they  are 
even  occasionally  to  be  met  with  in  the  re- 
ports of  cases  in  the  Court  of  Chancery.  And 
though  the  modem  text  books  serve  as  a  tole- 
^ble  index  to  the  printed  decisions,  yet  they 
are  in  many  respects  imperfect.  For  example, 
a  ^reat  number  of  rulings  upon  points  of  cri- 
minal law  are  to  be  found  m  private  manu- 
scripts only.'*  I  Crim.  L.  Report,  p.  2.  Thus, 
also,  we  may  observe,  that  many  of  the  most 
important  questions  relating  to  real  property 
law.  have  been  decided  in  settlement  cases; 
yet  how  many  conveyancers  have  the  reports, 
exclusively  devoted  to  these  cases,  in  their  li- 
braries ?  The  whole  argument  of  the  Criminal 
Law  Commissioners,  as  contained  in  their  first 
report,  is  equally  applicable  to  other  branches 
of  the  law,  at  we  shut  hereafter  shew. 


have  the  benefits  of  a  consultation  on  every 
branch  of  the  law  ?  This  b  what  a  conso* 
lidation  of  the  law,  conducted  on  the  plan 
we  have  suggested,  would  give  us.  It 
would  not  answer  every  possible  case.  No 
one  pretends  that  it  would  or  could,  but  it 
would  bring  together  all  the  existing  infor- 
mation respecting  it :  and  would  this  be  of 
no.  service  to  the  practitioner  ?  We  think 
that^  supposing  the  public  had  no  shadow  of 
interest  in  the  matter ;  no  right  to  have  the 
law,  on  which  their  all  depends,  made  as 
clear  and  simple  as  possible,  yet  should  the 
prcfession  demand  it ;  and  in  their  behalf 
we  will  pursue  the  subject,  till  by  the 
blessing  of  Providence,  we  obtain  a  satis- 
factory result. 

But  we  are  particularly  encouraged  to 
undertake  this  cause,  because  on  one  branch 
of  the  subject  we  have  already  had  consi- 
derable success.  Very  soon  after  the  com- 
mencement of  this  woric,  now  ten  yean  ago, 
we  called  attention  to  the  existing  state  of 
law -reporting;  and  certainly  since  that  period 
there  has  been  considerable  improvement  in 
one  point  at  least :  we  mean,  in  the  time  at 
which  these  reports  appear  after  the  decision 
of  the  cases.  They  were  formerly  much  be- 
hind-hand in  their  appearance.  Still  we  can- 
not say  much  more  in  their  favour.  With  one 
or  two  exceptions,  they  are  still  too  long, 
too  verbose,  and  not  sufficiently  select  in 
the  cases  reported ;  there  is  in  fact  a  great 
deal  too  much  book- making  about  them ; 
and  there  is  an  unseemly  competition  be- 
tween the  reporters,  which  is  very  incon- 
venient.^ Hand-in-hand,  therefore,  with  the 
consolidation  of  the  law,  should  go  a  new 
system  of  law-reporting  by  authorized  re- 
porters, who  should  have  a  sufficient  stimu- 
lus to  bring  out  their  reports  early,  by  being 
remunerated  by  their  proceeds,  and  should 
be  placed  by  this  remuneration  and  a  certain 
professional  status,  out  of  all  improper  ju- 
dicial controul.  Thus,  as  we  think,  the 
great  confusion  and  uncertainty  in  the  ex- 
isting sources  of  our  law,  might  be  greatly 

^  To  give  an  instance  of  this : — Mr.  Bing- 
ham and  Mr.  Scott  were  rival  reporters  in  the 
Common  Pleas.  Mr.  Binffham,  whose  reports 
are  a  very  favourable  specimen  of  thier  class* 
had  long  kept  a-head  of  Mr.  Scott,  but  gave 
up  reporting  on  beinff  appointed  a  police  ma- 
gistrate; whereupon  Mr.  Scott  leaves  his  old 
series  unfinished,  and  commences  a  new  series* 
leaving  a  gap  to  be  filled  up  when  leisure  per- 
mits ;  but  he  thus  gets  the  start  of  the  gentle- 
men who  continue  Mr.  Bingham's  reports* 
Messrs.  Manning  and  Granger,  lliis  sort  of 
legal  leap-frog,  it  is  however  fair  to  say,  is  by 
no  means  wit^t  precedent  ia  laiv-reporll^. 
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educed,  not  only  for  the  past  but  for  the 
future,  l^hese  are  a  few  of  the  considera- 
tions vhich  this  important  subject  has 
suggested ;  but  we  propose  to  return  to  it 
again  and  again. 

THE  LAW  OF  JOINT-STOCK  COM- 
PANIES IN  ilELATION  TO  BANK- 
KUFICY*        ._ 

Wk  propose  to  collect  some  points  connected 
with  the  law  of  joint- stock  companies  in  rela- 
tion to  the  bankruptcy  of  their  members,  which 
has  been  much  discussed  of  late. 

It  is  quite  clear  that  a  shareholder  in  a  joint- 
etook  company  is  not  liable  to  the  bankrupt 
laws  as  such.  •*  It  is  argued,"  said  Sir  G.  Rone, 
"  that  assuming  the  bankrupt  was  himdfide  a 
partner,  he  of  necessity  was  a  trader  j  but  it  l)y 
no  means  follows  from  the  mere  fact  of  being 
a  member  of  such  a  partnership,  tliat  the 
usual  consequence  of  being  a  trader  liable  to 
the^  bankrupt  laws  follows.  In  all  cases  of 
ordinary  partnerships  it  would  be  a  conse- 
jfuence ;  but  not  the  mere  holding  of  shares,  as 
in  this  case.  It  would  be  open  to  much  mis- 
chief, if  taking  shares  in  a  joint-stock  trading 
comnany  made  the  holder  a  trader  liable  to 
the  bankrupt  laws."*  But  when  a  partner  in 
a  job  t- stock  company,  being  otherwise  a  trader, 
becomes  a  bankrupt,  a  very  serious  difficulty 
presents  itself  with  respect  to  his  certificate. 
This  is  commented  on  very  justly  in  a  recent 
<»se.^  "  This  case  shews,"  says  Sir  John 
CroM^  "  in  a  very  strong  light  the  evils  to 
which  these  modern  joint-stock  companies  give 
nse  to  the  unfortunate  persons  who  become 
shareholders.^  It  points  out  to  us  that  the  old 
law,  prohibiting  such  speculations,  was  most 
wise.  That  law  is  so  old  that  the  reasons  of 
its  introduction  have  long  since  been  forgotten. 
Here  is  evidence  that  many  shareholders  in  this 
bank  have  severally  become  bankrupt,  and  as 
the  creditors  of  the  bank  have  a  controlling 
power  over  their  several  certificates,  many 
may  be  unable  to  obtain  them  owing  to  the 
physical  difficulty  of  obtaining  the  requisite 
signatures  fh>m  their  very  members."  And 
Sir  George  Rofe  added,  "  I  readily  concur 
MTith  my  Jeamed  colleague  in  his  observations 
on  the  evils  of  these  jomt- stock  banking  com- 

Eanies.  The  coutroul  which  joint  creditors 
ave  over  the  certificates  of  individual  mem- 
bers becoming  bankrupt,  ought  to  serve  as  a 
warning  to  traders  to  deter  them  from  em- 
barking in  such  speculations."  It  was  further 
keid  in  this  case,  that  the  estate  of  a  partner  in 
a  joint-stock  company  who  has  become  bank- 
nipt,  and  against  whom  judgment  has  not  been 
obtained  pursuant  to  7  Geo.  IV.,  c.  4^*,  ss.  9, 
12,  &  13,  is  liable  to  the  claims  of  a  creditor 
of  the  company,  bankruptcy  being  a  statutory 
enactment. 


•  E;f  parte  Brundreii,  3  Mont.  &  A.  60. 
^^  Ejf  parte  Marstun,  in  re  Mqnton,  1  Mont. 
fcClutt.  665.  ' 


The  Stat.  7  Geo.  IV.,  c.  46,  is.  as  our  reoders 
will  remember,  the  Joint- stock  Banking  Act, 
to  which  we  propose  shortly  to  devote  an 
article ;  but  while  on  this  part  of  the  subject 
we  should  mention  the  following  case  in  con- 
nection with  it.  Under  the  returns  required 
to  be  made  by  that  aot.  A,  appeared  to  be  a 
shareholder  up  to  Nov.  1838.  He  then  agreed 
to  assign  his  shares  to  B,^  who  was  appomted 
by  the  companv  a  director  in  respect  of  those 
snares.  In  Feb.  1839,  the  company  indorse 
bills  to  petitioners.  No  new  return  is  made 
under  the  8th  section,  but  not  till  March  is  the 
deed  of  transfer  executed  between  ji,  and  B. ; 
and  under  these  circumstances  it  was  held  that 
A,  continued  a  partner  to  the  world  until 
March,  and  therefore  liable  under  the  proviso 
in  the  1st  section  to  payment  of  the  bilh;  and 
proof  against  ^.'s  estate  was  admitted. « 

Money  due  for  calls  in  respect  of  shares  in 
a  joint-stock  bank  does  not  constitute  such  an 
ascertained  debt  as  to  allow  the  company  to 
prove  against  a  bankrupt  shareholder,  without 
an  account  first  taken.  ^'  It  is  an  established 
rule,"  said  Sir  John  Crot8,  **  that  one  partner 
cannot  prove  against  another  in  competition 
with  joint  creditors  for  a  debt  arising  out  of 
the  partnership,  and  there  is  nothing  in  this 
case  that  excepts  it.  This  is  nothing  more 
than  the  case  or  parties,  to  simplify  it,  agree** 
ing  on  the  formation  of  a  partnership  to  bring 
in  a  capital  of  1000/.  each,  and  upon  a  certaia 
event  to  bring  in  more.  Each  has  brought  in 
the  first  1000/.,  and  there  is  no  evidence  that 
the  party  claiming  a  right  of  proof  has  brought 
in  that  which  he  seeks  to  oblige  the  bankrupt 
copartners  to  bring  in.  It  would  be  contrary 
to  principle  to  allow  this  proof  without  first 
takmg  the  partnership  accounts."*^ 

The  shares  of  a  company  are  within  the 
reputed  o^vnership  clause  of  the  Bankrupt 
Act,  6  Geo.  IV.,  c.  16,  s.  72,®  and  the  shares 
pass  to  the  assignees.'  Where,  however,  the 
owner  of  shares  in  an  assurance  company  as* 
signed  them  by  way  of  moitga^e,  giving  notice 
to  the  company,  but,  owing  to  an  informality 
in  the  assignment,  the  companv^  did  not  reoog* 
nise  the  mortgagor's  title,  and  the  shares  le- 
muned  in  the  bankrupt*s  name,  it  was  held 
that  the  shares  were  not  in  the  reputed  owner* 
ship  of  the  bankrupt.^  fiut  where  shares  in  on 
assurance  company  stand  in  the  name  of  a 
bankrupt,  who  is  on  all  occassions  the  only 
apparent  owner,  and  has  possession  of  the  cer« 
tificates  of  the  shares,  but  the  shares  belong  to 
another  person,  in  whose  favour  there  exists  a 
secret  declaration  of  trust,  in  this  case  the 
shares  were  held  to  be  in  the  reputed  owner- 

c  Ex  parte  Pretcott,  in  re  Phillips,  1  Mont«' 
&Chitt.  611. 

^  Ejf  parte  Smq^e,  in  re  Rainsford,  1  Mont: 
&  Chitt.  607. 

«  Homhlower  v.  Proud^  3  B.  &  Aid.  327; 
Ex  parte  FuUaner,  3  Mont.  &  A.  224: 

'  Ex  parte  FaUaner^  ubi,  tup, ;  Ex  porta 
BarMdge,  1  Deac.  131 ;  Ex  parte  Ord,  166. 

9  Ex  parte  Marterman,  2  Mont.  &  Ayr.  2Q9« 
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ship  of  tlie  bankrupt.^  By  a  clause  in  the 
deed  of  settlement  of  a  bankini^  company,  it 
was  provided  that  the  company  should  have  a 
lien  on  the  shares  of  proprietors  bein^  cus- 
tomers, and  indebted  to  the  bank,  and  that  no 
share  should  be  transferred  without  the  consent 
of  the  directors,  and  an  abstract  of  these  pro- 
visions was  indorsed  on  the  certificate  of  the 
share  held  by  every  proprietor.  Under  these 
circumstances,  it  was  held  that  shares  in  the 

{possession  of  a  proprietor  were  subject  to  the 
ien  of  the  company,  and  were  not  in  the  bank- 
rupt's reputed  ownership.'  And  in  the  deposit 
of  shares  of  an  insurance  company,  where  all 
the  parties  are  proprietors  thereof,  the  trans- 
action itself  is  a  sufficient  notice  to  prevent 
reputed  ownership,  without  a  formal  notice  to 
the  office,  as  where  all  parties  are  interested 
in  the  company  and  haa  notice  of  the  trans- 
action, notice  would  have  been' an  idle  form.i 
And  in  order  to  bring  a  case  within  the  72d 
section  of  6  Geo.  IV.,  c.  16,  it  is  not  sufficient 
to  shew  that  the  goods  were  in  the  order  and 
disposition  of  the  bankrupt,  with  the  consent 
of  a  party  who  was  permitted  by  the  true 
owner  to  aeal  %vith  them  as  with  h&  own,  but 
that  the  consent  must  move  directly  from  the 
true  owner  to  the  bankrupt.i' 

Canal  shares,  declared  oy  act  of  parliament 
to  be  personal  property,  are  within  the  re- 
puted ownership  clause  ;^  and  the  assignment 
of  a  policy  of  insurance,  without  notice,  to  this 
office,  does  not  prevent  the  operation  of  the 
clause  of  reputed  ownership.''^  By  the  rules  of 
the  company,  only  principals  could  become 
subscribers;  the  petitioner  purchased  shares 
in  the  name  of  the  bankrupt,  who  verbally  de- 
clared that  he  held  them  as  a  trustee  for  the 
petitioner,  and  the  certificates  of  the  shares 
were  kept  in  the  possession  of  the  petitioner, 
but  no  notice  was  ^ven  to  the  company  of  the 
trust,  nor  did  the  oankrupt  sirn  a  written  de- 
claration of  trust  until  seven  days  before  the 
fiat  was  issued.  Under  these  circumstances  it 
was  held  that  the  shares  were  in  the  order  and 
disposition  of  the  bankrupt  & 

Wer  shall  conclude  this  article  by  stating  the 
cases  as  to  a  joint- stock  company  becoming 
the  petitioning  creditor. 

An  act  to  enable  an  insurance  societv  to  sue 
fn  the  name  of  their  secretary,  enactea  '^  that 
all  actions  and  suits  to  be  commenced  and  in- 
stituted by  or  on  l)ehalf  of  the  society,  shall  be 
in  the  name  of  the  secretary,  as  a  nominal 

Elaintiff  for  the  society,"  and  it  was  held  that 
y  virtue  of  this  enactment  the  secretar}*  could 
not  issue  a  fiat  o  If  a  statute  authorize  a  secre- 
tary to  issue  a  fiat  on  behalf  of  a  society,  with- 

^  Ex  parte  If^atkint,  2  Mont.  &  A. ;  re\'ers- 
ing  decision  of  Court  of  Review, 

1  Ej^  parte  Plant,  4  Deac.  &  Chitt.  160;  and 
see  1  Ves.  348 ;  2  Sun.  &  JStu.  292. 

i  Ea  parte  ff^aitAmanf^* Mont,  &  A  364. 

k  Frnser  v.  Swaneea  (Canal  Company,  1  Ad. 
&  Ell.  355;  3N.  &M.  3DI. 

I  Ex  parte  Lancaster  Canal  Company,   1 
Mont;&Bli.94. 
*   m  Ex  parte  Tennyson,  1  Mont.  &  Bli.  67. 

n  Exports  Ord^  iDeac.  166. 


out  vesting  the  debts  in  him,  it  seems  that  the 
debt  must  be  contracted  during  the  existence 
of  the  persons  as  members  of  the  society  at  the 
time  the  fiat  is  issued.P  If  an  act  authorize  a 
company  to  sue  in  the  name  of  their  secretary, 
who  strikes  a  docket  in  his  own  name  for  a 
debt  to  the  company,  but  the  petition  for  the 
fiat  states  the  debt  to  be  due  to  him  in  his  own 


I  right,  the  fiat  cannot  be  supported  on  a  debt 

I  due  to  the  company.4    Whether  a  joint-stock 

company,  authorised  to  bring  actions  in  the 

name  of  their  secretary,  can  be  petitioning 

creditor — Quaere  ^ 

In  our  ensuing  articles  we  shall  consider,  in 
several  articles,  the  cases  relating  to — I.  Bank- 
ing Companies  ;  2.  Mining  Companies ;  3.  Ca- 
nal and  Railway  Companies  $  and  6.  Buil<fing 
Companies. 


NOTICES  OF  NEW  BOOKS. 


Remarks  on  Law  Reform:  addressed  more 
particularly  to  the  General  Reader,  By 
Waiiam  Smith,  Esq.,  of  the  Middle  Tem- 
ple, Barrister  at  liiw.  London:  Max- 
well, 1840. 
According  to  our  cnstom  of  noticing  all 
Suggestions  on  Law  Reform^  coming  from 
any  respectable  authmity,  we  deem  it  pro- 
per to  call  the  attention  of  our  readers  to 
this  pamphlet,  which  is  written  with  con- 
siderable force  and  eloquence.  Mr.  Smith's 
views  miy  be  stated  under  a  few  general 
heads  of  a  very  comprehensive  kind  :  — 
I  St,  the  Jurisdiction  of  the  several  Courts, 
as  well  of  Common  Law  and  Equity  as  of 
the  Ecclesiastical  Courts,  which  he  ^hinks 
ought  all  to  be  "  harmonized,  and  rendered 
parts  of  one  entire  and  consistent  system  of 
jurisdiction.'*  2dly,  he  discusses  the  sub- 
ject of  Pleading,  which  he  proposes  to  re- 
form altogether,  and  to  reduce  to  a  plain 
and  simple  form;  3dly,  the  Law  of  Evi- 
dence, wherein  he  seeks  to  abolish  most  of 
the  rules  relative  to  the  incompetency  of 
witnesses  ;  and«  4thly,  in  the  department  of 
Ileal  Property,  in  which  he  suggests  com- 
prehensive alterations  in  the  doctrine  of 
Tenures, 

For  the  present,  as  more  particularly  in- 
teresting, we  shall  advert  to  Mr.  Smith's 
views  un  Equity  Reform.  After  noUcing^ 
generally  the  several  projects  to  which  we 
have  frequently  adverted,  the  author  pro- 
poses to  advance  "  from  the  structure  of 
the  tribunal  to  the  nature  of  the  juris- 
prudence administered  there  :'* 


o  Guthrie  v.  Ftsk,  3  B.  &  C.  186.  p  /*. 

9  Guthrie  v.  Fishe,  3  Stark.  162 ;  1  01.  & 
J.  246. 

'  Ex  parte  Sneyds  and  Ex  parte  Bank  ^ 
f  eland,  1  MoUoy,  26  L 
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*^  Since  much  alteration,"  lie  says  ''  of  some 
kind  appears  inevitable,  since  the  inconveni- 
ences of  a  partial  re-construction  seem  to  im. 
pend  over  us,  is  not  this  a  fitting  moment  to  take 
courage  and  put  the  broad  question — why  must 
there  be  two  different  codes  of  civil  law  in  this 
country?-^ why  could  not  our  jurists  select 
from  each  what  is  most  valuable  t — why»  if  ill- 
contrived  tribunals  are  to  be  amended,  must 
ill-contrived  and  intricate  jurisprudence  be 
suffered  from  age  to  age  to  remain  untouched  ? 

'^The  popular  notion  that  our  Courts  of  Equitr 
determine  according  to  moral,  and  not  legal, 
rules  of  justice,  is,  1  believe,  nearly  extinct. 
Such  a  court  could  not  be  tolerated  in  a  civi- 
lized condition  of  society.  It  would  be  nothing 
better,  in  fact,  in  whatever  flattering  terms  it 
might  be  described,  than  the  arbitrary  justice 
of  a  Persian  sultan  or  a  Turkish  bashaw. 
Equity  is  a  supplementair  code,  engrafted  on 
the  common  law,  and  like  that,  it  has  grown 
gradually  up  as  new  interests  arose  to  be  pro* 
tected.  There  is  nothing  in  the  manner  or 
subjects  of  its  jurisdiction  which  distinguishes 
Chancery,  as  it  now  exists,  from  a  court  of 
law.  When  once  the  trust  reposed  in  a  friend 
is  enforced,  it  becomes  a  legal  right :  confi- 
dence is  thenceforth  placed  in  the  courts  nT)t 
in  the  friend.  What  is  called  a  relief  against 
the  law  is  nothing  but  a  declared  exception — 
a  counter  rule  of  law ;  the  exception,  however, 
being  recognised  only  in  one  court.  A  number 
of  these  counter  rules,  some  of  them  indispen- 
sable, having  been  instituted  as  occasion  re- 
quired, is  not  the  time  come  to  reap  the  har- 
vest that  has  grown  up  in  this  other  field  of 
jurisprudence  ?  Might  not  the  exception  be 
now  coupled  with  the  rule?  Might  not  the 
rule,  thus  modified,  be  taken  complete  advan- 
tage of,  by  beiuff  uniformly  adopted  ? 

**And  here  let  me  remove  an  impression 
which  a  well  known  fact  in  the  history  of  our 
jurisprudence  may  have  probably  left  on  the 
minus  of  some.  When  Lord  Mansfield  pre- 
sided over  the  Court  of  King's  Bench,  he  could 
ill  endure  that  such  judicial  wisdom  as  expe- 
rience bad  taught  the  Court  of  Chancery, 
should  be  exclusively  retained  there,  and  that 
the  judges  of  the  '(  oinmon  Law  should  be 
prohibited  from  appropriating  any  part  of  it — 
should  be  compelled  to  turn  their  eyes  away 
as  from  forbidaen  fruit.  'Nor  did  he  think  it 
compassionate,  or  common  fairness  to  the 
suitor,  to  give  him  half  his  redress  in  one 
court,  and  half  in  another,  to  the  manifest 
risk  of  the  two  moieties  ever  meeting  together. 
He  therefore  leant  to  the  doctrine,  that,  when 
there  was  a  clear  redress  in  equity,  the  courts 
of  law  should  take  co^rnizance  of  it.  This 
doctrine  was  never  relished  in  Westminster 
Hall;  since  his  time  it  has  been  repudiated; 
and  subsequent  judges  have,  with  the  general 
approbation  of  the  bar,  recalled  the  law  to  its 
old  boundaries.  Now,  from  this  repugnance 
to  the  course  indicated,  and  in  part  pursued, 
by  Lord  Mansfield,  it  might  be  concluded  that 
the  profession  had  arrived  at  a  settled  convic- 
tion in  favour  of  the  permanent  separation  of 
law  and  equity. 


"  But  no  such  conclusion  follows.  It  is  one 
thing  to  acquiesce  in  Lord  Mansfield's  reason- 
ing, and  approve  the  end  he  had  in  view,  and 
another  to  approve  the  course  he  seemed  dis- 
posed Co  adopt  for  the  attainment  of  that  end. 
Alanv  who  might  desire  that  law  and  equity 
should  be  assimilated,  would  object  to  a  gra- 
dual absorption  of  equity  into  law  by  means  of 
judicial  oecisions;  for,  during  the  whole  pe- 
riod of  this  operation,  there  would  be  a  painful 
uncertainty  thrown  over  a  large  portion  of  our 
jurisprudence.  This  was  the  evil  which  the 
profession  dreaded*  and  from  which  they  re- 
coiled. Here  lay  the  sole  reason  for  the  re- 
trograde movement.  This  reform  must  be 
executed  by  the  legislature  i  it  should  not  be 
attempted  by  a  series  of  judicial  encroachments, 
a  process  which  can  hardly  ever  be  counte- 
nanced, and  which,  of  necessity,^  must  always 
be  slow,  and  partiad,  and  fluctuating. 

''It  is  true  that  an  English  lawyer,  long 
liiured  to  his  own  modes  of  thinking,  is  apt  to 
conclude  that  the  antagonism  between  law  and 
equity  is  a  necessary  machinery  for  the  pur- 
poses which  he  is  accustomed  to  see  answered 
through  the  medium  of  trusts.  He  can  hardly 
form  a  conception  of  a  trustee,  unless  he  has 
law  on  one  side  of  him  and  equity  on  the  other. 
But  a  little  reflection  would  speedily  disabuse 
liim  of  tliis  error  or  this  prejudice.  A  trustee 
may  b'^  considered  either  in  the  light  of  one 
who  has  a  mere  office  to  perform,  who  is  en- 
dowed with  a  bare  authorittf,  or  as  one  invested 
with  tt  right  ofprnperty  to  which  is  appended 
certain  conditions  in  favour  of  another  person. 
Now,  either  of  these  characters,  or  both,  if  this 
l)e  thought  fit,  may,  it  is  evident,  be  fullv  sus* 
tained  under  a  single  system  of  jurisprudence. 

*'  Meanwhile,  from  this  antagonism  and 
conflict  of  the  two  courts,  there  frequently  re- 
sults, as  the  ultimate  law  of  the  land,  juoicial 
decisions  which  cannot  be  satisfactory  to  the 
judges  of  either  court,  and  which  violate  all 
our  notions  of  justice,  llie  evils  attendant 
upon  their  separation  may  be  gathered  from 
the  following  considerations,  which  1  put  forth 
as  briefly  as  possible :— > 

"  1.  when  the  common  or  statute  law  has 
laid  down  a  rule  apparently  of  harsh  character 
— this  its  severity  is  either  proof  that  the  rule 
should  be  modified,  or  it  supplies  a  proof  of 
the  great  and  controlling  necessity  of  the  rule. 
From  certain  rigid  rules  of  law,  equity  grants 
relief.  Now  these,  if  they  ought  to  be  relieved 
against,  should  be  modified ;  if  they  ought  not 
to  be  modified,  they  should  not  be  relieved 
against.  For  what  follows  from  the  present 
system?  Certain  favoured  classes  are  some- 
what capriciously  excepted  from  the  operations 
of  the  rule,  and  the  rule  itself  is  disgraced  by 
the  partiality  with  which  it  is  seen  to  be  ad- 
ministered. For  example:  If  an  individual 
has  a  power  given  him  to  appoint  to  an  estate, 
or  lay  a  charge  upon  it,  the  law  say^  that  he 
shall  exercise  his  power  with  all  the  formalities 
required  by  the  instrument  which  created  it. 
No  other  execution  shall  be  valid.  It  happens 
that  a  wife  is  in  danger  of  losing  her  jointure 
through  some  d«fect  m  the  instrument  by  which 
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her  husband  intended  to  secure  it  to  her.  She 
pe^tions  the  Court  of  Chancery.  The  Court 
hears  and  relieFes.  A  child  finds  its  portion 
in  the  same  perilous  predicament, — ana  is  also 
relieved.  A  husband  next  presents  himself, 
in  whose  favour  his  late  wife  nas  executed  her 
power  of  appointment,  but  with  some  error  of 
form.  The  Court  besins  to  feel  how  difficult 
and  onerous  a  task  it  nas  imposed  upon  itself; 
—it  refuses  relief.  A  grandchild,  whose  ex- 
pectations have  been  all  centered  on  a  grand- 
father, prefers  his  petition  in  a  like  emergency. 
But  the  door  is  now  closed.  The  rule  which 
was  too  severe  to  be  allowed  to  operate  against 
a  wife  or  child,  falls  with  all  its  weight  upon  a 
husband  or  ^andchild.  It  has  now  lost  that 
character  of  unpartialitv  which  >vill  almost  re- 
(concile  us  to  any  law  wnatever;  and  the  com- 
bined jurisdiction  of  the  two  courts  has  ended 
in  lajing  down  a  rule  quite  capricious,  and  of- 
fensive to  all  our  notions  of  equal  justice. 

**  2.  It  follows,  also,  from  tne  separation  of 
the  two  judicatures,  that,  when  Equity  is  deal- 
ing with  subjects  peculiarly  its  own.  it  is  hin- 
dered, or  has  chosen  to  consider  itself  hindered, 
from  carrying  out  its  own  equitable  principles, 
by  a  respect  to  the  taw,  which  up  to  that  mo- 
ment it  had  been  systematically  contravening. 
Every  one  knows,  that,  through  the  piedium 
of  trusts,  declared  or  constructive,  the  Court 
of  equity  has  jurisdiction  over  the  great  mass 
of  real  proper^  Equitable  rights  are,  in  fact, 
the  substantial  beneficial  rights ;  the  legal  title 
is  often  reduced  to  a  mere  technicality.  Whilst 
many  parties  may  be  enjoying  the  estate,  ac- 
cording to  their  several  claims,  or  pledging  it 
accordmg  to  their  wants,  it  may  happen  that 
a  trustee,  or  the  executor  of  a  trustee,  in  whom 
a  term  of  years  was  vested  for  some  one  of  the 
numerous  purposes  of  a  marriage  settlement — 
whom,  pernaps,  all  parties  have  for  a  long  time 
lost  signt  of—is  the  only  legal  owner  of  the 
estate,  and  his  term  the  only  property  therein 
recognised  by  the  law.  Notwithstanding  this 
state  of  things,  there  are  cases  in  which,  on  a 
question  arism^  between  equitable  cliumants, 
the  Court  of  Chancery,  instead  of  doing  justice 
between  these  her  own  children,  refers  them 
to  the  Law  i  Instead  of  adjusting  their  clidms, 
it  says  to  them,  you  both  have  equitable  rights ; 
that  one  of  you,  who,  in  addition,  has  the  legal 
right,  shall  prevail.  There  are  two  mortga- 
gees, and  the  estate  is  sufficient  to  pay  only 
one.  If  they  have  equal  equities,  the  estate 
should  be  equally  divided.  But  no,  that  mort- 
gagee, though  it  be  the  one  who  lent  his  money 
last,  who  has  been  fortunate  enou^rh  to  get 
hold  of  such  an  oustanding  term  as  I  have  de 
scribed — ^hc  prevails,  and  carries  ofiT  the  whole. 
Our  Court  ot  Conscience  suddenly  proclaims 
herself  neutral— drops  the  judicial  sceptre  from 
her  hand — and  leaves  chance,  imder  the  name 
of  law,  to  decide  the  contest. 

''3.  The  suitor  incurs  additional  expense, 
and  runs  a  risk,  between  the  two  independent 
judicatures,  of  finding  his  entire  remedy  in 
neither.  Equity  may  encourage  him  so  to 
deal  with  his  property  as  to  expose  himself 
defeucel^  to  a  court  of  law< 


"I  will  observe,  in  conclusion,  that  this 
scheme  of  assimilating  the  two  judicatures,  so 
as  to  exclude  from  them  all  contradiction,  is 
so  far  from  being  chimerical,  that  our  best 
legislative  improvements  have  this  tendency. 
It  is  only  by  a  few  stubborn  fundamental  prin« 
ciples  that  the  antagonism  is  preserved.'* 

We  do  not  consider  it  necessary  on  this 
occasion  to  discuss  the  questions  thus  raised 
by  Mr.  Smith.  We  admit  his  right  to  state 
what  he  strongly  feels,  and  it  may  not  be 
without  its  use  that  such  suggestions  are 
now  brought  forward;  but  we  think  our 
Equity  Reformers  have  enough  to  do  in 
improving  what  the  author  calls  "  the 
structure  of  the  tribunal."  That  structure, 
we  presume,  when  thoroughly  repaired  and 
improved,  will  be  equally  well  adapted  to 
administer  the  present  system  as  any  other 
which  may  be  fashioned  hereafter,  either 
out  of  old  or  new  materials. 


NEW  REGULATION  IN  CHANCERY. 


OF  TBB  GBATUITIB8  TO  THB  CLBBKS  OF 
C0UX8EL. 

A  MEMORIAL  having  been  presented  to  the 
Lord  Chancellor,  the  Master  of  the  RoUs, 
and  the  Vice  Chancellor,  from  the  Incorpo- 
rated Law  Society,  praying  that  a  Scale  of 
Gratuities  might  be  allowed  to  the  Clerks  of 
Equity  Counsel,  either  in  conformity  to  that 
of  the  Common  Law  Courts  made  in  Tri- 
nity Term,  1836,  or  of  such  amount  as  the 
Court  might  deem  proper : 

The  Lord  Chancellor  has  been  pleased  to 
state  to  Master  Dowdeswell,  the  Senior 
Master,  that  the  Scale  of  Fees  in  the  Com- 
mon Iaw  Courts  should  be  adopted  in  the 
Court  of  Chancery;  and  the  Master  has 
accordingly  given  notice  that  the  following 
Scale  wUl  be  acted  upon : — 
On  Briefs,  Cases,  iSfc.  £    s,  d. 

Upon  a  fee  of  1  inia.     .        6  guas.        2    6 

6  I     10  6    0 

10  —      a     20   —        10    0 

20  —     .5     30   —        16    0 

30  —      g     60   —     I     0    0 

On  50  16    0 

And  abcivc  60,  the  taxing  officer  must  exer- 
cise  his  discretion. 
On  Consultations, 

Senior  Clerks 7    ^ 

But  if  the  room  is  paid  for  by  the 
party,  the  clerk's  tee  is 6    0 

Junior  Clerk 2    6 

On  Retainers. 

On  general  retainer  10    6 

On  common  retuner 2    6 

On  Conference    ^    6    0 

The  same  scale  must  apply  equally  in  cases 
of  solicitor  and  client,  as  cases  of  party  and 
party. 

2d  Ntmember,  1840. 


Chan§e9  in^he  Law.^Afiplkatiom/orRe' 


CHANGES  IN  THE  LAW 

IH  TBK  LATB  8BS810N  OF  FAALIAMKKT, 


BCCLK8IASTICAL  COURTS, 
d  &  4  VkU  C.  »J. 

j4n  act  to  amend  the  act  far  the  better  regu* 
iathn  qf  Ecclesiastical  Courts  in  England, 

noth  Jiigtift  1840] 

Privy  Councii  may  oraer  dischnrge  of  persons 
m  cMStotfy  under  writ  de  contumaee  capiendo. 
Proviso. — Whereas  it  is  expedient  to  make 
further  r^ulations  for  the  release  of  persons 
committed  to  gaol  under  the  writ  de  contumaee 
capiendo',  be  it  therefore  etiacted.  by  the 
Queen's  most  excellent  Majesty,  by  ana  with 
the  advice  and  consent  of  the  Loras  spiritual 
and  temporal,  and  (.*ommons,  in  this  present 
Parliament  assembled,  and  by  the  authority  gf 
the  same,  that  after  the  pns^iinf^  of  this  act  it 
•hall  be  li&wful  for  the  Judicial  Committee  of 
her  Majesty's  most  Honourable  Privy  Council, 
or  the  judge  of  any  Ecclesiastical  Court,  if 
it  shall  seem  meet  to  the  sud  judicial  com- 
mittee or  judge,  to  make  an  order  upon 
the  gaoler,  sheriff,  or  other  officer  in  whose 
custody  any  party  is  or  may  be  hftreafter, 
under  any  wnt  de  contumaee  capiendo  already 
issued   or  hereafter  to  be  issued  in  conse- 

2uence  of  any  proceedhigs  before  the  said  Ju- 
icial  Committee  or  the  iudge  of  the  said  Eccle* 
siastical  Court,  for  discharging  such  party  out 
of  custody;  and  such  shenff,  gaoler,  or  other 
officer  shall  on  receipt  of  the  said  order  forth- 
with discharge  sucL  party :  provided  always, 
that  no  such  order  shall  be  made  by  the  said 
judicial  committee  or  judge  without  the  con- 
sent of  the  other  oarty  or  parties  to  the  suit : 
pronded  always,  that  m  cases  of  subtraction  of 
church  rate  for  an  amount  not  exceeding  five 
pounds  where  the  party  in  contempt  has  suf- 
fered imprisonment  for  six  months  and  up^ 
wards,  the  consent  of  the  other  parties  to  the 
suit  shall  not  be  necessary  to  enaule  the  judge 
to  discharge  such  party,  so  soon  as  the  costs 
lawfully  incurred  by  reason  of  the  custody  and 
contempt  of  such  party  shall  have  been  dis- 
charged, and  the  sum  for  which  he  may  have 
been  cited  into  the  Ecclesiastical  Court  shall 
have  been  pud  into  the  registry  of  the  said 
Court,  there  to  abide  tlie  result  of  the  suit; 
and  the  party  so  discharged  shall  be  released  | 
from  all  further  observance  of  justice  in  the 
said  suit. 

2.  Form  of  order, — And  be  it  enacted,  that 
any  such  order  may  be  in  the  form  given  in 
the  schedule  annexed  to  this  act. 

3.  Act  map  be  amended^  ifc, — And  be  it 
enacted,  that  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session 
of  parliament. 

ScHXDULB. — JFarrant  of^stharge. 
To  the  sheriff  [gaoler,  or  keeper,  as  the  case 
may  be,"]  of  in  the  county  of 

Forasmuch  as  good  cause  hath  been  shown 
to  us  \or  me]  here  intert  the  desvrip' 

Hon  of  the  judicial  committee  or  judgCy  as  the 
case  may  6e;^  wherefore  A,  B.  ot  now 


the  description  of  the  Court  out  of  which  the 
writ  issued^']  in  a  suit  in  which  [^here  insert  the 
description  of  the  parties  to  the  suit,"]  should 
be  discharged  from  custody  under  the  said 
writ ;  vre  for  I,}  therefore,  with  tiie  conaenl 
of  the  said  [^here  insert  the  description  €f  the 
parties  consenting^]  command  you,  on  behidf 
of  our  Sovereign  Lady  the  Queen,  that  if  the 
said  A,  B,  do  rem  am  in  your  custody  for  the 
Sfud  cause  and  no  other,  you  forliear  to  de- 
tain him  [or  her]  any  longer,  but  that  you  de- 
liver him  [or  her]  thence,  and  %\met  him 
[or  her]  to  go  at  large,  for  which  this  shaiU  be 
your  sufficient  warrant. 

Given  under  the  seal  of       at         the 
day  of  in  the  year  of  our  Lord 

A.  B*y  registrar  or  deputy  reristrar,. 
[or,  as  the  comc  may  ^.  J 


APPLICATIONS  FOR  RE-ADMISSION, 
the  last  day  of  Michaelmas  Term,  1840. 

Qt7EEN*S  BENCir. 

Bird,W.  Fred.  Wratislaw,  22,  Northampton  S%. 

Brooks,  Johu,  George's  Grove,  Itolloway. 

Brown,  Edward  Oomwell,  Retford. 

Bradshaw,  John,  Hulme. 

Bowker,  John  Baron,  Bishop*s  Stortford. 

Clementson,  John  Holmes,  North  Birkenhead, 

Cole,  William,  Ruthvin. 

Cutten,  Chas.  Edw.,  1 98,  Strand ;  Clieltenham ; 

Dalston ;  Burton  Crescent ;  and  Judd  Street. 
DeLaMare,  Jno  ,64,  Dorset  St.,  Salisbury  S<4. 
Faithfoll,  William  Dibsdale>  Southampton. 
Fisher,  John,  Cambridge,  Hampstead. 
HollowaVf  Stepn.,  Bicester ;  anoSteeple  Aston* 
Hunt,  Charles  Nortb,  Ipswich.. 
Hussey,  William,  Mudstone. 
Ings,  Thos.  Godden,  36,  Trevor  Square,  W^est^^ 

minster;  and  Newland  Street,  Kensington. 
Jordan,  Richard,  Hill,  near  Southampton. 
Lloyd,  John,  Bett'ws  Bledrws,  OardigansUre. 
Nind^  Benjamin  Wharton,  Leytonstone ;   and 

Throgmorton  Street. 
Nott,  Thomas  Bach,  Ledbuiy;  Great  Queei% 

Street ;  and  Carteret  St.,  Westminster. 
Pinero.  Thomas  Wing,   1,  Bath  Place  ;^  and 

40,  Pembroke  Square,  Kensington.. 
Searman,.  Henry,   46,   Blue  Anchor  Courts 

Bunbill  Row ;  63,  Walnut  Tree  Walk,  Lam- 

beth ;    U  Marygold   Street,  Bermondsey; 

and  Aldermanbuiy  Postern. 
Shutt,  Joseph>  Aldndge,  near  WalsalL 
Squire>  James  Paddison,  Great  Grimsbv. 
Taylor,  John  Skardou,  10,  Sl  Mary's  bquare^ 

Lambeth. 
Townshend.  Charles,  12,  Charles  St.,  Com« 

mercial  Road ;  8,  Richard  St. ;  and  9,  Gar- 
den Street,  Stepney. 
Trutch,  Wm.«  Lavnrence  Western,  near  Bristol;. 

and  Newport,  near  Barnstaple. 
VTillson,  John,  2,    Spring  Garden  Terrace^ 

Newington ;  and  Epsom. 
Wood>  Iwbert>  Burslem :  and  Manchester. 

Added  by  Judget^  order, 
Roberts,  Edward,  Inner  Temple ;  and  BristoL 

COMMOK  PLBAS. 


in  your  custody,  as  it  is  said,  under  a  writ  de  Last  day  of  Hilary  Term,  jS41. 

contumaee  capiendo,  issued  out  of  [here  insert '  Tucke^  Wm#,  45» 


Gt«  Carlisle  St.,  Marylebonfe. 


^x  Attorneys  to  be  admitted,  Hilary  IVrw,  1841. 

ATTORNEYS  TO  BE  ADMITTED, 
Hilary  Term,  \M\. 

qubbn's  bench. 

Clerk  8  Name  and  ReHdence.  To  whom  articled  and  assigned. 

^??^5  JS!Pf°^;  P^«»*o»-  Robert  Ascroft,  Preaton. 

A  C?*V^S??' ,  James,  36,  Gower  direct.  Charles  ThelwaU  Abbott.  New  Inn. 

Ashfield,  Charles  Joseph,  8,  Goulden  Terrace,  Arthur,  Ashfield,  Leighton  Buzzard. 

Islington.  ® 

Abraham,  Robert  George,  21,  Harp  Lane,  Robert  Abraham,  Ashburton. 
Tower;  and  Ashburton. 

b1?iZ1:  ^%^'lF^f^^'  uu  P^^"^  Haydock,  Preston. 

Backhouse,  Richard,  Blackburn.  Henry  Blackhurst,  Preston ;  assigned  to  Wil- 

«,    , ,      ^    .           -^  liam  Blackhurst,  Preston. 

Blackhurst,  James,  Preston.  William  Blackhurst,  Preston. 

BMdwood,  Thomas,   31,  Jewm    Crescent;  WUliam  Eccles,  lUackbum, 
Blackburn. 

Brookes,  Ambrose  Owen,  Aylesbury ;  Middle-  Ambrose  Brookes,  Newport;  assigned  to  Peter 

„  ^<^\  ,     ^      , ,  Barker,  Middlewich. 

Buck,  John  Oswald,  12,  Wenlock  Cottages,  William  Bernard  Ogden,  St.  Mildred's  Court, 
and  Bow  Street. 

Browne,  Martin, 38, Devonshire  Street,  Queen's  Henry  Stokes,  Fakenham. 

Square;  Fakenham. 

Best,  WUliam,  16,  Caroline  Place,  Park  Road.  Stephen  WiUiams,  Bedford  Row. 

Bryett,  Theodore,  Exeter.  John  Browning,  Exeter ;  assigned  to  Charles 

_      ,    ,,         ,,  Henry  Turner,  Exeter. 

Booth,  Harry,  Holmfirth.  William  Stephenson,  Holmfirth. 

Baxter,  Edmund,  Doncaster.  Robert  Baxter,  Doncaster ;  assigned  to  Charles 

«...       t  V    •;#    1    ^,    ,       ^  Hoyland  Bingley,  Doncaster. 

Bntten,  John  Meek,  Clapham  Common.  John  Gregson,  Bedford  Row. 

BickneU,  Samuel,  48,  Manchester  Street.  Chistopher  Bicknell,  48.  Manchester  Street. 

Banner,  Edward,  11,  Sidmouth  Street;  and  Matthew  Dobson  Lowndes,  Liverpool. 
Liverpool. 

Bull,  William  Isaac,  16,  Fumival's  Inn;  and  Richard  Jones  Croxon,  Oswestry. 
Oswestry. 

Barrow,  William  Alexander,  49,  Crompton  James  Crossley,  Manchester. 

Street,  Clerkcnwell ;  Manchester  and  Pres- 

cott. 

Bowen,  William,  Forebridge.  David  Thomas,  Forebridge ;  assigned  to  David 

_,      ^           _^  Simpson,  Forebridge. 

Couchman,  Thomas  Barnes,  Beaufort  Build-  William  Welch  Lea,  Henley-in-Arden ;    as- 

ings ;  Sidmouth  Street.  signed  to  CTiarles  Jenings,  Temple. 

Chamberlain,  Charles  Morton  Rlcketts,  Wor-  Roger  Gadsden,  Fumival's  Inn ;  assigned  to 

cester.  John  Parker.  Worcester. 

Craig,  Charles  Dixon,   11,  Grafton    Street,  John  Bickcrton  Williams,  the  younger.  Shrews- 

Fitzroy  Square ;  and  Shrewsbury.  bury ;  assigned  to  Sir  J.  B.  Williams.  Knt , 

Shrewsbury ;  re-assigned  to  Robert  Metcalf, 

^.               „..,,.        , «    „           «  Lincoln's  Inn  Fields. 

Chapman,  William,  18,  Penton  Place,  New-  Edward  Ebenezer  Qauntlett,  73,  Queen  Street, 

ington,  Surrey;  and   Union  Place,  Wal-  Cheapside. 

worth. 

Costerton,  Frederick  Samuel,  2(),  Jewin  Cres-  John  Baker,  Great  Yarmouth. 

cent ;    Great    Yarmouth ;     Hyde    Street ; 

and  Upper  Stamford  Street. 

Chase,  Charles  Frederic,  9,  Featherstone  Build-  Samuel  Chase,  Reading ;  assigned  to  Riehaf  d 

ings ;  and  Tavistock  Place.  Roy,  Lothbury. 

Cooinbe,  Alfred,  the  younger,  4,  Lyon's  Inn,  Willoughby  M'Ghie,  New  Inn ;  assigned  to 

Strand.  Thomas  Kirk,  Symond's  Inn. 

Clode,  Charles  Matthew,  3,   Gordon   Race,  John  Watson  Walmsley,  43,  Chancery  Lane. 

Tavistock  Square. 

Collett  Charles,  57,  Lincoln's  Fields.  Messrs.  Kinsman  and  Pritchard,  Lincoln's  Inn 

Fields. 

Chillingworth,  John  Williams,  16,  Great  Rus-  Edward  Richmond  Nicholas,  Bewdlcy. 

sell  Street ;  Tavistock  Place ;  Burton  Cres- 
cent ;  Bedford  Place. 

Day,  Samuel,  St.  Neot's ;  and  6,  Ely  Place.  William  Day,  St.  Neot'^ 

Do'mmett,  William,  the  younger,  Honiton.  Robert  Henry  Aberdeen,  Honiton. 

[To  be  coiUmued,J 
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STATE  OP  BUSINESS  IN 
CHANCERY. 


Vbbt  little  business  has  been  disposed  of 
in  the  course  of  the  last  week  in  the  Lord 
Chancellor's  Coort.  This  was  chiefly  owing 
to  the  absence  of  Counsel  in  that  Court. 
The  Lord  Chancellor  rose  on  Wednesday 
(4th  Nov.)  at  one  o'clock,  having  intimated 
that  in  future  he  would  hear  any  cause 
called  on  ex  parte,  or  strike  it  out  of  the 
list,  if  no  Counsel  were  present,  and  that 
this  rule  was  to  apply  to  the  last  cause  in 
the  paper. 


SUPERIOR  COURTS. 


ILarts  dBnaUat'i  Court 

▲PPOJNTMBNT. — LAPSED  LEGACY. — RESIDl  E. 

j^  testator  g'ave  3,0001,  lo  irustees,  in  tru»t/or 
such  persons  as  his  daughter  should  hy  her 
teill  appoint,  and  he  gave  the  r^siJue  of 
his  trust  monies  to  A.  B.  The  daughter 
appointed  part  of  the  3,000/.  to  her  mother, 
and  gave  the  residue  of  her  estate  to  C.  D. 
The  mother  died  btfore  the  daughter: 
Held,  that  so  much  of  the  3fiOi)l.  as  teas 
given  to  the  mother  teas  not  teeil  ap^ 
pointed,  and  teas  not  disposed  of  by  the 
daughter^  but  that  it  lapsed  to  the  benefit 
of  the  father's  residuary  legatees. 

This  was  ao  appeal  from  a  decree  of  the  Fice 
Chancellor  upon  the  constriK'tion  of  the  follow- 
ing  passages  in  the  wills  of  Matthew  Easum 
and  of  his  daughter,  Mary  Anne  Easum.  Mat- 
thew Easum,  by  his  will,  dated  in  1816,  ga?e 
r^COO^  to  David  Easum  and  others,  on  trust,  as 
soon  as  conveniently  might  be  after  his  death,  to 
invest  the  same  at  interest  in  goveriunentorreal 
securities,  and  to  stand  possessed  thereef  (after 
and  in  case  of  the  decease  of  his  daughter  Mary 
Anne  Easum  without  issue)  on  such  trusts  and 
for  such  purposes  &r.  as  she,  by  her  will,  exe- 
cuted as  therein-mentioned,  whether  sole  or 
married,  should  direct  or  appoint ;  and  in  de- 
fault of  such  direction  or  appointment,  then 
that  the  said  sum  of  3000/.,  or  in  case  of  a  par- 
tial or  ineffectual  appointment  of  the  same  or 
any  part  thereof,  then  that  such  part  as  bhould 
not  be  well  and  effectually  appointed,  or  of 
which  the  trusts  or  estates  therein  to  be  limited 
should  not  take  effect,  or  should  determine, 
should  be  and  remain  upon  the  same  trusts,  and 
for  thesame  purposes  &c.  as  were  in  the  said  will 
before  declared  of  and  concerning  the  residue  of 
testator's  trust  monies.  Mary  Anne  Easum  died 
uumarried  in  1B35,  having  duly  executed  her 
will,  by  which,  after  reciting  the  bequests  to  her 
in  her  father's  will,  and  that  the  trustees,  after 
his  decease,  had  invested,  not  only  the  3000/., 
together  witJi  the  surplus  dividends  accruing 


thereon  during  her  minority,  but  also  her 
share  in  the  residue  of  her  Other's  estat**, 
indiscriminately  in  the  purchase  of  stocks,  so 
that  it  was  difficult  to  ascertain  how  much  of 
such  stocks  was  purchased  with  the  3000/.,  and 
the  dividends  thereof,  and  how  much  with  her 
share  in  the  residuary  estate ;  but  the  stOi-k« 
purchased  by  both  sums,  and  then  standing  in 
the  names  of  the  trustees,  amounted  to  the  sum 
of  6700/.  in  the  3  per  cent  consolidated  an- 
nuities; and  after  further  reciting  that  she 
was  desirous  to  exercise  the  power  of  appoint- 
ment given  to  her  by  the  will  of  her  iatlier, 
she,  in  pursuance  of  that  power,  and  of  all 
other  powers  and  authorities  so  enabling  her 
in  that  behalf,  directed  and  appointed  that  the 
said  sum  of  30o0/.  or  the  stock  in  which  the 
same  or  any  part  thereof,  and  the  surplus  divi- 
dends thereof,  should  be  invested  at  the  time 
of  her  death,  and  all  other  stocks  over  which 
she  had  any  power  of  appointment  given  to  her 
by  her  father'^  will,  should  be  transferred  by 
the  trustees  in  whose  names  thesame  might  l>e 
standing  at  her  death,  unto  Henry  Brammell 
and  Isaac  Sheffield,  in  trubt  that  they  should 
assign  and  trau;<fer  the  sum  of  2700/.  3  per 
cent,  consols,  or  so  much  of  any  other  stock 
constituting  any  part  of  the  said  ll'ust  fund,  as 
should  be  equal  m  value  thereto  at  her  death, 
to  her  mother,  Anne  Easum,  for  her  absolute 
use,  and  that  they  should  assign  and  transfer 
250/.  3  percent,  consols,  to  Sarah  Wdliams,  for 
her  absolute  use,  and  should  stand  possessed  of 
the  residue  of  said  stocks  constituting  the  re- 
mainder of  the  said  trust  fund  upon  the  trusts 
and  for  the  purposes  by  her  will  afterwards 
declared  of  and  concerning  her  residuary  estate ; 
and  as  to  all  the  residue  of  her  stocks  in  the 
public  funds,  and  all  her  monies,  securiiie^  for 
money,  and  all  the  rest  and  residue  of  her 
estate  and  effects  whatever,  not  before  disposed 
of,  whether  in  possession  or  expectancy  under 
the  will  of  her  father,  or  otherwise  howsoever, 
she  gave  and  bequeathed  the  same  unio  the 
said  Henry  Brammell  and  Isaac  Sheffield,  iu 
trust  to  get  iu  and  convert  into  money  all  such 
parts  of  her  residuary  estate  as  should  uot  consist 
of  money  or  stock,  and  invest  the  same  in  the 
purchase  of  stock  in  their  names,  in  addition  to 
such  residuary  stuck  as  might  belong  to  her 
at  her  death,  or  on  real  securities ;  and  that 
they  should  stand  posscbsed  of  all  such  stocks 
and  securities,  atid  of  the  residue  of  the  said 
trust  monies  which  should  remain  after  paying 
the  several  les;acies  of  stock  befoie  directed  to 
be  paid  thereout  to  her  mother  and  Sarah 
Williams,  in  trust  for  Jov^eph  Appleford  and 
others,  in  the  manner  therein  mentioned.  And 
she  appointed  the  said  Joseph  Apple'brd  and 
Henry  Brammell  executors  of  her  will.  Anne 
Eusum,  the  mother,  died  in  the  lifetime  of  the 
testatrix,  who  died  soon  afterwards,  without 
altering  her  said  will. 

David  Easum  and  the  other  trustees  and 
residuary  legatees  under  the  will  Of  Matthew 
Easum,  filed  their  bill  against  the  trustees  and 
residuary  legatees  under  Mary  Anne  Easum'o 
will,  for  the  administratiou  of  that  portioa  of 
the  3000/.  given  to  Mrs.  Easum  as  unappointed. 
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in  conieqnence  of  her  death  before  the  testa- 
trix, and  insisted  that  that  le/racv  lapsed  for 
the  benefit  of  the  father's  resiauary  estate. 
The  defendants  by  their  anstver,  claimed  the 
lapsed  lef(ac*y  as  properlv  belonging  to  the 
resi<hiarv  estate  of  the  testatrix. 

Tlie  ^ce  Chunceihr,  on  ihe  hearins;  of  the 
canse,  held  that  as  much  of  the  3<X)0/.  as  was 
appointed  to  Mn,  Easum  t^*as  undisposed  of, 
the  appointment  thereof  failing  liy  the  death 
of  the  appointee  before  the  testatrix,  and  that 
It  lapifed  to  the  residue  of  the  father's  estate, 
to  bK  governed  by  the  trusts  of  that  residuary 
estate.    Tlic  defemlants  appeal'  d. 

Mr.  ff^igrtnn  and  Mr.  Sheffield,  for  the  ap- 
peltaots,  insisted  that  the  power  of  appoint- 
ment was  well  exercised  by  the  testatrix,  and 
that  the  27tX)/.  was  a  lapsed  legacy,  falling 
into  the  residue  of  her  estate.  They  cited, 
among  other  cases,  Oke  v.  Heaih^^  Fatkner 
T.  Butler^  and  Malcolm  v.  Tuyhr,^ 

Mr.  Jacobs  Mr.  Siuart,  and  AJr.  Crnig^  for 
the  residuary  legatees  under  Matthew  Eusum's 
will. — The  trust  money  subjiTt  to  the  power 
was  a  specific  sum.  The  testatrix  declared 
that  she  did  not  know  what  part  of  the  stock 
of  6700/.  was  constituted  hy  the  2000/.,  over 
which  she  had  power  of  appointment,  and  what 
part  of  it  was  her  own.  The  cases  referred  to 
did  not  apply  to  this  peculiar  ca^r ;  and  it 
must  necessarily  be  held  with  the  Fice  Chan' 
cellvff  so  much  of  the  fund  made  snhject  to 
the  power  as  was  not  well  appointed,  should 
go  to  the  residue  of  the  father's  estate. 

The  case  stood  ovpr  for  judgment  from  No- 
vember^  1839.  The  Lord  Chancellor  now 
gave  his  judgment. — Having  read  the  material 
parts  of  the  two  wills,  and  observed  that  !>y  the 
death  of  Anne  Easnm  before  the  testatrix,  the 
appointment  of  2700/.  to  her  had  failed,  his 
Lordship  said  the  question  was,  whether  that 
sum  fell  to  the  residuary  estate  of  the  testator  or 
to  that  of  his  daughter,  the  testatrix.  In  sup. 
port  of  the  latter  position  three  cases  were 
referred  to  in  the  argument ;  first,  Oke  v. 
Heath  was  urged,  as  cuntaining  the  opinion  of 
Lord  Hardwicke  that  the  sum  which  failed  of 
being  appointed  by  death  of  the  appointee 
passed  by  the  residuary  clause  of  the  testatrix's 
will.  But  the  facts  of  that  case  (which  his 
Lordship  shortly  stated)  prevented  it  from 
being  an  authority  in  this  case.  In  Fnlkner  v. 
Butler^  the  next  case  referred  to  for  the  ap- 
pellants, the  donee  of  the  power  there  ap- 
pointed to  persons  of  a  description  not  wiihm 
the  power;    but  the  gift  of  the  residue  to 

Eersons  within  the  terms  of  the  power  wus 
eld  to  include  what  was  not  before  well  ap- 
pointed. Tbc  case  of  Malcolm  v.  Taylor,  which 
was  also  urged,  turned  on  points  which  could 
not  be  applied  to  the  present  case.  All  these 
cases  of  lapsed  appointments  being  inapplica- 
ble, the  solution  or  the  present  nuestion  must 
be  sought  for  in  the  doctrines  of  law  relating 
to  lapsed  legacies.    If  the  donee  of  a  power 


»  1  Vcs.  135. 

^  2  Russ.  &  Myl.  416. 


^  I  AmbL  514. 


directs  a. 'transfer  of  the  fniki,  the  tulyect  of 
the  power,  from  the  trustees  of  the  testator^ 
she  thereby  inaket  the  fund  part  of  her  own 
estate.  Tlie  questicm  ls»  whether,  in  the  case 
of  a  will  professing  to  dispose  of  a  trust  fund^ 
after  giving  two  sum^^  then  a  third  iiersoii^  to 
whom  the  residue  of  the  estate  is  given,  can 
take  Ihe  first  sum»  tlie  appointment  of  %vhich 
failed.  His  Lordship  sn|»|)osed  certain  akodcfr 
of  appointing  the  tru<»i  fund  which  would 
carry  the  lapsed  gift  to  I  lie  testatrix's  residuary 
estate }  but  in  the  case  before  h*m  the  three- 
gifts  were  distinct  and  separate.  The  principle 
applicable  to  the  construction  of  this  will  was 
laul  down  in  Camhridge  v.  R<tuM  i^  and  a{iply-» 
Ing  this  principle,  and  the  doctrine  of  lapsed 
legacies  to  this  casp,  \\u  Lordship  affirmed  tiie 
decree  of  the  Vice  Chnncelh>r. 

EaMum  V.  Apjfleford,  at  Westminster,  No-» 
vember  22d  and  23<U  183!>^aud  Noveinber  3d, 
1840.    L.G. 


IBitt  C$xttrrlftit*i<  Court. 

LIABILITY      OF     TRUSTEES.  —  PAYMENT      OP 
MONEY   INTO   COURT.  -SE-PARATE    ESTATE. 

J/trusteci  acting  under  a  (rujtt  deed,  which 
requirei  a  fmrticular  consent  to  be  obtained' 
previous  to  any  a  Iteration  of  the  trust  pro^ 
perty,  allow  any  portion  nf  it  to  be  advanced- 
tcith'jut  security,  awl  without  obtaining  a- 
consent  in  conformity  with  Ute  terms  of  the^ 
deed,  and  a  Ims  \s  incurred,,  they  will  be- 
held responsible,  although  they  may  have 
acted  to  a  certain  eutent  with  the  concur- 
rence of  the  only  party  ostensibly  entitled  to^ 
the  trust  fund. 

In  this  case  a  motion  was  made  that  the 
defendants  should  pay  into  Court  the  sum  of 
2 JOG/.,  admitted  by  their  answers,  to  be  the 
produce  of  certain  trust  property  held  by  them 
as  trustees  for  tlie  plaiutiff;  and  also  9.'5/.  re- 
ceived by  them  for  rents  and  profits  of  other 
portions  of  the  trust  estate :  that  a  receiver 
might  be  appointed  of  the  tnist  property,  and 
for  the  production  of  the  documents  admitted 
by  their  answers  to  be  in  their  possession.  It 
appeared  from  the  pleadings  that  the  plaintiff*,, 
who  was  the  wife  of  a  person  named  Rogers, 
and  who  sued  by  her  next  friend,  was  entitled 
to  the  property  m  question,  under  tiie  will  of  a 
lady  named  Bonfil,  who  had  settled  it  upoa 
the  plaintiff  for  life,  with  remainder  to  her 
children,  and  in  the  event  of  her  leaving  no 
issue,  then  for  the  plaintiff*  absolutely.  la 
March'  1836,  the  then  trustee  being  desirous 
of  discontinuing  his  trusteeship,  a  new  deed  was 
prepared,  by  which  the  defendants  were  sub- 
stituted as  trustees  for  him,  and  the  whole  of  the- 
trust  propcKty  was  transferred  into  their  names. 
At  this  period  the  plaintiff*  was  residing  with  a 
person  named  Wvllie,  and  it  was  stipmated  by 
the  deed  that  the  defendants  should  be  at 
liberty,  with  the  consent  in  writing  of  the  plun<- 


*  8  Vcs.  12. 
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dffy  to  advance  upon  secnrity  all  or  any  part  of 
the  trust  property  to  him.  Shortly  after  the 
execution  of  this  deed  the  property  in  the 
funds  belonging  to  the  trust  estate  was  sold 
out,  and  the  produce  of  it,  amounting  to  220<)/. 
advanced  to  wyllie,  who  having  become  bank- 
rupt in  1838,  the  whole  of  it  waa  lost,  and  the 
pnndpal  object  of  the  suit  was  to  recover  this 
sum  from  the  defendants.  On  the  part  of  the 
defendants  it  was  alleged  that  at  the  time  the 
trust  deed  was  prepared  under  which  they 
acted,  it  was  perfectly  understood  that  the 
produce  of  the  stock  was  to  be  paid  to  Wyllie, 
that  every  thing  was  done  with  the  concurrence 
of  the  plaintiff,  and  that  they  were  expressly 
told  hj  Wyllie's  solicitor,  who  prepared  the 
trust  deed,  that  it  was  a  mere  lormal  instru- 
mentf  and  that  they  would  incur  no  responsi^ 
bility.  The  plaintiff  on  the  other  hand,  stated 
that  Wyllie,  at  the  time  the  money  was  ad- 
vanced,  was  possessed  of  several  shares  in  a 
ship  called  tne  Emerald,  and  it  was  clearly 
understood  that  he  was  to  give  a  security  upon 
diat  vessel  for  the  amount  advanced  to  him. 

A'.  Bruce  and  Keene,  for  the  plfdntiff,  con- 
tended that  even  if  the  defendants  could  have 
shewn  the  most  perfect  acauiesccnce  on  the 
part  of  the  pluntiff,  it  would  not  have  been 
sufficient  to  exonerate  them  from  the  breach 
of  trust,  of  which  they  had  been  guilty,  for  the 
plaintiff  had  only  a  life  interest,  and  could  not 
bind  those  in  remainder.  Nor  could  they  be 
indemnified,  even  to  the  extent  of  her  life  in- 
terest, they  not  having  taken  the  written  con- 
sent required  by  the  deed.  Cocker  r.  Quaile, 
1  Russ.  &  M.  535. 

fFakefieU,  Temple^  and  EUii,  for  the  defen- 
dants, insisted  that  the  facts  stated  in  the  an- 
swers were  sufficient  to  Absolve  the  defendants 
from  all  claim  on  the  part  of  the  plmntiff,  and 
that  the  motion  must  therefore  be  discharged. 
The  deed  was  prepared  by  the  solicitor  of 
Wyllie,  without  any  professional  assistance 
bem^  afforded  to  the  defendants,  who  were 
told  It  waa  a  mere  forma)  instrument,  and  that 
they  were  empowered  to  make  the  advance  to 
Wyllie.  The  broker  who  sold  the  stock  waa 
employed  by  the  phdntiff  and  Wyllie,  and  the 
prcHiuce  paid  over  by  him  to  Wyllie.  The 
transaction  took  place  in  1836,  and  although 
the  plaintiff  had  received  no  dividends  since 
that  period,  the  defendants  were  never  called 
upon,  either  for  principal  or  interest,  until  the 
filing  of  the  bill  in  1839.  The  phuntiff  had 
full  notice  of  all  that  had  taken  place,  -  and 
having  the  right  to  acquiesce,  she  could  not 
now  question  an  act  done  with  her  perfect  con- 
currence.   Brice  v.  SiokeSp  1 1  Yes.  319. 

The  flee  Ckancelior  ntdd  that,  as  he  under- 
stood, in  the  trust  deed  there  was  a  power 
fpyen  to  the  trustees  to  change  the  securi- 
ties with  the  consent  in  writing  of  the  plaintiff 
daring  her  life,  and  afterwards  at  the  discre- 
tion of  the  tnistees.  The  property  was  settled 
upon  the  plaintiff  for  life  lor  her  separate  use, 
with  remainder  ,to  her  children,  and  an  ulti- 
mate remainder  to  her  absolutely—not  to  her 
separate  use.  l^e  deed  executed  by  the  de- 
feadants  expreseed  that  they  would  hold  the 


property  upon  the  trusts  declared  in  the  origi- 
nal settlement,  and  by  this  they  were  bound. 
The  question  was  whether  any  concurrence  on 
the  part  of  Mrs.  Rogers  could  exonerate  them 
from  the  loss  which  had  occurred.  It  did 
appear  that  she  had  acquiesced  to  a  certain 
extent,  viz.,  with  regard  to  changing  the  secu- 
rities, but  then  she  expected  that  other  security 
would  be  taken.  Two  answers  had  been  put 
in  by  tha  defendants,  and  they  were  rather  con* 
tradictorv,  but  no  dear  case  of  acquiescence 
was  estaiolished  by  them ;  and  although  the 
deed  contained  the  usual  clause  against  re- 
sponsibility without  wilful  default,  yet  where 
trustees  have  not  exercised  that  fair  discretion 
which  ought  to  be  expected  they  are  not  pro- 
tected by  it.  The  only  question  now  to  be 
compered  is,  whether  the  2200/.  should  be 
put  into  safety,  which  must  be  done.  The  other 
parts  of  the  motion  being  assented  to,  the 
order  was  made  according  to  the  notice. 

Roger$  V,  Aicherqft,  November  2ad  &  3rd, 
1840. 


PRACTICB.*-AMBNJ>USNT. 

H^here  a  plaintiff  has  allotred  the  time /or 
amending"  hi*  hill  to  e^vpire  throvgh  inad^ 
vertence,  the  Court  will  allow  him  to  amend, 
on  being  satisfied  that  the  drlay  arose  from 
mistake. 

The  plaintiff  had  suffered  his  time  for 
amendii^  to  expire,  in  consequence  of  au  al- 
leged understanding  between  his  solicitors  and 
the  solicitor  for  the  defendant  that  all  pro- 
ceedings in  the  suit  should  be  stayed  until 
after  the  trial  of  an  action  relating  to  the  mut- 
ters in  dispute.  The  action  was  not  tried 
until  sixteen  days  after  the  time  for  amending 
had  expired,  and  a  motion  was  now  made  for 
leave  to  amend  upon  the  ground  iust  stated. 
The  defendant's  version  of  the  alleged  com- 
munication between  the  two  solicitors  was, 
that  his  solicitor  had  merely  stated  he  did  not 
think  there  would  be  any  occasion  fur  proceed- 
ing in  the  suit  until  after  the  trial  ot  the  ac- 
tion, but  that  no  arrangement  was  made  for  a 
stay  of  proceedings. 

K,  Bruce^  for  ue  plaintiff. 

James  fFigram,  for  the  defendant. 

The  Fice  Chancellor  said  that,  according  to 
the  defendants  own  shewing  it  appeared  there 
was  clearly  a  mistake,  and  the  Court  ought 
not  under  such  circumstances  to  prevent  a 
party  from  amending. 

Dimes  v.  Grand  Junction  Canal  Company, 
Nov.  2nd,  1840. 


^wttWi  Senc^« 
[Before  the  Four  Judges.] 

LIMITATION  OF    P0SSB6SORT   ACTIONS.^EVI- 

DXXCE. 

Where  a  person  is  in  possesion  of  premises, 
but  does  not  appear  to  have  had  an  adverse 
possession  of  them,  he  cannot  rely  oh  the 
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bare  faei  of  putsesiUm  <ihne  to  rwe  him 
the  benefit  of  the  atnt.  3  <!}•  4  ^4,  c.  27, 
and  ao  to  rsclude  the  parol  declarations  of 
the  person  who  first  let  him  into  such  poS" 

aess'fon. 

Mr.  iSeijeant  Mama  moved  for  a  rale  to 
shew  cuuse  why  the  verdict  which  had  been 
given  for  the  plaintiflf  in  this  case  should  not 
ife  set  aside,  and  a  nonsuit  entered.  This  was 
an  action  of  ejectment,  hrou^^ht  to  recover  pos- 
session of  a  small  cottage  and  piece  of  land 
which  had  been  f^nuited  many  years  ai^o,  hy 
bir  Rgcrton  Lee,  to  certain  trustees  in  trust  to 
employ  the  profits  in  prncurinii^  the  preaching 
of  the  Kospel  according;  to  Calviiiistic  doctrines. 
In  1793  the  person  from  whom  the  defendant 
claimed  was  put  into  possession  of  the  premises 
by  the  trustees.  It  did  not  appear  on  what 
terms  that  person  had  been  let  into  possession, 
but  above  twenty  years  befure  action  brought 
be  had  put  the  defendant  into  possession,  and 
during  the  whole  of  that  period  the  defendant 
had  paid  no  rent,  and  claimed  to  be  entitled 
in  virtue  of  an  undisturbed  possession  for  that 
length  of  time.  The  only  evidence  given  by  the 
lessor  of  the  plaintiff  at  the  trial,  which  took 
place  before  Lord  Chief  Justice  llndal,  at  the 
last  assizes  at  Northampton,  consisted  of  this 
deed  of  grant  from  Sir  Egerton  Lee,  and  of  a 
parol  disclaimer  made  by  the  man  from  whom 
the  defendant  had  received  possession,  and  who 
stated  that  he  had  been  let  into  possession  by 
the  trustees,  solely  for  the  purpose  of  taking 
care  u£  the  premises.  The  learned  Serjeant 
contended  that  bv  the  provisions  of  the  3  &  4 
W.  4,  c.  27,  8.  14,  no  parol  acknowledgment 
in  a  case  of  this  kind  was  receivable  in  evidence. 
By  that  section  it  was  enacted  "  tliat  when  any 
acknowledgment  of  the  title  of  the  person  en- 
titled to  any  land  shall  have  been  ^ven  to  him 
or  his  agent,  in  writing,  signed  by  the  person 
in  possession  of  such  land,  then  the  right  of  the 
person  receiving  such  acknowledgment,  or  of 
any  person  claiming  through  him,  to  make  an 
entry  or  distress,  or  bring  an  action  to  recover 
such  land,  shall  be  deemed  to  have  accrued  at 
and  not  before  the  time  at  which  such  acknow* 
ledgment  was  given."  This  section,  by  expressly 
mentioning  a  written  acknowledgment  oidy, 
must  be  taken  to  have  excluded  a  parol  ac- 
knowledgment, and  the  evulence  therefore  had 
been  improperly  received.  Without  that  evi- 
dence  the  case  stood  thus,  that  the  defendant 
had  been  more  than  twenty  years  in  undisturbed 
possession,  and  on  that  possession,  he  was,  by 
virtue  of  the  statute,  entitled  to  a  verdict. 

The  Court  was  of  opinion  that  the  lessors  of 
the  plaintiff  having  shewn  title  in  themsalves, 
shewed  a  possession  of  the  premises  by  iheir 
servant,  and  the  defendant  taking  from  him 
was  only  to  be  considered  as  continuing  their 
possession,  not  as  holding  a^lversely  to  them, 
and  nothing  but  an  adverse  holding  for  twenty 
years  could  give  a  party  even  a  primd  facie 
title  under  the  statute. 

Rule  refused. — Doe  A.  Peytellv.  Hunger ton^ 
M.T.  1840.    Q.  B.F.J. 


POOR  LAW. 


^  misapplication  of  the  funds  of  a  union  ^ 
one  of  the  paid  ujgicera  thtreuf^  will  not, 
unless  such  misupplicatioi  is  wilful,  bring" 
him  within  the  terms  of  the  97th  section  of 
the  4  Sf  b  IF,  4,  c,  76 »  ond  an  infurmat'wn 
against  him,  founded  on  that  statute,  hut 
only  charging  him  with  a  misapplication 
of  thf  funds  of  the  union,  without  alleging 
it  to  be  wilful,  cannot  be  supported, 

Mr.  Hill  stated  that  this  was  an  action 
brought  to  recover  damages  for  an  imprison, 
inent  suffered  by  the  plaintiff  under  a  conviction 
upon  the  97th  section  of  the  statute  4  &  5 
\V.  4,  c.  76  (the  Poor  Law  Amendment  Act), 
for  having  been  guilty  of  misapplying  the  funds 
of  a  union  of  which  tlie  plaintiff  was  the  re- 
lieving officer.  The  question  intended  to  be 
raised  in  this  case  was,  whether  the  magistrates 
had  jurisdiction  to  hear  and  determine  the 
charge,  and  convict  the  plaintiff.  The  infor- 
mation on  which  the  plaintiff  had  been  con- 
victed merely  charged  him  with  having  misap* 
plied  the  funds  of  the  union.  Such  a  charge, 
it  was  contended  by  the  plaintiff's  coonsel» 
was  not  according  to  the  provisions  of  the 
statute,  and  could  not,  therefore,  give  the 
magistrates  jurisdiction.  The  97th  section  was 
in  these  terms :  "  if  any  overseer,  assistant 
overseer,  master  of  a  workhouse,  or  other  paid 
officer,  shall  purloin,  embezzle,  or  wiltully 
waste  or  misapply  any  of  the  monies,  goods,  or 
chattels  behmging  to  any  parish  or  union,  every 
such  offender  shall  forfeit,  &c.  asum  not  excee(U 
ing  20/.,  and  treble  the  amount  of  the  money, 
goods,  or  chattels,  so  purloined,  embezzled, 
wasted,  or  misapplied."  It  was  contended  thiit 
under  this  section  there  must  be  a  charge  of  wil- 
fully misapplying;  and  that  as  the  information 
omitted  the  word  "  wilful,"  the  provisions  of 
the  statute  did  not  apply,  and  the  charge  was 
not  within  the  jurisdiction  of  the  magistrates. 
At  the  trial  of  the  cause  at  the  last  assizes  at 
Nottingham,  before  Mr.  Justice  Liitledaie, 
these  objections  lo  the  information  had  been 
urged  by  the  plaintiff's  counsel,  and  adopted 
by  his  Lordship,  and  the  jury  returned  a  verdict 
for  the  plaintiff,  with  35/.  damages.  It  was 
clear  that  this  verdict  couhl  not  be  supported, 
and  that  the  learned  jiidife  had  misdirected  the 
jury.  The  object  of  the  act  was  to  prevent 
gross  and  reckless  carelessness  in  the  manage- 
ment of  the  funds  destined  for  the  relief  of  the 
floor ;  and  if  a  party  was  guilty  of  that  care- 
essness  in  the  discharge  of  his  duties  he  be- 
came amenable  to  the  penalties  infiicted  for  it. 
The  latter  part  of  the  section  altogetlier  omitted 
the  word  "  wilfully,"  and  spoke  only  of  the 
money,  goods,  or  chattels,  being  "  purioined, 
euibezzled,  wasted,  or  misapplied."  The  infor- 
mation, therefore,  was  good,  and  the  magis- 
trates were  perfectly  justified  in  what  they  had 
done. 

Lord  Denman,  C.  J. — I  think  that,  to  sup- 
port this  information,  it  was  necessary  to  allege 
and  prove  a  witful  misapplication.  A  misap- 
plication alone  by  nojneans  imports  wiltulaess ; 
and  the  words  of  the  statute,  by  requiring 
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wilfuloess  aft  aii  ingredient  in  the  oflenre^  have 
put  it  on  the  fi^otinjjf  of  purloininjr  and  emliez- 
zYm^,    The  information  was  insufficient. 

The  other  Judges  conrurred. 

Rule  refn^td.-^Cnrpenter  t.  Maion  and  an^ 
other,  M.  T.  1840.    0.  B  F.  J. 


^uttn'i  Smrli  ^ractire  Court. 

▲TTORNBY's  undertaking. — ATTOBNET  AND 
CLIENT.  — ACTION.  —  8UMMART  JURISDIC- 
TION. 

If  tin  attorney,  bein^  employed  to  sue  a  par- 
ticular person,  gtvei  an  undertaking  to  his 
client  to  pay  the  debt  of  that  person,  that 
undertaking  will  not  be  enforced  by  attach- 
ment, although  it  may  form  the  foundation 
of  an  action  against  the  attorney. 

In  this  case  a  person  named  Eran^  had  em- 
ployed an  attorney  to  sue  a  persou  indebted  to 
the  former.  The  attorney  wrote  to  the  debtor, 
and  afterwards  informed  his  client  that  he  was 
so  satisfied  of  the  debtor's  solvency  and  good 
intentions  that  he  undertook  to  pay  the 
amount  of  the  debt  claimed.  Two  years 
elapsed  from  the  time  of  iciving  that  under- 
takingy  and  no  portion  of  the  debt  was  paid 
either  by  the  debtor  or  the  attorney. 

Marshman  now  applied  for  an  attachment 
against  the  attorney  for  not  fulfilling  his  under- 
taking, on  the  ground  that  the  undertaking  was 
given  by  the  attorney  as  an  officer  of  the  Court, 
and  the  non-fulfilment  of  that  undertaking  was 
»  species  of  misconduct  which  would  induc*e 
the  Court  in  a  summary  manner  to  compel  the 
fulfilment. 

Patteson,  J,,  thought  that  the  undertaking 
had  been  given  by  the  attoniey,  not  in  his 
capacity  of  attorney,  but  of  a  private  individual. 
His  undertaking,  therefore,  to  pay  the  debt  of 
another,  might  be  the  ground  of  an  action,  but 
was  not  the  ground  ot  an  attachment. 

Rule  refused.— ^«JMr/tf  Evans,  M.  T.  1840. 
Q.  B.  P.  C. 


TAKING  HONEY  OUT  OP  COURT. — JUDGMENT 
AS  IN   CASE   OF  A   NONSUIT. — DEPOSIT     IN 
LIEU  OP  BAIL. 

ji  defendant  cannot  apply,  on  one  motion,  both 
for  judgment  as  in  case  of  a  nonsuit,  and 
to  take  money  out  of  Court  which  has  been 
deposited  in  lieu  ofbuiL 

In  this  case  the  defendant  had  been  arrested 
for  a  sum  of  40/.  This  amount,  together  with 
10/.  for  costs,  he  deposited  in  lieu  of  bail  with 
the  sheriff.  Subsequently  that  sum  was  paid 
into  court  by  the  sheriff,  and  the  defendant  also 
deposited  a  further  sum  of  10/.  fur  further  costly 
pursuant  to  7  &  8  Geo.  4,  c.  71-  The  plain- 
tiff did  not  duly  proceed  to  trial,  and 

ff^ggias  now  moved  for  judgment  as  in 
case  of  a  nonsuit,  and  proposed  to  make  it 
part  of  his  rule  that  the  money  paid  iuto 
Court  sliould  be  paid  out  to  the  defendant. 
By  joining  these  two  applications  in  one,  the 
expense  M  two  roles  would  be  saved; 


Putfeson,J,,  thought  that  the  two  motions 
could  not  be  thus  conjoined.  The  rule  for 
judgment  as  in  case  of  a  nonsuit  must  be  dis- 
posed of  before  the  application  to  take  the 
money  out  of  C<mrt  could  be  discussed.  If 
bail  had  l>een  put  in  instead  of  money  being 
paid,  the  not  proceeding  to  trial  according  to 
the  course  and  practice  of  the  Court  would 
not  entitle  the  defendant  to  enter  an  e:tonere- 
tur  on  the  bail-piece.  If  that  was  so,  then 
money  paid  in  was  in  the  same  situation  as  the 
luiil  would  be.  The  two  motions,  therefore, 
could  not  be  combined  in  one.  The  rule  might 
be  granted  for  judgment  as  in  case  of  a 
nonsuit,  but  must  be  refused  as  to  the  latter 
branch. 

Rule  accordingly.^  yale  v.  Gauter,  M.  T. 
1840.    Q.B.  P.C. 


ARREST.— -judge's  ORDER. — OPPICB  COPT. 

j4s  the  tiriginal  order  for  the  tirrest  of  a  de- 
fendant, pursuant  /«  1  Sf2  Viet,  c,  1 10,  #. 
5,  is  JUed  with  the  writ  of  capias,  a  rule 
for  rescinding  the  order  must  be  drawn 
up  on  reading  an  offive  copy. 

In  this  case,  which  was  an  action  for  goods 
sold  and  delivered,  an  order  was  made  by  a 
learned  judge,  pursuant  to  1  {k  2  Vict.  c.  110, 
8.  5,  for  the  arrest  of  the  defendant,  on  the 
ground  that  he  was  about  to  leave  the  country. 
The  evidence  to  prove  that  intention  on  the 
part  of  the  defendant  was  an  affidavit  by  a  per- 
son named  Rogers,  who  swore  that  he  had  con- 
versed with  the  defendant,  and  that  he  ha<l 
stated  "  that  he  sliouhl  go  abroad  as  soon  as  he 
could  turn  his  machinery  into  money ;"  the  de- 
fendant was  accordingly  arrested,  and 

H,  Alexander  now  moved  for  a  rule  to  re- 
scind the  judge's  order,  pursuant  to  which  the 
defendant  had  been  arrested.  One  of  the  affi- 
davits on  which  he  moved  was  that  of  the  de- 
fendant himself,  who  denied  altogether  that  he 
had  made  any  such  statement  as  that  which 
Rogers  swore.  The  affidavit  also  proceeded  to 
state  that  in  respect  of  this  very  debt  the  de- 
fendant had  already  been  once  arrested  at  the 
instance  of  Rogers,  in  an  action  bniught  by 
that  person,  and  had  afterwards  l>een  discharged 
by  an  order  otHolfe,  B.  A  variety  of  other  cir- 
cumstances were  stated,  the  object  of  which  was 
to  shew  that  the  plaintiff  in  the  present  case  and 
Rogers  were  conspiring  for  the  purpose  of  com- 
pelling the  defendant  to  commit  an  act  of  bank- 
ruptcy bv  remaining  in  custody  twenty-one  days, 
^/nraiii^r  stated  that  he  bad  not  the  judge's 
order  on  which  the  arrest  of  Ihe  defendant  had 
taken  place,  as  that  was  file<l  with  the  writ. 
Of  course  it  was  necessarv  that  the  judge's 
order  should  be  before  the  Court,  in  order  that 
it  might  appear  what  order  the  rule  was  intended 
to  rescind. 

Patteson,  J. — As  the  order  has  lieen  filed 
with  the  writ  of  capias,  the  rule  must  be  drawn 
up  on  reading  an  otfice  copy  of  that  order. 

Rule  accordingly  — fFatter  v.  Lunn,  M.  T. 
1840.    Q.B.  P.  C. 
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JVDOUEnT  At  IN  CASK  OP  A  KONSniT.— COUN- 
TRY  CAU8B. — IHSCABLK  TBRM. 

f/'  iasue  isjoinfd  Uefore  or  in  a  non'iuuahle 
term  in  a  conntry  Cftuse,  the  defendunt  is 
noi  too  enrly  to  move  for  judgement  us  in  case 
of  a  nonsuit  after  the  passing  of  one 
assize* 

111  tliis  case  it  appeared  that  issue  was  joined 
im  the  day  liefure  Easter  Term.  It  was  a 
eoiintry  cause.  No  notice  of  trial  was  given 
for  the  fnllowintr  assizes  in  Summer. 

h'nowies  now  moved  for  jitdt^ment  as  in  case 
of  a  nonvutt,  on  the  irround  of  the  plaintiff  not 
proceeding  to  trial  accordin|^  to  the  course  and 
practice  of  the  Court.  It  was  suhmitted,  that 
issue  haviu};^  been  joined  before  or  at  woi*st  in 
Has ter  Term,  which  was  a  non-issuable  term,  it 
was  not  necessary  to  wait  longer  than  the  pass- 
ing of  one  assize,  in  onier  to  entitle  the  defen- 
dant to  move  for  judgment  as  in  case  of  a  non- 
suit. It  appeared  to  be  the  rule  now,  since  the 
decision  in  Evans  v  Barnard,'^  that  if  isstie  is 
.foiued  in  n  country  cause^  i»  a  non-issuable 
tenn,  and  the  plaintiflT  does  not  proceed  to  triid 
•t  the  follotving  assizes,  the  defendant  mii^ht 
move  for  judgment  as  in  case  of  a  nonsuit  in 
the  immediately  subsequent  term. 

Patteson,  J. — I  think  the  application  is  not 
loo  soon.     You  may  take  your  rule. 

Rule  trranted. — Bradif  v.  Somerion,  M.  T, 
1810.    Q.  B.  P.  0. 

Cxrmmon  file^ii. 

tVtTN«S8*8  eXPI5N?«BS.— ATTACH MKNT. 

j4n  uttachment  will  not  be  tyrant rd  a/rafntt  a 

iffitness  ft  ho  rf/asfS  to  iicwe  evidence  unless 

a  reasonable  sam  tte  tendered  for  the  es^ 

pencn^  as  vfll  of  returning  from  the  place 

of  trial y  as  of  going  to  and  staying  at  such 

place, 

Channell,  Serjeant,  applied  for  an  attach'- 

rocnt  against  a  witnei^s.    The  witness  had  been 

subpoenaed  and  received  Is,,  and  the  expences 

had  tieen  paid,  as  well  of  taking  her  to  the 

assizes,  as  durinir  her  stay.  On  the  day  of  trial 

she  demanded  9/.  for  the  expence  of  returnin^if. 

I'his  sum  was  refused,  and  the  witness  went 

awRV  without  giving  her  evidence. 

The  Court. — Witnesses  sliould  have  a  rea- 
sonnble  sum  for  going  to,  staying  at,  and  re- 
turning from,  the  place  of  trial.  The  demand 
might  be  unreasonable,  but  it  did  not  appear 
that  a  sufficient  sum  had  been  tendered. 

Motion  refused.— iV«r/o«  v.  Harland,  C.  P. 
3d  Nov.  1840. 

Cv^VHtv  of  9Jmt. 

COSTS  OP  TAXATION. 

• 

The  evecutri^e  of  the  client  of  an  attorney, 
who  procures  an  order  tota*v,  must  be  con- 
sidered as  the  client,  and  liable  to  the  costs 
qftatration  if  less  than  a  sixth  be  deducted. 
Crompton  had  obtained  a  rule  nisi  against 
the  executrix  of  the  plaintiff  for  payment  of 
the  costs  of  taxation :  one  6th  not  having  been 
deducted. 

aGD.P.  C.637. 


Petersdorfi^  shewed  cause,  contending  that 
the  statute  authorized  tlie  Court  only  to  onler 
costs  to  be  paid  by  the  party  or  client.  The 
executrix  stood,  in  neither  of  these  characters.* 

Parh^^  B.— The  statute  entitles  the  client 
only  to  an  order  to  tax.  The  executrix  has 
procured  the  order^  and  must  be  considered  as 
the  client. 

Rule  absolute, — Jeferson  v.  Warrington, 
Exch.    3d  Nov.  1840. 

AMtNDMSNT  OP  RftCORD. 

A  record  may  be  amended  at  the  trial,  where 
the  variance  Consists  of  a  misdescription 
in  the  date  tf  a  promissory  note  and  the 
time  of  its  p*iymeni. 

An  application  was  made  to  set  aside  an  or- 
der to  amend  the  record  made  at  the  lastLiver- 
pftol  Assizes.  The  action  was  oo  a  note  dated 
9th  November  183^.  A  note  was  offered  in 
evidence,  dated  6ih  November  183/,  payable  in 
twelve  months,  instead  of  "on demand/'  as 
stated  in  the  declaration. 

Mr.  Baron  Rolfe,  under  3  &  4  W.  4,  c.  A2, 
s.  23,  ordered  the  variance  to  be  amended. 

Wtitmm^  W,  H.,  conteride<l  that  this  was  not 
a  rase  within  the  intention  of  the  act.  There 
might  be  two  dii:tinct  notes,  or  the  defendant 
might  be  precluded  from  shewiner  usury, 

1'he  Court, — No  evidence  was  given  of  ano- 
ther note.  The  defence  of  usury  might  have 
been  made  notwithstanding  the  amendment  of 
the  variance.  The  variance  was  a  mere  misde- 
scnptinn,  and  proprrly  amended  at  the  trial. 

Rule  r\'U\9cA,-^Bechett  v,  Dutton,  Exch. 
2d  Nov.  1840. 


Lord  Ahinger. 
Tuesday . .  Nov.  lo    Petitions  a»d  Motions. 

{Pleas,  Demurrers,  and 
Further  Directions  and 
Exceptions  to  Reports. 

Saturday 11    Causes. 

Monday  23    Petitions  and  Motions. 

<!^c$rquer  of  ^Iratf, 

Monday  . .  Nov.  9^  ^P^*'*I  PjPer,Errors,  and 
'  t     Lord  Mayor  sworn. 

Tucwlay 10    Errors. 

Wednesday. . . .  11    Special  Paper. 

Thursday 12    Sheriffs  chosen. 

Saturday 14    Crown  Cases. 

Monday  16    Special  Pteper. 

Wednesday ....  18    Special  Paper. 

•  The  words  of  the  2  0. 2,  c.  23,  s.  23,  are 
*\  the  said  respective  Courts  are  hereby  autho- 
rized to  award  the  costs  of  such  taxations  to 
be  paid  by  the  parties,  according  to  the  event 
of  the  taxation  of  the  bill,  (that  is  to  say)  if 
the  bill  taxed  be  less  by  a  sixth  part  than  the 
bill  delivered,  then  the  attorney  or  solicitor  is 
to  pay  the  costs  of  the  taxation ;  but  if  it  shall 
not  be  less,  the  Court  in  their  discretion  shall 
charge  the  attorney  or  clieni,  in  regard  to 
tlie  reasonableness  or  unreasonableness  of  anch 
bills.''    See  Hindis  v.  Shackleton,  ITiMiAt.  U6. 


Cause  Lists,  Mickadmas  Term,  1840. 


15 


CAUSE  LISTS, 
Michaelmas  Term^  1840. 


For  Jutfymgmt, 
Knight  ▼.  MarqaiB  of  WHtcrfurd 

PublUntion  pasaeit. 
Aftorney  General  t.  Liptrap     "J 


Smne  v.  •Simpson 


stand  o^wr 


^ame  ?.  lsher#ood 
Barrow  v.  HeDderson  ) 
Crerdell  r.  Oown         >  abatad 
€iiUb  ▼.  Maaaey  j 

Greenwich  Hoapital  r.  Abbott,  s.  o.  generally 
Bridge  ▼.  Teed,  stands  orer 
Puqobanon  t.  Theobald,  atanda  orergenoraUy 
<2ibfloo  r.  Biitlrr,  abated 
ToMerdell  y.  White  )  ,,^^ 
-Same  r:  Davia  J''"*® 

Cbigstone  r.  Simpson,  stands  orer  generatly 
Dayley  ▼.  Prew,  a.  o.  for  forther  sopplemental  bill 
Alaop  V.  Blair,  ditto 
Irfvd  Foley  r.  Barnard,  abated 
Ualford  v.  Ualford,  rehearing 
Not  to  be  in  the  paper  for  rehearing  till  order 


Payn  ▼.  Davis,  stands  orer  with  liberty  to  «nend 
Compton  r.  Payn,  ditto 

Jonf8  ▼.  Tabor,  at  defendant's   request—To  be 
heard  before  Chief  Baron  Alderscm,  with  eicep- 

tiODS 

Cooper  V.  Hewson,  stands  over 

Wood  ▼.  M'obd,  ditto  to  amend 

Campbell  v.  Dickeas    )  ortginal  and  sopplemental 

Same  r.  Appleford        5      **"^ 

Smytli  r.  Chambers,  atands  of«r  to  aaiend 

Achland  v.  Braddish — Rehearing  first  day  Chiet 

UaroQ  hears  caases 
Cater  v.  Maatermaa,  part   heard  befoM   Baron 

,  Alderxon,  stands  over  generally 
Crnih  v.  Lamb,  stands  over  to  ataead 
Burrows  v.  Greenwood 
StoU  r.  Stott 
Smith  V.  Ellwand 
Anderson  v.  Wallis 
Dondaa  v.  Thompson 
Da  vies  v.  Quarterman 
Tbooipaon  v.  Mackintosh 


PuAHemtioH  moi  ptmed^ 
SUnchard  v.  Pedder 
Taylor  r.  Eloward 
Templer  ▼.  Miller 
4eoawmy  r.  Middleton 
Ttomerv.  Uoyd 
Daniel  v.  Bishop 
Ferrand  v.  Stott 
Whittaker  ▼.  WliHuker 
Bellamy  v.  Vincent 
T'jnibull  V.  Walton 
Hutch  ▼.  Ball,  abated 
barker  r.  Alcock,  ditto 
Ho^rjandson  v.  Beck 
Spencer  v.  Spencer 
Macdnnald  v.  Dance 
Ati.  Gen.  r,  Lord  Newborough 
Dawson  v.  Keith 
Benson  r.  .Smith 
Minerbi  v.  tlrowa 
Koe  V.  Peacbey 
iVachey  n  Roe 


Barnard  r.  Porch 
Same  v.  Cork 
Curlew  V.  Li  nicy 
Foley  r.  Carlon 
Nutt  V.  Grille 
Williams  v.  Daris 
Thomas  v.  Sanders 
Fish  V.  Cockle 
Bainbrigge  v.  Blair 
Wabh  ▼.  Bull 
Jones  ▼.  Morgan 
Jobson  V.  Dfering 
Small  V.  Alt  wood 
Lewis  V.  Adams 
Bishop  V.  Peddle 
Hall  V.  Gregory 
Watson  V.  CliurchfTl 
Lucy  T.  Boulter 

Wetherill  v.  Bellwood 
Drisser  v.  Sauie 


t  Original 
I  and  re- 
I  rived 
V«aMe. 


WetheriNT.  Wtsigbin    1 
Drisaer  v.  Same  C  -ditto 

Same  v,  Wiggh^worth  | 
Corry  iv.  Wil kins— Original  and 

supplemental  cauae 
Harrison  ▼.  Prcaton 
Coner  v.  Rotaet 
March  v.  March 
Mayor  of  London  ▼.  ijombe 
CoBteher  v.  Nomor,  abMed 
Ringer  v.  Blake, 
Connell  v.  Hall 
Farrer  &  anor.  y.  Hutckinson 
Rain  V.  Cairn 
Drury  ▼.  Scot 
George  v.  Evnns 
Ricketts  V.  Loftus 
Branch  r,  Gn^ 


eivittxci  a^tj.— CROWN  paper. 

Mfichfftlmnt  Term,  1810. 
Fhtt  Day  ofSUtmjf,  SaiunUty,  7th  Nnv. 
Camiattheosbire — ^I'bc  {^neen  v.  Stephen  Jones 
Lancashire— The Ijtieen  v«Chnrch wardens  of  Man- 
chester 
„        The  Qmea  r.  Richard  Gonld 
M        Thel2*c^  ^*  Thoinas  Hardcastle 
Cambridge — The  VJaeen  r.  Mayor  of  Cambridge 
Yorkahire— The  Queen  r.  Inhabitants  of  Melaonby 
Middlesex — The  Queen  v.  James  Bolton 
Berks — ^The    Queen  v-.  Trustees  of  Roadt  from 

Healey  Bridge  to  Maidenhead 
Norfolk— Tie  Queen  v.  InhabitanUof  East  Winch 
'Surrey — The  Queen  v.  Steward  of  Richmond  M:mor 
Durham— The  Queen  v.  Anthony  Todd  and  others 
Lancash{re>^'nie  Queen  ▼.  InhabHants  oT  Preston 

,,  The  Qneen  r.  Same 

Notts— 71>e  Qneen  ▼.  Wflliani  Robinson 
Middlesci— The    Qneen   ▼.  Inhabitants  of  Ken- 
sington 
Chcfhire— Tbe  Queen  tr.  InhabiUnta  of  Hordafield 
l^erbjshire— The  Qoeeo   t.   lahAbituts   of  the 


Northamptonshire— The  Queen  r.  Inhafbitants  of 

Warrington 
Cheshire — ^The  Qtieen  v.  InlmbitaRts  of  Marple 
pjvex—The  Queen  v.  Guardians  of  Braiatrec  Union 
Lancaslirre — The  Queen  v.  John  Poule  and  anor. 
Lincolashire — The   Queen  v.  Commissioners   of 

Boston  Court  of  Requests    and 
Thomas  Hopkins 
Bristol — ^The  Qneen  v.  The  Rristol  Dock  Company 
Northumberland — ^The  Qneen  v.  Inhabitants   of 

All  Saints 
Somei%et — The  Qneen  v.  InbabitantB  of  Bridgwater 
W.  R,  Vorkshire— The  Queen  v.  George  Shepherd 
„  The  Qneen  t.  Joseph  llulds- 

worth  and  another 
Surrey'-*The  Queen  t.  Lady  of  the  Mftnor  of  Ham 
WUuhire— The  Qneen   v.  Inbabitanta  of  St.  Ed- 
munds, Salisbury 
Lancashire — ^Tbe  Queen  ▼.  Overseers  of  Todmordea 
Hants— The  Queen  t.  Inhabitants  of  Chawtoa 
Anglesey— The  Qneen  r.  Henry  Griffith 
Herefordshire — Tlie  Queen  v.  James  Keene 
Kent— The  Qneen   r.   Inhabitanta  of  St.  John; 
Mai^gale 
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Michaelmas  Term  Etaminttiion^'-The  Editot^s  Letter  Box. 


MICHAELMAS  TERM  EXAMINA^ 

TION. 


some  of  the  principal  law  booki  you  liave  read 
and  stndied."  The  intended  addition  is,  "fFiik 
tehom  did  you  serve  your  clerkship  ?  *' 


Thb  Exaroiuers^  in  the  Couiinon  Law  Courts, 
of  persons  applyinf^  to  be  admitted  on  the  roll 
of  attorneys,  held  a  meeting  on  Wednesday 
Wi,  and  have  appointed  fFednesday  the  18th 
in«tant,to  examine  the  Candidates  for  the  pre- 
sent Term.  One  of  the  Masters  of  the  Court 
of  Exchequer  of  Pleas  will  preside.  The  testi- 
monials of  due  service  of  the  Clerkship  must 
be  left  on  or  before  Monday  next,  the  9th  in- 
stant, with  the  Secretary  of  the  Incorporated 
Law  Society.  The  num)>er  to  be  examined  is 
164,  subject  to  deduction — from  inability  to  at- 
tend, and  addition — under  special  orders  of 
Court.  These  are  all  Common  Law  applicants. 
It  does  not  appear  that  there  are  any  candi- 
dates for  examination  in  Chancery  during  the 
present  term. 

We  hear  nothing  further  at  present  of  the 
suggested  Distinctions  or  Prizes  to  be  awarded 
to  the  superior  class  of  candidates.  Looking 
back  to  the  questions  that  have  been  put,  (now 
upwards  of  1200  in  number,)  we  think  a  very 
sufficient  test  is  afforded  of  the  degree  of 
industry  and  knowledge  which  the  candidates 
are  expected  to  possess  in  the  several  depart- 
ments of  law  and  practice.  We  recommend 
our  young  friends  to  do  their  best  on  the  day 
of  trial,  and  not  rest  content  with  answering 
such  portion  of  the  qucHtions  as  they  think 
may  enable  them  barely  to  obtain  their  certifi- 
cates. If  the  questions  are  not  increased  in 
difficulty,  it  is  not  improbable  that  a  greater 
numlier  than  formerly  of  satisfactory  answers 
may  be  required.  Besides,  it  must  be  gratify- 
ing to  the  Examiners  to  receive  full  and  satis- 
factory evidence  of  the  utility  of  the  regula- 
tions under  which  they  are  acting.  The  testi- 
mony which  the  Masters  of  the  Court,  who 
preside  in  succession,  are  enabled  to  give  the 
Judges  of  the  intelligence,  professional  know- 
ledge, and  good  conduct  of  the  young  men 
just  entering  on  their  important  duties,  can- 
not  fail  to  increase  the  estimation  in  which 
their  branch  of  the  profession  deserves  to  be 
held. 

An  addition,  we  understand,  will  be  made 
to  the  preliminary  questions  which  the  candi- 
dates are  required  to  answer.  The  questions 
are :  "  I.  Where  did  you  serve  your  clerkship  ? 
2.  State  the  particular  branch  or  branches  of 
the  law  to  which  you  have  principally  applied 
yourself  during  your  clerkship.     3.  Mention 


To  the  Editor  of  the  Jjcgal  Observer. 
Sir, 

As  question- time  approaches,  allow  me 
to  put  the  following  query  for  the  considera- 
tion of  the  candidates  of  Michaelmas  Term. 

When  the  Queen  went  to  see  the  lions, 
the  performance  being  "  by  command,"  if 
they  had  escaped,  and  bit  off  Lord  Mel- 
botime's  head,  would  Mr.  Bunn  and  Van 
Amburgh,  both  or  either,  have  been  guilty 
of  manslatighter,  or  would  it  have  been 
excusable  homicide?  See  1  Hal.  P.  C. 
473;  1  Hawk.  P.  C.  74;  4  Bla.  Com. 
P.  C.  74 ;  Blaekman  v.  Simmonds,  3  C.  &  P. 
140.  Z. 


THE  EDITOR'S  LETTER  BOX. 


It  is  our  intention  to  make  this  work,  for  the 
session  1840-1841,  and  thus  for  future  years, 
as  complete  as  possible  in  itself.  The  two 
volumes  will  contain,  besides  our  regular  mat- 
ter, a  series  of  articles  on  the  Law  of  Joint 
Stock  Companies ;  a  series  of  Dissertations  on 
Conveyancing,  the  first  of  which  will  appear 
in  an  early  number;  a  series  of  articles  on 
Chancery  Reform,  with  all  the  rules  and  or- 
ders which  may  be  issued;  the  statutes  of 
the  session  1841,  verbatim,  with  notes,  explain- 
ing their  operation ;  all  new  cases  relating  to 
the  Law  of  Attorneys ;  the  Questions  at  the 
Examinations;  a  series  of  Reports  in  all  the 
Courts,  by  Barristers,  exclusively  for  this  work, 
leaving  no  important  decision  unreported; 
besides  various  other  articles  on  all  the  cur- 
rent topics  of  the  day. 

The  case  from  Cardiff  should  be  put  into 
the  hands  of  a  solicitor.  We  cannot  investigate 
the  circumstances  so  as  to  advise  the  party  on 
the  course  he  should  pursue. 

One  of  the  letters  of  "  Durante  Vita"  is  in 
the  hands  of  the  printer ;  but  the  other  is  on  a 
subject  too  delicate  for  discussion  in  these 
pages. 

llie  remarks  of  O.  on  "  Judgments,"  and  of 
J.  A.  on  "  <;heap  Law  Agency," '  shall  be 
attended  to. 

The  letters  of  *' Civis  A.;"  E.  C;  and 
•*  Dubens,"  shall  receive  early  attention.  We 
hope  in  the  next,  or  an  early  Number,  to 
mike  a  selection  from  the  lucubrations  of  these 
and  other  Correspondents.  We  are  aware  of 
the  advantage  or  continuing  this  channel  of 
professional  communication. 

llie  last  Part  of  ibu  Year's  Analytical 
Digest  of  all  the  Cases  reported  in  all  the 
Courts  will  be  published  next  Saturday,  and 
complete  the  last  Ten  Yearif  Digest. 


9^f  UtqtA  4&httt^ev, 


SATURDAY,  NOVEMBER  14,  1840. 


M 


Quod  maiH*  nd  NOi 


Pertinet,  etnencire  malmnMtt  HT^tainiit* 


BORAT* 


DISSERTATIONS  ON  CONVEYANCING. 

No.  I.* 


POWERS  TO  VARRIBD  WOMEN. 

Bt  the  common  law  a  married  woman  could 
not  dispose  of  her  own  estate  without  a  fine 
or  recovery,  but  simply  as  the  instrument 
or  attorney  of  another  she  might  convey  an 
estate  in  the  same  manner  as  her  principal 
could,  because  the  conveyance  is  considered 
as  the  deed  of  the  principal,  and  not  of  the 
attorney.*  But  by  degrees  the  severity  of 
this  rule  was  relaxed,  and  she  was  enabled 
to  execute  a  power  not  simply  collateral ; 
and  it  was  afterwards  firmly  settled  that  a 
married  woman  might  afterwards  execute  a 
power,  whether  appendant,  in  gross,  or 
simply  collateral,  and  as  well  over  a  copy- 
hold as  a  freehold  estate.^  By  stat.  3  &  4 
W.  IV,  c.  74,  s.  77,  which  came  into  opera- 
tion on  the  31st  of  December,  1833,  every 
married  woman,  in  every  case  except  that  of 
being  tenant  in  tail,  (for  which  provision  is 
made  by  the  act),  may  by  deed  dispose  of 
lands  of  any  tenure,  and  money,  subject  to 
be  invested  in  the  purchase  of  lands,  and 
also  release  or  extinguish  any  power  which 
niny  he  vested  in,  or  limited,  or  reserved  to 
her,  in  regard  to  any  lands  of  any  tenure,  or 
in  any  suoh  money  as  a/oreeaid,  as  fully  and 
effectually  as  she  could  do  if  she  were  a 
feme  sole,  save  and  except  that  no  Auch  dis- 
position, release*  or  extinguishment,  shall 
be  valid  and  efiFectual,  unless  the  husband 

*  In  thid  series  of  articles  it  is  proposed  to 
treat  of  some  familiar  subject  in  conveyancings 
but  always  with  reference  to  some  case  or  cases 
recently  decided  nespecting  it. 

^  1  Sug.  Pow.  ISS,  et.  teg.  6th  ed. 

c  Travel  v.  Travel,  3  Atk.  71  Ij  l>nver     y 
Thompson,  4  Taunt.  294. 

TOL.  XXI.— KO.  623. 


concur  in  the  deed  by  which  the  same  shall 
be  effected.  But,  by  a.  78,  the  powers  of 
disposition  g^ven  to  a  married  woman  by 
the  act  shall  not  interfere  with  any  power 
which,  independently  of  the  act,  may  be 
vested  in,  or  limited  to  her,  so  as  to  prevent 
her  firom  exercising  such  power  in  any  case 
except  so  fieur  as  by  any  disposition  made  by 
her  under  this  act  she  may  be  prevented 
from  so  doing  in  consequence  of  such  power 
being  suspended  or  extinguished  by  such 
disposition ;  so  that  by  this  act  powers  given 
to  a  married  woman,  independently  of  the 
act,  are  left  untouched  by  it.  Thus  far  of 
real  estate.  As  to  personal  estate,  there  are 
numerous  cases  in  the  books,  of  bonds,  co« 
venants,  and  agreements,  executed  by  in- 
tended husbands  prior  to  marriage,  to  per-^ 
mit  intended  wives  to  dispose  of  their  own 
persona]  estate,  or  a  part  of  it,  or  to  appoint 
particular  sums  to  be  paid  by  the  husband, 
and  that  sometimes  by  will,  or  appointment 
in  the  nature  of  wills,  and  sometimes  by  acts 
inter  vivos  A 

A  married  woman  having  thus  clearly  the 
right  to  exercise  a  power  vested  in  her  over 
both  real  and  personal  estate,  the  next  point 
is  how  she  should  exercise  it ;  and  as  to  thia 
there  can  be  no  difficulty,  if  the  directions 
contained  in  the  instrument  creating  the 
power  are  strictly  pursued ;  but  when  she 
does  not  refer  to  the  power,  but  makes  a 
disposition  of  the  property  subject  to  it» 
without  mentioning  it,  a  very  numerous  class 
of  cases  have  sprung  up  as  to  whether  this  is 
to  be  construed  an  exercise  of  the  power,  and 
it  is  to  some  of  these  cases  which  we  now 
propose  to  advert,  referring  for  the  others  to 
the  well-known  treatise  of  Sir  Edward  Sug- 
den.     But  here  let  us  first  observe  that  this 


^  1  Chance  on  Pow.  196,  and  cases  cited» 

C 
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Di$8erittium9  on  Conveycuwingr. 


point  cannot  so  often  arise  under  a  will  tak- 
ing effect  by  virtue  of  the  new  Wills  Act, 
1  \lct.  c.  26,  or  that  is  made  on  or  after  Ist 
of  January,  1 888.  By  that  act  (s.  27)  it  is  en- 
acted that  a  general  devise  and  bequest  ahaU 
include  both  thereal  and  personal  estate^over 
which  the  testator  may  have  a  general  power 
of  appointment,  unices  a  contrary  intention 
shall  appear  by  the  will.  But  as  the  point  is 
very  frequently  arising  in  wills  executed  be- 
fore the  statute,  it  is  of  very  considerable  im- 
portance in  practice  to  see  how  it  stands. 

When  the  subject  of  the  power  was  real 
estate,  and  the  donee  made  a  general  devise 
of  all  his  real  and  personal  .estates,  and  had 
no  other  real  estaVe  but  the  estate  subjected 
to  his  appointment,  it  was  held  -to  pass ;  for 
the  gift  as  to  the  real  estate  was  specific, 
{[nd  as  there  was  no '  other  subject  for  it  to 
attach  upon,  it  must  refer  to  that  over 
tehich  the  testator  had  a  power.*  So,^ 
Irhere  real  estate  was  settled,  with  a  power 
fo  the  wife  to  appoint  it  amongst  her  chil* 
dren,  and  it  was  afterwards  converted  into 
money,  but  settled  to  the  same  uses,  the 
lady  having  survived  her  husband,  by  her 
will  desired  her  debts,  legacies,  and  funeral 
^sqpenses  to  be  first  paid  out  of  her  real  and 
personal  estate,  which  she  charged  with  the 
fliame;  she  gave  legacies  to  her  younger 
children ;  and  lastlv,  all  the  residue  of  her 
goods,  chattels,  furniture,  and  estates,  both 
retl  and  personal,  whatsoever  and  whereso- 
ever, she  died  possessed  of,  she  gave  to  her 
eldest  son  in  fee  ;  and  as  she  had  no  other 
real  estate  her  will  was  held  to  be  an  execu- 
tion of  the  power. 

But  where  s  the  testatrix  had  an  estate 
lor  life  in  certain  real  and  personal  estates, 
with  remainder  to  her  issue,  and  in  default 
•f  issue  a  general  power  of  appointment  by 
will,  and  she  died  without  issue,  and  by  her 
will,  executed  so  as  to  pass  real  estate,  she 
gave  unto  her  father  and  mother  "  all  her 
estate  and  effects  of  whatsoever  denomina- 
tion," with  a  gift  over  of  the  "  property," 
And  certain  gifts  of  an  annuity,  legacy,  and 
Specific  articles  of  personalty.  Sir  T.  Plomer, 
M.  A.,  held  that  the  power  was  not  well 
executed.  As  to  the  real  estate,  the  learned 
Judge  said  the  case  of  Sianden  v.  Standen 
had  established,  that  with  regard  to  real 
estate,  the  Court  may  examine  whether  the 
circumstances  of  the  testatrix's  property  are 
inch  as  to  give  effect  to  the  will;  and  if  this 

•  Sianden  v.  Sianden,  2  Yes.  jun. ;  affirmed 
Dom.  Proc.  6  B.  P.  C.  193. 

'  ^ailop  V.  Lord  Porigmouih,  Sug.  Few. 
App.  No.  12. 

trJonei  v.  i^urry,  I  Swanst.  66. 


will  had  contained  an  unequivocal  devise  of 
realty,  the  Court  must,  in  order  to  give 
operation  to  an  instrument  which  otherwise 
would  be  inoperative,  have  resorted  to  the 
fund  the  subject  of  the  power.  BiU  this  will 
contained  no  words  which  would  he  without 
operation  unless  referred  to  the  power.  And 
this  distinction  has  been  taken  in  several 
subsequent  cases.  Where  there  was  any 
property  on  which  the  will  could  operate, 
it  has  been  held  not  to  t>e  an  execution  of 
the  power,  where  the  power  has  not  been 
referred  to.^  Bui  in  two  recent  cases  tlie 
present  Vice  Chancellor  has,  perhaps,  carried 
this  doctrine  further  than  in  any  former 
case. 

In  the  first,  of  these,  Lovell  v.  Knight,^  a 
married  woman  having  power  to  appoint 
leaseholds  and  stock  by  her  will,  executed' 
and  attested  as  required  by  the  power,  but 
not  referring  to  it,  gives  to  her  husband  the 
whole  of  her  property,  both  real  and  per- 
sonal, and  whatsoever  she  might  possess  at 
her  decease,  and  it  was  held  not  to  be  an 
execution  of  the  power.  '*  I  do  not  think,'* 
said  his  Honor,  "that  if  this  person  had  in- 
tended to  dispose  of  all  her  property,  more 
comprehensive  and  general  terms  could  have 
been  selected  than  are  here  used,  and  I  appre- 
hend it  to  be  perfectly  settled  that  whenever 
a  will  is  couched  in  such  terms  as  that  upon 
the  face  of  it,  it  appears  to  express  an  inten- 
tion to  pass  the  general  property  which  may 
belong  to  the  party  making  the  will,  such  a 
will  shall  not  be  deemed  an  execution  of  the 
power  with  regard  to  any  specific  property.'* 
This  decision  was  afterwards  affirmed  \yf 
Lord  Brougham,  C)  It  is  to  be  observed, 
that  in  this  case  it  appeared  that  the  married 
woman  had  other  property  than  that  which 
was  comprised  in  the  settlement. 

In  the  other  of  these  cases,  Lempriere  v. 
Vaipy,^  a  married  woman  having  power  to 
dispose  of  funded  property,  by  will  executed 
as  required  by  the  power,  but  not  referring 
to  it,  gave  to  her  husband  all  the  property 
which  she  might  die  possessed  of,  or  have 
in  reversion  or  expectation ;  and  this  was 
held  not  to  be  an  execution  of  the  power. 
•'  It  was  forcibly  urged,"  said  his  Honor» 
"  that  where  a  person  has  a  power,  but  no 
capacity  to  give  except  by  force  of  the 
power,  an  instrument  professing  to  give, 
can  only  operate  as  an  execution  of  the 


^  ffehb  V.  Honnor,  1  Jac.  &  W.  352 ;  Jonei  v. 
Tucker,  2  M  68.  533;  Hostev.  Blackman,  Madd. 
&  Geld.  190. 

*  3  Sim.  275. 

i  5  Sim.  1-16. 

k  5  Sim.  108. 
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power,  and  therefore  mtist  be  an  execution 
of  the  power,  if  duly  executed  within  the 
tenn  of  the  power ;  and  it  was  said  that  this 
observation  was  especially  applicable  to  the 
case  <^  a  feme  eovertt  who  has  no  inherent 
power  to  make  a  will.  It  appears  to  me 
that  these  observations  cannot  affect  this 
case  ;  because,  though  a  married  woman  in 
some  sense  has  no  capacity  to  give,  yet 
under  certain  circumstances,  she  may  give, 
with  the  consent  of  her  husband,  and  even 
against  his  consent ;"  and  he  decided  that 
the  rule  was  not  an  execution  of  the  lady's 
power  over  the  funded  property.  In  this 
case  it  is  to  be  observed,  that  the  lady  had 
property,  subject  to  the  powers  of  every  one 
of  the  descriptive  terms  mentioned  in  it,  but 
she  had  no  property  which  was  not  subject  to 
the  power. 

The  propriety  of  the  decision  in  Lovellv, 
Knighi  was  questioned  by  Sir  Edward  Sug- 
den,^  and  perhaps  the  subsequent  case  of 
Lempriere  v.  Valpy,  is  still  more  open  to  ob- 
jection.    This  was  decided  in  183*i. 

In  the  subsequent  case  of  Curteis  v.  Ken^- 
rick,^  decided  in  1 838,  a  married  woman  had 
power  under  her  marriage  settlement  to  ap- 
point lands  to  certain  uses  by  her  last  will 
and  testament,  "  signed  and  published  in  the 
presence  of,  and  attested  by  three  or  more 
credible  witnesses."  The  reversion  in  the 
same  lands,  subject  to  certain  life  estates, 
was  also  vested  in  her.  She  made  a  will, 
containing  a  devise  of  all  her  property,  real 
and  personal,  but  not  referring  to  the  power. 
The  attestation  stated  the  will  to  be  signed, 
sealed,  and  delivered  by  the  testatrix,  in  the 
presence  of  three  witnesses,  whose  names 
were  subscribed.  And  it  was  held,  by  the 
Court  of  Exchequer,  that  this  was  a  due 
executi<xi  of  the  power,  and  that  delivery  was 
equivalent  to  publication  of  a  will.  This  was 
a  case  which  was  sent  by  the  Vice  Chancellor 
to  the  Court  of  Exchequer;  and  on  its 
coming  on  in  the  former  Court,  an  order 
was  taken,  without  discussion,  declaring 
the  wiU  to  be  a  due  execution  of  the  power 
contained  in  the  settlement.*^  It  is  cdso  to 
be  observed,  as  noticed  by  Mr.  Simons, 
that  since  the  cases  of  Lovell  v.  Knight 
and  Lempriere  v.  Valpy  were  decided,  a  re- 
l>ort  of  the  important  case  of  Churchill  v. 
Dibben  has  been  published,  decided  by  Lord 
Hardwicke.  See  3  Ld.  Kenyon's  Cases, 
p.  85.  There  is  also  a  note  of  it  in  Ser- 
jeant Hill's  MSS.  Lincoln's  Inn  Library, 
given  by  Mr.  Simons,  vol.  9,  p.  447  n,  in 

1  lPow.419,424. 

«  3  Mce.  &  W.  461 ;  9  Sim,  447. 

n  9  Sim,  448. 


which  a  married  woman  having  freehold  es* 
tates,  which  were  settled  on  her  marriage 
to  her  separate  use,  with  a  testamentary 
power  of  appointment  over  them,  made  a 
will,  by  which,  without  referriag  to  the 
power,  she  disposed  of  certain  of  the  estates 
nominatim,  and  then  gave  all  the  rest  of  her 
goods,  chattels,  and  estates,  to  R,  C.  It 
was  held  that  the  residuary  clause  was  a 
good  execution  of  the  power  as  to  all  the 
estates  not  previously  mentioned ;  and  Lord 
Hardwicke,  C,  further  held,  that  if  a  married 
woman,  having  a  testamentary  power  of 
appointment,  makes  a  will,  it  must  be  in- 
tended to  be  an  exercise  of  the  power,  al- 
though it  contains  no  reference  to  it. 

Under  these  circumstances,  and  consider- 
ing the  provisions  of  1  Vict.  c.  26,  s.  27, 
it  is  highly  probable  that  the  decisions  of 
the  Vice  Chancellor  will  be  reconsidered  on 
the  recurrence  of  this  point. 


JOINT  STOCK  BANKING  COM- 
PANIES. 


We  propose  very  shortly  to  consider  the 
whole  law  relating  to  Joint  Stock  Banking, 
as  it  now  stands ;  but  our  attention  has  been 
called  to  one  part  of  the  subject,  by  an  able 
pamphlet,*  which  it  may  be  useful  at  once 
to  bring  before  the  notice  of  our  readers. 

By  the  Joint  Stock  Banking  Act,  7  G.  IV, 
c.  46.  s.  12,  judgments  against  the  public 
officer  of  a  joint  stock  banking  company, 
shall  operate  'as  judgments  against  the  co-  ' 
partnership;  and  by  s.  13,  execution  may 
be  issued  against  any  member  of  the  co- 
partnership ;  and  if  that  execution  shall  not 
be  effectual  for  obtaining  payment,  execu- 
tion may  issue  against  any  person  or  per- 
sons, who  was  or  were  members  of  the 
copartnership  at  the  time  when  the  contract 
was  entered  into.  It  has  been  held  in  all 
the  Superior  Courts  of  Common  Law  that 
the  process  of  scire  facias  is  the  proper 
method  of  connecting  a  member  of  a  joint 
stock  bank  with  the  judgment  against  the 
public  officer  of  the  bank.  Bosanquet  v. 
Hansford,  Q  B.,  H.  T.,  19  L.  0. 461 ;  since 
rep.  3  Per.  &  Dav.  298;  Whitienbury  v. 
Lawt  C.  P.,  E.  T. ;  and  Cross  v.  Law, 
Exch.,  6  Mee.  &  Wels.  217.     An  attempt 


•  Review  of  the  Joint  Stock  Bank  Act,  and 
of  the  law  as  to  Joint  Stock  Companies  gene- 
rally, with  the  practical  sugi^estious  of  a  soli, 
citor  for  their  amendment.  By  Matthew  Dob. 
son  Lowndes.    London  :  Pickering,  1840. 
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was  made  to  shorten  this  mode  of  procedure 
in  the  last  session  of  Parliament,  by  enact- 
ing that  it  should  be  lawful  for  persons 
hereafter  obtaining  a  verdict  against  the 
public  officer  of  the  company,  to  sue  out 
and  issue  a  writ  or  writs  of  execution  against 
such  public  officer,  or  against  any  other  mem- 
ber of  the  company,  without  any  proceeding 
by  suggestion  or  scire  facias, or  other  prelimi- 
nary proceeding.  A  clause  for  this  purpose, 
which  it  was  proposed  to  introduce  into  the 
act.  relating  to  joint  stock  banks  (3  &  4  Vict, 
c.  Ill)  which  passed  last  session,  excited 
considerable  alarm  among  tlie  large  body  of 
persons  connected  with  joint  stock  banks, 
more  especially  in  the  North  of  England. 
Deputations  proceeded  from  Liverpool.Man- 
chester,  and  Ashton-under-Lyne,  on  the 
subject,  and  by  dint  of  "  the  zealous  and 
active  co-operation  of  a  few  members  who 
were  found  remaining  in  town,  viz.  Mr. 
Brotherton,  Mr.  Hindley,  Mr.  Ihornley. 
and  Mr.  Ewart,"  the  case  was  stated  to 
the  Chancellor  of  the  Exchequer  (to  whom 
this  pamphlet  is  addressed  in  the  form  of 
a  letter)  and  "  it  is  owing  to  his  humanity 
and  consideration  that  so  important  an 
innovation  upon  the  law  as  to  joint  stock 
banks  was  not  made  on  the  last  day  qf 
the  session."  But,  although  Mr.  Baring 
disapproved  of  the  amendment  in  ques- 
tion being  made,  at  any  rate  at  that  period 
of  the  session,  yet  lie  stated  his  disap- 
proval of  the  second  trial  imposed  upon  a 
creditor  by  the  i)rocess  of  scire  facias,  in 
which  opinion  it  would  seem  the  Lord 
Chancellor  and  Attorney  General  concur. 
(Pamphlet,  p.  5.)  Under  these  circum- 
stances^  Mr.  Lowndes  has  brought  the 
subject  before  the  public,  and  he  justly 
says,  '*  it  is  incumbent  on  shareholders,  as 
well  as  those  who  are  otherwise  interested 
in  joint  stock  banks,  to  address  themselves 
to  the  consideration  in  what  way  the  re- 
medies may  be  simplified  and  accelerated, 
without  inflicting  unnecessary  hardships 
upon  the  shareholders;"  and  here  Mr. 
Lowndes  makes  a  very  true  remark :  — 

'•  Tlie  practical  results  of  legislative  changes 
in  any  important  branch  of  law,  and  par- 
ticularly in  one  having  such  ramifications  as 
joint  stock  banks,  are  comparatively  unknown 
and  unfelt  by  the  bench  and  the  bar,  notwith- 
standing the  wide  range  of  cases  which  are  con- 
tinually presented  for  their  consideration : 
much  less  can  it  he  expected  that  laymen,  how- 
ever distinguished  the  office  they  may  hold, 
can  be  conversant  with  such  results,  'i'he  con- 
sequences in  all  their  bearings,  can  be  dulyap 
prcciated  only  by  those  who  are  brought  into 
immcdtute  contact  with  parties  aggrieved,  and 
bUtfering  from  the  operation  of  such  changes. 


*^uch  is  the  position  of  the  members  of  the 
body  to  which  I  belong,  and  I  am  convinced 
that  from  their  experience  most  material  infer- 
mtion  may  be  derived.'* 

He  then  proceeds  to  state  his  plan  for 
the  mutual  security  of  the  members  and  the 
creditors  of  the  joint  stock  banks.  He  pro- 
poses, in  the  first  place,  that  each  joint  stock 
bank  should  be  established  by  deed ;  that 
the  deed  should  be  executed  in  duplicate* 
and  one  part  deposited  with  a  public  officer. 

"  Tn  the  second  place  I  would  submit  that 
these  deeds  should  contain  certain  cardinal 
provisions,  such  as  the  name  of  the  company,— 
the  place  or  places  where  its  business  is  to  be 
carried  on, — the  head  office,  if  to  be  carried 
on  at  more  than  one  place, — the  total  number 
of  shares,  and  the  value  of  each  share, — the 
capital,  and  by  what  instalments  and  at  what 
dates  or  upon  what  notice  it  may  be  called  up,— 
that  the  books  should  be  kept  either  by  double 
entry  or  by  some  other  efficient  system  ap- 
proved amongst  bankers,  and  that  the  posting 
of  the  books  should  keep  pace  mth  the  daily 
transactions  of  the  bank, — and  that  the  ac- 
counts should  be  periodically  audited  by  a  per* 
son  or  persons  ha? ing  no  share  in  the  cash 
operations  of  the  bank,  and  the  result  made 
known  to  the  public  as  well  as  to  the  share- 
holders to  such  extent  as  the  directors  of  the 
respectable  banks  now  make  known  their 
transactions  at  the  annual  meetings  of  their 
proprietors." 

"  The  appointment  of  the  directors  should 
rest  with  the  shareholders,"  continues  Mr. 
Lowndes.  "In  the  deeds  of  some  of  the 
banks  the  directors  have  been  empowered 
to  supply  vacancies  at  the  board,  but  this  is 
very  objectionable  in  principle."  We  quite 
agree  with  this,  except  that  for  a  certain 
number  of  years  we  would  allow  the  direc- 
tors to  select  their  associates.  "  There 
should  also  be  a  provision  for  dissolution  of 
the  company,  if  determined  upon  by  a  ma- 
jority of  the  shareholders  at  two  special 
meetings  convened  for  its  consideration." 
So  far,  we  conceive,  there  can  be  no  objec- 
tion to  Mr.  Lowndes*  plan,  but  what  will 
the  joint,  stock  banks  say  to  the  following : } 

"  To  ensure  uniformity  in  the  deeds  as  to 
what  may  be  termed  cardinal  regulations,  they 
should  be  subject  to  the  examination  and  revi- 
sion, whilst  in  draft,  of  a  public  officer,  whom  I 
will  desi^^nate,  for  convenience,  the  Joint  btock 
Companies'  Registrar,  and  who  perhaps  might 
be.  either  a  conveyancing  barrister  or  au  equity 
draughtsman,  ana  whose  office  in  this  respect 
would  be  similar  to  that  of  Mr.  J.  lidd  Pratt, 
the  barrister  appointed  to  revise  the  deeds  of 
friendly  societies.  ITie  deeds  of  friendly  so- 
cieties are  afterwards  enrolled  i^nth  the  clerk 
of  the  peace,  who  examines  the  engrossment 
with  the  draft,  and  therefore  Mr.  Tidd  Pratt's 
duty  terminates  with  the  revision  of  the  drafts ; 
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Imt  T  would  impose  upon  the  Joint  stock  regis* 
trar  the  duties  of  the  clerk  of  the  peace,  as  to 
examiuiug  and  enrolling  these  deeds*    There- ; 
fore,  when  approved  of  by  the  registrar,  the  j 
deeds  should  l>e  engrossed  and  executed  in 
duplicate,  and  the  execution  authenticated  by 
declaration,  and  lioth  parts  should  be  trans- 
mitted to  the  registrar,  and  one  copy  should  be^ 
retained  by  him  and  filed  amongst  the  archives 
of  his  office.    The  otiier  part  should  hare  a 
minute  of  registration  indorsed  upon  it,  and 
should  not  be  produceable  in  evidence,  unless 
«o  registered,,  as  is  now  the  case  with  respect 
to  certain  parts  of  the  proceedings  in  bank- 
ruptcy.     \vith  the  deeds  so  executed*  should 
he  transmitted  a  solemn  declaration  bv  a  di- 
rector of  the  company,  of  the  number  of  shares 
actually  subscribed  for,  the  amount  of  capital 
actually  paid  up  and  in  hand,  the  names  and 
residences  of  tne  directors,  and  the  manager; 
and  upon  the  deed  being  found  to  be  correct 
as  to  the  cardinal  provisions  and  as  to  the  de- 
claration  of  execution  corresi)onding  with  the 
signatures,  the  registrar  should  give  a  ctrtiii 
cate  to  that  effect,  which  should i)e  an  authority 
to  th^  stamp  office  to  grant  to  the  new  com- 
pany a  banker's  licence.     And  in  the  next 
London  Gazette,  after  granting  such  certificate, 
an  advertisement  to  that  effect  should  be  in- 
serted by  the  registrar,  together  with  an  extract 
by  the  registrar,  from  the  copy  of  the  deed  in 
bis  possession,  showing,  in  columns,  the  nomi- 
nal capital  of  the  compaiw,  the  total  number 
of  shares,  and  the  value  of  each  share,  aud  the 
places  where  the  bank  is  to  carry  on  its  busi- 
ness,, and  the  head  office  of  the  company;  and 
from  the  direbtors*  declaration,  the  shares  sub- 
scribed for,  the  capital  in  huud,  and  the  names 
and  residences  of  the  directors  and  manager." 

But  we  pass  on  to  the  remedy  which 
Mr.  Lowndes  proposes  to  give  against  the 
property  of  a  joint  stock  bank  ;— 

"With  respect  to  actions  by  and  against 
ioint' stock  banks,  the  system  of  suing  and  be- 
ing sued  in  the  name  of  a  public  officer,  is  a  very 
roundabout,  and  in  some  instances  a  very  in- 
convenient method  of  obtaining  justice,  as 
will  instantly  occur  to  any  legal  practitioner 
who  has  had  occasion  to  notice  legal  proceed- 
ings in  their  various  stages.  Thus,  m  order 
to  proceed  against  the  bank,  process  must  be 
served  upon  the  public  officer,  and  -if  he  be  ab- 
sent, either  accidentally  or  intentionally,  the 
plaintiff  is  necessarily  delayed.  In  the  case  of 
the  Imperial  Bank,  although  there  were  three 
registered  public  o(ficers,  yet,  at.  one  critical 
time,  in  reference  to  leg{d  proceedings,  all 
three  were  absent  from  home  at  the  same  time, 
and  many  creditors  were  thus  disappointed. 
And,  though  last,  yet-  not  least  in  demonstra- 
tion of  the  necessity  of  some  alteration,  in- 
stances have  occurred  in  which  the  registered 
officer  has  been  purposely,  and  therefore  frau- 
dulently, changed,  m  order  to  baffie  creditors 
in  their  legal  proceedings.    Again,  in  the  last 

{process,  that  of  execution,  it  is,  to  say  the 
east  of  it,  a  solecism  to  sue  out  a  writ  of  ex- 
ecution against  the  public  officer,  under  which 


his  own  goods  may  be  taken,  and  yet  the  same 
writ  should  be  an  authority  to  seize  the  good* 
of  the  banking  company. '   To  put  an  end  to 
such  anomalies,  and  to  simplify  legal  proceed- 
ings, it  appears  to  me  that  it  would  be  far  pre- 
ferable that  actions  should  be  brought  against 
the  company  in  its  rt^gistered  name-;   ana  such 
I  propose  as  a  substitute  for  tlie  present  me- 
thod of  suing  and  being  sued.     Nor  does  there 
appear  to  be  any  good  reason  why  this  direct 
and  obvious  method  should  not  be  resorted  to. 
It  is  true  that  thus  to  permit  the  use  of  a  name 
in  actions  or  suits,  would  be  conferring  upon  a 
banking  company  not  intended  to  be  chai- 
tered  or  incorporated,  one  of  tlie  characteris- 
tics of  a  chartered  body,  which  is  usually  seen 
in  connexion  with  the  privilege  of  having  u 
common  seal,  and  of  holding  lands ;   but  this 
power,  if  2p*anted,  could  not  communicate  any 
other  by  miplication,  and  it  could  confer  no 
immunity  upon  a  company ;  and  it  is  only  as  to 
immunities  that  jealousy  ought  to  exist  on  the 
part  of  the  crown.    Of  course,  as  the  mea- 
sures suggested  in  this  letter  could  be  accom- 
plished only  by  act  of  parliament,  which  neces- 
sarily implies  the  assent  of  the  crown,  the 
royal  prerogative  could  be  in  no  way  intrenched 
upon.     Upon  such  change  taking  place,  the 
delivery  of  process  against  the  bank  to  any 
acting  director,  or  to  the  manager,  or  to  any 
person  acting  as  cashier  at  the  bank  during 
usual  banking  hours,  or  if  the  bank  should  be 
closed,  then  the  leaving  of  a  copy  of  process  at 
the  dwelling  house  of  any  director  or  of  the 
manager,  should  be  good  service.     So  also  in 
case  of  suit  in  equity,  or  in  any  other  court,  by 
or  against  a  bank',  the  proceedings  should  be 
in  like  manner  in  the  registered  name  of  the 
company      On  the  other  hand,  on.  the  part 
of  a  joint  stock  bank  it  should  be  competent 
to  any  director,  or  the  manager,  to  make 
an    affidavit  or  declaration,  or  to  sign  any 
formal  notice  on  behalf  of  the  bank,     'i'h'e 
manager  or  any  cashier   should    have    free 
power  to  receive  and  give  receipts  for  any 
money  in  the  ordinary  course  of  business.  Aud 
out  ot  the  ordinary  course  of  business  the  ma- 
nager or  chairman  of  ihe  board  of  directors 
should  have  all  necessary  powers  with  respect 
to.banknipts  and  bankrupts*  estates,  and  of 
executing  releases  and  any  other  formal  docu- 
ments ivhich  may  be  necessary  in  the  name 
and  on  behalf  of  the  company.     Wliere  pro- 
ceedings have  been  resorted  to  against  a  joint 
stock  bank,  .and  judgment  obtained  against  it, 
the  next  reasonable  step,  as  it  appears  to  me» 
would  be  to  require  the  plaintiff'  to  issue  a  writ 
o{  fieri  facittt  against  the  effects  of  the  com- 
pany, to  be  returnable  by  the  sheriff"  within 
fourteen  days.    And  if  the  sheriff*  siiould  return 
that  he  had  executed  the  writ  at  the  head  office 
of  the  bank,  and  there  were  no  goods,  or  not 
sufficient  to  .satisfy  the  levy>  then,  after  the  pre- 
cautions before  stated  have  been  taken  to  se- 
cure a  correct  register  of  shareholders,  the 
plaintiff  should  have  a  facile  remedy  against 
any  registered  shareholder.     Still  it  shoiud  not 
be  by  execution,  without  notice,  for  there  might 
be  a  question  of  identity,  tod  if  not  of  identity. 
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the  individual  mi^ht  have  been  fraudulently 
returned,  or,  notwithstanding  the  greatest  care, 
th«  registrar  might  have  made  a  mistake :  and 
although  these  are  improbable  cases,  the  party 
proposed  to  be  assailed  should  have  the  oppor- 
tunity of  showing,  if  he  could,  that  he  ought 
not  to  be  visited  hv  such  an  infliction  as  an 
execution.  And  inaependently  of  affording  an 
innocent  party  the  opportunity  of  setting- him- 
self right,  the  mere  issuing  of  such  a  summons 
would  in  most  instances  procure  payment.  I 
would  therefore  propose  that  the  plaintiff  should 
be  empowered  to  take  out  a  summons  against 
any  shareholder  appearing  upon  the  register, 
to  shew  cause  before  a  judge  at  chambers,  why 
a  writ  of  execution  should  not  issue  against 
him  to  satisfy  the  debt  and  costs  remaining  due 
to  the  plaintiff;  and  unless  such  reputed  share- 
holder should  upon  affidavit  deny  his  being  a 
Eartner  in  the  bank,  and  also  deny  having  held 
imself  out  to  be  a  partner,  by  traversing  the 
signature  to  the  deea  of  settlement  or  memo- 
rial deposited  with  the  registrar  as  being  his 
handwriting,  the  judge  should  be  required  to 
sign  an  order  for  the  issuing  of  a  writ  of  exe- 
cution against  him,  which  order  should  be  an- 
nexed by  the  plaintiff  to  his  record,  and  should 
have  the  force  of  a  judgment  In  scire  facias 
against  the  shareholders  named  in  such  order. 
If,  however,  the  reputed  shareholder  should, 
by  his  affidavit,  put  in  issue  the  fact  of  his  being 
a  partner,  and  of  his  having  signed  a  deed  or 
memorial  of  membership  within  the  three  years 
precedmg,  the  judge  should  be  empowered  to 
order  a  writ  of  trisQ  to  issue,  to  be  directed  to 
such  sheriff,  or  judge,  as  writs  of  trial  are  now 
directed  to,  or  to  be  tried  by  ajudge  at  assizes, 
if  he  should  consider  the  ({uestion  in  any  case 
of  too  much  difficulty  to  be  disposed  ot  by  a 
simple  inquiry.  And  the  order  of  the  judge, 
stating  the  question  to  be  determined  by  the 
jury,  snould  be  in  lieu  of  any  record;  ana  the 
finding  of  the  jury  should  be  final  upon  the 
question  of  membership,  unless  the  judge  di- 
recting the  issue,  or  one  of  the  supreme  courts 
after  argument,  should  see  fit  to  oirect  a  new 
trial." 

We  have  indulged  in  this  long  extract, 
because  it  is  evident  that  Mr.  Lowndes 
writes  with  a  thorough  knowledge  of  his 
.  subject,  and,  as  we  think,  with  an  equal 
desire  to  serve  the  joint  stock  banks  and  the 
public.  To  discountenance  and  unneces- 
sarily harass  this  important  class  of  public 
companies,  we  conceive  to  be  both  unjust 
and  unwise,  although  we  fully  admit  that 
they  should  be  put  on  a  sounder  footing ;  and 
to  those  who  are  interested  in  the  subject 
we  can  cordially  recommend  Mr.  Lowndes* 
pamphlet  as  containing  much  information 
on  it,  given  in  a  clear,  direct,  and  forcible 
manner. 


SEARCHING  FOR  JUDGMENTS  AF-^ 
FECTING  REAL  ESTAIE. 


A  coRRBSPONDENT  bas  misapprehended  our 
notice  (in  the  number  fur  31st  Oct.  last,  p. 
498)  of  the  2d  sec.  of  3  &  4  Vict.  cap.  82. 
namely,  that  "  No  judgment  or  decree  is  to 
affect  real  estate  at  law  or  equity  as  to  pur- 
chasers, mortgagees,  or  creditors,  until  a 
memorandum  thereof  is  left  with  the  Senior 
Master  of  the  Common  Pleas,  any  notice  of 
such  judgment  or  decree  notwithstanding.*' 
The  first  part  of  the  paragraph  shews  that 
our  observation  applied  only  to  the  new  pro- 
visions under  1  &  2  Vict.  c.  110,  s.  14; 
but  as  our  correspondent  observes,  "  it  would 
be  a  great  comfort  if  solicitors  could  safely 
confine  their  search  to  the  one  ofi&ce  of  the 
Senior  Master." 

llie  act  in  question,  3  &  4  Vict.  c.  82,  s. 
2,  (amending  the  act  of  1  &  2  Victc.  110) 
declares,  that  no  judgment,  decree  &c.  shall, 
by  virtue  of  the  said  act,  affect  any  lands 
&c.,  unless  and  until  a  memorandum  or 
minute,  as  in  the  act  mentioned,  shall  be  left 
with  the  Senior  Master,  &c.  The  act  1  & 
2  Vict.  c.  110,  enacted,  that  no  judgment 
&c.  shall  "  bg  virtue  of  this  act "  affect 
lands  &c. 

As  it  does  not  appear  that  the  new  acts 
have  in  any  degree  altered  or  restrained  the 
operation  of  judgments  previous  to  the  pass- 
ing of  those  acts,  our  correspondent  properly 
concludes  that  operation  still  exists,  and 
that  it  is  not  safe  to  dispense  with  the  usual 
search  in  the  three  Courts. 

The  new  acts  declare  that  decrees,  rules 
of  Court,  &c.  shall  have  the  effect  of  a  charge 
in  writing  on  the  lands,  and  the  operation 
of  judgments  is  also  extended  as  regards 
bankruptcy ;  and  it  is  only  as  to  these  new 
incumbrances  that  the  registration  in  the 
Senior  Master's  Office  is  necessary  to  give 
them  validity. 

The  search  for  judgments  and  incum- 
brances is  one  of  the  plagues  of  professional 
duty,  full  of  inconvenience  and  peril,  and 
which  it  is  always  dangerous  to  do  by  deputy. 

The  second  section  of  the  last  act  waa 
passed  in  order  to  remove  doubts  whether  a 
purchaser,  mortgagee,  or  creditor  having  no* 
tice  of  any  judgment,  decree,  order,  or  rule 
would  not  in  Equity  be  affected  thereby, 
notwithstanding  the  want  of  registry  with 
the  Senior  Master.  The  enactment  declares 
that  such  judgment  &c.,  unless  registered 
shall  not  affect  lands,  notwithstanding  notice 
to  the  purchaser,  &c« 
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COUNSELS'  CLERKS'  FEES. 

Ws  tnseited  In  our  last  Number,  the'  New  Re- 

(Ration  of  tbe  Court  of  Chancery  relating  to 

the  Fees  or  Gratuities  paid  to  the  Clerks  of 

Counsel.    A  notice  to  the  same  purport  has 

been  put  up  in  the  Public  Office  in  Chancery, 

of  which  the  following  is  a  copy : — 

"  It  appears  to  us  that  the  Fees  mentioned  in 
the  preceding  memorial  may  be  properly  al- 
lowed in  respect  of  Fees  to  the  Clerks  of 
Ciiunsel,  in  the  taxation  of  costs  between 
party  and  party,  and  between  solicitor  and 
client,  in  the  Court  of  Chancery.  5th  Nov« 
1840. 

COTTBNHAlf,  (C.) 

Langdale,  (M.  R.) 
Launcblot  ShadWbll,  (V.  C.) 

On  Brie/i,  Cases,  Ijfc.  £    s.  dL 

Upon  a  fee  of  1  gua.     ^      5guas.       2    6 

6  .^     10  6    0 

10  —      a     20   —        10    0 

20  ^     ^     30   -«        15    0 

30  —      g     50   —    1    0    0 

On  50  15    0 

And  above  50  guineas,  the  taxing  officer 

isto  use  his  discretion. 

On  Consultations, 

S€niQr  Clerks 7    6 

But  if  the  room  is  paid  for  by  the 

party,  the  clerk's  tee  ifl 5    0 

Junior  Clerk ««• ...•    2    6 

On  general  retainer  « • .  10    6 

On  common  retainer ,    2    6 

On  conference , , 5    0** 

St  will  be  observed  that  our  statement  of  the 

amount  of  the  Fees  was  precisely  correct, 

though  the  regulation  had  not  at  Uiat  time 

been  formally  drawn  up. 

The  following  are  the  principal  statements 

coptwned  in  the  memorial  above  referred  to : 

*'  That  questions  freauently  arise-  upon  the 
taxation  of  costs,  as  well  between  solicitor  and 
client,  as  between  t)arty'  and  party,  relating  to 
the  sums  to  be  aHowed  for  gratuities  to  the 
Clerks  of  Counsel,  on  retainers  and  consultar 

'  tions,  and  on  delivering  briefs,  cases,  and  other 
papers. 

xhat  siich  gratuities  have,  for  a  long  series 
of  years,  been  paid  and  allowed  upon  taxation, 
but  have  never  been  regulated  oy  any  fixed 

'  rale  or  scale,'except  as  bereinafter  menlioned, 

'  and  the  same  have  of  late  years  been  greatly 
increased  in  amount,  and  the  Clerks  of  Coun* 
sel  have  very  generally  claimed  for  themselves 
61,  per  cent,  on  the  amount  of  the  fee  paid  to 
Counsel,  which  has  very  j^enerally  been  paid ; 

'  and  where  compliance  bas  been  refused,  it  has 
frequently  occasioned  disputes  and  inconve* 
aieace. 

That  in  Hllaf7  Vacation,  1834^  a  rule  was 
made  by  the  Judges  of  the  Common  Law 
CkmHs,  directing  the  taxing  officers  of  tfae-said  I 


Courts  to  allow  poyments  fo  Counsels'  Clerks 
of  certain  Fees  therein  spect&ed ;  but  such  rule 
was  held  to  relate  to  costs  as  between  party 
and  party  only,  and  not  as  between  attorney 
and  client,  and  the  payments  authorised  by  the 
tbe  said  rule  were  not  deemed  sufficient:  where- 
upon, by  a  regulation  made  in  Trinit?  Term 
last,  [I836J  the  taxing  officers  of  the  Common 
Law  Courts  have,  with  the  approbation  of  the 
Judges,  notified  "  that  in  cases  as  well  between 
attorney  and  client  as  between  party  and  parly, 
the  following  sums  onlv  will  be  allowed  as 
gratuities  to,Counsel's  Clerks :  that  is  to  say/' 

[The  Scale  now  established  in  Chaaeay, 
was  here  set  forth.] 

A  further  memorial  was  presented  on  the  first 
day  of  this  Term,  stating  tbe  inconveniences 
which  had  oceunred  for  want  of  a  settled 
scale  of  allowance,  and  pointing  oat  a  recent 
case  in  wkidi  the  inleiestB  of  tlie  snitor  were 
affected  thereby.  The  above  regulation  was 
accordingly  made. 


THE  COURT  OF  CHANCERY. 


To  the  Editor  of  the  l^al  Observer, 

'*'Pit  yoursell  forward,  man,'  said  Mistms 
Baby,  '  pit  yoursell  forward, — wha  kens 
whare  a  uessmg  may  light  ?^They  eaj  that 
a^  men  share  and  share  equals- aquals  m  the 
creatui'e^s  ulzie ;  and  a  pint  o*t  wad  be  wortb 
siller,  to  light  the  cruize  in  the  lang  dark 
nights  that  they  speak  o'.  Pit  yoursell  for- 
ward* man»  there's  a  graip  to  ye,— -faint 
heart  never  won  fair  lady.' " — Pirate,  chap. 
17,  edit.  1825. 

Sir, 
If,  Hke  mnny  other  good  lawyers,  you  are 
a  reader  of  good  romances,  you  will  doubt- 
less have  read  The  Pirate  f  and  if  eo,  you 
cannot  well  fail  to  remember  the  description 
of  the  whale  ashore, — floated  in  by  the  tide, 
she  waB  left  in  a  loch,  and  waa  there  at- 
tacked by  the  Shetlanders.  They  managed 
to  get  a  rope  nmnd  her  tail,  and  then  as- 
sailed bcr  with  spears,  harpoons,  and  aell 
manner  xA  other  weapons  of  attack.  She 
appeared  disabled  for  a  time,  and  began  to 
spout,  Qot  only  water,  but  water  tinged  witii 
lAuod.  But  when  she  was  thought  seeurdy 
caught,  ehe  got  really  alarmed,  broke  the 
rope  in  a  moment  by  a  vigCHtms  bound,  aad 
with  the  returning  tide  burst  out  to  sea 
without  any  material  hurt,  setting  her  pur- 
suers at  defiance,  and  bearing  all  the  impo- 
tent weapons  of  attack  stuck  fast. in. her 
sides.  Now,  sir,  the  Court  of  Chancery 
may  be  likened  to  this  whale.     You  hat^e 
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got  iHk  rope  round  her  tail  by  the  Act  of 
last  8688100, — the  rope  ia  the  3  &  4  Yictoria. 
c.  94,  and  she  has  met  with  a  formidable 
body  of  har^ooners  in  Mr.  Pemberton,  Mr. 
Field/  Mr.  Spence,  and  others ;  but  take 
care  she  does  not  escape  you  after  all !  She 
seems  now  lying  at  your  mercy^  but  the 
strength  and  power  of  the  monster  is  tre- 
xnendous ;  the  oil,  or — as  Mrs.  Baby  says — 
the  ulsie,  that  is,  the  profit  she  yields,  is  im- 
mense to  those  who  feed  on  hef ;  but  she 
must  be  cut  op  and  made  useful  for  general 
purposes.  Her  blubber  is  now  running  all 
to  waste,  but  may  be  made  to  yield  a  dear, 
steady,  and  usefid  light  to  all,  during  '  the 
lang  dark  nights.*  What  do  you  say  to  a 
few  letters,  written  in  what  b  called  a  *free 
vtay*  on  the  subject  ?  This  is  no  time  for 
man-milliners'  words ;  things  should  be 
called  by  their  right  names ;  and  take  care,  I 
repeat,  tiiat  after  all— what  with  one  thing 
or  the  other— little  enough  may  be  done 
vorth  having. 

YourSj  with  much  regard, 

Pbtsb  PuaoB. 

[We  need  hardly  say  that  we  shall  be 
happy  to  hear  firom  our  correspondent* 

Ed.  L.  O.] 


but  after  the  multitude  of  new  courtt  of  re- 
quest established  last  session,  a  general  mea- 
sure would  seem  to  be  unnecessary.      Ed.] 


SELECTIONS 
FROM  CORRESPONDSNGEp 

WITH  OCCASIOVAIi  KOTBS* 

[Wifi  shall  endeayour  to  effect  an  improvement 
in  this  part  of  our  work,  by  condensing  our 
materials,  and  adding  occasional  notes.  We 
trust  our  correspondents  will  save  us  from  the 
pun  of  curtailing  them  of  their  *'  fair  propor- 
tions," by  being  as  condse  as  possible.  Our 
readers  will  thus  have  more  matter,  though 
less  eloquence.] 

KBW  LOCAL  COUttTB. 

It  having  of  late  been  rumoured,  that  a  bill 
will  be  brought  into  parliament  in  the  next 
session,  for  the  establishment  of  a  general  sys- 
tem of  local  courts^  our  professional  brethren 
are  requested  to  keep  a  sharp  look  out  in  the 
matter,  and  sift  the  principles  of  the  con* 
templated  measure.  Localjudges  will  doubt- 
less oe  appointed,  and  the  framers  of  the  bill 
will  probaoly  make  those  functionaries  perma- 
nent churmen  of  the  different  quarter  sessions, 
and  thereby  secure  greater  respect  than  now 
exists,  both  of  the  practitioner  and  tha  public. 
In  some  of  the  remote  English  counties,  the 
practice  and  dedsioas  are  frequently  absurd. 

W. 

[We  shall  give  the  earliest  attention  to  any 
Ull  00  this  subject  that  may  be  brought  in, 


CONSIDERATION    OT   ANNUITY. — SOLICITOR'S 

COMMISSION. 

^.,  a  solicitor  agrees  vrith  A.  to  grant  an 
annuity  to  his  client  C,  stipulating  that  he 
shall  receive  a  sum  of  300  guineas  as  his  fee. 
The  grantee,  altogether  i^^orant  of  such  an 
agreement,  paid  the  purchase  money  (105(1/.) 
to  A.  the  solicitor,  to  be  handed  over  to  the 
grantor  on  the  execution  of  the  deeds,  at 
which  the  grantee  was  not  present.  The 
deeds  were  executed  and  the  consideration 
money  paid  bv  the  solicitor,  the  300  {jruineas 
being  mstantly  returned  to  the  solicitor  for 
his  trouble.  His  charge  could  not  legally  ex- 
ceed 60/.  or  60/. 

Is  there  any  case  on  this  point,  deciding 
whether  such  an  annuity  was  valid  or  not  ? 

Civis  A. 


1S8UB8  UNDER  DISTRINGAS. 

I  hUely  made  an  application  on  the  part  of 
a  plaintiff,  to  receive  the  40«.  issue  from  a  dis- 
trmgas,  upon  which  an  appearance  had  been 
entered  by  the  plaintiffs  who  proceeded  to  ex- 
ecution, and  the  defendant  took  the  benefit  of 
the  Insolrent  Act  under  that  arrest,  widiont 
anv  assets. 

Mr.  fiaron  Rolfe  seemed  at  first  incHned  to 
make  an  order,  but  took  time  for  consideration, 
and  ultimately  refused  it.  This  may  be  cor- 
rect, but,  as  the  stat.  10  Geo.  3,  c.  50,  s.  3, 
fives  the  Court  a  power  to  direct  the  issues 
from  a  distringas  to  be  paid  to  the  pluntUT 
towards  his  costs,  and  the  surplus  (if  any,)  re* 
turned  to  the  defendant  upon  his  appearing, 
the  fair  inference  is,  that  a  defendant,  no/  hav- 
ing appeared,  the  plaintiff  may  now  claim  the 
money.  Unfortunately,  the  2  W.  4,  c.  39, 
says  nothing  to  dear  up  this  point.  But,  per- 
haps, some  of  our  readers  may  be  able  to  state 
their  experience  thereon. 

DUBIBMS.^ 

quxbn's  bbnch  fbbs« 

Have  the  clerks  at  the  Queen's  Bench  Judg- 
ment Office  a  right,  besides  2«.  6</.  for  a  ge- 
neral search,  to  charge  an  additional  6dLfor 
every  reference  (or  extract,  as  they  call  it)  to 
the  number  of  the  roll,  &c.,  that  the  par^ 
searchii^  takes  down  in  pencil  ?  This  addi- 
tional charge  is  not  made  at  the  Common 
Pleas  or  Exchequer  Office. 

R.  W .  S« 

[The  table  of  new  fees  of  the  Common  Lmt 

Courts,  made  m  Michaehnas  ?acatk>n,  1837, 

applies  to  all  those  Courts.     Either  therefore* 

the  Queen's  Bench  charges  too  much,  or  the 

other  Courts  too  little.     There  should  be  an 

uniformity  of  practice*  E9.] 


JE^Vy  S^ekegwr.^Noies  of  the  Term.-^AltomeifM  to  be  admitted. 
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OBJECTION  TO  THE  ABOLITION 

OF  THB 

EQUITY  EXCHEQUER. 

C0UKT8  or  BQUITT* 

Mr.  Editor, 

lo  a  recent  number  of  your  journal,  I 
czpretsed  an  opinion  that  the  alioliiion  of  the 
Court  of  Exchequer  in  Equity,  iind  the  reduc- 
tion'of  all  the  Equity  Courts  suliordiiiate  to  the 
Lord  Chancellor,  would  work  a  ^reat  incoveni- 
euce.  I  am  happy  to  My,  I  am  fortified  in  this 
▼iew  by  the  opinion  of  a  most  eminent  author 
in  the  United  States,  whose  profound  know- 
ledge and  ezuerience  on  this  suhiect  is  well 
known  and  duly  appreciated.*  He  considers 
the  aliolition  of  the  Equity  side  of  the  Exche- 
quer in  England,  as  a  great  inconfenience. 
TheLawana  Equity  iudffcs  may,  he  considers, 
be  separated;  an  Equity  Chief  judgeappointed  ; 
that  there  may  he  rival  Courts  of  Equity  (as 
there  are  rival  Courts  of  Law).  Indeed  he  con- 
siders it  may  be  well  to  have  several  Equity 
Courts,  eo-ordinate  in  jurisdiction,  equal  and 
rivals ;  with  the  appeal  from  the  decision  of  any 
one  Court  to  all  the  other  Courts,  or  a  majority 
of  the  Judges,  including  the  two  Chief  Judges. 

I  shall  not  destroy  the  effect  of  this  valuable 
and  impartial  opinion  against  the  abolition  of 
the  Equity  Court  of  Exchequer  by  any  further 
observations  of  my  own,  than  that  our  admira- 
ble svstem  of  £i|uiry  would  be  thus  preserved 
by  a  beallhful  course  of  decisions. 

I  am.  Sir, 
Your  obedient  servant, 

S.  P. 

*  Mr  Justice  Storey,  we  believe,  is  the 
nnthority  referred  to.    Ed. 
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LAW  PBOICOTXONS. 

It  has  been  very  confidently  stated  in  West- 
minster Hall,  this  week,  that  Lord  Flunkett 
has  resigned  the  Irish  Great  Seal,  and  that  it 
has  been  entrusted  to  Sir  John  Campbell,  the 
Attorney  General  of  Ei^land.  In  this  case, 
and  we  believe  it  to  be  tme,  Mr.  Serjeant 
Wilde  would  succeed  to  the  Attorney  Ge- 
neralship, and   the  Solicitor  Generalship 


would  be  vacant;  but  there  is  anpther 
vacancy  which  we  are  surprised  has  not  yet 
been  actually  declared,  although  long  ex- 
pected—we mean  that  of  a  Judgeship  in 
the  Queen's  Bench,  Mr.  Justice  Littleidale 
having  for  some  time  expressed  his  wish  to 
retire.  We  presume  Mr.  Serjeant  Wilde 
would  not  now  accept  this  situation,  so  that 
there  will  be  only  the  Solicitor  Generalship 
at  the  disposal  of  the  Government.  Ru- 
mour has  mentioned  several  gentlemen  as 
likely  to  succeed — Mr.  Seijeant  Talfourd, 
Mr.  Erie,  Mr.  Dundas,  and  Mr.  Charles 
Austin ;  but  we  have  no  reason  for  assigning 
to  any  of  these  gentlemen  the  preference. 
We  may  probably  advert  to  their  several 
pretensions  in  our  next  Number. 

M Asraas  in  chancsrt. 
It  appears  that  the  business  before  die  Mas- 
ters in  Chancery  is  impeded  for  want  of  a 
successor  to  Lord  Henley.  It  was  under- 
stood that  the  late  act,  3  &  4  Vict.  c.  34, 
(see  20  L.  O.  326)  had  this  case  in  view. 
It  is  confidently  expected  that  the  Lord 
Chancellor  will  exercise  hb  power  if  Lord 
Henley  be  still  unable  to  discbarge  the 
duties  of  his  office.  There  are  causes  of 
delay  enough,  without  letting  this  remain 
in  addition.  ■ 

X.BGAL  oanvAmr. 

Oa  the  26th  of  Octolier  1840,  at  Ketton 
House,  Durham,  at  the  advanced  a^^e  of 
eii^hty-five,  John  Trotter,  Esq.,  Barrister  at 
Law.  He  practised  for  many  years,  aod  was 
reputed  to  be  »  very  pains-taking,  accurate  and 
excellent  couveyancer.  He  was  a  man  of 
imassuminif  and  amiable  manners,  and  of 
much  general  information.  Durin((  the  latter 
part  of  his  life  he  devoted  his  attention  to 
gardening  and  agricultural  pursuits. 

On  Monday  the  2d  November,  Samuel 
White  Sweet,  Esq.,  an  eminent  solicitor,  ai^ed 
66.  We  are  collecting  materials  for  a  memoir 
of  this  fi^entleman,  to  whom  this  work  is  fi^reatly 
indebted.  He  rendered  much  service  to  his 
profession,  and  was  one  of  the  ablest  men  of 
business  practising  in  the  city  of  London. 


ATTORNEYS  TO  BE  ADMITTED 
i»  Mlekaekuu  Term,  punuant  to  Ju^^e  order. 

ClerVe  Nome  a»d  Retidenee.  To  wham  articled,  oiMtgned,  S^. 

Banner,  Edward,  11,  Sidmouth  Street ;  snd       Matthew  Dobson  Lowndes,  LiverpooL 
LiverpooL 

To  be  admitted  om  the  kit  dojf  ^Michoeimoi  Term,  pursmmt  to  Ju4ge'*$  order. 


Claik,ThonM8,CamberweIlRoad;  Stokesley;    Johnathan    Ward,    Stokesley;    assigned    to 
and  Crimscot  Street.  Bowyer  Mewbum,  Great  Winchester  Street. 

Wright,  John  Thomas,  Goldsmiths'  Hall ;  Fly-    Henry  Prideaux,  Plymouth. 


moudi ;  Arundel  Street  i  Newman's  Row ; 
and  Elisabeth  Street. 

To  be  admitted  in  Michaelmat  Term  wiihoutfreeh  notice,  punuant  to  a  Judge's  order. 

Taylor,  Horatio  Trafalgar. 


2«  '  Attorney 9  ta  be  admitted,  Hilary  Term,  1841. 

ATTORNEYS  TO  BE  ADMITTED, 
Hilary  Term,  1841. 

[  Continued  from  page  8.] 

queen's  bench. 

Clerk* »  Nitme  and  Rendence,  To  whom  articled  and  asitgned. 

Dudley,  Edwin,  22,  Everett  St. ;  and  Jewin  William  Morgan  Crompton,  Stourbridge. 

Crescent. 

Davidson,  James,  2,  Montac^ue  Street,  Russell  John  Hopton  Forbes,  Ely  Place;  assigned  to 

Stjuare ;  and  Ely  Place.  Holborn.  Daniel  Boys,  Ely  Place. 

Dakins,  Frederick  Octavius,  54,  Aldersgate  John  Church,  Colchester :  assigned  to  James 

Street ;  and  Church  Row.  Wright,  Trinity  Square. 

Dayman,  Gordon,  39,  Ely  Place.  Thomas  Magnus  Cattlin,  39,  Ely  Place. 

Dulton,  Samuel,  Dudley.  Thomas  Goode,  Dudley ;  assigned  to  Jolin 

™i.        r.^                 •                           ^  Bolton,  Dudley. 

ElUson,  Thomas,  2,  Henrietta  Street,  Covent  Edward  King,  Bath  j  assigned  to  Charles  Few, 

Garden.-  Henrietta  Street. 

Eberhadt.  Henry,  Stourbridge.  Charles  Roberts,  Stourbridge. 

Ellaby,  William  Francis,  15,  Frederick  Street,  Thomas  Wigles worth,  Gray's  Inn  Square;  as- 

Gray's  Inn  Road :  and  Mornington  Cres-  signed  to  Charles  Chatfield,  Comhill. 

cent. 

English,  Vincent  Jolin,  Bath.  John  English,  Bath. 

Ford,  John  Kermack,  Francis  Street,  Tor-  George  Augustus  Callaway,  Portsmouth. 

rington  Square ;  and  Southsea. 

Foster,  Charles  Edward,  Wells.  Thomas  Ward  Blagg,  St.  Alban's. 

Fulford,  George,  6,  Pump  Court,  Temple ;  John  Carew,  Exeter. 

and  Exeter. 

Gregory,  lliomas,  Reading ;  and  5,  Upper  Jonas  Gregory,  Clement's  Inn. 

Montague  Street. 

Griffiths,  Jliomas,  Bishop's  Castle.  John  Griffiths,  Bishop's  Castle. 

Gwillim,  James  Sheward,    16,  Southampton  James  Wallace  Richard  Hall,  Ross }   assigned 

Street;  and  Ross.  to  William  Wyke  (^mith,  Southampton  at. 

Gutch,  John.  James,  6,  Wells  Street,  Gray's  Joseph  Raddiffe  Wilson,  Stockton-on-Tees. 

Inn  Road. 

Geddes,  Thomas,  14,  Sidmouth  Street ;  and  Joseph  Wagstaff,  Warrington. 

Warrington. 

Glubb,  Peter  Southmead,  Liskeard.  Peter  Glubb,  Liskeard. 

Greaves,  Edward  Ley,  Belper.  James  Oldham  Sweltenham,  Belper. 

Gisby,  George,  13,  Warwick  Court.  Joseph  Blunt,  the  elder,  Liverpool  Street;  as- 
signed to  Joseph  Blunt,  the  younger,  Loth- 
bury. 

Gunner,  Stephen  Henry,  33,  Norfolk  Street;  James  Templer,  Bridport. 

and  Bridport. 

Gibbs,  James,  the  younger,  47,  Albany  Street,  William  Ady  Haie,  Bristol. 

Regent's  Park ;  and  Bristol. 

Gregory,  George  Burrow,  M.  A.,  41,  Bedford  John  Swart>reck  Gregory,  Bedford  Row. 

Square. 

Gates,  Henry  Pearson,  12,  Ampton  Street;  Thomas  Holt,  Gloucester. 

and  Gloucester. 

Gray,  Christopher,  Wilstrop ;  and  Leeds.  Edwin  Eddison.  Leeds, 

(iuriner,  Charles  James,  Bishop's  Waltham ;  William  Gunner,  Bishop's  Waltham. 

Great  Russell  Street;    aud    Southampton 

Row. 

Hertslett,  Charles  John  Belcher,  31,  Norfolk  Charles  Hertslett,  Norfolk  Street. 

Street.  .       j         t  i 

Hooper,  Henry  Wilcocks,  6,  Crescent,  Mount  Charles  Brutton,  Exeter;  assigned  to  John 

Radford;  Jermyn  Street ;  and  ^Southampton  ,     Clipperton,  Bedford  Row. 

Street.  *«  ,       •    »* 

Haworth,  Edmund,  the  younger,   Bolton-le-  Adam  Lomax  Haworth,Bolton-le-MoOTS;.  as- 

Moors.  signed  to  James  Knowles,  Bolton-le-Moors. 

,Hand,  ITiomas,  2,  Great  James  Street;  and  John  Wwkey  Stables,  Lincoln's  Inn  Fields ; 

Richmond.  assigned  to  George  Herbert  Lewm,  Lm- 

coln's  Inn  Fields;    assigned  to  Natliani^l 
Charles  Milne,  Harcourt  Buildings. 

Harrison,  John  Pryce,  Welshpool.  Thomas  Allen,  Welshijool. 

Humphreys,  Wm.  Joseph,  Bryngrouw,  Flint.  Richard  Humphreys,  tSt.  Asaph. 

[To  be  cmafrnttd,"] 
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Superior  courts. 


^SiaJM  Court. 

PLBA. — DISCOVERT. — LIMITATION.— CON- 
STRUCTION OF  3  &  4  W.  4»  c.  27- 

1/  a  defendant  plead  the  stat.  3  fy  4  fF,  4, 
c.  27,  in  answer  to  a  bill  of  discovery,  the 
facts  alleged  btf  him  in  answer  to  the  plains 
tiffU  case  must  be  in  strict  accordance 
with  the  statute,  otherwise  the  plea  cannot 
be  sustained. 

The  pluDtiff  claimed  as  the  heir  at  law  of 
Sir  Andrew  Chadmck,  certain  premises  in  the 
I>arish  of  St.  James's,  Westminster,  in  the  pos- 
session of  the  defendants,  and  from  the  state- 
ments in  the  bill  it  appeared  that  the  property 
in  question  was  conveyed  to  Sir  Andrew  Chad- 
wick  in  fee,  in  the  year  17^7  ;  that  Sir  Andrew 
dying  intestate  in  March  1768,  Joseph  Chad- 
wick,  the  grandfather  of  the  plaintin,  became 
entitled  as  hie  heir  at  law,  and  that  in  1801,  on 
the  death  of  his  father,  the  premises  descended 
to  the  plaintiff,  as  his  heir  at  law;  that  in 
1/66,  a  lease  was  granted  by  Sir  Andrew 
Chadwick  of  certain  portions  of  the  premises 
for  6()  years,  and  that  at  or  about  the  sune 
time  other  leases  were  granted  for  terms  com- 
mensurate with  the  period  specified  in  that 
lease  ;  that  the  plaintiffs  were  about  to  com- 
mence ejectments  for  recovering  possession  of 
the  property,  but  that  all  the  deeds  being  in 
the  possession  of  the  defendants,  he  was  unable 
to  make  out  his  title  without  their  production, 
and  the  bill  therefore  prayed  a  discoveiy  of  all 
deeds  and  papers  in  tneif  possession  relating 
to  the  matters  in  question.  To  this  bill  the 
defendants  had  pleaded  that  in  18 15  they  took 
possession  of  die  premises  in  their  possession 
as  purchasers  of  the  fee ;  that  no  claim  had 
ever  been  made  by  the  plaintiff  until  the  filing 
of  the  bill,  nor  had  any  rent  ever  been  paid  to 
him ;  that  there  had  been  an  uninterrupted 
possession  by  them  for  more  than  twenty  years, 
and  that  the  plaintiff  was  therefore  precluded 
by  the  stat.  3  &  4  W,  4,  0.27,  from  setting  up 
any  claim.  Ilie  bill  was  filed  the  Ist  of  May^ 
1840. 

Girdiestone  and  Teed  for  the  defendants,  in 
support  of  the  plea,  contended  that  the  plaintiff 
could  not  in  any  way  claim  exemption  from 
the  operation  of  the  statute  3  &  4  W.  4,  c.  27. 
He  had  not  been  in  possession  or  receipt  of  the 
rents  of  any  part  of  the  premises,  within  the 
time  specified  in  the  act,  nor  could  he  account 
for  his  title  not  being  acknowledged  by  any  of 
the  disabilities  recognised  by  the  act,  as  grounds 
of  excuse  for  not  having  before  enforced  his 
alleged  right ;  and  if  he  had  no  right  of  action, 
neither  could  he  be  entitled  to  the  discovery 
sou^t.  The  question  was,  what  effect  an  un- 
interrupted  possession  of  twenty  years  was  to 
have  with  reference  to  the  statute.  The  case 
as  put  by  the  defendants  was  within  the  3d 
section  of  the  act ;  but  if  it  were  stated  that 
the  lease  alleged  to  have  been  granted  by  Sir 
Andrew  Chadwick  did  not  expire  till  1825» 


then  the  defendants  relied  on  the  9th  section. 
In  Cholmondley  v.  Clinton,  Turn.  &  Russ.  107, 
an  adverse  possession  of  twenty  years  was 
allowed  as  a  sufficient  ground  for  resisting  dis- 
covery. The  bill  also  does  not  charge  that 
any  rent  has  been  paid  to  the  plaintiff,  but 
merely  puts  it  hypothetically,  that  if  any  rent 
has  been  paid  since  the  death  of  Sir  Andrew, 
it  was  paid  either  to  the  plaintiff,  his  father^  or 
grandfather,  and  it  then  sets  up  a  lease  alleged 
to  have  been  granted  by  the  original  oivner ; 
but  if  the  plaintiff  cannot  recover  on  the 
strength  of  tne  title  under  which  he  claims,  he 
is  not  entitled  to  the  assistance  of  the  Court  in 
respect  of  an  outstanding  term.  Crouch  v. 
Hickin,  1  Keen,  390. 

Pemberton  and  Bird  for  the  pltuntiff.— The 
bill  alleges  a  title  in  the  plaintiff  through  Sir  An- 
drew Chadwick  under  the  deeds  of  1717  and 
1 720.  It  states  that  the  plaintiff  is  unable  to  pro- 
ceed with  his  ejectment  without  the  discovery  of 
those  deeds,  and  of  the  several  leases  granted 
by  Sir  Andrew,  and  the  counterparts  of  those 
leases,  all  of  which  are  in  the  possession  of  the 
defendants .  The  plea  sets  out  the  clause  of  the 
statute  upon  which  the  defendants  relv,  and 
then  states  the  circumstances  by  widen  they 
contend  the  plaintiff  is  barred  from  setting  up 
his  claim.  In  the  first  place,  the  statute  has 
nothing  to  do  with  the  case,  for  the  only  sec- 
tion applicable  to  Comts  of  Equity  is  the  24th, 
and  that  does  not  govern  this  case.  The  sta- 
tute excludes  the  action  but  not  the  discovery, 
and  that  being  its  effect  the  statute  cannot  be 
pleaded.  Before  the  statute  no  ejectitaent 
could  be  brought  after  the  expiration  of  a  cer- 
tun  period,  but  so  long  as  a  term  remained 
outstanding  the  right  continued.  It  is  not  suf- 
ficient to  say  that  the  owner  of  the  fee  simple 
has  not  received  rent,  for  the  rents  frequently 
reserved  on  long  terms  of  vears  were  mere  no- 
minal rents,  not  worth  collecting,  (40^.  being  a 
common  rent  reserved  in  leases  tor  ninety- nine 
years)  but  to  constitute  an  adverse  possession 
it  must  be  ubewn  that  the  rent  reserved  has 
been  paid  to  some  person  wrongfully  claiming. 
Besides,  the  plea  if  good  in  substance,  is  wrong 
in  form.  It  is  multifarious,  inasmuch  as  it 
pleaded  several  defences ;  and  it  is  insufficient 
because  it  is  not  supported  by  an  answer  stating 
the  facts  which,  if  capable  of  being  brought 
forward,  would  meet  the  material  allegations 
in  the  plaintiff's  bill. 

Girdiestone,  in  reply.— The  defendants  have 
pleaded  the  statute  and  adverse  possession,  and 
they  state  various  circumstances  to  prove  ad- 
verse possession.  A  plea  alleging  several  facts 
is  not  double,  provided  they  all  come  to  one 
point,  and  as  the  statute  has  declared  that  ad- 
verse possession  for  twenty  years  after  the  right 
shall  have  accrued  debars  a  claimant  from  re- 
covering either  at  law  or  in  equity,  the  defen- 
dants Imve  a  ri^ht  to  j^ad  the  statute  and  fd- 
lege  as  many  circumstances  as  they  please  to 
prove  their  case  to  be  within  its  nrovisions. 
Hardman  v  Ellames,  2  Myl.  &  K.  7^. 

The  Master  of  the  Holls.  —  The  plaintiff 
claims,  as  heir  at  law  of  Sir  Andrew  Chadwick. 
under  deeds  executed  in  1717  and  1720,  and 
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he  fitates  that  he  Is  al)OUt  to  commence  an 
action  of  e|ectment,  and  files  his  bill  for  disco* 
very  in  aid  of  that  action.  The  defendants  d- 
lege  that  they  have  been  in  possession  as  pur- 
chasers, of  the  fee  lunce  the  year  1815,  and  the 
plea  has  been  ar^^ucd  as  if  no  right  of  action 
was  shewn  by  the  bill,  ^^'hether  there  was  or 
not  depends  upon  whether  the  leases  alleged  to 
have  been  granted  by  8ir  Andrew  Chadwick 
had  any  existence ;  if  not,  then  the  plahitiff 
might  have  proceeded  to  enforce  his  claim  at 
any  time  since  1801  ;  but  if  the  statement  in 
the  bill  respecting  those  leases  be  correct,  then 
his  title  did  not  accrue  till  1825.  The  bill  is 
not  distinct  in  its  allegations,  but  taking  the 
bill  and  plea  together,  it  must  be  assumed  that 
there  were  such  leases,  llie  statute  says  that 
the  right  shall  be  deemed  to  have  accrued,  not 
from  the  time  when  the  lessor  or  those  claim- 
ing under  lum  shall  have  discontinued  receiving 
rent  under  a  lease,  but  from  the  time  when  the 
parties  have  received  rent  under  an  adverse 
title.  There  must  in  fact  be  a  wrongful  re- 
ceipt of  rent,  which  the  plea  here  does  not 
state,  and  not  stating  that  which  the  statute 
requires,  it  is  not  necessary  to  go  into  the  other 
questions. 

Oirdlestone  applied  for  leave  to  amend  the 
plea,  but  his  Lordship  said  the  defendants 
could  only  be  allowed  to  plead  de  novo,  paying 
the  costs  of  withdrawing  their  present  plea, 
and  the  plaintiff  being  at  liberty  if  he  thought 
proper  to  amend  his  bill.  An  order  was  ac- 
coraingly  made  in  those  terms. 

Chaawick  v.  Broadieood,  November  9th,  1840. 


PAMISS. — 8FBCIF10  PBRrORMANCK* 

//  u  not  iufftdent  to  make  n  survimng  ejrecu" 
tar^  who  hat  not  proved,  the  defendant  to  a 
lilt  for  specific  performance  of  a  ctmtract 
entered  into  by  the  testator,  although  it  may 
be  alleged  that  he  has  interfered  in  his  charaC' 
ter  of  executor  with  reference  to  the  matters 
of  such  contract,  but  an  actual  legal  reprC" 
sentative  of  the  testator  must  be  brttught 
before  the  Court;  and  even  with  suc^  a 
representative  specific  performance  will  not 
be  decreed  after  a  great  lapse  of  time  with* 
out  any  proceedings  taken  to  enforce  the 
contract. 

On  the  17th  of  July  1818,  an  agreement  was 
entered  into  by  the  plaintiff  with  his  father-in- 
Uw,  John  Smith,  for  the  purchase  of  certain 
cottages  situate  at  Knaves  Beach,  High  W'y- 
comte ;  20/.  was  paid  on  the  signiog  of  the 
agreement  as  a  deposit  on  account  of  the  pur- 
chase money ;  and  it  was  part  of  the  terms  of 
the  agreement  that  the  plamtiff  should  not  take 
possession  of  the  cottages,  or  exercise  any 
right  over  them,  until  the  death  of  the  vendor 
and  his  vnfe,  Sarah  Smith.  In  the  agreement 
the  cottages  were  described  as  freehold,  but 
it  was  alterwards  discovered  that  they  were 
leasehold,  for  the  residue  of  a  term  of  one 
thousand  years.  The  vendor  died  in  November 
1823,  havm^  made  a  will,  whereby  he  gave  the 
cottages,  without  takmg  any  notice  of  the 


agreement,  to  his  wife  alYsolutely,  and  ap- 
pointed the  defendant  Green  and  John  Pons- 
ford  his  executors.  Ponsford  alone  proved  the 
wiU,  power  being  reserved  to  the  defendant 
Green.  On  the  16th  of  July  1824,  8arah 
Smith,  the  testator*8  widow,  died,  having  also 
made  a  will,  by  which  she  gave  the  cottages  to 
her  children,  the  pliuntiff's  brothers  and  sisters, 
excluding  the  plaintiff,  who.  ^he  stated,  had 
incurred  her  displeasure.  In  February  1826, 
Ponsford  died  intestate,  leaving  Hannah  Pons- 
ford, his  widow,  him  surviving;  and,  on  the 
1 8th  of  August  1834,  the  plaintiff  filed  his  bill 
again  at  Green,  as  the  surviving  executor  of  the 
vendor,  and  abo  against  Hannah  Ponsford, 
who,  it  was  alleged,  had  obtained  possession  of 
certain  documents  and  muniments  of  title  re* 
lating  to  the  premises  included  in  the  contract. 
'Ilie  bill,  after  stating  the  above  facts,  contuned 
various  charges  to  sncw  the  interference  of  the 
defendant  Green  in  relation  to  his  testator's 
estate,  and  his  acting  as  executor.  In  Decem- 
ber H^i6  the  cause  came  on  for  hearing,  when 
an  objection  being  taken  for  want  of  parties,  it 
was  ordered  to  stand  over  for  the  purpose  of 
adding  a  legal  representative  of  the  vendor. 
The  plaintiff  accordingly  cited  Green  in  the 
Ecclesiastical  Court,  when  he  renounced  pro- 
bate, and  the  next  of  kin  of  the  vendor  having 
also  refused  to  take  upon  themselves  adminis- 
tration, a  limited  administration  vkmb  granted 
to  the  defendant  Spencer,  and  thereupon  the 
plaintiff  filed  hu  supplemental  bill  agamst  the 
latter  defendant.  Leave  having  been  obtained 
to  restore  the  original  cause  to  the  paper  of 
causes,  and  to  advance  the  supplemental  siut, 
both  causes  now  came  on  for  hearing.  From 
the  evidence  it  appeared  that  after  the  death 
of  the  vendor's  widow,  one  of  the  tenants  paid 
his  rent  to  the  defendant  Green,  who  also  gave 
directums  for  certain  repairs ;  that  one  of  her 
children  was  also  put  into  possession  of  one  of 
the  cottages  by  Green,  but  paid  no  rent,  and 
she  having  become  chargeable  to  th«  parish, 
the  guardians  sold  her  alleged  share  m  the 
property,  and  applied  the  purchase  money  to 
her  support.  It  was  also  proved  that  certain 
repairs  were  done  to  the  cottages  at  the  ex* 

Sence  of  the  plaintiff  in  the  year  1819,  but  it 
id  not  appear  that  any  claim  was  made  by  him 
for  a  completion  of  the  contract  until  a  few 
months  before  the  filing  of  the  original  bUl. 

Pemberton,  for  the  defendants,  again  ob- 
jected to  the  hearing,  for  want  of  parties,  suf- 
ficient appearing  upon  the  face  of  the  pleadings 
to^  shew  that  the  devisees  under  Mrs.  Smith's 
will  must  necessarily  be  brought  before  the 
Court.  He  urged  also  the  misdescription  of 
the  nature  of  the  {Mxiperty,  and  the  great  lapse 
of  time  without  any  recognition  of  the  plam- 
tiff '«  claim,  as  sufficient  grounds  for  dismissing 
the  bills. 

Kindersley  and  5.  Aftller,  for  the  pluntiffs, 
contended  that  the  fact  of  the  prop^ty  being 
described  as  freehold  instead  of  leasehold  was 
sufficiently  accounted  for  by  the  circumstance 
of  their  being  held  for  so  long  a  term,  and  as 
the  deeds  produced  and  the  admisskms  m  the 
answers  clearly  proved  the  title  to  be  leasehold. 
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tlic  objection  on  this  ground  coul  I  not  b€  gup- 
ported.  That  with  reerard  to  the  allei^ed  de- 
fect for  want  of  parties,  the  objection  was 
equally  untenable,  for  the  execution  of  the  con- 
tract having  been  proved,  the  only  party  who 
was  necessary  to  carry  it  into  effect  was  the 
persona]  representative  of  the  vendor,  and  that 
the  delay  in  enforcing  the  contract  had  l>een 
mainly  attributable  to  the  defendant  Oreen, 
who  had  refused  either  to  renounce  or  to  take 
probate  until  a  compulsory  citation  from  the 
ficclesiastical  Court  had  induced  him  to  re- 
nounee.  It  coiild  not  l)e  pretended  that  the 
plaintiff  had  ever  abandoned  his  contract,  and 
in  the  absence  of  all  proof  of  abandonment, 
there  was  no  just  reason  for  depriving  him  of 
his  right  to  a  specific  performance.  In  support 
of  the  hist  position  they  cited  Uepnoldi  v.  AW- 
ioti.  6  Mad  18. 

The  Mwtertfthe  Roilt  said  that  it  was  clear 
there  had  been  such  a  dealing  with  the  pro- 
perty as  gave  the  devisees  under  Mrs.  Smith's 
will  a  right  to  be  heard,  and  his  only  doubt 
was  whether  he  should  allow  the  cause  again 
to  stand  over  for  the  purpose  of  making  them 
Diirtles;  but  he  thought  that  after  so  great  a 
lapse  of  time  the  plaintiff  was  debarred  from 
claiming  a  specific  performance,  and  he  mu^t 
therefore  dismiss  the  bills,  lint/ner  v.  GretH, 
Same  v.  Spencer,  Trin.  Vac.  13  lO. 


€iuttn*i  3B^nr(. 
[Before  the  Four  Judges.] 

FRACTICE.—  RIGHT  TO  DBGJM. 

fFhere  in  replevin  the  ifefendtmi  pleads  thnt 
the  f^uHi  nnd  chntteU  in  the  decliirnrion 
fufnti  nrd  are  the  property  of  one  A.  B., 
Mfift  are  not  the  property  of  the  plaintiff ; 
9Hch  plea  teiil  not  give  him  the  rtght  to 
begin. 

Mr.  Temple  moved  for  a  rule  to  set  aside 
the  verdict  which  had  been  given  for  the  plain- 
tiff, and  to  grant  a  new  trial  on  the  ground 
that  there  had  been  a  mis-tri«l  on  account  of 
the  learned  judge  ha\ iug  wrongly  decided  as 
to  who  should  iKfgin.  'I'his  was  an  action  of 
reple/in,  %vhich  came  on  for  trial  before  Mr. 
Justice  Coltmtin  at  Newcastle.  Tl  e  plea  was, 
that  "  the  said  goods  and  chattelf  in  the  said 
declaration  mentioned,  were  bt  the  time 
when,  &c.  the  property  of  J.  Ay  ton,  and  not 
of  the  plidntiff,  in  manner  and  form  as  the 
plaintiff  hath  above  in  his.  said  declaration 
alleged,  and  this  the  defendant  is  ready  to 
verify."  The  replication  was,  ".  that  the  said 
goods  and  chattels  were  the  property  of  the 
sa>d  plaintiff  in  manner  ami  form,  ac,  and 
this  he  prayed  might  be  enquired  ol  by  the 
countr)'."  On  these  pleadings,  a  question 
arose  as  to  who  was  to  begin,  when  it  was 
contended  for  the  defendant,  that  by  the  plea 
he  undertook  to  pro\e  affirmatively  that  the 
property  in  the  goods  and  chattels  was  in 
Ay  ton,  and  therefore  that  'he  was  entitled  to 
begin,  llie  learned  Judge  however  h^d  that 
the  plaintiff  should  bcgiu. 


Per  Curium.  And  we  think  that  he  did  rightly. 
How  would  the  defendant  have  been  bound  to 
shew  that  the  goods  and  chattels  were  the 
propert)  of  Ayton  ?  It  is  clear  that  to  main- 
uin  bis  right  of  action,  it  was  absolutely  ne- 
cessary for  him  to  she^vthat  they  were  his'pro- 
perty. 

Rule  refnsspd.— A7cA«/i^  v.  Dean,  M.  T* 
1840.    Q.a.  F.J. 


PLBAnlNO. — DI6TRB88. 

h  wrder  toehewthat  a  diatrets  is  illegal  be* 
cause  made  upon  a  horse  which  tnts  in  the 
actnat  care  and  use  of  the  plaintiff' at  the 
time  of  the  distress^  it  is  not  necessary  tn 
state  that  the  pla^ntiffwas  actually  riding  it 
at  the  moment  of  the  aistress. 

This  was  a  demurrer  to  a  replication.  The 
plaintiff  dirclared  in  trespass,  for  unlawfully 
taking  certain  horses  and  sets  of  harness  of 
the  plaintiff.  The  defendant  pleaded  that  the 
horses  and  vets  of  harness  were  in  the  dote  of 
the  defendant,  doing  damage  to  the  land  of 
the  defendant,  wherefore  the  defendnnt  seized 
them,  doing  damage  as  aforesaid,  as  helawAilly 
might,  &c.  l*he  replication  was,  that  the 
said  horses  and  sets  cf  harness  were  at  the 
time  when,  &c.  the  property  of  the  plaintiff, 
were  then  in  the  actual  possession  of  the 
plaiutilf,  and  under  his  personal  care,  and  in 
the  actual  use  of  the  plaintiff.  The  defendant 
demurred  to  this  replication,  and  the  plaintiff 
joined  in  demurrer. 

Mr.  Peacock  in  support  of  the  replication. 
The  plaintiff  has  sufficiently  she%vn  that  the  act 
of  the  defendant  in  distraining  the  hor^ies  and 
harness  was  unlawful.  All  the  authorities 
shewed  that  a  horse  which  a  man  «vas  riding, 
was  not  distrainable,  because  of  the  danger  of 
a  breach  of  the  peace  being  the  consequence.* 

Mr.  ff^hite,  contnl — The  replication  is  in- 
sufficient. Admitting  the  general  rule  to  be 
as  stated  on  the  other  side,  the  replication 
does  not  set  forth  a  state  of  circumstances  such 
as  to  she%v  that  that  rule  is  applicable  in  the 
present  case.  It  does  not  shew  that  the  plain- 
tiff  was  riding  the  horse.  A  horse  may  ba  in 
the  possession  of  a  man,  under  his  care,  nay,  in 
his  actual  use.  without  his  touching  the  horse. 
And  if  that  be  so,  the  horse  may  be  distrained, 
damage  feasant.  FLord  Penman,  0.  J.  In 
Viuer's  abridgment/)  it  is  void,  if  a  man  rides 
on  my  corn,  I  cannot  take  his  hor^e  damage 
feasant.  Jt  is  clear  that  but  for  this  rule  there 
would  be  a  perp^'tual  danger  of  breach  of  the 
peace.  |  But  it  ought  to  be  distinctly  averred 
that  the  plain  tiff  was  riding  on  the  horse. 

Per  Ci/r.— That  need  not  be  averred  :  it  is 
suffit'icnt  if  the  animal  is  in  the  man's  actual 
custody  and  use  at  the  time. 

Judgment  for  the  plaintiff. — Field r.Mames, 
M.T.  1840.    Q.  B.F.J. 


•Co.  Litt.  47  ff. 

b  Tit.  Distress  damagefeuejni^ 


do 
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STOPPlSa  UP  EOAIK 


An  order  for  ttoppmg  vp  a  road,  made 
under  tktf  55  Geo,  3,  e,  68,  s.  2,  must  dit^ 
tmcily  Hate  that  the  just  ices  have  on  view 
stopped  up  a  highway,  dfc,  Any  expres- 
sion that  leaves  it  doubtful  whether  their 
order  was  marie  on  their  mm  view,  ^r  on 
the  information  of  others  is  insufficient,  and 
such  an  order  is  had, 

Mr.  Seijt.  Adams  shewed  caase  against  a 
rule  for  a  certiorari,  to  bring  up  an  order  of 
justices  in  Wales,  for  the  purpose  of  quashing 
It.    The  order,  which  was  made  in  1833,  and 
therefore  before  the  passing  of  the  6  &  6W.4, 
c.  50,  related  to  the  stopping  up  of  a  highway. 
The  first  three  objections  to  it  are :   first,  that 
the  order  does  not  provide  for  the  sale  of  the 
old    road;    secondly,   that   the    length    and 
breadth  of  this  old  road  are  not  described  in 
the  order ;  thirdly,  that  it  does  not  appear  on 
the  face  of  the  order  that  it  was  made  on  the 
view  of  the  justices.    [There  were  other  objec- 
tions to  the  order,  but  they  were  not  argued.] 
As  to  the  first  objection,  the  order  was  made 
on  the  second  section  of  the  55  Geo.  4,  c.  68, 
which  declares  that  when  it  appears  upon  the 
view  of  any  two  justices  that  any  public  high- 
way, &c.  is  unnecessary,  it  shall  be  lawful,  by 
the  order  of  such  justices,  to  sell  and  dispose 
of  such  unnecessary  highway,  &c.    That  sta- 
tute only  says  that  it  may  be  sold,  and  if  sold, 
directs  the  appropriation  of  the  proceeds,  but 
it  does  not  imperatively  require  the  justices  to 
sell  it.    The  statute,  therefore,  has  left  them  a 
discretion  in  this  matter,  which  in  this  par- 
ticular instance  they  have  exercised.    As  to 
the  second    objection    that   the  length   and 
breadth  of  the  liighway  are  not  set  out,  the 
necessity  to  set  them  out  must  depend  on  the 
circumstance  of  a  sale  being  oraered;    and 
if  no  sale  is  ordered,  the  statement  of  the 
length  and    breadth    is    unnecessary.       The 
King  v.   Kenyon,^  decided  that  the  length 
and  breadth  of  the  road  must  be  described, 
but  that  was  on  the  presumption  which  was 
adopted  in  that    case,  namely,   that  a  sale 
must   be  ordered.      But    that   presumption, 
so  far  as  relates  to  footways  at  least,  is  dis- 
tinctly overruled  in  The  King  v.  Glover,^  Now 
that  case  decides  that  the  justices   are  not 
bound  to  sell  an  unnecessary  footway,  and  if 
the  argument  now  used  is  correct,  that  they 
are  not  bound  to  sell  an  unnecessary  highway, 
then  it  is  clear  that,  not  being  bound  to  sell, 
they  are  not  bound  to  describe  the  length  and 
breadth  of  it.     [Mr.  Justice  Coleridge, — In 
The  King  v.  Kenyon,  the  words  are  "  in  order 
that  it  may  be  known  what  is  afterwards  to  be 
sold."]    That  information  will  be  sufficiently 
conveyed  by  the  map  or  plan  wMch  accom- 
panies the  order.    Then  as  to  the  third  objec- 
tion that  this  order  does  not  state  that  it  was 
made  on  the  view  of  the  justices,  the  case 
supposed  to  require  that  expression  is  The 

•  6  Bam.  &  Cress.  640. 
b  1  Bacn.  8s  Ad.  482. 


King  V.  7%e  Marquis  of  DownshireS  But 
that  case  was  in  effect  overruled  by  The  King 
V.  MilvertonA 

Lord  Denman,  C.  J. — ^We  are  against  you 
on  the  third  point,  and  therefore  need  not  de- 
cide the  others.  The  justices  should  have 
taken  the  words  of  the  statute.  In  the  King  v. 
Milverton  they  did  so,  and  the  onlv  question 
on  that  point  was,  whether  they  haa  destroyed 
the  effect  of  those  words  by  adding  others  to 
them.  In  the  King  v.  Downshire,  the  justices 
did  not  follow  the  words  of  the  statute,  and 
therefore  we  held  the  order  to  be  bad«  It 
is  impossible  to  distinguish  that  case  from  the 
present. 

Mr.  Justice  fFilliams, — 1  am  of  the  same 
opinion.  The  statute  intended  to  secure,  that 
the  justices  should  act  from  their  own  view, 
and  not  on  the  information  of  others. 

Mr,  Justice  Coleridge  fully  concurred.  It 
must  appear  that  the  justices  have  had  a  view, 
and  have  decided  on  it. 

Rule  absolute. — The  Queen  v.  Stephen  Jones,. 
M.T.1840.    Q.  B.F.J. 


^vitm'i  3Benc|i  9r«rtife  Court. 

WRIT  OF  TRIAL. — UNDER  8RRRIPP. — ATTOR- 
NEY AND  CLIENT. 

fFhere  the  under  sheri facts  as  attorney  for 

the  defendant  in  a  cause  tried  hefore  him- 

self  on  a  writ  of  trials  and  a  verdict  is  found 

in  favor  of  the  d^endant,  that  is  no  ground 

for  disturbing  the  verdict. 

In  this  case  a  writ  of  trial  was  issued  to  the 
sheriff  of  the  county  of  Buckinghamshire.  The 
attorney  in  the  cause  on  the  part  of  the  defen- 
dant was  the  under  sheriff,  and  before  liim  the 
writ  was  tried.  A  verdict  was  found  in  favor 
of  the  defendant,  and  on  the  ground  of  the  at- 
torney and  the  under  sheriff  being  one  and  the 
same  person, 

y,  LfCe  applied  to  set  aside  the  verdict. 

Patteson,  J.  was  of  opinion  that  that  fact 
was  no  ground  for  disturbing  the  verdict  of  the 
jury.    No  rule  therefore  must  be  taJien. 

Rule  refused. — Briggs  y,  Sowton,  M.  T. 
1840.    Q.  B.  P.C. 


STAT  OF  PROCEEDINGS. — JUDGMENT  A8  IN 
CASE  OF  A  NONSUIT. 

On  application  for  judgment  as  in  case  of  a 
nonsuit,  the  Court  will  not  allow  a  stay  of 
proceedings  to  he  made  a  part  of  the  rule. 

This  was  an  application  for  judgment  as  in 
case  of  a  nonsuit,  and  Fry,  who  made  the  ap- 
plication, proposed  that  it  should  be  made  part 
of  the  rule,  that  proceedings  in  the  cause  should 
be  stayed  in  the  mean  time. 

Patteson,  J. — It  is  contrary  to  the  practice, 
that  in  moving  for  judgment  as  in  case  of  a 
nonsuit,  such  a  term  as  that  should  be  intro- 
duced into  the  rule.    You  may  take  the  rule 

c  4  Ad.  &  El.  698. 
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for  judgment  as  in  case  of  a  nonsuit,  but 
without  a  stay  of  proceedings  as  part  of  it. 

Rule  accordingly. — Archer  r.  Smith,  M.  T, 
1640.    Q.  B.  P.  C. 


SJBCTMBNT.  —  JUDGMBNT     AOiilNST    TRB 
CASUAL  SJBCTOB. — SBVBRAL  TBNANT8. 

H^here  there  are  seperal  teitunti  f>  poueaion 
of  premiere,  eought  tit  be  recovered  in  an 
action  of  ejectment,  the  notice  at  the  foot 
of  the  declaration  served  on  each,  need  not 
be  directed  to  both,  but  may  be  directed  to 
each  teparatelp. 

This  was  an  action  of  ejectment  to  recover 
pesaeeaion  of  certain  premises  of  defendant, 
parts  of  which  two  persons  were  in  possession ; 
a  person  named*  Davis  was  in  possession  of  one 
party  and  a  person  of  the  name  of  Carr  was  in 
possession  of  another.  The  declaration  which 
nad  been  served  on  these  two  persons  >vas  not 
addressed  by  the  notice  at  the  foot  to  both,  but 
the  copy  served  on  each  was  directed  to  each, 
and  to  each  only.  Thus  the  declaration  served 
on  Davis  was  directed  to  Davis  only,  and  the 
declaration  served  on  Carr  was  directed  tu 
Carr  only. 

Bayley  now  moved  for  judgment  against  the 
caauu  ejector,  and  submitted  that  the  service 
io  this  case  was  sufficient. 

Patteeon,  J. — I  think  the  service  stated  in  the 
affidavit  on  which  you  moved  is  enough  to  en- 
title you  to  your  rule  against  the  casual  ejector. 
'  Rule  granted* — Doe  d.  Brigge  v.  Roe,  M.  T. 
1840.    Q.B.P.C. 

WABltAirT  OF  ATTORNEY. — BULB  NISI. — 

ADMISSION. 

The  Court  will  not  grant  a  rule  absolute  in 
the  Jiret  instance  for  judgment  on  an  old 
ttarrant  of  attorney,  more  than  twenty  years 
old,  merely  en  the  ground  that  the  d^en- 
dant  has  aehnowiedged  the  debt,,  for  which 
the  warrant  of  attorney  was  given  to  be 
due. 

In  thb  case  the  warrant  of  attorney  had  been 
^ven  by  the  defendant  more  than  twenty  years 
smce,  for  a  certain  sum  due  from  him  to  the 
plaintiflT. 

Prideaux  applied  for  leave  to  entfer  up  judg- 
ment on  this  warrant  of  attorney,  it  being  more 
thi^  ten  years  old  of  course  the  ordinary  prac- 
tice would  apf>lv  (I  Reg.  Gen.  2  W.  IV,  s.  73), 
that  a  rule  nisi  for  judgment  could  only  be  ob- 
tained in  the  first  instance*  Here,  however, 
the  circumstances  were  such,  it  was  presumed, 
as  would  entitle  the  plaintiff  to  a  rule  absolute 
in  the  first  instance.  WiUiin  the  last  few  days 
the  defendant  had  unequivocally  acknowledged 
that  the  amount  for  which  the  warrant  had 
been  given  was  still  due.  That  fact  took  the 
case  out  of  the  ordinary  rule,  and  therefoie  it 
was  submitted  that  a  rule  for  judgment  abso- 
fute  in  the  first  instance  ought  to  be  granted. 
He  cited  a  case  from  Harrison's  Digest,  which 
noted  Mr.  Udd's  Practice  as  an  authority  for 
toal  ca^.  

Patteeon,  J.  said  that  he  could  find  jko.  such 


.case  in  Tidd*s  Practice,  and  therefore  the  ordi- 
nary course  must  be  pursued  io  this  instance 
of  granting  a  rule  nui  only  at  first,  notwith- 
standing the  alleged  acknowledgment  on  the 
part  ot  the  defendant. 

Rule  nisi  accordingly. — Nicholas  and  others 
V.  AJerit.    M.  T.  1840. 


WITNESS. — SUBP(ENA. — ATTACHMENT. — 

EXFENCES. 

Habere  a  witness  is  jubptrnaed,  it. seems. that 
the  amount  of  his  expences  need  not  he  ten-' 
dered  to  him  at  the  time  of  serving  the  writ, 
if  tendered  within  a  reasonable  time  before 
the  dtty  on  which  he  is  required  to  attend. 

Petersdorff" moved  for  a  rule  to  shew  cause 
why  an  attachnient  should  not  issue  against  a 
witness  in  this  cause,  for  non-attendance  pur- 
suant to  a  writ  of  subpana,  at  the  last  Lewes 
assizes.  On  the  23d  July  the  writ  of  subpoena 
was  served  upon  the  witness,  requiring  him  to 
attend  at  the  following  Lewes  assizes,  which 
took  place  on  the  29th  of  that  month.  At  the 
time  of  serving  the  wilt  no  sum  of  money  for 
expenses  was  tendered  to  him,  but  on  the 28th 
a  tender  was  made  to  him  of  5A  for  his  ex- 
penses, as  also  a  request  that  he  would  attend 
on  the  29th.  The  witness  declared  that  he 
would  not  attend  on  that  occasion,  on  the 
ground  that  the  tender  of  5/.  for  expenses  had 
not  been  made  contemporaneously  widi  the 
service  of  the  suf»pana.  The  fact  or  the  tender 
and  the  service  being  on  two  diflerent  days 
could  not  operate  as  an  objection  to  that  mode 
of  proceeding,  or  as  an  objection  to  the  witness 
being  required  to  obey  the  command  of  the 
subpana.  The  tender  was  made  on  the  28th, 
of  5/.,  and  the  distance  which  the  witness  was 
required  to  go  was  only  fifty  miles,  from  Lon- 
don to  Lewes. 

Potteson,  J.'^I  do  not  see  any  objection  to 
the  tender  being  made  at  a  different  time  from 
the  service  of  the  writ,  if  made  in  sufficient 
time  previous  to  the  period  at  which  the  wit- 
ness 18  required  to  appear.  You  may  take  a 
rule  nisi. 

Rule  nisi  granted. — fFhitlaw  v.  Grant,  M.  T^ 
1840.    Q.B.P.C. 


CBRTIORARI.— REMOVAL  OF  CAUSE.-— CEN- 
TRAL CRIMINAL  COl^T. 

Undi'r  what  circumstances  the  Court  wilt 
grant  a  cenlorwcifor  the  remoeat  of  an  in- 
dictment for  conspiracy  from  the  Central 
Criminal  Court, 

Piatt  applied  for  a  rule  for  a  writ  o(  certiorari 
to  remove  an  indictment  for  conspiracy  from 
the  Central  Criminal  Court.  It  appeared  that 
according  to  the  practice  of  that  Court,  trials 
of  indictments  for  conspiracy  came  on  at  a 
period  w^en  the  learned  Judges  who  attended 
that  Court  had  ceased  to  sit.  The  present  was 
an  indictment  against  several  persons,  and 
among  the  rest  a  barrister.  The  affidavit  on 
which  the  present  application  was  founded 
stated  Jbat.  the  .defendants  were  adviied  that 


3^    Points  relating  to  Admiislon,  See. ^Queen's  Bench  .•   Order  of  Businets.-^ Letter  Bos. 


leveral  difficult  questions  of  law  were  likely  to 
arise  on  tbe  trial  of  this  indictment.  It  was, 
moreover,  sworn  that  the  parties  were  desirous 
of  having  the  case  tried  bjr  a  special  jury. 
Under  these  cireumstances  it  was  hoped  that 
sufficient  grounds  had  been  laid  hetore  the 
Court  to  induce  it  to  n^rant  the  writ  of  certtorari 
praved  for. 

Patteipn^  ,h — It  appears  to  me  that  under 
the  circumstances  the  writ  ofcertivntH  may  go, 

Rfile  |franted.^/iP^^.  v.  fTiliks  and  ^Aere, 
M  T.  1840.    Q.  B.  P.  C. 


POINTS  RELATING  TO  ADMISSION. 
EXAMINATION,  AND  CERTIFI- 
CATES. 


Fourth— It  is  clear  that  the  higher  duty  of 
12/.  would  be  payable  after  three  years  from 
the  time  of  admission,  whether  a  certificate  were 
taken  out  in  the  interim  or  not. 

Fifth— The  only  notices  of  admission  now^ 
requisite,  nnder  the  role  of  Easter  Term  1840, 
are:  one  at  the  Master's  Office,  one  in  the 
book  at  the  Chambers  of  the  Chief  Justice,  and 
another  in  that  of  the  other  Judges,  besides 
the  notice  of  examinadon  at  the  incorporated 
Law  Society :  making  four  notices  in  aU,instead 
of  eight,  under  the  former  practice 


A  Correspondent  states  it  would  be  a  great 
advantage  to  many  of  the  gentlemen  who  have 
given  notices  of  admission  for  next  Hilary 
1*erm  if  they  could,  through  the  medium  of 
this  journal,  be  accurately  informed  on  the  fol- 
lomng  points : 

First,  Is  the  certificate  of  the  examiners  of  a 
candidate*!!  fitness  to  be  admitted  an  attorney 
of  her  Mi^esty's  Couru  valid  for,  and  can  it  be 
acted  on  -m  the  term  subsequent  to  that  in 
which  given  ? 

Second  — {Supposing  the  certificate  good  for 
the  ensuing  term  to  that  in  which  the  exami- 
nation takes  place,  would  it  be  necessary  to 
give  notice  as  in  the  first  instance,  or  how  other- 
wise? 

'J^liird— -Supposing  a  partv  |ifot  regularly  ad- 
mitted, at  what  time  woul<)  it  Ue  incumbent 
on  him  to  take  out  his  certificate  ? 

^  Fourth — If  a  gentleman  were  admitted,  and 
did  not  take  out  his  certificate  for  three  years 
afterwards,  would  tbe  certificate  duty  (in  a 
town  case)  be  (!/.,  or  would  he  have  to  pay  the 
full  sum,  I.  e,  12/.,  the  three  years  from  ad- 
mission having  elapsed  ? 
^  Fifth — I  observed  several  notices  of  admis*- 
sioii  for  Hilary  Term  affixed  to  the  board  sus- 
pended against  the  wall  of  the  vestibule  of  the 
Queen*s  Bench  Office.  I  apprehend  this  is 
now  totally  unnecessary,  and  that  leaving  no- 
tice with  the  Master's  Clerk  is  sufficient. 

We  believe  the  following  are  correct  answers 
to  these  inquiries : 

First— The  certificate  of  the  examiners  of 
the  candidate's  fitness  will  entitle  him  to  ad- 
mission  in  the  next  folloiving  term ;  but 

Second— Notices  of  Admission  must  he  given 
for  such  term ;  otherwise  the  applicant  cannot 
be  admitted  without  a  special  order  of  Court. 

Third— ITie  party,  being  ailinitted.  should 
take  out  a  certificate  mthin  a  year ;  otherwise, 
it  is  somewhat  doubtful  whether  he  must  not 
be  re- admitted.  According  to  the  last  deci- 
sion,  a  re-admission  is  unnecessary.  Sec  18  L. 
O.  294  i  and  see  also  13  L.  O.  259. 


BAIL  COURT. 

_,     „  lOih  Noff.  1840. 

The  Peremptory  Paper  in  this  Court,  will 
be  taken  on  Monday  and  Tuesday  next,  and  in 
all  cases  where  counsel  appear  in  support  of 
the  rule,  and  no  counsel  appear  to  oppose,  the 
rule  will  be  made  absolute  upon  an  affidavit 
of  service,-  and  where  counsel  appear  to  oppose 
any  rule,  and  no  counsel  in  support,  in  every 
such  case  the  rule  will  be  dischatged  with, 
costs;  and  where  no  counsel  appear  either 
in  support  or  to  oppose  any  rule,  the  same  will 
be  peremptorily  struck  out. 

By  tus  CourTp. 


THE  EDITOR'S  LETTER  BOX. 


^  We  shall  endeavour  to  make  an  early  selec* 
tioii  anil  abridgement  of  comrounica lions  for 
"The  Stttdent^i  Corner,";  but  find  our  elder 
readers  hint  some  objections  to  tbe  space  we 
afford  under  that  head. 


The  letters  of  J.  B.  A.;  ^;  "  A  Reader,'* 
"  Contributor;"  *•  Studeiis ;"  •«  Spes,"  and  B. 
shall  receive  early  attention. 

In  ansAver  to  *'  A  Subscriber,"  we  have  to 
state,  that  the  snbject  of  the  removal  of  the 
Courts  to  Lincolii'.^  Inn  Fields  will  be  resumed 
in  du<f  season.  We  ar«  aware  it  is  one  of  very 
great  interest  to  the  profession. 

The  Letters  on  the  Abolition  of  the  Punish- 
ment of  Death ;  tlie  Liinitatinn  of  Actions  Art; 
Attorneys'  Signed  Bills,  and  the  luheriuace 
Act,  have  lieen  received. 

A  number  of  young  persons  at  Rith.  under 
ihe  Bge  of  twenty  one,  who  have  formed  them* 
selves  into  a  Society  for  Benevolent  Purposes, 
having'  their  own  committee  and  officers,  can- 
not contract  debts  with  printers  and  others  for 
the  prosecution  of  Ibeir  objects.  These  ex- 
peuces  cannot  l>e  considered  as  necewtriee, 

"  A,"  on  the  Court  of  Exchefjuer  Chamber,, 
and  R  on  Landlord  and  Tenant,  shall  be  at« 
tended  to. 

The  letter  of  •'  Durante  Vita,"   on  tbe 
knotty  imint  stated  in  our  last  number,  ia 
ccptable. 


^t  UtfitA  0l)0^b(r» 


SATURDAY,  NOVEMBER  21,  1840. 


•• 


QiK  d  tnairii  ftd  I«Of 


Pertioet,  etnencirv  mainnieKty  agU&iiiii^ 


BOftAT. 


LETTERS 
ON  THE  COURT  OF  CHANCERY. 


LBTTBR  I. 

7b  ike  Editor  of  the  I^al  Ohterver. 

Sir. 
Hatxwg  given  me  full  penniseion  to  state 
my  opinions  on  the  Court  of  Chancery,  J 
think  I  cannot  begin  better  than  by  sending 
you  the  following  '*  true  story,  founded  on 
Uctr 

Thomas  tVott  was  a  worthy  man,  a  hosier 
by  tradep  who  maintained  himself,  a  female 
Trott,  and  seTersl  young  Trottlings,  by  his 
business,  very  comfoxtably  as  times  go. 
One  morning  he  was  informed  of  the  death 
of  an  uncle,  one  John  Trott,  who  in  due 
time  aftemrards  was  buried,  and  his  will 
was  read  to  his  relations,  whereby  it  ap- 
peared that  he  appointed  a  friend,  Mr. 
Smoothface.  his  executor  ;  and  left  his 
nephew,  Thomas  Trott,  a  legacy  of  50/., 
which  was,  moreover  directed  to  be  paid  a 
month  after  his  decease.  This  was  grati- 
fying to  Thomas ;  and  as  he  knew  his  uncle, 
although  not  rich,  had  paid  his  way,  kept 
his  accounts  in  a  straight-forward  manner, 
and  had  a  snug  sum  in  the  three  per  cents. 
reduced,  he  looked  upon  the  50/.  as  his 
own.  In  due  time,  therefore,  he  waited 
upon  Mr.  Smooth&ce,  of  whom,  however, 
he  did  not  know  a  great  deal,  and  told  him 
he  had  brought  him  a  receipt  for  the  legac}'. 
Mr.  Smoothface  received  him  very  civilly,  but 
informed  him  that  he  could  not  pay  him  just 
yet, — that  the  testator's  accounts  were,  in 
focXf  in  a  very  confused  state,  but  that  he 
trusted  in  time  to  get  them  all  straight. 
Iliomas  Trott  was  much  disappointed  at 
this,  but  went  away.  He  soon  afterwards 
called  again,  and  had  a  similar  answer,  with 
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an  additional  hint  about  debts  on  the  estate,. 
Now,  Trott  knew  this  to  be  £dse,  and 
thought  it  best  at  once  to  go  to  his  solicitor 
and  ask  him  about  the  matter.  "  What's 
your  legacy,  Mr.  Th>tt  ?"  said  the  solicitor. 
"  Fif^  pounds,"  said  Trott ;  "  and  how  can 
I  recover  it?"  " How  can  you  try  to  re« 
cover  it,  yon  mean  ?  You  have  one  way 
and  only  one  way ; — by  a  bill  in  Equity  .^ 
"  That's  what  they  call  going  into  Chan- 
cery, isn't  it  ?"  said  Trott,  alarmed.  "  It 
is,  Mr.  Trott;  and  I  am  sorry  to  say  thatif 
your  demand  was  twenty  times*  the  amount, 

*  The  solicitor  had  been  reading  the  evidfnco 
takeu  last  session  by  the  House  of  Loiids  t-^ 
**  I  have  taken  the  most  recent  case  I  have  as 
an  instance,  in  order  that  It  should  not  be  sim* 
posed  I  am  selecting  an  uncommon  case  for 
my  example ;  Gwiliim  v.  OuUon  is  the  name  of 
the  cause.  Ilie  bill  was  filed  in  1835.  It  was 
j  only  a  creditor's  luit  for  payment  of  a  note  of 
!  1000/.  It  was  set  down  m  November  1836; 
'then,  in  June  1837,  when  it  was  about  140 
i  from.the  paper  of  the  day,  one  of  the  defendants 
I  became  a  bankrupt.  Out  of  this  arose  the  first 
supplemental  bilL  In  September  1837  another 
,  man  became  a  bankrupt ;  there  was  a  second 
supplemental  bill.  There  were  some  mortga- 
ffees  turned  up ;  they  had  to  be  made  parties. 
These  proceedmgs  were  rather  heavy.  In 
March  1838,  the  cause  was  in  the  paper  of  the 
day,  but  another  man  died  at  that  time.  We 
were  then  obliged  to  apply  for  an  adjournment 
to  have  another  supplemental  bill  and  answer, 
in  Mav  1839,  and  on  the  26th  of  June  1840, 
the  bib  having  been  filed  in  October  1835,  we 
have  been  part  heard.  I  have  reckoned  what 
the  cost  of  these  supplemental  bills  has  been ; 
and  I  find  the  first  was  at  least  100/.,  the  se- 
cond 300/.,  and  the  third  at  least  another  100/. ; 
that  would  make  500/.  for  mere  revivors  and 
supplemental  bills,  with  nothing  of  merits  in 
them — just  so  much  form."  And  the  follow- 
ing Is  perhaps  even  more  to  the  purpose  :— 
"  I'he  cost  of  delay  in  money  u  notnlng  to  the 
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I  could  not  conscientiously  advise  you  to 
try  and  recover  it  in  that  Court."  "  Am  I, 
then,  to  submit  to  be  robbed  V*  said  Trott. 
"  You  must,  unless  you  nvish  also  to  be 
ruined.  Can  you  afford  to  hpend  500/.  to 
recover  this  50/.  V  "  five  hundred  pounds ! 
My  whole  stock  is  not  worth  this ;  and  al- 
though I  have  a  little  matter "    "Then. 

my  dear  sir,  we  may  try  what  a  letter  to 
Mr.  Smoothface  will  do ;  but  if  he  is  not 
frightened  by  that,  I  fear  you  must  submit 
for  the  present."  Smoothface,  being  a  tun- 
ning rogue,  was  not  frightened,  and  Trott  was 
robbed. 

Now,  two  persons  are  injured  here — Trott 
and  his  solicitor.  Trott,  in  being  defrauded 
of  his  legacy ;  and  his  solicitor,  in  losing 
his  client.    It  id  quite  true  that  had  the 


evil  of  delaying  the  suitors'  relief :  af  present 
'  the  reputation  of  the  Court  for  delay  is  such 
that  constantly  in  the  very  strongest  cases,  and 
even  >vith  rich  men,  nothm^r  will  induce  them, 
though   they  have  the  clearest  case  in  the 
world,  to  file  bills  and  to  undergo  the  great 
.  anxiety  of  mind  (hey  roust  then  have  to  endure. 
Only  yesti^rdaj  I  had  with  me  a  rich  merchant, 
who  has  a  claim  to  no  less,  than  ljO,000/.,  and 
that  upon  a  party  well  able  to  pay,  but  he  tells 
jne  '  Compromise  on  any  terms ;  I  will  not  go 
tu  Chancery ;  you  may  take  1000/.  if  you  can 
get  It';  if  hot.  arop  the  claim.    I'lvUl  not  leave 
a  Chancery  suit  to  mv  children."     Mr.  Field's 
Evidence,  Min.  H.  of  Lords,  1840,  pp.  61 
and'  62.    Or  probably  he  was  fresh  from  Mr. 
Spencers  pamphlet :     "  I  will  take  for  illustra- 
tion one  of  the  suits  of  more  frequent  occur- 
rence, namely,  for  payment  of  debts  and  lega- 
cies.    When  such  a  suit  is  first  heard,  the 
Court  merely  makes  a  decree  directing  one  of 
the  Masters  to  ascertain  what  property  thetes- 
fator  left,  what  debts  he  owed,  and  what  I^* 
cies  he  bequeathed.     When  the  Master  has 
made  bis  report,  stating  the  particulars,  the 
cause  is  set  down  to  be  heard  on  further  direc- 
iions ;  it  is  6n  this  hearing  that  the  creditors  in 
the  first  place,  and  then  the  li^atees,  obtain 
^yinent  of  their  demands.    There  must  be 
two  hearings  in  the  simplest  case;  in  some 
rases  it  becomes  neeessary  to  have  a  third  or 
eten  a.  fourth  liearing  before  SiXkj  puymeni  can 
be  obtained,    in  every  such  suit,  according  to 
the  last  year's  rate  orproceclding,/btfr^iir«a/ 
the  teasi  must  be  wasted  in  absolute  inactivity.'* 
*'  Such  a  state  of  things,  (as  Lord  Langdale 
says)  as  above  described,  which  discourages 
Jbon^  fide  litigation,  Encourages  its  opposite." 
.A  m^n  is  tempted  to  resist  a  just  demand  look- 
ing to  the  chances  which  may  turn  .up  in  the 
six  or  eiglit  years  of  heavy  expenditure  and 
anxiety  which  he  can  inflict  upon  hb  adversary 
before  he  shall  be  able  to  obtain  a  final  judg- 
ment against  him."    1st  Address,  pp.  4 — ^. 
This  last  is  ppecisely  the  case  of  Trtitt  y.Smooth^ 
fuce.    There  is  no  want  of  other  evidence  to 
the  same  effect.  \ 


solicitor  never  expected  another  client,  and 
been  a  very  stnpid  rogue  (for  a  clever  rogue 
would  have  known  better)  he  might  have 
advised  Trott  to  go  on,  and  thus  have  fleeced 
him  even  more  bare  than  Trott  did  his  sheep ; 
1)ift  as  he  had,  and  expected  other  clients, 
and  wished  to  keep  them  ;*  as  he  knew 
roguery  was  very  bad  policy,  and  was.  be- 
sides this, — although  I  do  not  wish  to  saf 
anything  to  injure  him,  and  therefore  don't 
give  his  name, — ob  he  was  an  honest  man 
(which  is  sometimes  the  case  with  solicitors), 
he  could  not  advise  Trott  to  go  into  the 
Court  of  Chancery  to  recover  50/. 

Now,  sir,,  what  I  want  to  ask  is  this, — is 
it  necessary  that  money  and  clients  must 
thus  be  lost,  and  robbery  go  on  with  impu- 
nity ?  If  so,  let  us  at  once  understand  it, 
and  in  the  new  Digest  of  the  Criminal  Law 
let  us  have  a  distinct  head  of  "Robbery,  how 
protected  by  the  Court  of  Chancery ;"  but  be- 
fore we  go  this  length,  let  us  see  whether  we 
must  submit  to  it,  or  whether  there  be  no 
means  of  rendering  the  Court,  instead  of  a 
shield  to  the  rogue,  a  protector  to  the  inno- 
cent, and  a  means  of  redressing  the  rigiiCa 
ofaU. 

And  here  let  me  not  be  mistaken ;  I  do 
not  mean  to  say  that,  even  as  at  present 
constituted,  the  Court  of  Chancery  is  not 
the  instrument  of  much  good. — liiat  the 
principles  of  Equity  there  administered  ai^ 
not  mdst  admirable, — thiat  where  there  is 
plenty  of  money,  and  eten  where  there  ib 
not,  ^  the  parties  to  a  snit  are  honest,  and 
are  simply  desirous  of  availing  themselves  of 
the  redl  uses  of  the  Court  as  a  tribunal  of 
justice,  that  it  is  in  many  cases  adapted  far 
the  purpose :  but  i  do  say,  that  where  there 
is  fraud—  and  courts  of  justice,  it  is  to  be  re- 
membered, were  made  for  rogues  r  and  not 
for  honest  men — and  more  especially  in  ad- 
ministrators* and  creditors*  suits,  the  ma«- 
cfainery  and  practice  of  the  Court  may  be 
made  the  instrument  of  great  injustice :  and 
I  do  say  further,  that  for  the  reoorery  of 
small  sums,  or  the  remedy  of  small  griev)- 
ances,  the  Court  of  Chancery  is  useless  al- 
together. 

Let  us  now,  therefore,  see  whether  a  bet«- 
ter  mode  cannot  be  devised  than  now  exists; 
and  whether  we  need  all  the  existing  intri- 
cate and  expensive  machinery  of  the  Court 
to  arrive  at  the  recovery  of  legacies  or 
debts  of  50/. 

I  have  no  objection  to  Six  Clerks,  Sworn 
Clerks,  or  Masters,  if  they  answer  the  pur- 
pose designed  ;  but  we  have  seen  they  can- 
not recover  Trott's  50/.  without  risking 
500/i     Suppose,  therefore,  we  try  and  do 
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without  any  of  them,  and  see  if  we  can  re- 
cover it  in  any  other  way. 

Is  there  no  other  tribunal  before  which  an 
executor  m^st  appear  before  he  can  obtain 
probate  of  the  will,  and  before  which  he  un- 
dergx>e8,  as  a  matter  of  course,  and  at  a 
trifling  expense,  a  searching  examination  ? 
There  is :  it  is  at  Somerset  House.  And 
what  time  does  it  take?  In  all  ordinary 
cases  a  few  days  or  less.  Is  there  no  other 
tribunal  in  which  property  involved  in  debt 
and  conflicting  claims  may  be  litigated, 
.which  has  a  machinery  adapted  to  detect  and 
defeat  fraud,  and  to  secure  property  against 
fraudulent  owners?  There  is — the  Court 
of  Bankruptcy.  And  how  long  does  it  take 
to  secure  the  assets  there  ?  Every  trader  in 
the  ^ity  of  London  knows  that  a  fiat  in  bank- 
ruptcy is  a  very,  summary  proceeding. 

Why  should  not  every  executor  be  liable 
to  a  similar  call }     If  honest,  he  can  have 
nothing  to  fear ;  if  dishonest,  the  sooner  he 
is  called  to  account  the  better.     In  the  great 
majority  of  the  cases  which  come  before  the 
Court  of  Chancery,  all  that  is  wanted  is  to 
administer  the  assets;  there  is  nothing  for  the 
^Court  to  decide ;  hut  parties  are  now  obliged, 
.  whether  they  will  or  not,  to  take  the  expensive 
jnachinery  of  the  Court  of  Chancery,     There 
should  be  a  ready  power  of  decidiog  any 
^poiat  which  the  parties  choose  to  bring  be-] 
fore  the  Qourt.;  but  if  a  point  adiMs,  the' 
restate  should  be  administered  at  once,  and 
'  not  .be  delayed  four  or  six  years  as  at  pre-: 
..sent.     The  machinery  of  the  Court  should 
be  constituted  as  a  sieve, — it  should  let  the 
small  suits  slip  through,  and  stop  only  the 
'large  and  knotty  ones.     Why  should  an  ex- 
,  ecutor  not  be  called  before  a  proper  officer 
,  of  the  Court,  and  be  put  through  something 
.  of  the  same  kind  of  examination  that  abank- 
,  nipt  now  undergoes  ?  and  why  need  this  be 
an  expensive  proceeding  ?     We  can  now 
hardly  separate  great  expense  from,  our  idea 
of  such  a  proceeding,  because  we  associate 
it  with  the  Court  of  Chancery ;   but  a  ma- 
chinery might  easily  be  constructed  in  con- 
nection with  the  Court  of  Chancery,  for  re- 
covering 50/.  at  the  expense  of  10/.  at  the 
utmost,  where  there  was  nothing  to  be  liti- 
gated but  the  mere  fact  of  having  the  money ; 
and  if  it  could  be  so  recovered  it  would  not 
b^  withheld.     To  construct  this  machinery 
'  should  be  one  great  end  and  aim  of  aU  Chan- 
cery Reform.     The  public  demands  it,  and 
if  the  profession  be  well  advised,  it  will  de- 
mand it  too ;  and  I  believe  it  does. 

I  have  now  thrown  out  the  general,  plan, 
to  which  all  other  things  should  bend  ;  I 
will,  witl^  your  permission,  develope  the 


details  in  future  letters.  This  plan  may  in- 
volve the  reconstruction,  perhaps  the  aboli- 
tion,.of  the  whole  existing  madiinery  of  the 
Court  of  Chancery ;  but  let  it  prove  that  it 
exists  for  useful  purposes,  and  let  it  remain 
with  all  my  heart ;  but  it  is  now  on  its  trial; 
if  it  cannot  ahide  it,  it  must  fedl.  If,  like  the 
Philistines,  those  interest  in  the  present 
system  will  peiaist  in  me^goifying  their  Court, 
as  alinost  faultless, — 


M 


Drunk  with  idolatry,  drunk  with  wine. 
And  fat,  re^or^'d  of  bulls  and  goats, 
Chaunting  their  idol  — 

•  •  • 

They  only  set  on  sport  and  play, 
Unweetinglv  importune 
Their,  own  destruction  to  come  speedy  on 
them," 

If  so,  I  say,  can  they  escape  the  fate  of 
Gaza,  as  told  by  our  great  poet  ? — 

f'  He  tugg*d,  he  shook,  till  down^hey  came, 

.  and  drew 
The  whole  roof  after  them,  with  bursts  of 

thunder. 
Upon  tlie  head  of  all  who  sat  beneath — 
Lords,  ladies,  captains,  counsellors,  or 

priests." 

Yours,  with  much  regard, 

PSTBB. 


TI^E  PROPERTY  LAWYER. 


USE  AND  OCCUPATION. 

Fk  Baker  v.  Holzaffell,  4  Taunt.  45,  an  ac- 
tion for  use  and  occupation  was  held  to  lie 
after  the  premises  were  burnt  down,  because 
the  tenant  still  had  the  possession  of  the 
land.  But  it  has  been  held  that  a  tenant  of 
a  house,  who  is  bound  by  agreement  to  keep 
the  same  in  tenantable  repair,  may  quit  it 
without  notice  in  the  course  of  his  term  if 
the  premises  become  unwholesome  for  want 
of  sufficient  drainage, — if  they  cannot  be 
kept  dry  without  extravagant  and  unrea- 
sonable labour  and  expense  on  his  part. 
Per  Bayley,  J.,  Collins  v.  Barrow,  1  Moo. 
&  Rob.  112.  See  also,  Edwards  v.  Ether- 
ington,  Ry.  &  Moo.  N.  P.  C.  268 ;  and  7 
Dow.  &  Ry.  117 ;  where  it  was  held  there 
must  be  a  beneficial  occupation.  The  case 
is  stronger  where  there  is  only  an  agree- 
ment. Thus,  where  the  agreement  under 
which  a  party  holds  a  house  states  that  he 
"  agrees  to  become  tenant  by  occupying."  it 
wiU  be  an  answer  to  a  claim  of  rent  in  an 
action  for  use  and  occupation,  if  he  shews 
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that  the  house  was  not  in  such  a  reasonable 
and  decent  state  of  repair  as  to  be  fit  for 
Comfortable  occupation.  Salitbwry  y.  Mkar- 
Mhall,  4  Car.  &  Pay.  65.  The  foUowing  is 
the  latest  case  on  this  point,  and  fully  sup- 
ports these  authorities : — 

llie  defendant  occupied  certain  apart- 
ments in  "ti  house  belonging  to  the  plaintiff, 
vho  held  under  a  lease,  and  had  let  die 
apartments  to  the  defendant  by  an  agree- 
ment.  The  plaintiff's  lease  expired  at 
Michaelmas,  1839,  and  in  March  preceding 
the  plaintiff  had  given  the  defendant  notice 
to  quit  at  that  period.  The  defendant  had 
made  repeated  complaints  of  the  bad  state 
in  which  the  premises  were  in  many  respects; 
hut  on  the  Sunday  before  the  Midsummer- 
day  the  wall  of  the  privy,  which  was  situ- 
ated on  the  ground  floor,  gave  way,  and 
the  kitchens  were  overflowed  with  filth,  and 
the  water  of  a  pump  which  was  situated  in 
one  of  the  kitchens  was  affected  by  it,  and 
.the  use  of  the  kitchens  was  altogether  taken 
awa^v  l^e  defendant  immediately  began 
tp  look  out  for  fresh  premises,  but  did  not 
remove  till  nearly  six  weeks  after  Midsum- 
mer-day. The  rent  up  to  Midsummer  was 
paid  into  Court.  For  the  plaintiff,  the 
agreement  was  put  in  evidence,  and  proof 
of  the  actual  occupation  and  {.payment  of  rent 
was  given.  For  the  defendant,  the  other 
facts  were  proved,  and  it  was  contended  on 
die  authority  of  the  cases  of  Salislmry  v. 
Marshall,  4  C.  &  P.  65  ;  Edwards  v.  Hether- 
ington,  7  D.  &  R.  1 1 7  ;  and  Collins  v,  Bar^ 
row,  1  M.  &  Rob.  112,  that  use  and  occu- 
pation being  an  action  of  an  equitable  nature, 
could  only  be  maintained  in  respect  of  a 
beneficial  occupation,— that  there  had  been 
no  such  occupation  here,  and  that  conse- 
quently the  plaintiff  could  not  maintain  the 
action ;  and  this  case  was  distinguished  from 
that  of  Baker  v.  Holtpsaffel,  4  Taunt.  45. 
Hughes  for  the  plaintiff,  in  his  reply,  sub- 
mitted that  the  circumstances  did  not  form 
an  answer  to  a  distinct  agreement,  followed 
by  actual  occupation.  Lord  Denmam, — 1 
shall  ask  the  jury  whether  tliese  premises 
were  unfit  for  proper  and  comfortable  occu- 
pation, and  if  the  defendant  had  bond  fids 
quitted  the  apartments  as  soon  as  he  could 
procure  others,  llie  jury  having  answered 
both  these  questions  in  the  afiirmative,  the 
plaintiff  elected  to  be  nonsuited.  Covte  v. 
Goo  win,     C.  &  P.  378. 


LAW  REPORTING. 


Wk  are  glad  to  find,  as  well  by  our  own 
communications  on  the  subject  as  by  other 
symptoms,  that  the  profession — and  we 
trust,  the  public — are  liecoming  aware  of  the 
importance  and  necessity  of  some  change  in 
the  present  system  of  law  reporting.  The 
subject  of  the  consolidation  of  the  common 
law,  to  which  we  adverted  in  the  first  num- 
ber of  this  volume,  obviously  divides  itself 
into  two  branches :  I.  The  consolidation  of 
the  present  law.  2.  The  better  reporting 
future  decisions.  And  we  propose  to  con- 
sider and  follow  up  both  of  these  branches 
as  occasion  serves.  With  respect  to  the 
former,  we  shall  show  that  at  different  pe- 
riods of  our  legal  history,  for  the  last  two 
centuries  and  upwards,  a  general  digest  and 
consolidation  of  the  law  has  been  recom- 
mended, and  its  feasibility  shewn  by  some 
of  the  most  eminent  lawyers  that  this  coun- 
try has  ever  seen ;  that  a  digest  of  this  kind 
has  been  compiled  by  almost  every  other 
civilized  country,  both  ancient  and  modem » 
but  particularly  by  the  existing  nations  of 
Europe  and  America  ;  and  that  the  peculiar 
state  and  materials  of  our  own  common  lav 
especially  demand  it. 

As  to  the  other  branch,  we  have  already 
shewn,  in  former  volumes,  that  the  present 
system  is  a  departure  from  the  old  approved 
system  in  this  respect ;  that  under  it  the  re- 
porters may  or  may  not  be  competent ;  that 
the  most  important  decisions  may  or  may 
not  be  reported ;  that  at  any  rate  the  re- 
ports may  be  delayed  until  actions  and  suits 
have  been  commenced,  which  would  never 
have  been  brought  or  instituted  if  they  had 
appeared  in  due  time ;  that  these  are  not 
theoretical  grievances,  but  that  the  present 
state  of  reporting  is  unsound  and  unsatisfac- 
tory ;  that  several  series  of  the  regular  re- 
ports are  imperfect,  and  that  many  of  the 
gaps  cannot  and  wiU  not  be  filled  up  >  that 
almost  all  are  loosely  go(.  up,  and  that  the 
task  is  at  once  abandoned  whenever  any  more 
agreeable  or  lucrative  occupation  offen;  and 
that  although  the  reports  are  numerous,  and 
expensive  beyond  all  precedent,  there  is  no 
complete  or  regular  series  in  any  one  of  the 
Courts  which  has  all  the  requisites  of  accu- 
racy, conciseness,  and  speedy  publication 
after  the  decisions  are  made.  Further,  we 
have  shewn  that  the  appointment  of  autho- 
rized reporters,  under  proper  regulations, 
might  be  made  to  obviate  most  of  those  ob- 
jections ;  and  for  these  reasons,  while  we 
would  not  interfere  with  the  present  open 
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s^tean  of  reporting,  which  has  maay  ad^ran- 
t&ges,  we  would  ensure  to  the  profession  n 
cheap,  authentic,  regular,  and  concise  series 
of  reports  in  all  the  Courts,  and  let  them 
take  in  any  others  they  pleased.  These  are 
the  results  which,  on  this  subject,  we  ahjill 
strive  to  obtain. 


FEES,  AND  MODE  OF  PAYING  THE 
PROFESSION. 


reason  to  believe  it  is  under  present  consi- 
deration, but  no  doubt  full  opportunity  wilt 
be  given  for  the  profession  to  express  its 
sentiments  on  the  subject. 

[We  have  receivecB^most  of  the  above 
hints  from  an  able  practitioner,  and  shall 
resume  the  subject  in  an  early  number. 

Ed.> 


Wb  have  received  seveial  circulars  sent  by 
••  a  Barrister's  Clerk"  to  diflperent  Solicitors 
of  long  standing,  varied  in  their  terms,  but 
each  oontaiamg  a  v«ry  violent  attack  on 
the  recent  regulation  of  the  fees  of  Barris- 
ter»'  Clerka,  with  teirible  threateniagsof  a 
reduction  in  Solicitors'  charges,  and  parti- 
cularly for  drafts  preiiared  by  Counsel.* 
The  scale  chiefly  affects  the  Clerks  of  lead- 
ing Counsel,  for  all  the  allowances  oa  small 
fees  are  as  laige  as  have  been  claimed,  and 
we  believe  that  the  leading  members  of  the 
Equity  bar  approve  of  the  scale,  and  that 
aU  respectable  SoUeitora  will  carefully  ad- 
tere  to  it.     Unless  the  members  of  the  pro- 
fession  will  act  upon  regulatbns  of  this  sort, 
it  18  evident  that  all  attempts  at  uniformity 
of  practioe  are  useless.     If  the  Committee 
of  the  Iaw  Society,  who  have  obtained  this 
regulation  at  the  instance  of  their  members, 
are  not  supported,  it  will  be  idle  again  to 
troable  themselves  in  these  matters. 

Withreference  to  the  subjectof  the  threat 
contained  in  the  letters,  it  is  admitted,  even 
by  the  writer,  that  the  profession  is  under 
rather  than  over-paid.  It  is  clear  that  a 
Solicitor  must  be^  paid  fi»  collecting  the  ma- 
terials and  preparing  mstrucdons  for  a  bill 
in  Chancery,  and  whether  he  receives  a 
small  fee  for  instructions,  and  a  larger  one 
fcr  drawing  the  bill,  or  the  prop^  aUowance 
for  his  instructions,  and  nothing  for  drawing. 
IS  perfectly  immaterial ;  or  rather,  the  change 
wiU  benefit  him. 

Questiona  as  to  the  quamtum  of  profes- 
nonal  pay,  and  the  method  of  legid  re- 
muneration, are  likely  to  become  of  great 
and  immediate  interest,  and  we  expect  we 
thaU.  have  firequent  occasion  to  call  our  read- 
m'  attention  to  them.  They  wiU  remem- 
ber. It  is  one  of  the  matters  placed  within 
the  Lord  Chancellor's  jurisdiction  under  the 
Chancery  Act  of  last  session.    We  have 

■  We  have  thought  it  a  kindness  to  the  wri- 
«ei»of  these  letters  not  to  publish  them.    Ed.. 


CHANGES  IN  THE  LAW 

m  THS  LATB  SBSSIOtr  OF  PABLIAMlim-. 
BIOHtTAT  RATBSi 

3&.  4  Vict.  e.  98. 

Alt  net  to  «>,thorize,  far  a  limited  time,  the 
"PPt'Ofon  of,  porjim  of  the  higlnrau 

ilQthAuguH,  l%\0:y 

v^?  W"'-  •'•  ^'-  ^Fpiieniiun  «^  2  A  » 
^.  e.  81,  to  towniUp,  a»d  other  OttrieU.-^ 
Whereas  by  aa  act  passed  in  the  last  session 
of  parhao.e«t  intit5«I  "  An  Act  t<.  .utS 
for  a  year,  and  from  thence  to  the  end  of  the 
then  next  session  of  Parliament,  the  application 
of  a  Dortion  of  the  Highway  IU,es  toCpke 
Roads  mcertain  cases."  the  justices  atanysw! 

for  a  limited  penod,  upon  proof  that  the  funds 
of  any  turnnite  trusts  were  msufficientforthS 
renairs  of  t^e  turnpike  road  within  a^  S 
belonging  to  such  trust,  to  order,  if  they  should 
so  think  ht..tliat  a  portion  of  the  hiifhwav  rat* 
Kr.  '".^  levied  within  such  p^h  sLuU 
tell"  *.'"'  «;o«»«iasioners  or  tnwees,  or  to 
the  c  erk  treasurer,  or  other  officer  of  su^ 
turnpike  trust,  to  be  laid  out  in  the  actaal  r^ 
pair  of  such,  turnpike  road  lying  wthin  such 
pansh..-  And  whereas  it  isexpe.li?nt  to  de^hS* 
and  define  the  provisions  of  the  said  act  a^ 
to  appljr  them  to  every  place  and  distrirt  m^n 
taming  its  own  hi^h/ajs,  whetherlS^chK 
or  district  be  a  parish  or  not :  Be  it  therefore 
enacted  by  the  Queen's  most  exceUent  Wafosl^ 

iWs  oSfp"r '*■"»""*'•  ""*  Common^ 
SJ.P^"' /?''■■'»«'>'  assembled,  and  bv 

«M  L  f  '"  *'  ^r"  ""'^  provisions^  he 
Mid  act  in  respect  of  parUhes.  and  of  high^vav 
rates  levied  or  to  be  levied  within  narisUM 

applied  and  extend,  and  shall  be  t^ken  and 
t^nstrued  to  extend,  to  every  parish,  towLwo 
Uhing  rane.  viU.  w.pentil-e,Tridonrdw 
borough  liberty,  market  to wn/fninchise  ham' 
let,  precinct,  chapclry.  or  other  plweTdistrict 
mmtaining  its  own  iighways.  and  io°he  h  "h- 
way  rate  levied  or  to  be  leviid  within  any  such 

2.  Act  m<ry6{  ammd^d.~Aud  be  it  enacted. 
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that  tins  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  ID  this  sesrion  of  Parlia* 
ment. 

3.  Continuance  0/ act, -^ And  be  it  enacted, 
that  this  act  shall  continue  in  force  during  the 
continuance  of  the  said  act  of  the  last  session 
of  Parliament. 


JOINT  STOCK  BANKS. 

3  &  4  Vict.  c.  111. 

j4n  net  to  continue  until  the  thirtp-/trst  day 
qf^ugutt,  &ne  thousand  eight  hundred  a$»d 
foTty^twOt  and  to  extend  the  provisiom  of 
an  act  of  the  first  and  second  years  of  her 
present  MiQCSty^  relating  to  legal  proceed- 
ings by  certfiin  Joint  Stoch  Banking  Com- 
panies against  their  own  members,  and  by 
such  members  against  the  companies, 

[\\th  jiugust  ISAO,"] 

\  fy2  Fict:  c,  96.  Recited  act  continued. 
— ^Whereas  an  act  was  passed  in  the  first  and 
second  years  of  the  reign  of  her  present  Ma- 
jesty»  intituled  ''An  Act  to  extend  until  the 
end  of  the  next  session  of  Parliament,  the  law 
relative  to  legal  proceedings  by  certain  Joint 
Stock  Banking  Companies  against  their  own 
members,  and  by  such  members  against  the 
companies:"  And  whereas  the  said  act  has 
been  continued  until  the  thirty-first  day  oF 
August  one  thousand  eight  hundred  and  forty, 
by  an  act  passed  in  the  last  session  of  Parlia- 
ment, and  it  is  expedient  that  the  same  should 
be  further  continued :  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spi- 
ritual and  temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  the  said  first-recited  act 
shall  be  further  continued  until  the  thirty. first 
day  of  August  one  thousand  eight  hundred  and 
forty-two. 

2.  Punishing  members  of  banking  companies 
embezzling  notes,  dfc.  3  Sc  4  fF.  4,  c,  98. — 
And  whereas  it  is  expedient  to  extend  the  pro- 
visions of  the  said  act  hereby  continuea  in 
manner  hereinafter  stated ;  be  it  enacted,  that 
if  any  person  or  persons,  being  a  member  or 
members  of  any  banking  copartnership  within 
the  meaning  of  the  said  act,  or  of  any  other 
banking  copartnership  consisting  of  more  than 
six  persons^  formed  under  or  in  pursuance  of 
an  act  passed  in  the  third  and  fourth  years 
of  the  reign  of  King  William  the  Fourth,  inti- 
tuled "  An  Act  for  giving  to  the  Corporation 
of  the  Governor  ana  Company  of  the  mnk  of 
England  certain  privileges  for  a  limited  period, 
nnoer  certain  conditions,"  shall  steal  or  em- 
bezzle any  money,  goods,  effects,  bills,  notes, 
securities,  or  other  property  of  or  belonging  to 
any  such  copartnership,  or  shall  commit  any 
fraud,  forpfery,  crime,  or  offence  against  or  wilt 
intent  to  mjure  or  defraud  any  such  copartner- 
ship, such  member  or  members  shall  be  liable 
to  indictment,  information,  prosecution,  or 
other  proceeding  in  the  name  of  any  of  the 
officers  for  the  time  being  of  any  such  copart- 


nerships in  whose  name  any 'ae^ti  err  Avit 
might  be  lawfully  brought  against  any  member 
or  members  of  any  such  copartnership  for  every, 
such  fraud,  forgery,  crime,  or  offence,  and  mav 
thereupon  be  lawfully  convicted,  as  if  such 
person  or  persons  had  not  been  or  was  or  were* 
not  a  member  or  members  of  sudh  copartner- 
ship ;  any  law,  usage,  or  custom  to  the  cod- 
trary  notwithstanding. 


QUESTIONS 

AT  THE  fcXAMINAllON  OF 

ATTORNEYS. 

Michaelmas  Term,  1840. 

I.  FRBLIMINART. 

Where,  and  with  whom,  did  you  aerve  your 

clerkship  ? 
State  the  particular  branch  or  branches  of 

the  law  to  which  you  have  principally 

applied  yourself  during  your  clerkship. 
Mention  some  of  the  principal  law  books 

you  have  read  and  studied. 

II.    COMMON   AND  STATUTE    LAW,  AND  FRAC- 
TICB  OF  THE  COURTS. 

How  has  the  act  of  3  &  4  Vict.  cap.  24; 

affected  actiona  of  trespass,  or  trespass 

on  the  case } 
How  many  day's  are  required  on  a  rule  for 

judgment*  and  how  must  they  calculate  ? 
Within  what  time  must  a  motion  be  made 

to  set  aside  an  award  ? 
What  is  the  present  practice  as  to  costs  on 

cross  issues ;  and  what  must  be  sworn  im 

the  affidavit  of  increase  on  those  found 

for  the  plaintiff,  and  those  for  the  defen^ 

dant»  to  get  the  expense  ai  witnesses 

allowed? 
What  is  how  required  to  attest  the  due 

execution  of  a  cognovit  or  warrant  of 

attorney  t  and  must  it  be  the  same  in  all 

cases? 
What  property  may  b6  seized  under  a  fi. 

fa.? 
How  should  writs  be  indoraed  ? 
What  is  required  to  enter  judgment  on  a 

warrant  of  attorney  above  one  year,  and 

under  ten  years  old  ? 
At  what  period  must  a  motion  be  made  in 

arrest  of  judgment,  or  for  judgment  nan 

obstante  veredicto  ? 
If  the  venue  be  laid  in  London  or  Middle^ 

sex,  and  the  defendant  live  above  forty 

miles  from  London,  what  is  considered 

full,  and  what  short  notice  of  trial  ? 
What  is  full  notice  of  trial  for  the  adjourn* 

ment  day  in  London,  and  what  short 

notice  ;  imd  when  must  they  be.givei^  ? 
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If  an  originAl  leasee  in  a  lease  covenant  to 
insure  against  five,  but  omit  to  do  so,  and 
he  by  covenant  is  bojund  to  uphold,  and 
the  premises  be  burnt  down,  he  having 
assigned  lus  term,  and  the  assignee  will 
not  reinstato  the  premises,  is  the  original 
lessee  liable  so  to  do  ' 

An  action  is  brought  by  a  paupfer,  to  which 
three  pleas  are  pleaded  and  three  issues 
joined ;  the  defendant  recovers  9t  verdict 
on  two  issues,  being  the  material  issues, 
but  the  plaintiff  recovers  on  one  issue 
though  to  a  certain  extent  an  immaterial 
one ;  who  will  be  entitled  to  the  costs  ? 
and  are  the  plaintiff's  costs  on  the  issue 
UinMkd  for  him  to  be  deducted  from  the 
defendant's  ? 

How  should  a  person  proceed  for  ^smag^B 
against  a  wilful  trespasser,  when  the 
damages  do  not  amount  too/. 

In  what  way,  other  than  by»  memorandum 
in  writing,  can  any  man  make  himself 
liable  for  the  debts  qf  another  ? 

III.   COWtTAVCIXG. 

What  is  the  difference  between  taking  an 

estate  by  descent  and  by  purchase  ^ 
Is  a  tenant  for  Hie  bound  to  pay  off  incum- 
brances or  to  keep  down  the  interest  ? 
And  if  a  tenant  for  life  diBcharge  in- 
cumbrances, wbat  is  the  consequence)' 
and  what  if  a  tenant  in  tail  dkdiarge 
them  f 

is  a  tenant  for  life,  or  the  remainder  man, 
entitled  to  the  costpdy  of  the  tide  deeds  ? 

Is  there  any,  and  if  any  what,  distinction 
between  a  tenancy  from  year  to  year, 
and  a  tenancy  at  will  ? 

Can  a  lessee  for  999  years  grant  a  leasp  for 
life^  and  state  the  reason  for  your  an- 
swer? 

Can  a  freehold  estate  be  in  any,  and  what, 
way  settled  to  charitable  uses  ? 

How  at^  estates  tail  of  copyhold  barred  ? 

Trust  moneys  are  directed  to  he  laid  out  in 
lands  to  be  settled,  of  which  A.  would  be 
tenant  m  tail ;  can  such  entail  be  barred 
so  that  A.  may  obtain  the  money,  aa^ 
how  ? 

What  is  an  advowson  ? 

What  covenants  is  it  \i8ya}  for  trustc^es  pr 
mortgagees  to  entpr  into  ? 

What  are  cross  remainders  ?  Can  they  be 
implied  in  a  will  or  in  a, deed  ? 

Where  must  search  be  made  for  judgments 
affecting  real  estate  ? 

For  how  long  baqk  should  search  be  made  ? 

At  what  time  does  a  judgment  operate  on 
land  in  a  registered  county  ;  and  is  there 
any,  and  what>  differeare  as  totheperiod 


of  its  so  doing  iu  Middlesex  and  in  York* 
shire  ? 
State  generally  the  form  of  an  habendum  of 
a  lease  for  lives. 

IV.  BQUITT  AND  PRACTICK  OF  THB  COUBTS. 

How  will  the  court  deal  with  a  suit  in  which 
at  the  hearing  there  is  found  to  be  a 
defect  of  parties?     Is  such  a  defect  a 
ground  of  dismissal  ? 
Will  a  suit  by  a  corporate  body  abate  by 
the  death  of  some  of  the  members  of  the 
corporation,  who  are  in  that  character 
parties  to  the  suit  by  name  ;  and  will 
there  be  a  defect  of  parties  if  the  others 
who  become   members  after  the  com- 
mencement of  the  suit  be  not  joined  ? 
May  an  executor  file  a  bill  before  he  has 
obteined    probate ;  and  if  so,  in   what 
stege  of  the  suit  must  he  obtain  it } 
Can  admissions  be  made  on  behalf  of  an  in- 

font  'who  is  a  party  to  a  suit^ 
May  an   alien  sue   for  any,  and  what,  de- 
mand in  the  Court  of  Chancery  ?  and  if 
so  is  his  right  to  sue  dependent  upon  any, 
and  what,  circ^matanoes  \ 
Can  an  arbitrator  under  any,  and  what,  cir- 
cumstances be  made  party  to  a  suit  for 
the  purpose  of  impeaching  his  award  ? 
Can  thie  solicitor  of  a  defendant  be  madf 
party  to  a  suit,  for  the  purpose  of  compel^ 
ling  a  discovery  from  him  ? 
In  a  suit  w^ere  a  special  injunction  has  been 
obtained,  is  the  plaintiff  entilied  to  a^ 
order  to  amend  his  Bill  without  prejudice 
tp  such  injunction  ? . 
Where  the  common  injunction  has  been  ob- 
tained for  want  of  answer,  is  the  plaintiff 
entitled  to  a  similar  order  ? 
May  persons  out  of  the  jurisdiction  of  the 
Court  sue ;  and  if  so,  what  terms  may  be 
enforced  on  a  plaintiff  ? 
Where  one  of  the  parties  to  a  suit  is  out  of 
the  j^urisdiction,  what  may  be  done  to 
avoid  delay? 
If  a  suit  be  instituted,  and  an  action  .brought 
against  the  same  party  in  respect  of  the 
same  matter,  is  there  any,   and  what, 
course  by  which  the  defendant  may  avoid 
being  liable  to  the  costs  of  both  proceed- 
ings? 
Where  a  legacy  has  been  given  to  a  married 
woman,  in  what  way  may  her  husband 
proeeed  to  recover  it  ? 
Will  a  Court  of  Equity  reqmre  any  settle- 
ment in  fovour  of  a  wife  out  of  property 
bequeathed  to  her,  and  claimed  by  her 
husband ;  and  if  so,  in  what  proportion  to 
the  amount  of  the  legacy  ? 
If  a  lather  be  of  sufficient  ability  to  main- 
tain his  child,  will  the  Court  allow  him 
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'  any,  and,  if  any,  what  part  of  the  infant's 
property  for  maintenance  ? 

V.   BAKKaUPTCT,  AND  ^KACTICB  OF  TBS 

COURTS. 

Is  the  aolicitor  to  the  fiat  hound  to  ascertain 
the  solvency  ai  the  petitioning  creditor, 
or  Uie  propriety  of  applying  for  the  fiat  ? 

What  are  the  circumstances  which  render 
the  trader's  departing  from  his  dwelling 
house  an  act  of  bankruptcy } 

Where  there  is  a  fiat  against  two  or  more 
persons  can  it  be  superseded  as  to  one, 
without  affecting  the  validity  of  the  fiat 
against  the  rest  ? 

Can  joint  creditors  prove  on  the  separate 
estate,  or  separate  creditors  on  the  joint 
estate ;  if  so,  how  can  they  interfere  in 
the  proceedings  ? 

W^hat  debts,  payable  at  a  future  day,  may 
b^  proved  under  a  fiat  ? 

What  persons  are  entitled  to  be  paid  in  full  ? 

Describe  fully  the  course  of  proceeding  with 
regard  to  the  appointment  of  the  assig- 
nees ! 

Within  what  time  must  the  bankrupt  give 
notice  of  his  intention  to  dispute  the 
commisMon,  and  what  is  the  consequence 
of  his  not  doing  so  ? 

Does  a  possibility  of  a  bankrupt  being  en« 
titled  to  future  property,  either  real  or 
personal^  pass  to  the  assignees,  and  are 
there  any  exceptions  thereto  ? 

Do  any,  and  what,  freehold  offices  pass  to 
the  assignees  ? 

If  a  legacy  become  due  after  the  signatore 
of  the  certificate  by  the  commissioners, 
but  before  the  allowance  by  the  Court,  is 
it  distributable  under  the  fiat  ? 

What  is  the  course  to  be  pursued  on  behalf 
of  a  vestvi  que  trust,  when  the  trustee  has 
become  bankrupt  ? 

If  a  deed  be  delivered  as  an  escrow,  does  it 
come  within  the  statute  of  6  Geo.  4,  c.  1 6 ; 
and  what  is  the  general  principle  under 
which  conveyances  by  traders  come  within 
that  statute,  as  constituting  an  aiet  of 
bankruptcy? 

What  is  the  consequence  of  a  person  be- 
coming bankrupt  a  second  time  ? 

What  number  of  creditors  must  sign  the 
certificate  ? 

VI.CUlflNAL  LAW,  AXO)  PBOCBBDXKOB  BXf  OBX 
JUSnCBS  OF  THB  PBACB. 

What  is  the  difference  between  the  func- 
tions of  a  grand  and  a  petty  jury ;  and 
of  what  number  of  persons  must  each 
of  those  juries  consist  ? 

What  is  the  indispensable  requisite  to  enable 
a  coroner  to  hold  an  inquest  ? 


Is  an  attortiey  liable  to  serve  as  a  joror  bo 
the  trial  of  a  criminal  matter,  or  upon  a 
coroner's  inquest  ? 

What  is  the  extent  of  the  powers  of  a  judge 
of  the  Court  of  Queen's  Bench,  as  to 
granting  wamnts  for  the  apprehension  of 
offenders. 

What  are  the  powers  of  a  justice  of  Uie 
peace  in  similar  cases  ? 

For  what  length  of  time  may  a  prisoner  be 
remanded  before  a  magistrate  ' 

Can  the  deposition  of  a  witness,  or  the  con- 
fession of  an  accomplice,  taken  before 
a  magistrate,  be  read  in  evidence  on  the 
trial  of  a  prisoner  in  case  of  the  prevkNia 
death  of  such  accomplice  or  witness  ? 

What  is  the  principal  distinction  between 
felony  and  misdemeanour  as  regards  the 
property  of  the  accused  if  convicted,  and 
how  is  it  affected  on  conviction  ? 

Is  it  lawful  to  set  a  man-tnq>,  spring-gun, 
or  other  engine  which  is  calculated  to 
destroy  human  life,  or  to  inflict  bodily 
harm,  in  any,  and  what,  place;  and 
during  what  time  of  the  twenty-four 
hours? 

Is  a  witness  in  a  criminal  matter,  entitled  to 
be  paid  his  reasonable  travelling  expenoea 
and  for  his  loss  of  time,  before  leaving 
home ) 

How  are  articles  of  the  peace  exhibited  ? 

What  are  the  different  modes  by  whidi  a 
parochial  settlement  can  be  gained  ? 

How,  and  before  whom,  is  the  disputed 
settlement  of  a  pauper  to  be  tried;  and  ia 
there  any  appeal  from  the  dedskMitoanj 
other  tribonai  ? 

If  the  plaice  of  settlement  oonnot  be  decided 
by  reason  of  an  equal  division  oi  opinum 
amongst  the  judges  before  whom  it  ia 
tried,  what  course  must  be  pursued  to 
obt^  a  deciuon  ? 

On  what  grounds,  and  in  what  manner,  can  a 
public  foo^ath  be  diverted  or  stopp«^  up  ? 

From  various  causes,  it  appears  that  only 
124  candidates  attended  to  be  examined,  of 
whom  118  have  been  passed,  and  six  re- 
main for  further  consideration. 

PLAN  OF  LEGAL  EXAMINATION 
DISTINCTIONS. 


[We  cannot  refose  admission  to  the  follow- 
ing remarks  on  the  mode  of  conferring  the 
proposed  distinctions.] 

To  the  Editor  qf  the  Legal  Obeerver. 
Sir, 

Thesuj^gestionof  "A  Country  Subscriber,'' 
(Vol.  20,  p.  410,)  as  weU  as  aU  others  whidi  I 
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littve  seen  on  tbe  raliject,  tend  to  Clie  fixing  of 
9om9  :  definite,  vfimfter  ik  candidates  to  be 
dtstingaished  in  each  term,  llie  injustice  of 
this  plan  is  apparant. 

In  the  first  place,  as  the  number  of  candi- 
dates in  each  tenn  materially  diflers— as  the 
comparitiTe  number  of  studions  men  at  each 
examination  also  difien,  and  as  there  can  be 
BO  possible  Hroit  to  tbe  number  of  men  who 
inav  exhibit,  what  the  *'  Country  Subscriber," 
styles  **.  extraordinary  ability/'  it  would  be 
unjust  to  determine  on  any  particular  number 
(howefer  comprehensiTC,)  and  after  that  num- 
ber, whaterer  it  might  be,  had  l>ecn  filled  up, 
to  exclude  the  remainder  of  the  Candidates, 
•ome,  and  periians  many,  of  whom  might  be 
equally  quaufied  tor  the  distinction. 

Agam,  supposing  the  number  fixed  upon 
was  twenty,  and  in  some  particular  term  there 
were  onlv  fifteen  men  of  **  extraordinary 
ability,*'  tne  examiners  in  order  to  adhere  to 
this  definite  rule,  would  be  necessitated  to 
complete  the  number  twenty  bv  taking  five  of 
the  M  vA^Aoi,  and  Inserting  their  names  in  the 
flistinction  liit,  to  tbe  prejudice  of  the  rest,  who 
all  mi^ht  be  equidly  qualified,  and  also  to  the 
prejudice  of  the  fifteen  abiiity  men.  Such  a 
plan  would  bring  the  diMiinction  list  to  a 
similar  level  with  3ie  rest  of  the  candidates. 

At  Oxford  a  wiser  plan  is  adopted,  viz.,  in 
the  case  of  "  Latin  composition,"  there  is  a 
certain  standard  of  excellence  fixed,  without 
attaining  which  no  candidate  takes  the  degree, 
of  which  that  standard  is  the  text,  and  vice 
renm,  no  one  who  does  attain  to  it  fails  of  ob- 
taining his  proper  quantum  of  distinction. 

This  plan  I  think  also  applicable  to  the 
Legal  BxaminiUions,  and  indeed  the  only  just 
one. 

DcRAMTB  Vita. 

Mb.  justice  STORY  ON  ENOUSH 
CHANCERY  REFORM* 


n  tie  Editor  0/  the  Legal  Obterffer. 
I>ear  Sir, 
Will  you,  or  ^our  correspondent  8.  P.,  favor 

Xour  readers  with  the  authority  for  saying  that 
Ir.  Justice  6tory  is  opposed  to  the  abolition 


of  the  Equity  Exchequer  F  The  mind  of  the 
profession  is  so  nearly  unanliuuus  in  favor  of 
the  abolition,  that  it  u  a  question  of  less  mo- 
mentous interest,  but  still  it  is  one  of  great  in* 
terest.  I  have  lately  had  the  honor  (and  a 
letter  from  this  very  learned  judge  is  an  honor 
to  any  man,)  to  receive  a  letter  from  him,  in 
which,  in  answer  to  the  matter  he  was  com* 
menting  on,  he  would,  1  should  have  thought, 
have  b^n  led  to  state  his  views  on  this  subject 
were  they  such  as  S.  P.  represents. 

Now,  that  the  whole  profession  is  a^vakened 
to  the  necessity  for  extended  Equity  Reforms, 
and  perceives  that  both  its  duty  and  its  in« 
terest  are  to  fonvard  them,  the  following  short 
extract  from  the  letter  alluded  to  may  well  be 
laid  before  your  readers,  and  Mr.  Justice 
Story  be  recorded  in  your  pages,  as  an  emi- 
nent member  of  the  very  increasing,  and  im- 
portant band  of  law  reformers :  '*  Such  a  sys- 
tem, he  savs,  (speaking  of  our  English  prac- 
tice,) could  nut  exist  in  America,  without 
calling  forth  legislative  interference  to  prevent 
delays,  to  lessen  costs,  and  to  give  simplicity 
to  proceedings.  Indeed,  I  am  well  persuaded, 
from  my  own  experience  as  an  Equity  Judge^ 
that  a  thorough  revision  of  the  whole  system 
is  indispensable  to  a  due  administration  of 
public  justice ;  and  I  am  sure  that  the  whole 
practice  of  the  Courts  can  be  most  exten- 
sively and  beneficially  simplified." 

Begging  to  take  this  opportunity  of  stating, 
that  the  thanks  of  the  public  and  of  the  pro- 
fession are  due  to  you  for  your  unceasing  la- 
bours in  the  improvement  of  our  legal  ma- 
chincry, 

I  am  your's  truly, 

E.  W.  F. 

[That  Mr.  Justice  Story  is  opposed,  not  to 

the  imprauement,  but  to  the  aboUti&n  of  the 

Equity  Jurisdiction  of  the  Court  of  Exchequer, 

we  have  authority  to  say,  from  having  seen  a 

letter  from  him  to  our  correspondent  S.  P. 

We  question,  however,  whether  the  learned 

judge  is  perfeetly  aware  of  the  precise  state  of 

the  question  at  the  present  time.  Ed.] 
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{Continued  from  page  26.] 

QVBIv'a  BENCH. 

ClerVe  Name  and  Retidence.  To  whom  articled  and  aetigned, 

Hibbard,  Charles,  2,  Southampton  Terrace,  Benjamin  Aplin,  Fumival's  Inn ;  and  Banbury. 

Kenti^  Town. 

Hamilton,  Sydney  Doolan,  3,  Temple  Street,  George  Joseph  Pitman,  Barnstaple. 

Inner  Temple. 

Hou^,  Edwin,  Gunsborough.  Joseph   Hough,   Gainsborough ;  assigned  to 

Benjamin  Codtl,  (jainsborough. 

Harrington,  John  Joseph,  Staple  Tnn.  Richard  Baynes  Armstrong,  Staple  Inn. 

Jones,  Hugh,  Beaumaris.  Thomas  Williams,  Beaumaris. 

Johnson,  Morray  Maxwell,  Higligate  HUi.  •  Robert  Edward  Johnson,  Winchester  Street. 
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Sf^^erhr  Courts :   Lor 4  Chancellor* s  Court. 


Clerb*9  Name  and  Rendence. 


Impey,  Francis,  8,  New  Street^  Newington, 

iSurrey. 
Jones,  Charles,  94,  Upper  Stamford  Street; 

and  Gun^rog,  near  vVelshpool. 
Kenyon,  Henry,  the  younger,  Blackburn. 
Kinch,  Thomas  Edoe,  Doddington. 
Little,  John  William,  Brecon;  and  I,  Saint 

Helen's  Place,  City. 

Lowdell,  Stephen,  the  yonoger,  13,  Upper 
Kennin^on  Green;  l6,  Bromfield  Street; 
and  Union  Place,  New  Kent  Road. 

Lawford,  John  Lindsay,  Downhills,  Tot- 
tenham. 

Leech,  Charles  Denton,  the  youneer,  322,  A. 
Regent  Street ;  and  Bury  St.  Edmunds. 


To  whom  artkied,  asiig'oed,  ^cl 
John  Clipperton,  Bedford  Row. 

Joseph  Jones,  Welshpool. 

James  Dodgson,  Blackburn. 

Wilham  Henry  Hitchcock,  DcMidington. 

William  Ives,  JNJonmouth;  assigned  to  John 

Powell,  Brecon ;  assigned  to  Henry  May^* 

bery,  Brecon. 
Thomas  Baker,  36,  Fenchurch  Street. 


John  Lawford,  Drapers*  Hail,  London ;  and 

Downhills. 
Charles  Denton  Leach»  the  elder.  Bury  Saint 

Edn^unds.  > 


[7*0  ke  MN#JMI«tf.] 


SUPERIOR  COURTS. 


Eorlr  €^ancsliov*i  Court 

INSOIiVBNT    DBBTOBS'  ACTS. — ^JUBISDICTION. 
— ^STATUTS  OF  LIMITATIONS. 

A.  teas  dufy  ^charged  under  the  Imoheni 
Debtors*  Acts  in  1819,  and  afterwards  aC' 
guired  property,  and  died  in  1837,  leaving 
more  than  sufficient  to  pay  all  debts  con- 
tracted by  him  subsequently  to  his  insolvency. 
Held,  that  the  unpaid  scheduled  creditors 
might,  after  a  lapse  of  more  than  twenty 
years  from  the  insolvent's  discharge,  main- 
tain  a  suit  in  this  Court  against  htm  or  his 
personal  representative  for  protecting  the 
surplus  assets  for  payment  of  their  scheduled 
debts. 

On  the  12th  of  May  1819,  R.  W.  Painter, 
since  deceased,  took  the  benefit  of  the  Insol- 
vent  Debtors'  Acts  then  in  force,*  and  having 
duly  complied  with  their  provisions  he  was  dis- 
charged m  the  usual  way.  .  He  had  then  no 
effects^  and  there  was  no  dividend  to  the  cre- 
ditors, but  he  afterwards  carried  on  trade  pros- 
perously and  acquired  considerable  property, 
and  died  in  1837,  having  by  his  will  left  the 
whole  of  his  property  to  his  wife.  She  proved 
the  will  and  paid  all  such  of  the  testator's  debts 
as  were  contracted  after  the  period  of  his  dis* 
charge  by  the  Insolvent  Debtors'  Court,  and 
had  a  surplus  exceeding  3000/.  remaining ;  she 
refused  to  pay  any  of  the  debts  due  before  the 
testator's  insolvency.  The  phuntiff,  who  was 
one  of  the  scheduled  creditors,  filed  this  bill  in 
1839  on  behalf  of  himself  and  all  other  the  un- 
satisfied creditors  of  the  testator,  against  the 
executrix  for  an  aocouot'of  the  testator's  pro- 
perty, and  for  payment  out  of  the  assets,  firsts 
of  the  debts  contracted  after  the  insolvency,  if 
any  remained  unpaid,  and  then  of  the  debts 
due  by  the  insolvent  at  the  time  of  his  discharge 
under  the  Insolvent  Debtors'  Acts.  The  bill 
alleged,  among  other  things,  that  the  defen- 
dant was  realising  the  assets,  and  intending  to 

•  53  G.  3,  c.  102 ;  64  G.  2,  c.  23;  and~69 
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leave  the  country.  The  executrix  put  in  a 
general  demurrer.  The  principal  grounds  of 
demurrer  were :  first,  that  this  Court  had  do 
jurisdiction  without  the  previous  sanction  of 
the  Insolvent  Debtors'  Court  to  the  filing  of 
the  bill ;  and  secondly,  that  the  debts  of  which 
payment  was  sought  were  barred  by  the  Statute 
of  Limitations.  The  Master  of  the  Rolls  over- 
ruled the  demurrer,  and  the  defendant  ap- 
pealed. 

The  appeal  was  argued  on  the  1 6th  and  1 8th 
of  November  1839,  by  Mr.  'finney,  Mr.  ffl- 

from,  and  Mr.  Teed  for  the  appellant ;  and  Ity 
Ir.  Richards  and  Mr.  Rogers  for  the  plaintiff. 
The  argument  for  the  appellant  was  that  the 
case  of  Barton  v.  Tattersfitl,^  on  the  authority 
of  which  the  Master  of  the  Rolls  overruled  the 
demurrer,  was  a  Questionable  decision  of  Sir 
John  Leach,  M.  R.  The  present  Master  of 
the  Rolls  said  that  he  was  not  cleariy  satisfied 
that  that  decision  was  erroneous ;  he  coipd  ppl 
disregard  iX,  and  thierefore  he  overruled  the 
demurrer  in  this  case.  It  was  manifest  in  read- 
ing the  different  sections  in  the  Insolvent 
Debtors'  Acts  applicable  to  this  question  that 
the  distribution  of  an  insolvent's  estate  be- 
longed to  the  Court  expressly  coasticuted  for 
the  purpose,  and  that  that  Court  had  exclusive 
jurisdiction.  It  did  not  require  the  aid  of  this 
Court.  With  respect  to  the  lapse  of  time, 
which  was  twenty  years  and  more,  there  was 
no  clause  in  those  acts  to  make  an  husband's 
after-acquired  property  liable  to  his  debts 
longer  than  thev  would  be  liable  if  he  bad  not 
been  dischargea  under  them  at  all.  The  pro- 
visions of  the  acts  bv  means  of  the  assignments 
&e.  constituted  a  judgment ;  but  that  judgment 
was  not  available  for  a  longer  period  than  the 
judgment  of  any  other  Court.  In  fact  these 
were  only  simple-contract  debts. 

For  the  plaintiff,  it  was  contended  that  the 
Insolvent  Debtors'  Court  having  allowed  the 
schedule  brought  in  by  the  insolvent  to  be  filed, 
by  that  process  and  ny  the  subsequent  pro- 
ceedings on  the  schedule,  made  it  a  record  of 
the  Court,  and  changed  the  simple  contract 

t>  ]  Russ.  &  Myl.  237. 
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M>tB  Into  iptoaities.  The  acts  only  discharged 
the  insolvptit  fh)m  custody,  but  they  expressly 
made  his  after-acquired  property  liable  to  pay- 
ment of  hb  debts.  It  was  absolutely  necessary 
that  Courts  of  £quity  should  have  jurisdiction 
over  this  sort  of  property,  which  might  be  so 
circumstaiieed  that  the  Insolvent  Debtors' 
Court  could  not  reach  it.  There  was  no  reason 
for  impeachinir  the  case  of  Barton  v.  TtttersalL 
The  Lord  Chancellor  said  he  did  not  clearly 
see  what  answer  could  be  given  to  the  Statute  of 
Limitations;^ but  as  in  the  case  referred  to  Sir 
John  Leuch  had  distinctly  said  that  the  lapse 
of  time  was  not  of  any  importance,  and  as  the 
present  Master  of  the  Rolls  followed  that  deci- 
flion  of  Sir  John  .teach,  his  Lordship  would 
take  time  to  consider  the  case.  It  was  also 
difficult  to  see  how  the  proceeding  in  the 
Insolvent  Debtors  Court  could  alter  the 
character  of  the  debts,  and  from  being  simple 
contract  debts  constitute  them  specialty  debts. 
There  was  a  case  of  Browning  v.  Parit^  in  the 
Court  of  Exchequer,  which  he  would  look  to 
as  bearing  closely  on  some  points  raised  in  this 
case ;  and  he  would  also  Iook  more  closely  into 
the  bill,  and  into  the  Insolvent  Debtor's  Acts, 
before  he  gave  his  final  opinion. 

The  Lord  Chancellor  now  gave  his  final 
Judgment. — ^It  was  an  appeal  from  the  Master 
of  the  Rolls,  overruling  a  general  demurrer. 
That  demurrer  could  only  be  supported  on 
one  of  two  grounds,  either  that  the  plaintiff 
was  not  a  creditor  at  all  of  the  insolvent,  or 
that  this  Court  had  no  power  to  assist  him  in 
enforcing  the  payment  of  his  debts,  supposing 
him  to  be  a  creditor,  out  of  the  ipsotvent's 
estate.  The  plaintiff  has  alleged  the  debt  to 
be  due  to  him,  and  the  defendant  did  not  deny 
the  existe.nce  of  the  debt  prior  to  the  insolvency. 
But  the  bill  further '  alleged,  that  it  was  the 
intention  of  the  defendant  to  realize  the  assets 
of  the  ostate,  and  by  leaving  the  countnr  to 
remove  himself  out  of  the  jurisdiction  of  the 
Court.  The  Insolvent  Court,  when  it  relieved 
the  debtor,  did  not  destroy  his  antecedent 
debts.  The  case  of  Es  parte  Barrinfton,^ 
was  an  authority  on  that  point.  If  the  title  of 
the  plaintiff  was  therefore  good,  and  could  hot 
be  destroyed  by  the  Insolvent  Debtor's  Acts, 
the  only  question  remaining  was,  whether  the 
Insolvent  Debtor's  Act  had  by  its  operation 
taken  away  from  the  Court  of  Equity  its  juris- 
diction for  the  protection  of  the  property,  until 
the  ckdma  against  it  were  satisfieid,  because  the 
bill  expressly  claimed  such  interference  on  the 
grouna  of  the  defendant's  alleged  intention  to 
quit  the  country,  and  wiless  the  Insolvent 
Debtor's  Act  took  away  the  power  of  the 
Court,  the  plaintiff  was  entitled  to  claim  its 
protection.  By  that  act,  it  was  true,  the  rights 
of  antecedent  creditors  were  postponed  until 
the  creditors  subsequent  to  the  insolvency 
were  satisfied ;  but,  then  the  jurisdiction  of 
a  Court  of  Equity  with  respect  to  such  subse- 
quent creditors  remained.    And  if  the  Court 

I     _  ■   -  ■         -  I  ■  I  — ' ' 
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had  such  jurisdiction,  and  the  antecedent  credi-' 
tors  were  interested  after  the  discharge  of  all 
subsequent  creditors,  had  not  the  antecedent 
creditors  a  right  to  call  on  the  Court  to  adminis. 
ter  the  estate  so  as  to  distinguish  the  amount 
dueto  the  subsequent  creditors  from  the  amount 
which  could  be  realised,  and  which  mUsht  be' 
applicable  to  the  future  payment  of  thefr  de- 
mands  ?  Were  they  not  entitled  to  the  aid* 
of  the  Court  to  take  an  account  of  the  property, 
and  to  realise  the  assets,  so  as  to  protect  them' 
from  the  danger  which  the  bill  alleged  as  likely 
to  happen  f  Whether  the  Court  of  Chancery 
could  ultimately  administer  the  property  for 
the  benefit  of  the  antecedent  creditors,  was  a 
question  which  his  Lordship  was  not  called  on 
at  that  moment  to  decide.  That  was  a  matter 
to  be  determined  on  the  heariog  of  the  cause. 
There  could  be  no  doubt  that  the  case  of  Bar^ 
ton  V.  Tattersall,  was  an  answer  to  the  objec< 
tion  raised  on  the  Statute  of  Limitations.  The 
effect  of  the  provisions  of  the  Insolvent  Deb- 
tor's Acts  could  be  considered  hereafter,  but  at 
present  his  Lordship  was  of  opinion  that  the 
plaintiff  had  such  a  right  as  entitled  him  to  the 
asMstance  of  the  Court  to  realise  and  protect 
the  fund  until  the  hearing  of  the  cause. 
The  decision  of  the  Master  otthe  Rolls  should 
therefore  be  affirmed,  and  the  demurrer  over- 
ruled, and  the  appeal  dii missed  with  costs. 

fFordy,  Painter,  at  Westminster,  Nov.  16 
and  18, 1839,  and  Nov.  7,  1840. 


fBitt  €^nnttlUiv'i  Court. 

PRACTICK. — PAYMENT  OF  MONEY  INTO 
COURT. — FEHK  COVERT. 

The  husband,  who  is  administrator  to  a  de* 

ceased  wife,  is  entitled  to  require  the  pny-^ 

went  into  Court  of  monies  admitted  by  a 

defendant  to  be  in  his  hands,  although  thrp 

may  hwe  formed  part  of  the  wi/ys  separate 

estate,  and  have  been  specifically  bequeathed 

by  her. 

A  motion  was  made  in  this  case  for  the 

plaintiff  to  bring  into  Court  the  several  sums 

admitted  by  his  answer  to  be  in  his  possession, 

belonging  to  the  estate  of  the  plaintiff's  wife, 

who  had  lately  died.     It  appeared  that  the 

plaintiff  and  his  late  wife  had  lived  separate 

ftir  some  time  previous  to  her  death, — that  she 

was  possessed  of  considerable  property,  part 

of  which  had  been  settled  to  her  separate  use, 

and  other  parts  not;  but  various  investments 

had  been  made  during  her  life  with  the  con^ 

currence  of  the  husband,  in  the  names  of 

trustees  appointed  by  her,  of  smns  which  had 

accrued  from  her  property  generally.    Ove^ 

these  she  had  exercised  a  disposing  power  by 

ber  will,  and  the  husband  having  taken  out 

administration  to  her  estate,  knowinsr  of  Hie 

separate  disposition  of  her  estate,  the  question 

was,  whether  he  was  entitled  to  have  all  sums 

admitted  in  the  answer  lirought  into  Court,  or 

whether  the  order  should  be  limited  to  those 

sums  over  which  she  had  not  an  absolute 

right  of  disposal. 

h\  Bruce  for  the  pUintiff,  contended  that 
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whether  tiro  ramt  belon/ifed  to  the  wife'a  sepa- 
rate estate,  or  to  her  esute  freneraily,  it  was 
the  duty  of  the  husband  to  teke  tlie  whole. 
His  was  the  hand  to  administer  her  estate,  for 
the  whole  of  it  was  subject  to  her  debts,  and 
these  must  be  paid  by  the  administrator 
before  any  distribution  could  take  place.  It 
was  admitted  that  several  investmenU  had 
been  made,  but  not  to  the  wife's  separate  use; 
and  the  only  question  would  be,  whether  the 
huKband  was  to  take  the  whole  of  these,  or 
onlv  the  balance  afier  admini»terin)^. 

JacoA,  for  the  defendant,  stated  that  another 
sun  had  been  instituted  by  the  plaintiff  for  the 
same  purpose,,  and  if  any  order  were  made,,  it 
should  be  made  in  lioth  suits  ;  but 
^  The  Flee  Ckancelior  made  the  order  accord- 
ing to  the  terms  of  the  notice  of  motion. 

ff^Aiie  V.  HufU^  November  2nd,  1840. 


ISloIU  C0ttrt* 

PKACnCIS .— INJUNCTION. — M  ORTOAOB. 

fVhere  an  order  hat  been  obimned  to  restrain 
a  mortgagee  frmn  proceeding  to  execution 
in  ejectment,  mn  application  to  discharge 
that  order  without  any  alteration  having 
taken  place  in  the  circumstances  of  the  case 
is  irregular. 

The  parties  m  this  case  were  interested  iB.4i 
partnership  concern,  which  was  divided  into  a 
certain  number  of  shares  5;  Rawliiison^  one  of 
the  partners  havin^r  executed  a  mort^^e  of  his 
shares^  subseouently  nrranted  an  annuitv,  and 
the  annuitant  bavins;  (in  the  year  i8d8)  by  her 
trustee,   the  defendant  Parry,  purchased  the 
moit^ai^e,  brouji^ht  an  ejectment  to  recover 
possession  of  RawKnson's  interest  in  the  part- 
Ber^hip  property.    In  July  18;i9  a  biU  was 
filed  for  the  purpose  of  having  tlie  partnership 
dissolved,  and  on  the  8th  of  Aug.  183£^an  order 
waa  made  for  referring  it  to  the  master  to 
take  an  account  of  the  partnership  property, 
and  appoint  areceiver.    On  the (Ird  of  August 
1840,  another  order  was  made,  declaring  that 
the  defendant  Parry  should  be  at  liberty  to 
enter  up  judgment  in  the  action  of  ejectment 
commenced  by  him,  but  that  he  should  be  se- 
atrained  from  issuing  execution  ;  and  applica- 
tion was  now  made  to  the  Court  for  leave  to 
issue  execution  notwithstanding  that  order. 

iGnderslep  and  AW,,  in  support  of  the  motion, 
contended,  that  the  defentfant  having  a  clear 
legal  right  by  the  assignment,  which  he  had 
obtained  of  the  mortgage,  there  was  no  reason 
for  tlie  Court's  interference  to  prevent  his 
exercise  of  it. 

Pemberton  and  Craig,  contrh,  said^  that  the 
mortgage  being  only  a  charge  upon  certain 
shares  of  a  partnership,  was  sul)ject  to  all  the 
equitable  rights  attaching  to  partnership  pro- 
perty. The  receiver  tokes  possession,  and  is 
at  the  same  time  directed  to  pay  all  debts  due 
from  the  partnership;  the  niortgage  therefore 
was  subject  to  those  debu  which  were  the  first 
charge,  and  the  utmost  that  could  be  claimed 
by  the  mortgagee  was  tlie  surplus  after  satis* 
faction  of  allclaims  upon  the  partnership  pro- 
perty. ^  ^ 


The  Mmter  ^  the  Rolls  said,  that  iTie  mt^ 
tion  was  of  a  very  peculiar  character.  When 
an  order  was  made  in  which  any  error  could 
be  shown,  the  suiror  tvas  at  lil>erty  to  applv  tc^ 
the  judge  who  pronounced  it,  for  a  revisiaii  of 
hif  judgment,^  or  he  might  apoiy  to  a  higher 
tnbunal, by  ^vay  of  appeal.  Tf  the  •otion^.'d 
l>een  to  rescind  the  former  order,  he  coulA 
have  understood  the  anfuinents  which  had 
rieen  un^'ed  m  support  of  it ,.  but  the  motion  on 
the  contrary  assumed  the  order  to  be  riir lit.  and 
yet  songht  to  have  it  set  aside.  The  order  was 
that  jurlgment  should  be  given,  but  that  no 
execution  should  be  taken  out  without  leave 
of  the  Court:  and  now,  after  a  lapse  of 
several  months,  wUhout  any  change  of  circum- 
stances^ the  defendant  in  seeking  a  re-hearing, 

Tr  -5  u  !f  .°*^'  •  P''"P«'*  ^»"**«  •^  proceeding. 
If  tt  had  been  merely  a.  case  of  injunction  to 
prevent  possession  against  a  receiver,  the  ap- 
plication  would  have  been  right,  but  it  was 
very  different ;.  the  circumstances  were  com- 
plicated  J  the  dealings  between  partners  rela- 
tive to  partnership  property  being  unavoidably 
■ubject  to  all  the  equities  existing  between  the 
partnere,  and  he  did  not  think  the  defendant 
hart  a  nght  to  insist  upon  ihe  exercise  of  legal 
nghts.  1  be  motion  must  therefore  be  refused 
with  costs^ 

Foulkes  H,  Parry,  Nov.  I2lh  1840. 
[Before  the  Four  Judges.] 

ARTICLRS  OF  THH  PKACB.— AFPIOAVIT.    • 

J  person  who  exhibits  articles  of  the  peace 
a^nUst  another,  must  swear  to  some  act  ot 
violence,  w  threats  of  violence,  or  to  f^tfrts 
which  lead  him  to  believe  that  he  is  threttt^ 
ened  with  violence,  and  must  not  leave  the 
Court  to  draw  the  inference  ff  meditated 
violence  from  facts  which  may  or  may  not 
(*aar  that  construction. 

In  exhibiting  articles  of  the  peace,  thepttst 
conduct  of  the  party  complained  of  may  U 
rf  erred  to,»o  as  to  give  a  character  to 
that  (f  recent  date. 

In  this  case  the  prisoner  had  sued  out  » 

hJ^!!!uf'''^^''*c  '^.^'^^'^  ^»i*t  he  might  be 
brought  up  from  the  place  where  he  was  in 

fw^/r"**^  ^e"  ^''*^^''  ^  '»»«^  Middlesex 
Court  of  Quarter  Sessions,  and  have  the  cause 
O'  bis  detention  inquired  into. 

The  Attorney^General,  Mr.  Bodkin^  and  Mr. 
^^\^S  ^''""**^''  appeared  to  suppoit  the 

The  prisoner  cowlucted  bis  own   case  in 

tn^.i?r*^^",'"  ^"^^  ^***  ""^  ^  ^"Wy  ^e^e«Ted 
to  in  the  -Judgment  as  to  render  a  report  of 

the  arguments  unnecessary.  *^ 

Lord  Denman,  C.  J.  delivered  judgment  ir 
th.8  case.-The  prisoner  here  bas  had  articles 
of  the  peace  exhibited  against  him,  and  hw 
been  called  on  by  the  Court  of  Quarter  Ses. 
•ions  to  find  sureties  of  the  peace  which  he  has 
failed  to  do,  and  he  has  sued  out  his  writ  of 
habeas  corpus.  Wit  xii^Wi  to  which  states  the 
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fortB  bn  which  we    are   called 
fiut  he  haa  also  brought  before  ua  the 
order  of  the  Court,  referring  to  the  articles, 
which  articles,  he  inaintaioa,  are  insulficient  in 
point  of  law  to  giye  jurisdiction  to  the  maffis- 
trates  to  command  him  .to  find  sureties  of  the 
peace,  and  therefore  he  contends  he  is  entided 
to  his  discharge.    One  of  the  grounds  on  which 
bis  application  was  resisted  it  will  be  as  well  to 
remote  at  once.     It  was  said,    thai    these 
articles  of  the  peace  were  sufficient  of  them- 
aeltes  to  \famut  the  order  which  has  been 
made,  and  that  if  we  tfow  had  the  matter 
4>rought  before  us  for  the  first  time  under  these 
articles,  we  sliould  feel  it  our  duty  to  make 
the  same  order  as  the  Court  of  Quarter  Ses- 
sions has  made.    But  against  that  supposition 
there  is  one  decisive  objection :  whatever  we 
wight  be  inelliied  to  think  of  the  prisoner's 
conduct,  one  essential  part  of  it  consists  of  a 
letter  which  was  writlen  by  him  tO'  the  prose- 
cutrix, and  that  letter  as  not  set  forth  in  the 
e&hibitaot's  statement.    Now,  we  sbonld  cer- 
tninly  require  to   see  the  entire  letter,  and 
should  not  act  upon  any  selection  which  the 
party  might  think  to  make  from  it.    Another 
ground  of  objection  to  the  present  application 
««,  that  tiie  Court  of  Quarter  Sessions  is  a 
Court   of   competent  jurisdiction  to  decide 
iipnn  matters  of  this  sort,  and  to  award  articles 
of  the  peace,  and  must  therefore  have  a  discre- 
tion to  entertain  an  application  for  articles  of 
the  peace,  and  to  decide  on  the  sufficiency  of 
tlie  facts  stated  in  support  of  that  application ; 
and  it  is  theref«ire  said,  that  this  is  an  estab- 
lished jurisdiction  of  the  jusiices,  and   that 
we  cannot  review  it.    As  to  the  former  part 
•of  the  argument,  it  ma^  l>e  uuite  true  that  the 
Court  of  Quarter  Sessions  ha&  the  discretion 
referred  to,  but  it  is  sufficient  to  observe,  that 
this  Court  has  frequently  controlled  the  acts  of 
jttsdi-es  of  the  peace  in  matters  where  they 
liave    ooufessedty    possessed   an    established 
joriMliction,  to  an  extent  even  greater  than  has 
liren  supposed  In  this  argument  at  the  bar. 
The  power  of  justices  with  respect  to  the 
;irrttntiiig  of  articles,  are  to  be  traced  to  the 
statute  of  34  £dw.  3,  c.  1,  on  which  the  com- 
mission of  the  peace  is  founded.    Some  have 
thought  that  the  statute  did  not  warrant  the 
Crown  in  granting  so  large  an  authority  to 
tlie  justices  in  the  clause  of  auignnvimui :  but 
we  think  no  question  can  now  be  raised  on 
that  which  has  been  the  practice  for  centuries. 
On  the  other  hand,  we  think  it  clear,  that  the 
josdces  cannot  go  beyond  th^  lair  meaning  of 
I  he  sutute  which  conferred  their  nower  upon 
them :  and  that  meaning  is,  that  it  any  person 
i;ives  an  information  to  the  Court,  that  he  goes 
in  fear  and  danger  of  personal  violence,  and 
.  Msks  for  protection  of  the  peace,  that  protec- 
tion may  be  granted.    The  jurisdiction  thus 
created  cannf*t  be  inferred,  nor  can  we  say 
that  the  jurisdiction  does  exist  merely  because 
the  Court  claiming  it  says  that  it  does;  and 
least  of  all,  can  we,  ou  an  ^jr  p</r/tf  (Statement, 
infer  such  a  jurisdiction  where  a  single  magis- 
trate may  in  virtue  of  it  deprive  a  man  of  his 
hberty.     The  opportunity  must  therefore  be 


to    decide.  I  given  to  have  this  point  of  jurisdiction  argued  : 
the  origin^   and  unless  thaa  Is  done  upon  a  certwrari,  it 
cannot  be  done  at  all,  and  certainly  not,  where 
the  gaoler  makes  a  general  return  to  a  writ  of 
habmi*  carpus.    The  prisoner  here  says,  there 
is  no  threat  of  personal  violence  in  what  be 
has  done,  and  that  there  is  no  precedent  of  a 
case  where  the  exhibitant  has  omitted  to  state 
that  he  was  not  threatened,  or  at  least  in  which 
he  has  not  set  forth  the  fact  of  such  language 
being  uttered,  as  cannot  be  mistaken  for  any 
other  than  the  language  of  threat  and  violence. 
Where  it  is  left  doubtful  by  the  allegations  of 
the  exhibitant,  the  Court  must  see  whether 
such  a  construction  can  or  not  be  put  upon  the 
language  used.    The  case,  which  is  shortly 
reported  in  5  Bam.  &  Ad.,*   expressly  sup- 
ports this  doctrine.    There  Mr.  Baron  Parke 
says,  '*  we  cannot  interfere  where  the  magis- 
trate  has   exercised    his    discretion,   if   he 
has  proceeded    on  a  sufficient   infomatloa 
on  oath "    We  think  that  case  lays  down 
the  true  rule.     In  the  year  1825  there  was 
a  case  of  this  sort  upon  the  application  of 
the  M  arquis  of  Hertfora.    llie  application  was 
successful,  though  the  word  tkrrti  did  not  ap- 
pear in  the  articles  of  the  peace ;  but  in  that 
case  there  had  been  an  assault  committed  be- 
fore, and  the  defendant  declared  that  he  would 
repeat  it,  if  certun  circumstances,  very  pro- 
bable to  occur,  should  in  fact  occur.  The  case 
therefore  in  spirit  supports  the  doctrine  to 
which  we  have  before  referred.    My  brother 
Coleridge  has  also  dbebvered  another  case, 
that  of  Bin,  Dennh  against  Dr.  Lane^  which 
bears  much  resemblance  to  the  present.    Mrs. 
Dennis  was  a  widow,  and  had  a  daughter  who 
had  a  property  of  800/.  a-year  secured  to  her 
for  her  lire.    The  doctor  wdUld  persevere  in 
the  attempt  to  obtrude  his  company  on  the 
young  lady,  and  on  one  occasion  ne  got  into 
the  house  of  Mrs.  Dennis,  and  meeting  that 
lady  on  the  stairs  he  pushed  by  her  In  spite  of 
her  resistance,  and  on  to  the  young  lady's 
chamber.     In  consequence  of  this  conduct 
Mrs.  Dennis  sent  for  a  friend,  and  got  her 
daughter  carried  to  London,  whither  the  doc- 
tor followed  her,  and  on  the  following  morning 
the  doctor  again  pursued  the  young  lady,  and 
took  up  lodgings  at  the  same  inn,  and  assaulted 
the  gentleman  under  whose  care    she    was 
placed,  and  some  time  afterwards,  meeting  in 
an  asiixe  town  with  this  gentleman,  who  was  a 
barristers  the  doctor  assaulted  him,  in  conse- 
quence of  which  the  mother  was  compelled  to 
exhibit  articles  of  the  peace  against  the  doctor, 
and  on  her  oath  statea  that  the  assault  on  the 

Sentleman  was  committed  in  pursuance  of  the 
esign  upon  her  daughter.  The  Court  held 
that  articles  of  the  peace  must,  under  those 
circumstances,  be  ||[ranted  against  the  doctor 
who  had  behaved  in  this  manner,  for  that 
there  lieing  an  old  oflTence,  for  which  the  secu- 
rity of  the  peace  could  properly  be  aivarded, 
and  a  fresh  act  of  violence  committed  in  fur- 
therance of  the  desij^n  of  the  doctor,  these 
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circamfttances  gave  jfood  (ground  to  the  Court 
for  ordering;  him  to  ^ive  eecttrity  of  the  peace. 
It  aiay  be  observed  that  the  form  of  the  articles 
does  not  appear  there,  but  the  reading  of  the 
ca&e  will  well  warrant  the^  imprcMion  that  Dr. 
Lane  intended  and  attempted  to  deprive  the 
exhibitant  of -the  custody  of  her  daughter  by 
the  use  of  personal  violence.    So  that  in  fact 
the  grant  or  the  articles  of  the  peace  proceeded 
on  the  ground  of  old  violence  committed  and 
further  violence  threatened  by  the  manifest  acts 
of  the  party.    That  case  shews  that  the  threat 
need  not  be  by  word  of  mouth,  nor  directed  in- 
.dividually  again»t  the  exhibitant,  but  may  be  a 
.violence  threatened  by  manner  and  action,  and 
carried  ioto.effect  against  the  person  of  a  third 
party*    But  where  violence .  is  to  be  inferred 
.from  particular  facts  which  do  not  in  them- 
selves bear  that  construction,  the  party  exhi- 
jjjting  the  complaint  must  state  such  facts,  and 
liis  belief  of  the  threatened  violence,  and  his 
reasons  for  tliat  belief,  and  not  leave  the  Court 
to  draw  the  inference.    If  in  this  case  there 
.was  a  threat  of  personal  violence,  or  conduct 
which  led  the  exhibitaut  to  fear  it,  she  ought 
so  to  have  stated  it  in  the  articles.    In  arriving 
at  this  conclusion  most  reluctantly,  consider- 
ing what  has  been  the  conduct  of  the  prisoner, 
we  do  not  decide  that  this  conduct  alone  has 
not  been- sufficient  to  warrant  the  granting  of 
articles  of  the  peace.    On  the  contrary,  we  say 
that  if  such  conduct  should  be  renewed,  and 
.the  prisoner  be  brought  before  us  in  a  proper 
manner,  according  to  the  rules  prescHbed  by 
'  the  practice  of  the  Court,  we  shall  probably 
feel  it  necessary  to  restrain  him  strictlv  from 
the  repetition  of  such  conduct,  and  his  former 
proceedings  may  be  referred  to,  so  as  to  give  a 
character  to  those  of  a  recent  date.     The  King 
v.  MendnzS^  The  laws. of  England  oiay  perhaps 
be  reproached  for  their  want  of  the  means  of 
affording  protection  to  females  where  threats 
of  personal  violence  are  not  used,  and  we  may 
wonder  why,  in  thenuwerous  police  actspassed 
of  late  years,  no  provision  to  supply  this  defect 
has  been  introduced.    But  none  such  exists, 
and  we  mu«t  administer  and  not  make  the  law, 
and  in  this  case  we  feel  bound  to  order  that 
the  prisoner  to  be  discharged. 

Prisoner  discharged  from  custody  accord- 
ingly. —  The  Queen  v.  Dunn,  h\.  T.  1840. 
Q.  B.  F.  J. 


<Btiern'i^  SSrnc!)  ^prartfce  Court. 

TAXATION     OF    COSTS.  —  MASTER'S    DISCRE- 
TION.— ALLOWANCE  ON  TAXATION. 

1/  the  Muster t  on  taxtftion,  punuunt  to  the 
wual  rule  for  referring  a  Oili  to  him,  de- 
dines  to  enter  into  the  queUiun  us  to  the 
proprii-ty  of  allowing  a  particular  sum  in 
diminution  of  the  sum  to' be  uwarded  by  his 
allucatiir,  the  Court  will  refer  the  matter 
back  to  him  to  review  his  tajsation^ 

In  this  case  the  bill  of  the  attorney  for  the 
defendant  had  been  referred  to  the  Master  for 


taxation.  On  the  inquiry  before  that  QfActr,  a 

Satm  was  made  that  a  sum  of  30/.  should  be 
lowed  in  diminution  of  the  sum  to  be  paid 
pursuant  to  the  allocatur.  The  Master  refused 
to  entertain  the  question.  The  order  to  refer 
was  in  the  usual  form. 

0*Mullep  obtained  a  rule  to  shew  cause  why 
the  Master  should  not  review  his  taxation  in 
order  that  the  question  as  to  allowing  the  30/. 
in  diminution  of  the  allocatur  might  be  con- 
sidered. 

Fitzherbert  shewed  cause,  and  contended 
that  it  appeared  on  the  affidavits  that  the  sum 
in  question  was  properly  disallowed  by  the 
Master. 

PaHeion,  J  ,  thought  that  this  Court  was  not 
I  the  proper  tribunal  for  discussing  the  pro- 
priety of  making  the  deduction  in  question  in 
the  first  instance.  The  matter  should  first 
have  been  ducussed  before  the  Master.  Thai 
was  the  more  suitable  tribunal,  for  its  diacoa^ 
sion,  as  he  had  power  to  call  for  further  affi- 
davits and  to  adjourn  the  inouiry  from  time  to 
time.  The  Master  should  nave  inquired  into 
this  matter,  and  as  he  appears  to  have  refused 
to  entertain  it,  it  must  be  rrferred  back  to  him 
for  his  consideration. 

Rale  absolute.  —  Reg,  v.  Thomas  Roamm, 
M.  T.  1840.    Q.  B.  P.  0. 


<^  1  Sir.  173. 


PLEADING. — DEMURRER. —  REPLICATION. 

DE  INJURIA — DRAWING  UP  RULE. — 
FRIVOLOUS  DEMURRER. 

fFhere  there  is  a  demurrer  to  a  replication,  a 
rule  for  setting  aside  that  demurrer  on  the 
ground  of  its  being  frivolous,  ought  to  be 
drawn  upon  reading  the  pleas,  as  well  as 
the  other  pleadings  tn  the  cause. 

In  the  present  case,  the  defendant  had 
pleaded  several  pleas  to  the  declaration.  To 
one  of  them  the  pUintiff  replied  de  injuria. 
To  this  replication  the  defendant  demurred. 
The  plaintiff  obtained  a  rule  to  shew  cause 
why  that  demurrer  should,  not  be  set  aside,  on 
the  ground  of  its  being  frivolous. 

Butt  appeared  to  shew  cause  against  that 
rule,  and  submitted  that  the  Court  could  not 
look  sufficiently  at  the  pleadings  in  the  pre- 
sent case,  in  order  to  determine  the  question, 
whether  the  demurrer  was  frivolous  or  not. 
The  rule  was  drawn  up  on  reading  an  affi  lavil 
and  a  paper  writing  annexed.  On  examining 
that  paper  writing,  it  was  found  to  contain  *  a 
copy  ot  die  replications  and  rejoinders  in  the 
cause,  and  of  the  demurrer,  iMit  not  of  the  de- 
claration and  pleas.  It  was  submitted  as  a 
preliminary  objection,  tiiat  a  copy  of  (be  whole 
of  the  pleadings  in.  the  cause, -should  have  been 
brought  before  the  Court,  by  the  rule  which 
bad  been  so  obtained  by  the  plaintiff. 

In  support  of  the  rule,  Humfrey  contended, 
that  as  the  replication  to  which  the  demurrer 
was  pleaded  has  been  brought  before  the 
Court,  all  that  was  requisite  bad  been  done. 

Patteson,  J.,  was  of  opinion  that  the  plea 
and  declaration  should  have  been  brought  by 
the  rule,  before  the  Court.     If  the  plea  was 
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not  before  the  Court,  it  was  impossible^  to  .  coDforimty  wick  tiie  writ,  aliboa|;h  tbe  notice 
judge  of  tbe  goodness  of  tbe  replication  whicb  ,  migbt  be  considered  m  a  Yariance  from  it  $  all 
was  plttaded  in  that  plea.    The  present  rule  ^  that  the  defendant  had  a  right  to  c)aim>  was  lo 


will  therefore  be  discharged,  but  without  costs 
Rule   accordingly.  —  Hnmce  v.   Anderton, 
W.  T.  1840.    Q.  B:  p.  C. 


llB.J(Dlh88T0N    OF    ATTORNEY.  —  NOTICES. — 
NONPATMENT  OF  D»JTT. — LACHES. 

Under  certain  special  circumstances,  the  Court 
wilt  allow  an  attorney  to  be  admitted  fcith- 
out  the  usual  notices,  where,  q/ter  ceasing"  to 
practice /or  a  year,  he  has  allowed  the  \5th 
Norember  to  pats  without  taking  out  his 
annual  certificate, 

lo  this  case  an  attorney  had  for  several  years 
taken  out  bis  annual  certificate  regularly.  His 
last  certifieate  expired  on  the  1 5th  November, 
1839.  From  that  day  until  the  15tb  November 
1840;  be  had  abstained  altogether  frum  prac- 
tice. *  The  16tb  November  1840,  was  on  a 
Snndtiy.  On  the  16th  the  amount  of  certifi- 
cate tnoney  was  sent  to  the  Stamp  Office  for 
the  purpose  of  obtaining  the  atinual  certificate.. 
This  was  declined  at  that  office,  on  the  ground 
that  the  15th  November  had  passed. 

Butt,  now  on  behalf  of  the  attorney,  on  the 
1 7th  November  applied  for  leave  ibat  he  might 
be  re- admitted  without  giving  the  usual  notices 

Patteson,  J.,  thought  (hat,  under  the  circum- 
stances, be  might  be  re-admitted  without  the 
payment  of  any  fine,  and  ffitbout  the  usual  no- 
tices. 

Application  granted.  —  Ex  parte  Knipe, 
M.T.  1840.    Q.B.  P.O. 


IRREGULARITT. — DECLARATION. — NOTICE    OF 
DBCf^ARATlON. — VARIANCE. 

J/  a  notice  of  declaration  in  describing  the 
form  of  action,  states  a  different  form  from 
that  mentioned  in  the  writ,  the  defendant  is 
authorised  in  moving  to  set  aside  the  declara^ 
tion  as  well  as  the  notice. 

In  this  case  a  writ  of  summons  in  an  action 
on  promises,  had  been  sued  out  against  tbe 
defendant.  The  defendant  did  not  duly  ap- 
pear, and  the  plaintiff  therefore  entered  an 
appearance  for  him,  according  to  the  statute ; 
in  due  time  the  plaintiff  filed  his  declaration  in 
conformity  with  tbe  writ,  that  is  to  sav,  in  an 
action  on  promises ;  after  filing  the  declaration 
he  gave  notice  to  the  defendant  that  the  de- 
claration had  been  filed.  In  the  notice,  how- 
ever, the  action  was  described  as  an  action  of 
debt ;  a  rule  nisi  was  afterwards  obtained  by 
the  defendant,  calling  on  the  plaintiff  to  shew 
cause  why  the  declaration  and  notice  should 
not  be  set  aside,  on  the  ground  of  a  variance 
from  the  writ,  the  notice  being  in  an  action  of 
debt,  and  the  writ  being  in  an  action  of  pro- 
mises. 

Swann  appeared  to  shew  cause  agtunsttbe 
rule,  and  as  a  preliminary  objection,  contended 
that  the  defendant  a^tked  too  much  by  his  rule, 
m  seeking  lo  set  aside  both  the  notice  and  the 
declaration.     The  declaration  was  in  strict 


set  aside  the  notice  of  declaration. 

Humfrey  supported  the  rule,  and  submitted 
Lliiat  as  the  notice  of  declarntion  must  be  prc- 
"^iiied  to  conform  with  the  declaration  itself, 
as  to  the  form  of  action  adopted  by  the  plain- 
tiff, the  defendant  had  a  ri(;ht  to  move  to  set 
aside  the  declaration  as  well  as  tbe  notice  of 
declaration. 

Patteson,  J.,  thought  that  the  rule  could  not 
be  considered  as  asking  too  much,  as  the  de- 
fendant had  a  right  to  give  credit  to  the  plain- 
tiff,  that  the  declaration  was  in  conformity 
with  the  notice.  Tbe  present  rule  must  there- 
fore be  made  absolute. 

Rule  absolute.  —  RMnson  v.  Evrington, 
M.  T.  1840.    Q.  B.  P.  0. 


ATTACHMENT. — COSTS. — RULE  OF  COURT. — 

1&2VICT.  c.  no,  S.  18. 

Under  special  circumstances,  where  a  party 

■  cannot  be  served  with  a  rule  nisi  fir  an 

attachment,  the  Court  will  grant  a  rule,  to 

shew  cause  why  the  party  should  not  be 

ordered  to  pay  the  amount  in  question. 

In  this  case  an  action  of  ejectment  hful  been 
brought  by  a  person  named  Neale,  to  recover 
a  certain  property  in  Lancashire.  The  action 
was  unsuccessful ;  the  plaintiff 's  attorney  was 
then  changed,  and  his  bill  taxed  at  a  certain 
sum.  It  then  became  necessary  to  ascertain 
where  the  plaintiff  was,  in  order  to  serve  him 
with  the  Master's  allocatur.  Various  attempts 
were  made  to  discover  his  place  of.abo<le,  but 
without  effect ;  at  length  an  order  was  made 
on  the  plaintiff's  new  attorney,  that  he  should 
disclose  the  place  of  abode  of  his  client.  Tbe 
attorney  at  length  produced  his  client,  and  he 
was  served  wiih  the  allocatur.  From  that  time 
to  the  present,  the  client,  Mr.  Neale,  had  not 
been  seen;  personal  service  therefore  could 
not  be  effected  upon  him  of  the  rule  for  an 
attachment. 

Creswell  now  moved  either  for  permbsion  to 
issue  an  attachment  under  tbe  special  circum- 
stances of  tbe  case,  without  personal  service, 
or  for  an  order  of  Court  on  Neale  to  pay  that 
sum,  so  as  to  bring  the  case  within  1  &  2  Vict, 
c.  110,  s.  IS.  The  words  of  that  section  were 
"That  all  decrees  and  orders  of  Courts  of 
Equitv,  and  all  rules  of  Courts  of  Common  Itaw, 
anil  ah  orders  of  the  Lord  Chancellor,  or  of 
the  Court  of  Review  in  matters  of  bankruptcy, 
and  all  orders  of  the  Chancellor  in  matters  of 
lunacy,  whereby  any  sum  of  money,  or  any 
costs,  charges,  or  expences,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgment 
in  the  superior  courts  of  common  law,  and  the 
person  to  whom  any  such  monies,  or  costs, 
changes,  or  expenses  shall  be  payable,  shall 
be  deemed  judgment  creditors  within  the 
meaning  of  this  act ;  and  all  powers  hereby 
given  to  the  Judges  of  the  Superior  Courts 
of  Common  Law,  with  respect  to  matters  d/e- 
pending  in  the  same  Coarts,  shall  and  may 
be  exercised  by  Courts  of  Equity  with  jre- 
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8pect  to  matters  therein  depending,  and  by  tlie 
liord  Chnnrellor  and  the  Omrt  of  Refiew  in 
matters  of  bankniptcy,  and  by  the  Lord  Chan- 
cellor in  matters  of  hiiiacy ;  and  all  remedies 
hereby  i^iven  to  judi^ment  creditors  are  in  like 
manner  )(iven  to  persons  to  whom  any  roonejjj^ 
or  costs,  char^^res,  or  expeiices  are  by  such  ^ 
ders  or  rules  re^pective]y  directed  to  t>e  paid." 
^k>me  doubt  mif^ht  exist  whether  the  aiiocaiur, 
althoojfh  founded  on  the  judf^e's  order  for  tax- 
ation,  which  was  made  a  rule  of  Court,  could 
be  considered  as  an  order  for  the  payment  of 
money  within  that  section.  It  wu  tlierefore 
BUffgested  that  a  rule  nisi  why  he  should  not 
be  ordered  to  pay  the  money  in  tinestion  should 
be  fcranted.  Personal  service  of  that  rule 
would  not  be  necessary,  and  thus  the  object  of 
Gompelliuj^  him  to  pay  the  costs  might  be  at- 
tained. 

Paitesons  J*»  thought  it  better  that  such  a 
rule  should  be  obtained  than  to  break  in  upon 
the  usual  practice  by  making  a  special  order 
dispensinfr  with  pernonal  service  of  the  rule. 

Rule  accordintfly. — Xeale  ?•  Postleihwaite, 
M.T.  1840.    Q.B.P.C. 


NONSUIT. — NBW  TRIAL. — BLSCTION  TO  BB 

NONSUITED. 

inhere  a  plaintiJT  elecU  to  be  nenettited,  he 
cannot  a/terwardt  move  for  a  new  trial  </ 
the  came. 

This  was  an  action  for  the  recovery  of 
8/.  We,  2d.,  by  virtue  of  a  writ  of  trial,  tried 
brfore  the  under  sheriff  of  Sussex.  At  the 
trial  a  difficulty  ariose  in  the  plaintiff's  case, 
with  resuect  to  the  proof  of  certain  documen- 
tary evidence  necessary  to  support  his  claim. 
Having  taken  the  opinion  of  the  under  sheriff 
as  to  the  effert  of  the  evidence  as  it  then  stood, 
that  officer  was  of  opinion  that  the  plaintiff 
would  not  be  entitled  to  recover  more  than  a 
shilling  damages.  The  plaintiff's  counsel  then 
elected  to  be  nonsuited. 

Tyndale  moved  for  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside  on  the 
ground  of  misdirection  by  the  under  sheriff, 
with  respect  to  the  evidence  in  question. 

Ctttrkion  ap|)eared  to  shew  cause,  and  con- 
tended that  after  the  plaintiff's  counsel  had 
elected  to  be  nonsuited,  it  was  not  competent 
for  him  to  move  to  set  aside  that  nonnuit 
With  respi^ct  to  any  suggested  misdirection  to 
the  jury,  how  could  such  exist,  because  the 
case  had  been  withdrawn  from  their  considera- 
tion by  the  plaintiff's  own  act  ?  Under  these 
(*ir«'um8tances  the  present  rule  ought  to  be  dis- 
char«;ed. 

Tyndnle  appeared  to  support  the  rule. 

Patteeou,  J.,  stated  it  to  be  his  opinion  that 
where  the  plaintid  elected  to  be  nonsuited,  he 
cannot  aftenvard«  move  to  svt  that  nonsuit 
aside. 

Clarkeon  afterwards  consented  that  en  pav- 
ment  of  the  costs  of  the  day,  and  of  this  appli- 
cation, the  nonsuit  should  be  set  aside  and  a 
new  trial  had. 

Rule  accordingly.  —  Dnrnes  and  others  v. 
mghtiHon.    M.  T.  Id40.    Q.  B.  P.  C. 


Michaelmas  Term,  1840. 

4th  Victoria,  1M  Nov.  1810. 

This  Court  will  on  the  26th  day  of  November 
instant,  and  two  following  days,  hold  sittings, 
and  will  on  the  said  26th  instant,  and  two  fol- 
lowing days  proceed  first  in  disposing  of  the 
business  in  the  Peremptorff  Paper ,  and  imme« 
diately  after^vards  will  proceed  to  hear  the 
cases  now  pending  in  the  Crown  Paper, 

Bt  tub  CourT| 

SUtings  after  AfwkaeUnas  Term,  1840. 

MinOLBSBX. 


Common  Juries, 

Thursday.  Nov.  26.— 
(Causes  with  judg- 
ment of  the  Term.) 
Monday  .  Nov.  30 
Tuesday  •  Dec.  1 
Wednesday  •  2 
Thursday  •       3 


SpedalJaries. 

Friday      •  Dee.  4 

Saturday  •  •  5 

Monday    ,  •  7 

Tuesday    •  •  8 

Wednesday  •  9 

lltursday  .  10 


LONDON. 

Adjournment  Dap, 

Friday       .        .Ill 

The  Cobrt  may  return  to  Middleaejt  for  nuf 
cause  specially  appointed. 


THE  BDITOR'8  LBIT£R  BOX. 


Thb  report  of  the  decision  of  the  revisinic' 
barrister  for  Dorsetshire  haa  been  received. 
We  expect  some  others,  and  will  then  give  a 
review  of  the  subject* 

The  communication  from  Liverpool,  regard- 
ing acticms  against  non-residence,  shall  be  at- 
tended to. 

The  suggestion  of  P.  S.,  shall  lieconaiderN|. 

A  correapondent  at  Market  Drayton  is.  in- 
formed, that  tlie  report  he  refers  to  is  not  from 
the  Record  CommiKsionera,  but  the  Master  of 
the  Rolls,  as  the  Keeper  of  the  Records  of 
Enifland,  arting  under  the  recent  statutey 
1  Vict.  c.  94.     See  17  L.  O.  6. 

We  fear  that  we  cannot  for  some  time 
attend  to  the  queries  sent  by  W.  L.  R.  'and 
H.  G 

The  letters  on  Legal  Education  in  Firance 
are  acceptalde. 

We  shall  take  an  early  opportunity  of  no« 
ticing  the  report  of  the  Dubhn  Law  Institute, 
and  the  introductory  lectures  of  its  several 
professors. 

We  are  not  aware  of  anv  circulating  law 
library.  The  student  should  have  elementary 
works  at  home,  and  books  of  reference  may  br 
•een  at  the  public  law  libraries. 

We  are  enabled  to  give  the  Questions  at  the 
Examination  of  Michaelmas  Term,  varied  only 
ill  a  few  particulars,  of  no  importance  to  the 
student. 


Sljr  ll^giil  0hwthtti. 


SATURDAY,  NOVEMBER  28,  1840. 


'*'  Qvod  maffi*  ad  Not 


Peitinet,  et  acscire  malaiiieat»  afrltamna. 


HORAT« 


ECCLESIASTICAL  DUTIES  AND 
REVENUES. 


We  ahall,  in  the  present  article,  endeayonr 
to  state  the  precise  operation  of  the  Act  of  the 
last  session  of  Parliament,  carrying  into  effect 
the  Fourth  Report  of  the  Ecclesiastical  Com- 
missioners, 3  &  4  Vict.  c.  113.  It  is  too 
long  to  print  at  length,  neither  is  it  neces- 
aary  for  our  purpose ;  but  its  general  scope 
and  objects  cannot  be  too  Tvidely  known. 

By  Stat.  6  &  7  -W.  IV,  c.  77,  some  very 
considerable  alterations  are  made  as  to  arch* 
bishopricks  and  bishopricks,  both  as  to  their 
number  and  revenue^    This  was  the  first 
act  founded  on  the  recommendations  con- 
tained in  the  report.     The  present  act  is 
intended  diiefly  to  carry  into  effect  the 
recommendations  contained  in  the  report 
touching  cathedral  and  collegiate  churches, 
and  it  is  fbulided  on  the  good  principle  of 
diminishing  the  sinecures  of  the  church  for 
the  benefit  of  those  who  do  the  spiritual 
"Work ;    not  lessening  the  revenues  of  the 
church,  but  increasing  its  efficiency.    The 
object  of  the  first  twenty  sections  therefore, 
IS  to  suppress  and  diminish  useless  canonries, 
by  whatsoever  name  therare  called,(and  from 
henceforth,  all  the  members  of  chapters,  ex- 
cept the  dean,  are  to  be  styled  canons,  s.  1.) 
Thus  six  are  suspended  at  Canterbury,eight 
at  Windsor,  seven  at  Winchester,  and  all  will 
be  cut  down  ultimately  to  the  number  men- 
tioned in  the  schedule.     By  s.  21,  three 
non residentiary  deaneries  are  suppressed; 
and  by  s.  3,  the  necessary  residence  for  all 
deans  and  chapters  hereafter  appointed,  is 
defined.     Thb  is  to  be  eight  months  at  the 
least  in  every  year  by  every  dean,  and  three 
months  for  every  canon ;  and  after  the  pass- 

*  See  these  stated,  Stewart's  Blacksteney 
VoLLpp.  40d--411. 

VOL.  XXI.— WO.  624. 


ing  of  the  act.  no  preaentalaons  to  any  pre- 
bend  not  residentiary  is  to  give  any  right 
to  any  endowment  or  emolument  (s.  22)« 
By  8.  '23,  however,  redting  that  it  is  expe« 
dlent  that  all  bishops  should  be  empowered 
to  confer  distinctions  of  honour  upon  deserv- 
ing clergymen,  honorary  canonries  may  be 
founded  in  every  cathedral  church  in  Eng- 
land in  which  there  are  not  already  found- 
ed any  non-iesidentiary  prebends;  and  the 
holders  of  such  canonries  shall  be  styled 
honorary  canons,  and  shall  be  entitled  to 
stalls,  and  to  take  rank  in  the  cathedral 
church  next  after  the  canons. 

The  deans  of  the  old  cathedrals,  and  three 
canons  of  St.  Paul's,  are  to  be  appointed  by 
her  Majesty  (s.  24) ;  the  canons  of  the  old 
cathedrals  are  to  be  appointed  by  the  bishops 
(s.  25) ;  the  canons  of  Ripon  and  Manches- 
ter are  to  be  appointed  by  their  respective 
bishops  (s.  26). 

No  person  shall  hereafter  be  capable  of 
receiving  the  appointment  of  dean,  arch- 
deacon, or  canon,  untQ  he  shall  have  been 
sis  years  in  priest's  orders,  except  in  the 
case  of  a  canonry  annexed  to  any  professor- 
ship^ headship,  or  otherc^ce  in  any  univer- 
sity (s.  27).  This  is  a  very  proper  provision. 
While  canonries  and  deaneries  are  thus  cur- 
tailed and  regulated,  provision  is  made  for  in- 
creasing and  creating  archdeaconries.  An 
archdeacon  has  an  ecclesiastical  jurisdic- 
tion immediately  subordinate  to  the  bishop 
throughout  the  whole  of  his  diocese  (see  6  &  7 
W.  4,  c.  77,  8.  19);  and  liis  duties  are  very 
important  and  necessary.  It  has  been,  how- 
ever, one  of  the  anomalies  in  the  distribution 
of  the  revenues  of  the  Church  of  England, 
that  this  ecclesiastic  had,  except  in  one  or 
two  instances,  very  small  revenue  as  such. 

"  This  had  the  cure  without  the  care, 
And  that  the  care  without  the  cure." 
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But  provision  is  very  properly  made  for  re- 
medying this  by  the  present  act.  Bj  s.  32, 
new  archdeaconries  and  rural  deaneries  (an- 
other useful  ofiice  grown  out  of  use  fat  the 
same  reason)  may  be  created  by  dividing 
into  two  or  more  portions  any  archdeaconry 
or  rural  deanery ;  and  by  s.  34,  provision 
is  made  for  endowing  archdeaconries.  This 
may  be  done  with  the  consent  of  the  bishop 
by  the  annexation  of  an  entire  canonry,  or 
a  charge  on  a  canonry,  or  by  augmentation 
out  of  the  common  fund ;  but  every  arch- 
deacon is  to  reside  eight  months  in  every 
year  within  the  diocese  in  which  his  arch- 
deaconry is  situate. 

All  the  separate  patronage  of  members  of 
deans,  and  other  individual  members  of 
chapters,  are  transferred  to  the  bishops  of  the 
dioceses  in  which  such  benefices  are  situate 
(s.  41.) 

The  next  clause  to  which  we  would  ad- 
vert, should  be  borne  in  mind  by  our  readers. 
It  is  s.  42,  by  which  no  spritual  person  shall 
sell  or  assign  any  patronage  or  presentation 
belonging  to  him  by  virtue  of  any  dignity 
or  spiritual  office  held  by  him ;  and  every 
such  sale  or  assignment  shall  be  null  and 
void,  lliis,  we  presume,  would  extend  to 
toy  charge  or  mortgage.  The  act  leaves 
untouched  tdl  existing  charges  on  this  spe- 
cies of  property. 

'  The  patronage  of  the  minor  canons  is  to 
be  vested  in  the  Chapters,  and  the  stipend  of 
each  minor  canon  is  not  to  be  less  than  1 50/. 
per  annum  (s.  46);  and  regulationsare  to 
be  made  by  the  chapters,  or  by  the  visitors 
in  their  deftiult,  for  tiiis  purpose  (s.  47). 

We  next  come  to  an  important  provision. 
All  ecclesiastical  rectories,  without  cure  of 
souls,  in  the  patronage  of  her  Majesty  or 
of  any  ecclesiastical  corporation,  aggregate 
or  sole,  whero  there  shall  be  a  vicar  endowed, 
or  a  perpetual  curate,  are  to  be  suppressed  ; 
and  any  such  rectory,  the  advowson  whereof 
shall  belong  to  any  person  other  than  as 
aforesaid,  may  be  purchased  by  the  Eccle- 
siastical Commissioners  and  suppressed  also 

(8.  48). 

The  profits  of  all  the  suspended  canonries 
are  to  be  vested  in  the  Ecclesiastical  Commis- 
sioners for  the  purposes  of  the  act  (s  49,) 
as  also  the  separate  estates  of  deaneries  and 
banonries  not  suspended  (s.  50)  ;  as  also  the 
endowment  of  suppressed  sinecure  rectories 
(s.  64,)  as  also  the  estates  of  newly  endowed 
archdeaconries  (s.  56,)  to  recover  which  the 
commissioners  are  to  have  all  legal  powers 
of  enforcing  payments  and  of  obtaining 
possession  (s.  57.)  All  these  sources  are 
to  form  a  general  fund,  to  be  applied  ''for 


tiie  cure  of  souls  in  parishes  where  such 
assistance  is  most  required,  in  such  manner 
as  shall  be  deemed  most  conducive  to  the 
efficiency  of  the  established  church."    • 

By  s.  72,  benefices  may  be  divided  or 
consolidate  with  consent  of  patrons,  ^j 
8.  73,  provision  may  be  made  for  securing 
the  better  performance  of  spiritual  duties  in 
all  endowed  parishes.  By  s.  77,  the  valua- 
tion of  ecclesiastical  revenues  may  be 
amended.  By  s.  78,  additional  commis- 
sioners are  appointed,  vix,  all  the  bishops  of 
England  and  Wales,  the  Chief  Justice  of 
the  King's  Bench  and  Common  Pleas,  tiie 
Master  of  the  RoUs,  the  Lord  Chief  Baron, 
the  Judges  of  the  Prerogative  Court,  the 
High  Court  of  Admiralty,  the  deans  of 
Canterbury,  St.  Pauls,  and  Westminater, 
and  such  four  lay  persons  as  the  Queen  shall 
appoint,  and  such  two  lay  persons  as  the 
Arohbi^op  of  Canterbury  shall  appoint. 
The  commissioners  so  appointed  are  to  lay 
schemes  before  the  Queen  in  council  for 
carrying  the  act  into  effect  (s.  83,)  and  the 
Queen  in  council  may  make  the  necessary 
orders  for  carrying  the  same  into  effect 
(s.  84.) 

These  are  the  provisions  of  this  important 
act,  which,  taken  in  connection  with  the  act 
for  reg^ulating  archbishopricks  and  bishop - 
ricks,  6  &  7  W.  4,  c.  7Z,  the  act  for  abridg- 
ing the  holding  of  benefices  in  plunlity, 
and  making  better  provision  for  the  resi- 
dence of  the  clergy,  I  &  2  Vict.  c.  106, 
and  the  act  of  the  last  session  for  better 
enforcing  church  discipline,  3  &  4  Vict, 
c.  86  (to  which  we  shall  hereafter  advert) 
altogether  form  a  very  useful  iiody  of  law 
for  regulating  the  clergy ;  and,  as  we  tfaiidc, 
for  upholding  the  established  church,  by 
wiping  off  its  blemishes,  by  incrcasing  its 
efficiency,  enlarging  its  sphere  of  useful- 
ness, and  greatly  extending  the  blessings  of 
its  doctrines. 

ON  THE  COURT  OF  CHANCERY. 


LBTTBR  XX. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
The  very  roomeDt  after  I  had  re-perused  my 
own  letter  in  your  number  of  last  Saturday, 
on  taking  up  the  Times  of  the  same  day,  1 
found  a  letter  from  Mr.  CommisBioner  FVtne, 
addressed  to  its  editor,  advocating  views  al- 
most entirely  similar.  The  facts  he  mentions 
are  so  important,  that  thev  are  well  worthy 
some  notice  in  your  journal,  (where  they  can 
be  more  ea^il^  referred  to  than  in  a  newt* 
paper,)   especially  as,  from   the  station  this 
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gtntleman  holds,  and  the  zeal  and  ability  he 
ahews  in  the  cause,  his  opinions  and  experience 
are  of  j(reat  value.  Let  os  see,  then,  what 
Mr.  Fane  says.  His  object  is  to  bring  before 
the  public  some  cases  which  have  come  under 
his  notice  as  Commissioner  of  Baukruptcv. 
The  first  was  one  "  wherein,  though  the  only 
question  at  issue  was  one  of  the  simplest 
nature,  the  delay  had  extended  to  thirteen 
y^ars,  and  the  next  step  appeared  likeljr  to  be 
a  reference  back  to  the  Master  to  review  his 
report.  Of  the  thirteen  years'  delav  in  that 
case,  dght  years  and  one  month  had  been 
apent  upon  tne  reference." 

The  other  case  he  states  more  at  length : — 
*<  Before  1835,  a  sum  of  1250/.  was  held  by 
trustees  upon  trust  for  a  lady  for  life,  with  re- 
mainder to  her  daughter.  In  1835  the  ladv 
died.  Meanwhile  the  daughter  had  married, 
and  her  husband  had  become  bankrupt;  and 
hence,  on  the  death  of  the  lady,  the  beneficial 
interest  in  the  fund  passed  to  the  husband's 
assignees  in  right  of  his  wife,  subject,  how- 
«irer,  to  what  is  called  *  the  wife's  equity  to  a 
aettlement,'  which  means  a  right  in  the  wife's 
trustees  to  resist  payment  of  the  funds  to  the 
husband,  or  any  one  claiming  under  him, 
without  some  reasonable  provision  Mn^  made 
out  of  it  for  the  subsistence  of  the  wife  and 
her  children.  In  all  such  ca^es  there  can  be 
no  doubt  as  lo  the  equity  ;  and  the  only  ques- 
tion that  can  arise  is  as  to  tl^  proportions  in 
which  the  fund  shall  be  divided  between  the 
wife  and  children,  and  the  husband's  cre- 
ditors ;  yet,  to  solve  a  question  of  this  sort, 
although  it  is  a  Question  of  discretion  and 
common  sense  only,  not  of  law,  a  Chancery 
anit  is  necessary — in  other  words,  there  roust 
be  a  bill,  several  answers,  briefs  for  the  hear- 
ing, a  reference  to  the  Master,  a  Master's 
report,  briefs  on  further  directions,  and  a  final 
order — all  these  papers  being  paid  for  at  so 
much  per  folio.  In  the  case  to  which  I  allude 
there  was  no  dispute,  and  the  cause  was  heard 
by  consent  as  a  short  cause,  and  therefore  the 
delay  and  expense  were  reduced  to  the  lowest 
.point  possible;  hence  the  delay  was  one  of 
three  years  only,  and  the  expense  only 
289/.  2*.  3</.,  the  plaintiff's  costs  being 
1 12/.  9*.  9c/.,  the  trustees'  costs  60/.  3*.  6«/., 
the  bankrupt's  cosU  45/.  12«.  Sd.,  and  the 
assignees'  costs  70/.  16*.  7</." 

This,  as  Mr.  Fane  says,  is  an  instance  of  a 
Cdse  where  "the  delay  and  expense  are  re- 
duced to  the  lowest  point  possible,"  and  surely 
it  is  a  disgrace  to  a  civilized  country  to  be  un- 
able to  deny  the  truth  of  this  statement.  And 
every  chancery  barrister,  and  every  solicitor  of 
six  causes  experience,  must  confirm  it.  ^  I 
would  ask,  by  the  way,  how  the  junior  equity 
bar  is  now  situate?  Instructions  come  for 
drawing  a  bill.  It  is  drawn,— away  go  the 
papers.  In  six  months  they  come  back,  to 
advice  on  the  answer,  and  perhaps  amend 
the  bill.  Then  must  come  the  answer  to  the 
amended  bill.  Then  the  papers  come  back  to 
advise  on  evidence.  The  advice,  perhaps,  is  to 
set  the  cause  down,  on  bill  and  answer.  If  so, 
the  cause  ia  set  down  for  hearing.    And  when 


does  hearing  come  ?  After  one,  two,  three, 
or  four  years'  delay !  And  what  is  next 
done?  a  reference  to  the  Master:  and  the 
cause  is  then  lo6t  to  sight,  for  four,  six, 
or  seven  years.  Is  this  a  satisfactory  state 
of  thiugs  to  the  junior  equity  bar, — the  work- 
ing members  of  that  branch  of  the  profes- 
sion? Supposing  it  insensible  to  all  bight  r 
considerations,  is  the  junior  equity  bar  at  pre- 
sent properly  remunerated  for  its  labours? 
Drawing  pleadings,  as  every  one  knows  who 
has  drawn  them,  is  not  remunerative  in  itself. 
It  should  be  followed  by  the  business  in  Court 
to  make  it  so;  but  now,  by  the  time  it  reaches 
the  Court,  it  is  very  probable  that  the  counsel 
who  drew  the  pleadings  has  forgot  all  about 
them  ;  or,  what  by  no  means  unfreuuently  hap- 
pens, the  papers  have  got  into  the  hands  of 
other  solicitors,  and  other  counsel  are  employ- 
ed. I  have  shown,  in  my  first  letter,  that  the 
present  state  of  things,  so  far  as  their  mere  self- 
ish interests  are  concerned,  is  highly  prejudi- 
cial to  the  solicitor  in  driving  away  their  clients. 
Is  it  more  beneficial  to  the  bar  as  a  body?  Do 
they  receive  a  fair  remuneration  for  their  la- 
bours ?  We  believe  that  very  few  indeed  will 
adioit  that  they  do.  It  is  ^uite  true  that  the 
leading  Queen's  Counsel  in  all  the  Equity 
Courts,  who  are  in  the  full  stream  of  business, 
are  in  a  thriving  stale ;  and  it  is  to  the  eternal 
honour  of  several  of  them  so  situated,  that  they 
are  lending  their  powerful  aid,  not  to  perpetuate 
the  system  which  works  so  well  for  them,  but 
to  reibrm  and  improve  it ;  and  I  am  quite  sure 
that  the  great  bulk  of  the  bar  will  soon  find  it 
their  interest,  as  well  as  their  duty,  to  follow 
them  in  this  course. 

But  then  comes  the  question.  What  is  the 
proper  course  to  take  to  accomplish  the  pro- 
per reform ;  and  I  am  happy  to  find  my  own 
view  greatly  supported  bv  Mr.  Fane.  He 
says,  very  truly,  that  '*  tne  Lord  Chancel- 
lor's plan  of  establishing  one  additional  Court 
of  Equity,  which  would  of  course  leave  the  de- 
lays m  the  Master's  Ofiice  untouched,  would 
never  abate  the  nuisance.*'  He  asks  "  whether 
the  multiplication  of  Courts  or  Judges  will  re- 
medy such  monstrous  mischeifs  as  those  he 
mentions  ?  Will  it  prevent  289/.  2s,  3d.  being 
spent  in  solviog  a  question  at  the  end  of  three 
years,  which  any  man  of  ordinary  judgment 
would  answer  for  nothing  in  five  minutes  ? 
Certainly  not.  Insufficiency  of  Courts  or 
Judges  did  not  delay  the  cause  in  quaAion  a 
single  day,  for  it  was  heard  by  consent  as  a 
short  cause,  yet  the  289/.  2s  3d.  was  wasted. 
What  then  is  the  remedy  ?  Mr.  Fane  proposes 
four  great  principles,  upon  which  a  real  reform 
might,  in  his  opinion  be  based  : — 

'*  1st.  The  dispensing  with  bills,  answers,  de- 
crees, references,  and  reports—  in  a  word,  with 
writing — in  a  vast  number  of  cases  in  which 
such  machinery  is  equally  useless,  cumbrous, 
and  expensive. 

<'  2  'The  abolishing  the  absurd  and  mischiev- 
ous system  of  remunerating  barristers,  regis- 
trars, masters,  clerks,  and  solicitors,  according 
to  the  length  of  the  papers  they  draw ;  and 

"3.  The  revision  of  those  absurd  rules  with 
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respect  to  parties  to  soits,  which  make  suitors 
in  Chancpry  so  frequently  resemble  an  Indian 
army,  where  there  are  ten  useless  followers  for 
tivery  fighting'  man. 

"  4.   UTTERLY   ABOLISH   ALL    RBFBRBNCES 

TO  MASTERS. — Let  fTcry  things  be  done  by  the 
Jud^e  himselfy  either  in  open  Court  or  in  his 
chnmbers,  and  for  references  substitute  ad- 
journments. Experience  would  soon  show 
what  is  the  proportion  between  business  to  be 
done  in  open  Court  and  business  to  be  done  in 
chambers :  if  the  proportion  should  require 
four  days  in  chambers  for  two  in  open  Court, 
the  Court  should  consist  of  three  Jud/^es,  each 
of  whom  should  sit  in  the  public  Court  two 
days  a  week,  and  in  chambers  four ;  if  the  pro- 
portion should  require  three  days  only  in  cham- 
bers for  three  in  open  Court,  each  Court  might 
consist  of  two  Judges  only,  with  correspond in^i^ 
arrangements.  I  should  exceed  the  limits  of 
a  letter  if  I  were  to  attempt  to  show  in  detail 
the  endless  evils  which  arise  out  of  the  odious 
system  of  references,  a  system  which,  by  di- 
viding the  business  of  a  suit  into  the  supposed 
difficult  and  the  supposed  easy,  and  assigning 
the  former  exclusively  to  the  Judge,  and  the 
latter  exclusively  to  the  Master,  overworks  the 
Judge,  making  him  illustrate  the  doctrine  that 
"  haste  is  not  always  good  speed,"  and  under- 
works the  Master,  making  him  illustrate  a 
doctrine  the  reverse  of  that  expressed  by  the 
old  proverb,  "  the  used  key  is  always  bright  ;*' 
nor  can  I  show  in  detail  how  nine-temhs  of  the 
existing  evils  would  be  obviated  by  this  change ; 
I  shall  therefore  leave  the  suggestion  to  work 
its  own  way,  contenting  myself  with  this  one 
observation,  that  the  plan  I  propose  is  no 
novelty,  for  that  the  Commissioners  of  the 
Court  of  Bankruptcy  have,  in  the  last  ten  years, 
judicially  directed  the  execution  of  thousands 
of  trusts,  having  had  no  Masters  to  whom  to 
refer  any  portion  of  their  duty ;  that  it  is  their 
habit  to  sit  in  public  or  in  private,  as  circum- 
stances may  require ;  and  that  I  have  never  yet 
heard  of  any  complaints  being  made  of  the 
manner  in  which  their  duties  have  been  per- 
formed ;  but,  on  the  contrary,  know  numerous 
instances  in  which  they  have  been  solicited  by 
all  parties  interested  in  a  question  to  assume 
jurisdictions  which  the  statutes  have  hitherto 
withheld  from  them.  Certain  I  am,  that  had 
the  questiou  which  arose  in  the  case  I  have  de- 
tailed come  before  a  Commissioner  of  the 
Court  of  Bankruptcy,  he  would  have  decided 
the  ntatter  iu  one  week,  not  in  three  years, 
and  Bt  an  expense  not  exceeding  10/.,  instead 
of  289/.  2s,  3d,'* 

He  afterwards  adds  the  following  postscript : 
"P.S.  It  is  a  singular  circumstance,  that  since 
writing  the  above,  the  very  case  has  come  be- 
fore me  by  consent,  and  I  decided  it,  appa- 
rently to  the  satisfaction  of  all  parties,  in  less 
than  ten  minutes,  and  with  no  other  expense 
than  the  usual  fee  for  the  attendance  of  an  at- 
torney for  each  party.  It  may  be  thought 
strange  that  a  Chancery  suit  should  have  been 
dispensed  with  ;  the  explanation  is,  that  the 
fund  was  rather  less  than  300/.,  and  would 
therefore  scarcely  bear  Chancery  squeezing/'  i 


However  startling  these  propositions  mnj 
be,  especially  that  relating  to  the  Masters, 
1  am  quite  satisfied  that  to  this  extent  the  re- 
quired reform  must  go.  I  alluded  to  it  in  mjr 
first  letter,  and  was  aboat  to  propose  it,  whea 
I  found  myself  thus  agreeably  anticipated  by 
Mr.  Fane. 

Bui  I  will  venture  to  add  a  fifth  propo« 
sition. 

5.  Restore  the  bankruptcy  jurisdiction  to 
the  Court  of  Chancery,  and  introduce  one 
uniform  machinery  for  the  administration  of 
assets,  whether  in  Chancery  or  in  Bankruptcy. 
If  the  Commissioners  of  Bankruptcy  have  for 
the  last  ten  years,  as  stated  by  Mr.  Fane» 
judicially  directed  the  execution  of  thousands 
of  trusts,  why  are  they  not  competent  to  do  ao 
in  Chancery  as  well  as  in  Bankruptcy  ?  The 
unsettled  state  of  the  Court  of  Bankruptcy 
gives  us  a  most  favourable  opportunity  of 
doing  this,  and  importing  ready-made  machi* 
nery,  which  has  shewn  itself  competent  to  dis- 
charge the  duty.  The  present  number  of 
Commissioners  would  not,  perhaps,  be  enough 
for  the  work :  add  to  them  the  roost  efficient 
of  the  present  Masters.  Elevate  the  whole  of 
them  to  the  rank  of  Judges,  and  abolish  the 
existing  machinery,  and  we  should  then  see 
whether  a  suit  in  Chancery  need  last  six 
years,  or  even  one  year, — whether  for  one 
suit  there  would  not  be  ten, — and  for  every 
hundred  discontented,  ruined,  and  broken- 
hearted  suitors,  there  would  not  be  one  thou- 
sand suitors  contented,  and  satisfied  that  jas« 
tice  was  indeed  administered  in  this  country. 

I  am,  Sir, 
Yours,  with  much  regard, 

Petbb, 
Lincoln's  Inn,  Nov.  24,  1840. 

[We  cannot  concur  in  all  these  mightv 
changes,  without  further  examination.     Eo.J 


INJUNCTIONS 
AGAINST  PORTIONS  OF  WORKS. 

Where  parts  of  a  work  are  pirated,  and 
parts  only,  some  difficulty  has  occurred  aa 
to  whether  an  injunction  would  be  granted 
or  continued  to  restrain  the  publication  of 
the  whole  work  in  which  the  piracy  had 
been  committed.  Lord  Eldon*s  language^ 
was,  "that  there  must  be  an  injunction 
against  such  part  aa  has  been  pirated ;  but 
in  those  cases  the  part  of  the  work  which 
was  affected  with  the  character  of  piracy 
was  so  very  considerable,  that  if  it  were 
taken  away,  there  would  have  been  nothing 
to  publish  except  a  few  broken  sentences," 
and  in  such  cases  an  injunction  will  unques- 
tionably be  granted  and  maintained.  But 
where  the  parts  of  the  work  not  pirated  are 
very  considerable,  and  stand  distinct  from 
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tiiooe  pirated*  considerable  difficulty  exists 
in  granting  an  injunction.    This  point  is 
fully  inquired  into  in  a  case  recently  re- 
ported,^ on  which  Lord  Langdaie,  M.  R., 
bestowed  much   attention;    and  we   shall 
mention  one  or  two  points  decided  by  it. 
In  the  first  place  his  Lordship  decided  that 
a  Court  of  Equity  will  extend  its  protection 
to    a    gazeteer,    dictionary,  or    calendar. 
**  Any  man  is  entitled  to  write  and  publish 
a  topographical  dictionary,    and   to  avail 
himself  of  the  labours  of  all  former  writers, 
whose  works  are  not  subject  to  copyright, 
and  of  all  public  sources  of  information ;  but 
while  all  are  entitled  to  resort  to  common 
aoorces  of  information,  none  are  entitled  to 
save  themselves  trouble  and  expense  by 
availing  themselves,  for  their  own  profit,  of 
other  men*s  works,  still  subject  to  copyright, 
and  entitled  to  protection ;"  if  not,  '*  it  is 
plain  no  protection  whatever  could  be  given 
to  any  work  in  the  nature  of  a  gazetteer, 
dictionary,  road-book,  calendar,   map,   or 
any  other  work,  the  subject-matter  of  which 
18  open  to  common  observation  and  enquiry." 
Lord  Eldon,  in  the  case  of  Mawman  v. 
Tegg^  intimated  that  the  Court  ought  not 
to  grant  an  injunction  against  the  whole  or 
the  pirated  parts  of  a  work,  without  first 
ascertaining,  either  by  its  own  inspection 
or  otherwise,  what  was  the   quantity  of 
matter  pirated ;  but  Lord  Langdale  doubts 
the  propriety  of  this  opinion,   and   lays 
down  what  appears  to  us  to  be  the  true 
rule  on  this  subject.     "  I  conceive,"  says 
his  Lordship,  "  that  when  it  has  been  once 
ascertained  that  the  defendant  has  in  any 
degree  violated  the  right  of  the  plaintiff, 
the  nature  and  extent  of  the  order  to  be 
made  must  depend  on  the.  circumstances  of 
the  cases,  and  the  amount  and  extent  of 
the  evidence  adduced.     It  appears  to  me 
that  an  injunction  ought  to  be  granted 
whenever  it  appears  by  sufficient  evidence 
that  a  copyright  exists,  and  that  piracy  has 
been  committed  to  an  extent  which  is  likely 
to  be  seriously  prejudicial  to  the  plaintiff ; 
and  that  the  extent  of  the  injunction  must 
depend  on  the  amount  of  proof,  and  the 
nature  of  the  work.     The  plaintiffs  in  the 
present  case  ask  for  an  injunction  to  restrain 
the  defendant  from  publishing  the  whole  or 
any  part  of  the  defendant's  gazetteer.     As 
it  appears  from  the  evidence  that  there  are 
parts  of  the  defendant's  gazetteer  which  are 
not  borrowed  from  the  plaintiff's  work,  I 
cannot  grant  an  injunction  in  those  terms ; 
and  it  becomes  a  question  whether  an  in- 
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junction  should  be  granted  in  general  terms 
against  such  parts  as  have  been  pirated,  or 
whether  means  should  be  taken  to  ascertain 
what  particular  parts  have  been  pirated,  in 
order  that  the  publication  of  those  particular 
parts  may  be  restrained.   Now  it  appears  to 
me,  not  that  it  must  be  admitted  by  abso- 
lute proof  and  demonstration,  for  the  two 
works   have  not  been  examined  in  every 
part,  but  upon  proof  and  demonstration  as 
to  part,  and  as  to  the  rest  by  strong  infer- 
ence and  presumption,  arising  from  the 
proof  given  as  to  those  parts  to  which  the 
proof  applies,  and  from  the  nature  of  the 
work,  and  the  circumstances  under  which 
it  is  proved  to  have  been  composed,  that  if 
the  parts  pirated  were  taken  away,  though 
some  articles  would  remain  in  their  entirety, 
yet  the  greater  number  would  be  left  in  a 
state  so  imperfect  and  incomplete,  that  the 
defendants  would  lose  its  distinctive  and 
useful   character  as  a  gazetteer.     In  this 
case,  if  the  parts  affected  with  the  character 
of  piracy  were  taken  away,  there  would  be 
left — I  cannot  say  nothing  but  a  few  broken 
sentences — but  there  would  be  left  an  im- 
perfect work,  wluch  could  not,  to  any  useful 
extent,  serve  the  purposes  of  a  gazetteer." 
His  Lordship  therefore  granted  an  injunc- 
tion to  this  effect,  and,  as  it  appears  to  us,, 
has  laid  down  the  correct  rule  on  this  point. 


NOTICES  OF  NEW  BOOKS. 


The  Practice  of  the  Superior  Courts  of  Law  at 
Westminster^  in  actions  and  proceedings 
over  which  they  have  a  common  Jurisdic^ 
tion  ;   with  Introductory    Treatises   res- 
pecting  parties  to  actions ;  attorneys  and 
town  agents,  their  qualifications,   rights,, 
duties,   privileges,    and  disabilities;    the 
mode  of  suing,  whether  in  person   or  by' 
attorney,  in  forma  pauperis,  Bfc,  SfC.  8tc. 
and  an  Appendix,  containing  the  authorised 
Tables  of  Costs  and  Fees,  and  the  New 
Writs  of  Execution.     By  Robert  Lush, 
Esq.,  of  Oray's   Inn,   Special  Pleader. 
London:  C.  Reader,  1840. 

Wb  have  frequently  adverted  to  the  great 
grievance  under  which  the  profession  labors 
in  regard  to  the  common  law,  the  doctrines 
of  which,  as  expounded  by  the  judges,  are 
to  be  collected  with  infinite  pains  and  labor 
from  many  contemporaneous  reporters.  We 
shall  continue  to  agitate  this  question  until 
some  remedy  has  been  obtained, 

A  grievance,  second  only  to  that  of  the 
uncertainty  of  tbe  law,  is  the  atate  of  the 
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praetic0  of  die  oourt9»  a  grievance  not  likely 
to  be  60on  rempvedj  because  every  new 
statute  and  rule  of  court  must  be  practically 
worked  out  before  the  effect  of  the  change 
can  be  precisely  known.  In  order  to  learn 
the  mode  in  which  the  several  courts  have 
determined  to  esercise  their  jurisdiction  in 
the  vast  variety  of  cases  which  come  before 
them,  we  have  to  consult,  first,  the  general 
rules  of  court,  and  secondly,  the  decisions 
of  the  court  on  particular  points.  As  glides 
to  the  result  of  these  rules  and  decisions, 
there  are  several  books  of  practice,  written 
by  able  and  learned  persons ;  but  unfortu- 
nately>  the  practitioner  is  perplexed  with 
their  rival  claims,  and  if  anxious  to  have  all 
the  aid  he  can,  he  is  burthened  with  several 
sets  of  works  on  the  same  subject.  This 
evil,  we  think,  should  also  be  remedied  by 
an  authorised  Digest  of  the  Practice,  which 
might  save  some  expence,  and  (what  is 
more  important)  much  valuable  time  and 
anxiety. 

Besides  the  three  leading  works  on  Com- 
mon Law  Practice,  by  Mr.  Tldd,  Mr. 
Chitty,  and  Mr.  Archbold,  the  practitioner 
is  now  invited  to  place  on  his  desk  the 
works  of  Mr.  Bagley  and  Mr.  Lush,  be- 
sides several  smsdler  books  on  separate 
branches  of  practice.  We  cannot  under- 
take to  settle  the  respective  merits  of  the 
last  two  writers ;  we  are  happy  to  say  that 
each  has  considerable  merit,  but  we  think 
that  ndther  of  them  will  supersede  the  older 
and  larger  works  to  which  we  have  referred. 
We  noticed  Mr.  Bagley's  Ftactice  in  our 
last  volume  (p.  229,)  and  are  bound  now 
to  pay  attention  to  Mr.  Lush.  His  work, 
published  in  two  parts,  is  now  complete. 
We  shall  state  from  his  PrefiEUse  the  scope 
of  his  labors. 

"  The  design  of  the  writer  in  composing  the 
present  volume  was^  to  present,  in  a  condensed 
and  convenient  form,  a  complete  sfuide  to  the 
prsctitioner  in  civil  actions,  as  well  with  refer- 
ence to  the  selection  of  the  parties  to  the  suit, 
as  to  the  course  of  proceeding  therein. 

*'  With  this  view  he  has  given,  in  the  form  of 
an  Introduction,  a  full  treatise  on  the  rights 
and  liabilities  which  arise  out  of  contracts  of 
every  description ;  explaining  and  illustrating 
the  rules  which  direct  who,  as  between  the  ori- 
ginsJ  or  substituted  parties,  and  who,  in  the 
several  events  of  marriage,  bankruptcy,  insol- 
vency, and  death,  is  the  proper  person  to  en- 
force the  right,  or  to  sustain  the  liability.  In 
subsequent  chapters,  the  same  course  has  been 
pursued  with  reference  to  rights  and  liabilities 
arising  out  of  torts,  or  transactions  uncon- 
nected with  contract.  These  treatises,  in 
which  will  also  be  found,  it  is  believed,  all  the 
information  necessary  in  ordinary  cases  respect- 
ing the  form  of  action*  are  preceded  by  a  chap- 1 


ter  on  the  Jurisdiction  of  the  coarts,  for  the 
purpose  of^showiog  to  what  parts  of  the  king* 
dom  their  process  does  not  ran,  in  what  cases 
their  jurisdiction  may  be  repelled,  and  what 
rights  cannot  from  their  nature  be  enforced  in 
this  country ;  and  by  another*  showing  in  what 
cases  an  action  is  not  maintainable  by  reason 
uf  personal  disability. 

"Another  question  which  naturally  intro- 
duces itself  as  a  preliminary  to  commencing  an 
action  is,  by  whom  the  proceedings  are  to  be 
conducted ;  and  this  involves  a  consideration 
of  who  may,  and  who  cannot  sue  in  person^ 
who  may  and  who  must  sue  by  attorney,  or  by 
prochein  amy  or  guardian,  as  well  as  of  thei 
ri^ht  of  a  cesqui  que  tru$i,  or  person  benefici- 
ally entitled  to  the  ckote  en  action,  to  use  the 
name  of  the  trustee  or  person  in  whom  the 
legal  right  thereto  is  vested.  Each  of  these 
considerations  forms  the  subject  of  a  sepa- 
rate chapter. 

"Then  follow,  as  incidental  to  the  same 
question,  the  power  of  suing  in  fbrmipaupe^ 
fit ;  the  law^  of  attornies,  embracing  their 
qualifications,  duties,  liabilities,  rights,  and 
privileges,  the  delivery  and  taxation  of,  and 
the  reinedv  for  their  costs ;  and  lastly,  the 
duties,  rights,  and  liabilities  of  town  agents, 
both  as  between  them  and  their  immediate  em- 
ployers, and  between  them  and  the  client. 

*'  The  practical  part  of  the  work*  which  has 
thus  been  discumbered  of  much  that  is  ele^ 
mentary  and  theoretical,  is  divided  into  three 
books.  The  first  exhibits  the  regular  yr^ 
ceedings  in  the  suit,  from  the  issuing  ot  the 
writ  of  summons  to  execution,  and  from  thence 
to  the  affirmance  or  reversal  of  the  judgment 
by  the  House  of  Lords,  as  the  ultimate  court 
of  appeal.  It  contains  also  the  practice  relative 
to  the  revision  of  the  judgments  of  inferior 
courts  by  writ  of  error  and  by  writ  of  false 
judgment. 

"The  second  book  treats  of  proceedings 
which  aie  occasional  and  accidental  s  such  as 
the  holding  to  bail,  the  compelling  an  appear- 
ance by  aUtringoi,  proceeaing  to  outlawry* 
&c.;  and  of  such  isolated  subjects  as  require  a 
separate  notice,  as  payment  into  court,  affida^ 
vits,  serrice  of  rtdes*  practice  at  the  judges' 
chambers,  &c. 

"  The  third  is  devoted  to  the  actions  of  eject- 
ment and  replevin,  and  the  proceedings  by 
arbitration.'' 

This  plan  has  been  well  followed  up,  and 
we  think  that  the  preliminary  treatises  are 
ably  and  concisely  written. 

We  select  the  following  firom  -the  chapter 
on  "  Proceedings  to  save  the  Statute  of  Li- 
mitations," not  as  the  most  favorable  specir 
men  of  the  author's  method*  but  on  account 
of  its  utility,  in  admonishing  the  practitioner 
of  a  responsibility  which  has  been  greatly 
increased  by  the  Uniformity  of  Process  Act. 
Our  readers  are  aware  that  formerly  the 
Statute  of  Limitations  might  be  aaved  by 
issuing  a  bill  of  Middlesex,  procuring  a  re- 
turn of  aofi  est  inventus,  and  entering  the 
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init  anil  return  on  the  roll.    The  new  kw 
«nd  practice  is  thus  stated  by  Mr.  Lush :  -- 

"The  statute  2  VTill.  4,  c  39,  s.  10,  by 
which  alone  these  proceedings  are  now  ref- 
lated, and  widch  originated  the  writ  of  sum- 
mons, and  the  now  obsolete  writs  of  captaivad 
detuineTf  enacts — 

" '  That  no  writ  issued  by  authority  of  this  act 
shall  be  in  force  for  more  than  four  calendar 
months  from  the  day  of  the  date  thereof,  includ- 
ing the  day  of  such  date ;  but  every  writ  of  sum- 
mons and  eapiai  may  be  continued  by  alias  and 
pluries  as  the  case  may  require,  if  any  defen- 
dant therein  named  may  not  have  been  arrested 
or  served  therewith :  provided  always,  that  no 
first  writ  shall  be  available  to  prevent  the  ope- 
ration of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  may  be  limited, 
unless  the  defendant  shall  be  arrested  thereon 
or  served  therewith,  or  proceedings  to  or 
Cowards  outlawry  shall  be  had  thereupon,  or 
unless  such  writ  and  every  writ  (if  any)  issued 
in  continuation  of  a  preceding  writ  shall  be  re- 
turned Mon  eat  inoentm  and  entered  of  record 
within  one  calendar  month  next  after  the  expira- 
tion thereof,  including  the  day  of  such  expira- 
tion ;  and  unless  every  writ  issued  in  cootinua* 
tion  o  f  a  preceding  writ  shall  be  issued  within  one 
calendar  month  after  the  expiration  of  the 
preceding  writ,  and  shall  contain  a  memoran- 
dum indorsed  thereon  or  subscribed  thereto, 
specifying  the  day  of  the  date  of  the  first  writ 
and  return,  to  be  made  in  bailable  process  b^ 
Che  sheriff  or  other  officer  to  whom  the  wnt 
shaU  be  directed,  or  his  successor  in  office,  and 
in  process  not  bailable  by  the  plaintiff  or  his  at- 
torney suing  out  the  same,  as.the  ca«e  may  be/ 

*'  So  much  of  this  enactment  as  relates  to 
bailable  process  is  of  course  abrogated  as  to 
actions  commenced  since  the  1  &  2  Vict.  c.  1 10, 
came  into  operation ;  for  as  all  subseauent  ac- 
tions must  nave  originated  with,  so  they  must 
be  continued  by,  the  writ  of  summons.  But 
where  the  action  commenced  before  that  pe- 
riod by  writ  of  capias,  it  roust,  it  is  conceived, 
be  continued  thereby,  although  the  defendant 
can  never  be  arrested  thereon. 

'*  The  statute  points  out  two  modes  by  which 
the  cause  of  action  may  be  kept  alive.  The 
one  by  proceeding  in  the  regular  way  to  out- 
lawry ;  the  other  by  returning  the  first  writ, 
entering  it  of  record,  and  issuing  an  alias, 
within  one  calendar  month  after  the  expiration 
of  such  writ,  and  so  toiieM  guotiee  till  the  de- 
fendant is  served.  The  statute  however,  does 
not  it  has  been  holden,  oblige  the  plaintiff  to 
make  his  election  at  the  expiration  of  the  writ 
of  summons,  but  he  may  obtain  a  distrin^  for 
the  purpose  of  outlawry,  upon  an  alias  or 
plunes  writ.  All  that  is  necessary  is  that  the 
proceedings  should  be  continued  until  the  de- 
fendant has  appeared  or  been  outlawed.  But 
baring  bsuecl  a  diairmfat  he  must  regularly 
proceed  thereon  to  outlawry.  He  cannot  use 
that  as  a  writ  of  summons  for  the  purpose  of 
supporting  a  subsequent  writ;  nor  carry  on 
both  proceedings  concurrently ;  nor  abandon 
the  one  and  fall  back  to  the  other. 

It  IS  not  necessary  to  the  regularity  of  these 
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Eroceedings,  that  any  attempts  should  have 
een  made  to  serve  the  defendant:  that  inquiry 
is  only  admissible  with  a  riew  tQ  costs. 

"  Cfare  must  be  taken  that  each  subseqnent 
writ  corresponds  with  the  preceding.  The 
Courts,  we  have  seen,  are  more  liberal  m  al- 
lowing amendments  where  it  would  be  too  late 
to  bring  another  action,  than  in  other  discs. 

"  Within  one  calendar  month  after  the  ex- 
piration of  the  writ  of  summons,  that  is,  within 
five  calendar  months  inclusive  from  its  date, 
such  writ  must  be  filed  with  the  Masters  of  the 
Court,  indorsed  with  a  statement  signed  by  the 
plaintiff  or  his  attorney  that  "the  within- 
mentioned  is  not  found  in  the  within- 
mentioned  county  of ,  or  within  200  yards' 

of  the  border  thereof."  At  the  same  time  an 
entry  of  such  issuing  and  return  must  be  made 
on  a  roll  of  the  Court.'' 

Then  follows  the  form  of  entry. 

"Afterwards,  and  within  the  same  period,  tlie 
aHoi  must  be  sued  out,  and  indorsed  with  the 
additional  memorandum,  "The  first  writ  oC 
summons  in  this  action  was  issued  and  bore 
date  on  the  — -  day  of  «—--*,  and  was  returned 

and  entered  of  record  on  the day  of  ^^-, 

E.  F.  plaintiff's  attorney." 

"This  writ  must  be  returned  and  filed  within 
the  same  time  afterwards,  and  in  the  same 
manner,  and  so  each  succeeding  writ,  bearing 
a  copy  of  the  above  indorsement.  At  the  time 
of  filing  it  an  entry  must  in  like  manner  ba 
made  on  the  same  roll." 

The  summary  fA  the  jurisdiction  and 
practice  of  the  judges  sitting  at  chambers 
is  particularly  well  stated,  and  the  chapters 
on  Costs,  and  on  Warrants  of  Attorney  and 
Cognovits  are  important.  That  on  Costs, 
however,  is  unavoidably  too  concise  to  be 
perfect,  and  it  should  be  remarked  also,  that 
the  attempt  to  combine  an  abridgment  o{ 
the  law  with  the  details  of  practice  cannot 
be  satisfactorily  accomplished  within  ordi- 
nary limits.  Great  pains  and  labor  have 
been  bestowed  by  Mr.  Lush  to  effect  this 
object.  .—— 

The  Legal  Ahnanae^  Remembrancer  and  Diary, 
for  1841 :  containing  a  Law  Calendar , 
adapted  peculiarly  for  the  Uie  of  the  PrO' 
fession;  including  the  Times  of  Legal  Pro- 
ceedings.  Terms,  Returns,  Sittings,  and 
Sessions;  Elections  and  Proceedings  ten- 
der the  Reform,  Jury,  Corporation,  Vestry^ 
Highway  and  other  Acts,  ic  ;  Lists  of  the 
Judges  and  Officers  of  all  the  Courts;  Holi- 
days at  the  Law  Offices  and  Times  of  Atw 
tendance  (as  lately  altered) ;  Magistrates 
and  Commissioners;  Precedence  of  the  Bar, 
and  Barristers  called  in  1839—40.  with 
dates  of  Call;  Law  Societies;  Arilcld 
Clerks  cMmined;  Town  Clerks,  Clerks  of 
tfie  Peace,  Clerks  of  Magistrates,  and  Per-: 
pelutl  Commissioners ;  Colonial  Judges  qnd 
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EmoAtmewts  ofSolieiton. — Atitrtmeys  to  be  admitted* 


Law  Officers  i  Life  Assurance  Office$;  Use' 
Jul  Tables,'  Stamps ,  Sse. :  with  a  Diary  for 
1841.     London:  Spettigue. 

We  beg  the  attention  of  our  readers  to  the 
following  statement  of  the  Contents  of  The 
Legal  Almanac,  Remembrancer  and  Diary, 
for  1841.  We  trust  the  work  will  be 
found  usefid  to  the  Profession.  We  have 
included  in  the  present  several  lists  and 
Tables  which  were  not  inserted  in  the  last 
edition. 

Contents.— 7%tf  Calendar, — ^The  Superior 
Courts :  Chancery ;  Queen's  Bench ;  Common 
Pleas ;  Exchequer ;  Judicial  Committee  of  the 
Privv  Council;  Admiralty;  Ecclesiastical; 
Bankruptcy;  Central  Criminal;  Insolvent 
Debtors. — Patent  Office;  Record  Offices;  Re- 
gistrars of  Deeds ;  First  Fruits  Office ;  Tenths 
Office ;  Commissioners  for  takinjp  Affidavits. — 
Holidays:  Chancery  Offices;  Common  Law 
Offices. — Terms  and  Returns.— Law  Offices 
and  Hmes  of  Attendence :  Chancery  Offices ; 
Queen's  Bench  i  Common  Pleas ;  Exchequer ; 
Admiralty  and  Ecclesiastical ;  Inferior  Courts. 
Quarter  Sessions.  —  Police  Magistrates  and 
Commissioners.  —  Officers  of  the  Houses  of 
Parliament:  Lords;  Commons. — The  Bars 
Queen's  Coimsel  and  Serjeants;  Barristers 
called,  1839— 1840.— Incori>orated  Law  So- 
ciety.  —  Provincial  Law  Societies.  —  Articled 
Clerks  examined — United  Law  Clerks'  So- 
ciety.— Town  Clerks.  —  Clerks  of  Peace  — 
Clerks  to  Ma^strates. — Perpetual  Commis- 
sioners.— Maffistrates  and  Law  Officers  of  the 
Cit^  of  London. — Colonial  Judges  and  Law 
Officers. — ^List  of  London  Bankers. — List  of 
Stamps. — ^Table  of  Distribution  of  Intestates' 
Estate. — ^Table  of  Expectation  of  Life. — In- 
surances Officesj  and  Rates  of  Assurance.— 
Diary  for  184L 

EMOLUMENTS  OF  SOLICITORS. 

Wb  adverted  last  week  to  some  rumoured 
changes  in  the  mode  of  remunerating  Soli- 
citors.  This  is  a  very  serious  subject  to  the 


profession^  and  must  equally  afiect  the  Bar 
and  the  Solicitors.  It  is  admitted  by  tfaoae 
who  suggest  the  alteration,  that  the  present 
charges,  on  the  whole,  are  not  too  high ; 
but  it  is  anticipated  that  the  pleadings  and 
proceedings  in  Equity  will  be  materially  re- 
modelled and  abridged  by  the  Judges^  un- 
der the  authority  of  the  late  act ;  and  that, 
consequently,  the  fees,  as  well  of  Counsel  as. 
Solicitors,  must  undergo  revision^  The  re- 
muneration now  afforded  by  the  length  of* 
the  papers  for  much  labour  bestowed  by 
both  branches  of  the  profession,  and  not 
otherwise  charged  for,  being  taken  away,  it* 
is  obvious  that  the  rules  of  the  taxing 
officers  must  be  amended. 

A  new  Board  of  Taxation  seems  to  be 
rendered  absolutely  necessary,  and  it  should 
be  composed  of  persons  well  acquainted^ 
from  long  experience,  with  the  actual  ser- 
vices of  practitioners.  The  members  of 
this  board  might  form  regulations  adapted 
to  ordinary  cases ;  but  they  should  possess 
very  large  discretionary  powers  to  make 
extra  allowances  for  extra  services.  They 
should  also  be  directed  to  take  into  consi- 
deration the  qttantum  of  responsibility  in* 
curred,  as  well  as  the  degree  of  skill  and 
labour  bestowed  by  a  Solicitor,  and  the 
outlay  he  is  obliged  to  make. 

We  have  received  some  suggestions  on 
this  subject,  but  being  promised  many 
others,  we  shall  for  the  present  defer  our 
further  observations.  We  repeat  that,  in 
order  to  effect  any  satisfactory  arrange- 
ment, provision  must  be  made  not  only  for 
rewarding  mere  labour,  diligence,  and  in- 
tegrity, but  for  the  application  of  superior 
knowledge  and  skilly  with  some  compensa« 
tion  for  huge  risks  incurred  and  capital 
advanced.  The  interest  of  the  public  ia 
concerned  in  securing  the  services  of  men 
of  superior  education,  property^  and  cha* 
racter. 


ATTORNEYS  TO  BE  ADMITTED, 

BUary  Term,  184L 

{^Continued  from  page  42.} 

amiSK's  BENCH. 


ClerVi  Name  and  Residence. 

Lane,  Arthur  iames,  36,  Great  Coram  Street ; 
and  4«  Regent  Place. 


7b  whom  articled  and  assigned. 

Farindon  Lane, Lawrence  Pountoey  Place;  as- 
signed to  Allen  Pcring,  Lawrence  Pountnejr 
Place ;  aasif^ned  to  'Hiomas  Butte  Tanque- 
ray,  fiishopsgate  Church  Yard. 

Edmund  Lambert  Newman^  Cheltenham. 


Lcaffhton,   Thomas,  46,  Druromond  Street* 

Uheltenhan ;  1,  Soley  Terrace ;    10*  Essex 

Street ;  and  1?6*  Surrey  Street, 
Manners,  John*  2*  New  Boswell  Court  j  and    Thomas  Manners*  Orantham. 

Grantham. 


AtUmeyt  to  he  odmittHl,  HUary  Tmn,  184 1 «  57* 

CUtk*M  N*me  mnd  Rendence.  To  wham  ariicle/i,  assigned,  /jrc 

Morse,    William    Adams,    Drayton    Lod^,    John  Honseman,  Essex  Sireet,  Strand. 
Ealing. 


Marshall,  Benjamin,  Bamsiey.  William  Cookes  Mence,  Bamslev. 

Mather,  Edward,  Newcastle-upon-Tyne.  Thomas  Carr,  Newcastle-upon-Tyi 

Marston.  James  Vann,   4i,  Argyle  Street,    John  Edward  Lawton,  Leicester ;  assigned  to 


New  Road.  William  Grimwood  Taylor,  14,  John  Street. 

Maberley,  Joseph  James,  King's  Ruad,  Bed-    Joseph  Maberly,  King's  Road. 

ford  Row. 
Mansell,Thos.,  Jay  House,  Ludlow;  Knighton;     Wm.,  Roberts,  Oswestry;  assigned  to  Rich- 

and  50.  Pratt  Street,  Camden  Town.  ard  Green,  Knighton. 

Milner,  William,  York.  William  Garwood,  York. 

Nicholson,  James,  6,  Southampton  Buildings ;     Peter  Nicholson^  Warrington. 

Thehvell ;  .39,  Keppel  Street ;  and  2,  Gren- 

ville  Street. 
Newland,  Henry,  Chichester ;  and  20,  Sid-    Jonn  Dixon  Newland,  Chichester. 

mouth  Street. 
Palmer,  Edward  Seymour,  22,  Henrietta  St.«    William  Palmer,  the  elder,  Birmingham. 

Brunswick  Square ;  and  Birmingham. 
Pigot,  Creswell  Tayleur,  Market  Drayton:    Creswell  Pigot,  Market  Drayton. 

and  Hales. 
Procter,  Christopher,  24,  Lincoln's  Inn  Fields.    William  Hartley,  Settle,  Yorkshire ;  assigned 

to  George  Dudgeon,  Settle,  Yorkshire. 
Pigot,  Charles,  Wigan,  Lancaster.  Henry  Gaskell,  Wigan. 

Puker,  Robert  Tucker,  14,  Manchester  Street,    Robert  Parker,  Axbridge. 

Gray's  Inn  Road;  Liverpool  Streei;  and 

Axbridge. 
Preston,  Henry  John,  the  younger,  43,  Blooms-    Frederick  Talbot,  Bedford  Row. 

bury  Square. 
Petherick,  Wm.,  13,  Moore  Terrace,  Camden    Richard  Hayes,  the  vounger,  Staple  Inn ;  as- 

Town.  signed  to  Frederick  Green,  Cateaton  Streei. 

Park,  Godfrey  Richurd,  Hedon,  Yorkshire.         James  Iveson,  Hedon. 
Paterson,  Robert,  46,  and  17»  Gloucester  St.,    George  Marshall,  Benrick-upon-Tweed. 

Queen's  Square. 
Pinson,  John,  Birmingham.  James  Eyre  Lee,  Birmingham. 

Pku-ker,  Robert,  Park  Road,  Chorley ;  and    Robert  Harris,  Preston. 

Preston. 
Pope,  Benjamin  David,  41,  Chapman  Street,    William   Samuel  Price  Hughes,  Worcester 

Liver|>ool  Road;   Kidderminster;   and  4,        assigned  to  Henry  Saunders,  Kidderminster 

Warwick  Court.  • 

Payne,  James  £dwin,  Down ;  Ampney ;  and    Georga  Eyre,  Ewelme,  Oxford. 

Palsgnive  Place. 
Roscoe,  James  Griffies,  2,  Wilmington  St.  Edgar  Tavlor,  Bedford  Row. 

Rumsey,  Robert  Crook,  8,  Devonshire  Street,    Tom  Gabb,  Abergavenny. 

Queen  Square  ;  41,  Baker  Street;   6,  Wel- 
lington Street;  and  3,  Warwick  Place 
Robinson,  James,  8,  Frederick's  Place,  Vaux-    William  Frederick  Cooper,  Ironmonger  Lane. 

halL 
llickards,    Robert,   46,  Drummond   Street ;    Charles  Meredith,  Lincoln's  Inn ;  assigned  to 

Wiveliscombe;  21,  Gower  Place;  and  19,        Frederick  Napier  Bower,  Wivdiscom  be. 

Grafton  Street. 
Smith,  Arthur,  Crediton;  24,  New  Millman    John    Smith,    Crediton;    assigned   to  John 

Street ;  and  39,  Judd  Street  Cleave,  Hereford. 

Shepherd,  John,  26«  Thavies'  Inn;  East  St.;    Thomas  Shepherd,  Beverley. 

and  Beverley. 
Seckerson,  Henry  Barlow,  Stafford.  Philip  Seckerson,  Stafford ;  assigned  to  Ed- 

ward Bell,  Stafford. 
Smith,  William  Berridge,  Wisbeach ;  and  St.    Edward  Jackson,  Wisbeach ;  St.  Peter's. 

Peter's. 
Scadding,  Edwin,  2,  Gordon  Street,    Saint    Edwm  Ward  Scadding,  Gordon  Street, 

Ptocras. 
Scott,  Thomas,  22,  Everett  Street,  Russell    William  Morgan  Crompton,  Stourbridge. 

Square ;     Stourbridge ;    and    Frederick's 

Place,  Old  Jewry. 
Snane,    Thomas,   3,    Haberdasher's   Street ;    Daniel  Winter  Burhury,  Wanvick ;   assigned 

Hoxton ;  and  Wanvick.  to    Algernon   Sydney    Field,    Leamington 

Priors. 
Summers,  Robert,  Bristol.  Samuel  Gary,  Bristol. 

[To  ke  emUimud.'} 
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RESULT  OP  THE  EXAMINATION 
OF  ATTORNEYS. 

As   time  panes   on,  we  presume   that    the 
general  interest  connected  with  the  Examina< 
tion  of  persons  applying  to  be  admitted  as 
Attorneys  will  decline;   but  to  the  parties 
themselves  the  examination  cannot  fail  to  be 
of  considerable  importance.    We  shall  there- 
fore  continue  to  obtain  all  the  information  in 
our  power  on  this  subject.    In  our  last  num- 
ber we  stated  that  six  cases  were  reserved  by 
the  Examiners  for  further  consideration.    It 
appears  that  four  only  were  ultimately  unsuc 
cessful,  and  exactiy  one-hundred  and  twenty 
were  passed.    One  of  these  Candidates  was 
examined  under  a  rule  of  Court,  de  dene  esse, 
being  a  few  days  under  age,  and  will  be  admitted 
the  first  day  of  next  term.    The  Judges  have 
thus  relaxed  the  rule  on  this  point.  Some  terms 
ago  an  application  for  leave  to  be  examined  con- 
ditionally,  was  refused  in  the  Practice  Court, 
because  the  party  was  under  age.     In   the 
last  cose,  however,  there  appears  to  have  been 
some  peculiar  circumstances,  which  induced 
the  Court  to  depart  from  the  general  rule. 
A  case  has  also  occurred  of  a  person  being 
examined  under  a  judge's  order,  whose  articles 
did  not  expire  until  a  few  days  after  term  ; 
but  we  apprehend  that  to  obtain  such  an  order 
a  strong  case  of  injury  from  delay  must  be 
made  out. 

At  the  commencement  of  the  last  examina- 
tion, the  Master  addressed  the  candidates,  and 
adverted  particularly  to  the  regulation  by 
which  they  are  prohibited  from  giving  or  re- 
ceiving assistance  during  the  examination. 
We  understand  that  attention  to  this  rule 
becomes  more  urgent,  from  the  temptation  of 
looking  at  each  others'  papers,  occasioned  by 
the  large  number  examined,  and  the  impos- 
sibility of  separating  them  at  any  considerable 
distance.  We  understand  that  although  an 
occasional  instance  of  suspicion  has  occurred, 
the  Examiners  are  satisfied  that  the  candi- 
dates have  conducted  themselves  with  much 
propriety. 


SUPERIOR  COURT8     • 
I^Crc  €^nnXlov*M  Court 

LIFB  B8TATB.— -RKPAIR8. 

fFhere  a  property  which  U  held  by  a  tenamt 
for  life  without  impeachment  /br  woite,  is 
suffered  to  go  to  decay ^  the  Court  mil  not 
throw  the  whole  burthen  of  the  repairs  on 
the  corpus  of  the  estate,  but  wiU  direct  a 
reference  to  the  Master  to  ascertmn  how 
much  of  the  expenditure  rehired  should 
be  borne  by  each  of  the  parties  entitled  to 
the  respective  estates. 

The  testator  in  the  pleadings  named,  devised 
all  his  estates,  subject  to  his  debts,  to  Powell 
Edwards  for  life,  with  remainder  to  the  defen- 
dant Thomas  Edwards  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  re- 
mainder to  the  defendant  Edward  Windsor  Ed- 
wards for  life,  with  reminder  to  his  first  and 
other  sons  in  tail.    Powell  Edwards  died  many 
years  ago,  whereupon  the  defendant  Thom  as  Ed- 
wards became  tenant  for  life  with  remainder  to 
him  and  his  sons  in  tail  male,  but  he  never  having* 
been  married,  the  defendant  Edward  Windsor 
Edwards  was  the  next  tenant  for  life,  and  his 
son  the  defendant  William  Powell  Edwards 
the  first  tenant  in  tail  in  esse.    The  testator 
directed  that  the  annual  income  arising  from 
his  real  estate  should  not  be  diminished,  and  a 
sum  of  20,000/.,  having  been  raised  for  the 
purpose  of  satisfying  his  debts,  a  like  amount 
was  after  accumulated  from  the  rents  of  the 
estates,  and  the  principal  part  had  been  lud 
out  in  land  which  had  been  settied  upon  the 
uses  declared  by  the  will.    A  sum  of  863/., 
however,  still  remuned  in  Court,  and  the  man- 
lion  house  on  one  of  the  estates  having  be- 
come greatiy  dilapidated,  a  petition  was  pre- 
sented by  Messrs.  Cocks  ana  Biddulph,  who 
were  the  mortgagees  of  the  existing  lite  estate, 
to  have  a  portion  of  this  fund  appropriated  for 
the  necessary  repairs  of  the  house  in  question. 
K.  Bruce,  for  the  petitioners,  stated  that  it 
was  for  the  benefit  or  all  parties  that  the  order 
should  be  made,  for  unless  the  repairs  were 
immediately  done,  the  premises  would  becooae 
altogether  untenantable,  and  as  the  fund  in 
Court  had  arisen  from  rents,  it  vras  only  rea- 
sonable that  they  should  be  applied  towards 
supporting  the  estate. 

S.  Miller,  for  the  next  tenant  for  life,  and  the 
presumptive  tenant  in  tul,  opposed  the  motion. 
Although  the  amount  sought  to  be  appro* 
priated  had  arisen  from  rents,  it  still  formed 
part  of  the  corpus  of  the  estate,  inasmuch  as 
it  had  been  accumulated  for  the  purpose  of 
recouping  that  which  had  been  taken  out 
of  the  estate,  and  according  to  the  directions 
of  the  testator's  wiU,  ought  to  be  laid  out  in 
laud.  A  material  obiection  also  occurred  on 
account  of  the  costs  incurred  in  bringing  the 
matter  before  the  Court,  no  less  than  four 
persons  appearing  upon  the  petition  to  repre- 
sent the  interest  of  the  first  tenant  for  life. 
He  sold  his  interest  to  a  Mr.  Hawley,  who  af- 
terwards mortgaged  it  to  the  petitioners, 
ffawlcy  having  died,  was  represented  by  his 
widow,  and  she  having  become  insolvent,  her 
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Msifniee  dalmed  to  appear  in  retpect  of  her 
beneficial  interest.  Eacii  of  these  parties  also 
appeared  by  a  separate  solidtor. 

Tke  Fice  Ckanceller  said,  his  principal  diffi- 
cult was,  how  to  preserve  the  property  ac- 
cording to  the  terms  of  the  will.  The  expendi- 
ture  for  repairs  could  not  be  taken  out  of  the 
cerpuM  of  the  estate,  and  yet  the  tenant  for 
life  niiji;ht  not  be  disposed  to  do  them.  He 
should  refer  It  to  the  master  to  ascertain  what, 
if  any,  part  of  the  sum  in  question  should  be 
applied  m  completing  the  repairs  stated  in  the 
petition. 

Order  accordinffly.— AtrAar</#  v.  Mucclet" 
field,  Nov.  24th,  1840. 

IBUiIU  Court. 

PRACTICB.— IMPBRTINBNCB. 

fFhere,  effidamtt  have  been  rtferred.far  im" 
pertinence,  no  use  can  be  made  of  them 
until  the  Maiter  has  made  his  report  rC" 
speetittg'  the  passages  complained  of. 

An  order  having  been  obtained  for  taxing  a 
solidtor's  bill,  ana  the  delivery  of  aU  books  and 
papers  in  his  possession,  a  petition  was  presen- 
ted, praying  that  the  order  might  be  oischar- 
ged.  In  opposition  to  this  petition,  affidavits 
were  filed  wnich  had  been  referred  for  imper- 
tinence. 

Pemberton,  for  the  petitioners,  now  sought  to 
have  the  petition  heara. 

Ghrdlestone,  in  oppo«ition  contended,  that 
he  had  a  right  to  use  the  affidavits,  notwith- 
standing they  had  been  referred  for  impeti- 
nence,  othenvise,  a  party  miffht  always  take 
advantage  of  the  delay  created  by  sucn  a  re- 
ference, which  was  obtained  as  a  matter  of 
course. 

The  Ma^er  of  the  Rolls  said  that  he  could 
not  allow  the  affidavits  to  be  used  pending  the 
reference  for  impertinence,  but  he  would  put 
the  parties  upon  terms  to  obtain  the  Master's 
report  within  a  certun  time,  and  if  necessary 
would  consent  to  hear  the  petition  out  of  its 
turn.  An  order  was  accordincrly  made  that 
the  petitioner  should  obtain  the  Kl aster's  report 
within  a  week ;  and  if  the  Master  should  cer- 
tify that  the  affidavits  were  not  impertinent, 
then  that  the  respondent  should  be  at  liberty 
to  apply  to  have  the  petition  heard  out  of  its 
turn. 

Pearce  \,Broohe,  Nov.  9th,  1840. 

(Quren'ir  18^4. 
[Before  the  Four  Judges.] 

QUO  WARRANTO. —  RULB  OF  COURT. 

7%e  rule  of  Court,  Mich.  T.  3  Victoria,  re- 
quiring th*tt  at  the  time  of  moving  for  an 
information  in  the  nature  of  a  quo  war- 
ranto the  applicant  must  produce  an  affi- 
davit declaring  that  the  application  *' is 
made  at  his  instance  as  relator,'*  must  be 
strictly  complied  with. 

Sir  ^.  Follett  shewed  cause  against  a  rule 
for  a  gto  warranto  tu  be  directed  to  the  defen- 
dant, calling  on  him  to  shew  by  what  authority 


he  claimed  to  exercise  the  office  of  town 
councillor  of  Wallingford.  There  b  a  preli- 
minary objection  to  this  application,  arising 
from  the  non-compliance,  by  the  applicant, 
with  the  rule  of  Court  recently  made^  with  re- 
spect to  persons  who  appear  as  relators.  That 
rule  declares  that  no  rule  for  a  quo  warranto 
shall  be  granted  unless  at  the  time  of  moving 
for  the  same  some  person  shall  make  au  affi- 
davit that  the  application  is  made  at  his  instance 
as  relator.  The  only  statement  made  in  the 
affidavit  in  this  case  is,  '*that  it  is  the  inten- 
tion of  this  deponent,  in  case  the  Court  shall 
be  pleased  to  oirect  that  a  writ  of  quo  warranto 
shall  issue,  to  be  and  become  really  and  bond 
fide  the  relator  therein."  But  the  affidavit 
does  not  state,  in  the  terms  of  the  role,  that 
the  application  is  made  at  his  instance.  The 
rule  therefore  cannot  be  supported,  for  the  af- 
fidavit ought  strictly  to  follow  the  form  given 
in  the  rule  of  Court. 

The  Attorney  General  and  Mr.  Serjt.  Tal- 
fourd,  in  answer  to  this  preliminary  objection. 
— ^The  rule  of  Court  has  been  sufficiently  com- 
plied with.  The  only  object  of  it  was  to  iden- 
tify the  relator.  That  object  is  attained  by  the 
affidavit  here.  The  very  words  of  the  rule  of 
Court  need  not  be  copied,  if  in  substance  it  is 
complied  with.  It  is  so  here.  This  objection 
ou^ht  not  to  be  held  with  the  same  stnctnesa 
as  in  the  case  of  non-compliance  with  the  terms 
of  an  act  of  parliament. 

The  Court  having  intimated  an  opinion  in 
favor  of  the  olgection. 

The  Attorney  General  applied  for  leave  Co 
introduce  the  words  required  Into  the  affidavit. 

Lord  Denman,  C.  J.— This  objecthm  must 
prevail.  Every  party  who  comes  before  ut 
and  makes  an  affidavit  has  hitherto  been  held 
in  the  discretion  of  the  Court  to  be  a  person 
liable  to  pay  the  costs  of  the  proceedings. 
The  object  of  the  rule  of  Court  was  to  get  rid 
of  the  necessity  of  exercising  an^  discretion 
in  the  matter,  and  that  rule  requires  that  the 
party  who  makes  the  application  must  state 
m  his  affidavit  that  it  is  made  at  his  instance 
as  the  relator.  That  rule  has  been  recently 
made,  and  we  must  suppose  that  it  has  at- 
tracted the  attention  of  the  persons  interested 
in  applications  of  this  kind.  The  Court  ought 
to  have  recollected  the  rule;  and  if  it  had 
been  recollected,  it  would  probably  not  have 
been  granted  on  this  affidavit.  It  appears  to 
me  that  the  person  who  makes  this  application 
had  the  rule  in  his  mind  when  he  made  it,  and 

a  Mich.  T.  3  Vict.  •*  It  is  ordered  that  no 
rule  hereafter  shall  be  granted  for  filing  any 
information  in  the  nature  of  a  quo  warranto, 
unless  at  the  time  of  moving  for  the  same  an 
affidavit  shall  be  produced  by  which  some  per- 
son or  persons  shall  depose  on  oath  that  such 
motion  is  made  at  his  or  their  instance  as  re- 
relator  or  relators,  and  that  such  person  of 
persons  shall  be  deemed  to  be  the  relator  of 
relators  in  case  such  rule  shall  he  made  abso- 
lute, and  shall  be  named  as  such  relator  in 
such  information  incase  the  same  shall  be  filed, 
unless  the  Court  shall  otherwise  order.'' 
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meant  to  follow  its  directions :  but  he  bas  not 
done  80.  My  brothers  have  overruled  in  my 
mind  an  opinion  wWwh  I  at  first  entertained. 
I  was  inclined  to  think  that  the  tern:8  of  the 
rule  had  been  substantiallv  complied  with; 
bat,  on  further  consideration  of  the  matter, 
I  am  not  of  that  opinion.  I  think  that  no 
amendment  ouifbt  to  be  allowed. 

Mr.  Justice  Litilerfa/e. — Suppose  the  rule 
had  iieen  made  absolute,  and  the  person  who 
made  the  affidavit  had  then  thought  ^t  not  to 
undertake  the  office  of  relator,  the  Court 
could  not  have  done  atiythiuK  to  compel  him 
to  do  so.  Here  he  merely  says  that  it  is  "  his 
intention  *  to  become  the  relator.  That  is  not 
sufficient. 

Mr.  Justice  ff^iiUams  concurred. 

Mr.  Justice  C^eridge, — Great  good  will  be 
done  by  holding  this  rule  strictly. 

Rule  discharged. — The  Queen  v.  Hedgee, 
M.  T.  1840.    Q.  B.  F  J. 


X.  O.  U. — EVIDBNCB. 

An  /.  0.  U.,  though  not  addrened  to  any  par- 
ticular person,  may  be  given  in  evidence  in 
support  of  a  count  on  an  account  stated ; 
ana  if  in  the  hand-writing  of  the  defendant, 
will  support  such  count. 

This  was  an  action  of  assumpsit  on  the 
common  money  counts,  and  on  an  account 
ttated.  A.t  the  trial  of  the  cause  before  Mr. 
Baron  Gurney  in  Sussex,  the  plaintiff,  in  order 
to  prove  the  count  on  an  account  stated, 
produced  an  f .  O.  U.,  which  was  signed  by  the 
defendant,  and  was  in  the  following  terms. 
'<  February  23,  1837.  I.  O.  U.  250/.,  for  value 
received.  Frederick  Holt  Oxford."  It  was 
objected  that  this  paper  was  not  such  an  ac- 
knowledgement as  would  support  the  allega- 
tion of  an  account  stated ;  for  that  it  was  not 
addressed  to  any  one  whatever;  and  being 
therefore  totally  incomplete  as  a  personal  ob- 
ligation, there  was  no  evidence  to  support  the 
Plaintiff's  case,  and  he  must  be  nonsuited, 
'he  learned  judge,  however,  held,  that  the  do- 
cument  was  sufficient  for  the  purpose  for 
which  it  was  produced,  and  the  plaintiff  there- 
fore had  a  verdict. 

Mr.  Piatt  moved  for  a  rule  to  shew  i*ause 
why  this  verdict  should  not  be  set  aside  and  a 
new  trial  granted,  on  the  ground  that  this  evi- 
dence had  been  improperly  received,  and  that 
the  jury  had  been  misdirected  in  being  told 
that  it  was  sufficient  to  justify  a  verdict  for  the 
plaintiff.  He  also  moved  on  affidavits  as  on  a 
verdict  againtt  evidence.  It  was  plain  that 
such  a  document,  to  be  treated  as  an  account 
between  two  individuals,  must  have  the  name  of 
both  upon  it.  Otherwise  it  would  amount  to  a 
mere  confession  of  a  debt,  but  without  any  de- 
signation of  the  person  to  whom  that  debt  was 
owing.  An  I.  O.  U.  was  not  a  transferrable 
obligation,  but  was  a  specific  admission  of  an 
obligation  due  to  a  particulHr  individual. 
Unless  that  individual  was  named,  no  such  ad- 
miMion  could  be  said  to  be  made. 

Cur,  ado,  vult. 


Lord  Denman,  0.  J.,  afterwards  delivered 
jndgment.— In  this  case  there  was  no  person 
to  whom  the  J.  O.  U.  was  addressed,  nnd  it 
was  therefore  contended  not  to  amount  to  a  con- 
fession of  a  debt  due  from  the  defendant  to  a 
particular  individual,  and  consequently  could 
not  be  used  as  evidence  of  an  account  stated. 
But  we  find  that  the  Court  of  Common  Pleas 
has  already  decided  this  question  in  the  ca8<*  nf 
Curtis  v.  kichards,^  and  we  think  that  we  are 
bound  by  that  decision,  though  we  are  iit»l 
quite  prepared'to  say  that  we  should  have  de- 
cided in  the  same  manner  had  the  question 
come  before  us  without  that  authority  existing. 
We  have  granted  the  rule  on  the  affidaviu. 

Rule  on  alleged  misdirection  refused.^ 
Douglas  y.  Holt,  M.  T.  1840.    Q.  B.  F.  J. 


TRESPASS. — NOTICE  TO  QUIT. 

Where  an  irregular  notice  to  quit  was  gir^n,, 
but  the  tenant  afterwards  agreed  to  admit 
that  there  had  been  a  regular  notice :  f/r/d, 
that  that  admission  was  property  avidenre 
to  be  l^  to  the  jury  in  an  action  of  tresfMss 
on  the  question  of  notice  or  no  n*4ice. 

Mr.  Serjt.  Bompas  stated  that  this  was  an 
action  of  trespass  for  expulsion  from  a  coUhs/c. 
The  cause  was  tried  at  the  la>t  assizes  at  Win- 
chester before  Mr.  Baron  Maule,  when  tl'.e 
question  was  whether  there  had  been  a  suHi- 
cient  notice  to  quit.  It  appeared  that  two  no- 
tices had  been  given,  one  of  which  was  clearly 
irregular,  and  the  tenant,  after  the  second  no- 
tice given,  went  to  her  landlord  to  pay  some 
rent ;  he  agreed  to  receive  it  if  she  would  ad« 
mit  that  she  had  been  served  with  a  proper 
notice.  8he  did  make  that  admission,  and  the 
defendant  justified  his  trespass  in  virtue  of  tlut 
admission.  It  was  pressed  on  the  learned 
judge  that  her  admission  could  not  make  the 
notice  valid,  and  Johnson  v.  Hudestone^  was 
cited,  where  a  parol  notice,  offered  by  one 
party  and  accepted  by  the  other,  was  held  not 
to  be  a  sufficient  notice  to  quit,  or  a  surrender 
in  writing  or  by  operation  of  law,  within  the 
meaning  of  the  statute  of  frauds.  The  learned 
judge,  however,  directed  the  jury  to  find  for 
the  defendant.  If  they  believed  this  evidence, 
this  was  clearly  a  misdirection :  The  jury 
ought  to  have  been  told  that  such  anadmissiion 
amounted  to  nothing.  The  verdict  which  hud 
been  given  in  consequence  of  this  misdirection 
must  be  set  aside. 

Cur.  adv.  vutt. 


Lord  Penman,  C.  J.,  now  delivered  judg- 
ment.—We  think  it  impossible  to  say  that  the 
tenant's  admission  of  the  regularity  of  th«3 
service,  was  not  a  matter  to  be  left  to  the  jury ; 
and  as  no  complaint  is  made  of  the  remurks 
made  by  the  learned  judge,  we  think  that  there 
is  no  ground  for  setting  aside  the  verdict. 

Hopkins V.  Cowdery,  M.  T.  1840.    Q.  B.  F.J. 


*  I  Man.  &  Gran. 
»  4  Born.  &  Cres.  %22. 
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NOTICK  TO  QCIT. 

j4  perxon  employed  by  a  Inndhtrd  to  serve  a 
notice  to  quit,  teent  to  the  house  of  the 
tenant,  saw  the  tenant's  wife,  and  gate 
her  a  paper ^  which  he  did  hot  read  to  her, 
but  said,  "  I  give  you  a  notice  to  quit  ;" 
held,  a  sufficient  service  of  the  notice. 

This .  was  rd  action  of  trespass  guare 
ehusum  fregit.  The  defendant  pleailed^  first, 
not  ^ilty  ;  and  secondly,  that  the  plaintiff  at 
the  said  time,  &c.  was  not  possessed.  At  the 
trial  of  the  cause  before  Mr.  Jnstice  Colt  man, 
at  the  last  assizes  at  York,  it  appeared  that 
the  plaintiflThftld  a  house  and  some  land,  which 
was  claimed  by  Lady  Lemon  as  her  property, 
and  that  the  af(ent  of  Lady  Lemon  had  sent  the 
plaintiff  a  notice  to  quir,  and  the  question  at 
the  trial  was,  whether  there  had  been  a  suffi- 
cient service  of  this  notice.  It  appeared  that 
a  person  named  Bywnter  had  been  employed 
to  serve  the  notice.  He  went  in  a  cart  driven 
by  one  Robinson,  and  when  he  cume  in  front 
of  the  house. where  the  plaintiff  lived,  which 
waa  situated  several  yards  off  the  road,  he 
w€ot  up  to  the  door  and  jj^ave  the  notice  tu  a 
person,  who  deseriiied  her«elf  as  the  wife  of 
the  plaintiff,  Bywater  sayini;  at  the  time,  I 
give  you  a  notice  to  quit.  The  learned  judfj^e 
thoujrbt  that  there  was  a  sufficient  service  of 
the  notice,  and  directed  the  jury  to  Hud  a  ver- 
<lict  for  the  defendant. 

Mr.  Dundttt  now  moved  for  a  rule  to  set 
aside  this  verdict  for  misdirection,  on  the 
g'ronnd  that  there  had  been  no  sufficient  ser- 
vice of  the  notice.  There  was  no  proof  that  the 
wife  knew  the  contents  of  the  instrument,  or 
was  aware  that  it  was  a  notice  to  quit  the  par- 
ticular premises  where  she  then  was.  She 
inii^ht  believe  that  it  related  to  some  other 
premises.  And  in  a  case  of  this  kind,  where 
a  plaintiff  could  not  call  his  wife  to  contradict 
or  explain  the  testimony  of  the  witness,  the 
atatement  of  that  witness  ou^ht  to  shew  in  a 
clearer  manner  than  had  been  done  here 
that  there  had  been  a  service  of  the  notice, 
and  that  its  contents  had  been  fully  explained 
to  the  wife.  She  mi^ht  have  torn  the  paper  and 
never  looked  at  it.  \^Denman,  C.  J. — Suppose 
she  had  torn  it,  that  would  be  strong;  presump- 
tion she  knew  the  contents  of  the  paper.] 

Per  Cuf.'~»We  thiuk  the  service  of  notice 
sufficient. 

Rule  refused.— .SmiM  v.  Clarke,  M.  T.  1840. 
Q.  B.  F.  J. 


4BLutnCit  %nr|i  ^nirtirt  Court. 

DISTEINGAS. — SEVERAIi  CALLS. — LEAVING 
COPT  OF  PR0CBB8. 

On  «i  aj>plicntion  for  a  distringas,  it  is  suffix 
dent  in  order  to  ohtnin  that  urrit  if  it  ap* 
pears  that  the  copy  of  the  summons  has 
been  left  at  the  fourth  enll  instead  of  the 
th*rd  call,  if  there  hare  been  four  calls. 

Cunning  moved  for  leave  to  stie  oat  a  writ  of 
£»tringfts,    Tha  affidavit  on  which  he  applied. 


stated  a  variety  of  circumstances,  from  which 
it  mi^ht  be  inferred  that  the  defendant  was 
keeping  out  of  the  way  to  avoid  bein^  served 
with  the  writ  of  summous.  It  also  stated  that 
the  deponent  had  made  four  calls  at  the  house 
of  the  defendant,  and  that  the  last  three  of 
them  had  been  pursuant  to  appointment*  At 
the  last  of  these  calls,  namely,  the  fpurth,  a 
copy  of  the  writ  of  summons  had  been  left. 
The  usual  course  was^  to  leave  the  copy  at  the 
third  call.  The  fact  of  leaviniif  it  at  the  fourth 
could  not,  however,  prevent  the  plaintiff  from 
beinflT  entitled  to  the  writ  of  dislAngas. 

Patteson,  J. — ^That  is  sufficient;   you  may 
take  your  writ. 

Rule  ^rauted.— ATjw/  v.  Knot,  M.  T.  1840. 
Q.B.P.O. 


STATING  PR0CEEOING8. — DIFfSRBHT  COURTS* 
—COSTS. — JURIS  DICTION. 

The  Court  af  Queen's  Bench  cannot  ttaypro^ 

ceedings  in  an  action  in  the  Court  of  6om^ 

mon  Pleas,  until  the  costs  of  an  action  in  the 

fbrmer  Court,  brought  by  the  same  plaintiff, 

have  been  paid. 

In  this  case  the  plaintiff  had  brouf^ht  an  ac- 
tion in  the  Court  of  Queen's  Bench  in  the  or- 
dinary way.  Alter  proceedinir  to  a  certain 
extent,  he  obtained  a  judj^e's  order  to  prosecute 
his  suit  in  formd  pauperis,  Tlie  proceed! ngs 
in  that  action  were  afterwards  stayed.  He 
then  proceeded  to  briuK  an  action  for  the  same 
cause  in  t4ie  Court  of  Common  Pleas. 

Clarkson  now  moved  for  a  rule  to  shew  cause 
why  the  plaintiff's  proceediui^s  in  the  action 
brought  in  the  Common  Pleas  should  not  be 
stayed  until  the  costs  of  the  action  in  this  Court 
had  been  paid. 

Patteson,  J  — ^That  is  a  motion  which  must 
be  made  in  the  Court  of  Common  Pleas,  as  I 
have  no  power  to  stay  proceedini^s  in  that 
Court.  I  could  stay  proceedings  here,  if  the 
action  was  brought  in  this  Court,  until  the 
plaintiff  had  paid  the  costs  of  an  action  in  the 
Common  Pleas;  but  the  present  rule  I  cannot 
grant. 

Rule  refused. — Lawrence  v.  Leaver,  M.  T. 
1840.    Q.  B.P.C. 


INDICTMENT.  —  QU  ASHING.  —  HAMLET. — AT- 
TORNEY AND  CLIENT. 

The  Court  will,  under  certain  circumstances, 
grant  a  rule  nisi  requiring  an  attorney  to 
give  the  name  cfhis  diem,  who  is  the  pro* 
secutor  of  an  indictment  which  is  clearly 
bad, 

Kelly  moved  for  a  certiorari  to  bring  up  an 
indictment  from  the  assizes  for  the  purpose  of 
quashing  it.  It  was  an  indictment  for  non- re- 
pair of  a  highway,  and  the  parties  prosecuted 
were  the  inhabitants  of  a  hamlet.  When  the 
indictment  was  brought  forward  for  trial 
before  Mr.  Baron  jllderson,  he  refused  to  try 
it.  on  the  ground  that  it  was  altogether  vicious. 
Who  the  i-ersons  were  who  pre&rrtd  thu  ia- 
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dictmeDt  wag  uoknown.  Coosiderable  ex- 
pense bad  been  incurred  by  the  persons  indie- 
ted,  and  the  question  was,  how  they  were  to 
obtUD  redress  m  respect  to  those  costs.  The 
object  of  the  present  application  was,  first  to 
obtain  a  certiorari,  for  the  purpose  of  brin^ne 
up  the  indictment,  in  order  to  quash  it,  and 
secondly,  to  compel  the  attorney  for  the  pro- 
secution to  gi?e  up  the  name  of  bis  clients. 
Ptiterson,  J. — You  may  take  a  rule  for  that 


purpose. 

Rule  granted. — Reg",  ?. 
1840.    Q.  B.  P.C. 


.,  M.  T. 


NBW  TRIAL. — RULE  ABSOLUTE.— CHANGB   OF 

VENUE. 

The  Court  wili  grant  a  rule  nisi  requiring 
the  defendant  to  make  abioluie  his  rule  for 
a  new  trials  trhere  theplaintij^  t>  willing 
that  a  new  tri'tl  »hall  be  had,  and  consents 
thereto  on  the  ground  of  the  delay  which 
would  otherwise  take  place  in  disposing  of 
the  rule  for  a  new  trial. 

Petersdorff  applied  for  a  rule  to  show  cause 
why  the  defendant  should  not  make  absolute 
his  rule  for  a  new  trial,  and  why  the  venue  in 
this  action  should  not  be  changed  from  Lon- 
don to  Susssz.  The  action  had  been  tried  in 
London,  and  a  verdict  found  in  favour  of  the 
plaintiff.  The  defendant  in  the  present  term 
obtained  a  rule  nin  for  a  new  trial.  If  that 
rule  retuned  its  place  in  the  new  trial  paper, 
in  the  full  court,  considerable  delay  woula  be 
the  result.  The  plaintiff  was  willing  therefore 
that  the  defendant  should  make  his  rule  abso- 
lute for  a  new  trial ;  and  he  wais  also  desi. 
rous  of  changing  the  venue  to  the  county  of 
Sussex.  It  would  be  productive  of  great  con- 
venience to  liim,  if  he  was  allowed  to  change 
the  venue. 

Patteson,  J. — It  is  a  novel  application,  but 
you  may  take  your  rule. 

Rule  granted. — Douglas  v.  Howe,  M.  T. 
1840.    Q.B.  P.C. 

ARBITRATION. — ^AOREBMENT  OF  REFERENCE. 
—  ATTACHMENT.  —  RULE  OP  COURT.  — 
AWARD. 

Where  an  agreement  of  reference  is  made  a 
rule  of  Court,  it  empowers  a  party  to  ob- 
tain an  attachment  for  not  reimbursing  a 
party  who  has  taken  up  the  award  and  paid 
all  the  costs,  although  nothing  is  said  in 
the  award  as  to  the  payment  of  costs,  if  by 
the  agreement  it  u  covenanted  that  each 
party  should  pay  one  moiety  of  the  costs. 

In  this  case  an  agreement  of  reference  was 
made  between  certain  parties  to  refer  certain 
matters  in  difference  between  them.  With 
respect  to  the  costs  of  the  award  and  umpirage, 
which  it  was  agreed  the  arbitrators  and  umpire 
should  make,  no  power  was  given  to  those  per- 
sons ;  but  it  was  agreed  by  th^  agreement  of 
reference  "that  one  moiety  of  the  costs  of  the 
•aid  an  ard  and  nmptrage  should  be  borne  and  ^ 
paid  by  the  said  William  Powell,  and  the  other ' 
moiety  thereof  by  the  said  Heni^y  Wyndham  \ 


Owyii,  and  Frederick  Qwyn.'»  TTic  arbftraior^ 
and  umpire  made  their  award  and  umphwe, 
disposed  of  all  the  maUers  referred  to  them, 
but  made  no  provision  in  respect  to  the  pay- 

SJr?.?  ^^  « **  ^^^^  ®^  '^*«  "^"^  and  umpirage. 
Wilham  Powell,  who  wm  one  of  the  parties  to 
the  a/?reement,  took  up  the  award  and  paid  all 
the  arbitrators'  and  umpire's  charges.  The 
moiety  only  of  these  charges  he  was  bound  to 
pay,  and  Henry  Wyndham  Gwyn  and  Freder- 
ick Gwyn  were  bound  to  pay  the  other  moiety. 
A  rule  Atfifor  an  attachment  for  the  nonpay- 
ment  of  these  costs  by  the  Alessrs  Gwyn  having 
been  obtained, 

R,  v.  Richards  shewed  cause  against  the 
ride,  and  contended,  that  as  the  award  did  not 
direct  the  payment  of  these  costs,  for  the  non- 
payment of  which  the  rule  msi  for  an  attach- 
ment was  obtained,  the  proper  remedy  of  the 
partv  complaining  of  the  non-payment  was 
not  by  attachment,  but  by  action.  The  foun- 
dation of  an  attachment  was  a  contempt  of 
the  Court,  in  not  paying  a  sum  of  money  which 
the  Court  had  ordered  to  be  paid.  Where  no 
order  was  made,  there  could  be  no  disobe- 
dience to  any  order.  Any  remedy  which  the 
party  claiming  the  moiety  of  the  costs  had, 
must  be  on  the  agreement.  The  present  rule 
ought  therefore  to  be  discharged. 

Cur.  adv.  vuli, 

Patteson,  J.,  was  of  opinion  that  the  rule 
ought  to  be  made  absolute.  Where  an  arbi- 
trator  directed  that  the  costs  of  a  reference 
should  be  paid  in  moieties  by  the  parties,  he 
having  power  to  decide  with  respect  to  the 
costs,  and  he  did  not  go  on  to  state  that  the 
whole  should  be  paid  by  one  party,  and  a 
moiety  repaid  by  the  other,  and  one  party  paid 
the  whole,  he  might  enforce  repayment  or  the 
moietv  by  the  other  party  by  an  attachment. 
That  being  the  case  where  it  was  directed  by 
the  award,  it  was  difficult  to  see  why  he  would 
not  have  an  equal  right  to  an  attachment, 
where  the  costs  were  to  be  paid  in  moieties, 
pursuant  to  the  agreement.  In  the  present 
case,  however,  the  circumstances  under  which 
the  demand  of  payment  and  the  refusal  took 

Elace,  were  such  as  not  to  entitle  the  party  to 
is  attachment.  The  present  rule  must  con- 
sequently be  discharged,  as  the  applicant  has 
been  by  far  ,too  quick  and  too  sharp ;  and 
moreover  it  must  be  discharged  with  coats. 

Rule  discharged,  with  costs.— /if  the  matter 
of  Powell  and  Gwyn,  M.  T.  1840.    Q.  B.  P.  C. 

BANKRUPT.— FIAT.-CSRTIFICATE.— SUMMARY 
APPLICATION. — LACHES. 

fFhere  a  bankrupt  defendant  has  allowed 
the  time  for  pleading  his  certificate  puis 
darrein  continuance  to  pass  without  any 
reason  assignable,  the  Court  mil  not  relieve 
him  summarily  by  allowing  him  to  have 
the  proceedings  tn  an  action  against  him 
stayed. 

This  was  an  action  of  debt  on  an  annuity 
deed  against  the  defendant.  The  action  was 
commenced  in  the  month  of  May,  1839.  To 
it  the  defendant  duly   appeared^    and    the 


* 

Stiperior  Cowrii  :  QueeiC$  Bench  practice  Court. -^Chancery  Sittings. 


6S 


Sldntiff  accordingly  declared.  The  defen- 
ant  pleaded  non  est /actum.  In  the  month 
of  Jane  in  the  same  year,  a  docket  was 
struck,  and  a  fiat  issued  against  the  defendant. 
The  fiat  was  regularly  prosecuted,  and  in  the 
month  of  December  in  that  year,  the  defen- 
dant's certificate  was  altered.  At  the  latter 
end  of  the  month  of  January  following,  in 
the  year  1840,  considerably  more  than  eight 
days'  after  the  allowance  of  the  certificate,  a 
summons  was  taken  out  before  Mr.  Justice 
PatiCMon,  to  obtain  leave  for  the  defendant  to 
plead  his  certificate  puis  dmrrein  continuance. 
The  learned  judge  was  of  opinion  that  con- 
siderable laches  existed  on  the  part  of  the  de- 
fendant, and  therefore  would  not  grant  the 
application.  Afterwards,  in  the  month  of 
Alarch,  another  summons  was  taken  out,  and 
Lord  (}hief  Justice  Tindat^yiho  was  the  Judge 
at  chambers,  thought  that  the  defendant  was 
only  appealing  from  one  judge  to  another  at 
chambers,  and  besides  had  been  guilty  of  very 
vaxatious  conduct  towards  the  (MAintiff  in  the 
course  of  the  action.  His  lordship  accordingly 
declined  to  interfere,  by  refusing  to  grant  the 
application.  The  defendant  then  ruled  the 
plaintiff  to  reply,  and  the  latter  having  replied 
took  down  the  record  to  the  Spring  Assizes  at 
K  ingston,  and  tried  the  action  as  an  undefended 
cause,  defendant  not  appearing. 

James  obtained  a  nue  nm  to  stay  the  pro- 
ceedings in  the  present  action,  on  the  ground 
that  by  the  6  Geo.  4,  c.  16,  ss.  121  &  126,  the 
certificate  was  a  sufficient  ground  for  the  ap- 
plication. 

Petersdwrff,  in  answer  to  the  rule,  objected 
that  it  was  not  shewn  on  the  part  of  the  defen- 
dant,  by  any  affidaviu  produced  by  him,  that 
the  certificate  of  conformity  was  enrolled.  In 
order  to  render  the  certificate  evidence,  the 
provisions  of  sec.  96  reouired  that  it  should  be 
enrolled.  No  such  allegation  as  that  was 
made  in  any  of  the  defendant's  affidavits,  and 
cronsequently  the  defendant  was  not  in  a  situa- 
tion to  claim  the  relief  prayed.  Even  the  pro- 
duction of  the  certificate  would  not  be  suffi- 
cient without  on  affidavit  of  identification.  No 
auch  affidavit  was  filed  on  the  other  side,  nor 
was  the  rule  drawn  up  on  reading  the  certifi- 
cate. 

James  admitted  that  no  such  affidavit  was 
produced,  but  stated  that  the  certificate  was 
enrolled,  and  an  affidavit  of  the  enrolment 
might  be  produced.  He  therefore  applied  for 
leave  to  amend  his  affidavits,  by  addmg  an  af- 
fidavit of  the  fact. 

Coleridge,  J.,  thought  that  under  the  cir- 
cumstances the  affidavits  might  be  amended. 

Petersdorff  then  proceeded  to  shew  cause 
on  the  merits.  He  contended  that  after  the 
▼exatious  conduct  of  the  defendant  in  ruling 
the  plaintiff  to  reply,  and  not  pleading  his  cer- 
tificate 0«j#  darrein  continuance  in  due  time,  as 
he  might ;  and  aiier  the  plea  of  non  est  factum, 
which  he  knew  to  be  false,  the  Court  would  ^ 
sot  interfere  to  stay  the  proceedings.  The 
catfe  of  Sadler  v.  Cleaver,^  which  would  pro-  | 


bably  be  cited  on  the  other  side,  could  not  be 
considered  as  an  authority  in  support  of  the 
application,  because  in  that  case  the  same  de- 

free  of  vexatious  conduct  did  not  appear  to 
ave  existed  on  the  part  of  the  defendant. 
James  referred  to  Sadler  v.  Cleaver,  and 
contended  that  it  was  directly  in  point.  There, 
although  judgment  had  not  been  suped  any 
more  than  in  the  present  case,  the  Gourt  had 
interfered  to  stay  proceedings. 

Cur,  adv,  tmlt. 

Coleridge,  J.,  was  of  opinion  that  there  was 
no  doubt  that  this  was  a  aebt  proveable  under 
the  fiat,  and  that  therefore  the  certificate  would 
be  a  bar  to  an  action  for  its  recovery.  The 
question  then  was,  whether  uuder  the  parti- 
cular  circumstances  of  this  case,  the  defendant 
ought  to  be  allowed  to  avail  himself  of  the 
certificate  in  this  stage  of  the  proceediogsw 
When  the  statute  says  that  the  bankrupt  shall 
be  discharged  by  means  of  his  certificate,  it 
must  have  been  intended  that  he  should  avul 
himself  of  it  in  due  time,  according  to  the 
practice  of  the  Courts.  If  this  was  not  the 
construction  put  upon  the  words  of  the  act  of 
parliament,  a  defendant  might  take  his  chance 
of  defending  the  action  on  the  merits,  and  then 
at  any  period,  no  matter  how  late,  avail  him- 
self of  the  certificate.  This  would  be  unrea- 
sonable, and  therefore  the  leg^lature  never  can 
have  intended  that  such  a  mode  of  proceeding 
should  be  allowed.  In  the  present  case  the 
defendant  had  abundant  opportunity  of  plead- 
ing his  certificate  puis  darrein  continuance,  ac- 
cording to  the  practice  of  the  Court.  This, 
however,  he  has  not  done,  but  seeks  now, 
af^er  two  unsuccessful  attempts  before  learned; 
iudges,  to  avail  himself  of  his  certificate  This 
he  had  no  right  to  do,  and  therefore  the  de- 
fendant ought  not  to  succeed  in  his  present 
application.  The  present  rule  must  be  dis* 
cnarged. 

Rule  discharged.  —  Sharp  ?.  iyj4lmaine, 
T.  T.  1840.    Q.  B.  P.  C. 
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%tlQXt  t^r  lUrd  Cf^anrrllor. 
AT  Lincoln's  inn. 

Thursday  Nov.26>| 

Friday 27 

Saturday 28  S  Appeals  and  Causes. 

Monday 30  [ 

Tuesday. ...  Dec.  I J 

„.  ,      .  o/F^r8t  Seal — Appeal  Mo- 

Wednesday.  ..    2 1     tions  and  Caiies. 

Thursday 3  ^ 

Friday 4 

Saturday 6  ^Causes. 

Monday 7  | 

Tuesday 8' 

„-  ,       .  n  f  The  Second  Seal-^Appeal 

^^«d"«»<*»y---  ^\     Motions  and  Causes. 
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Thursday 10 

Friday 11 

Saturday 12  SCauaei. 

MondHy 14  | 

Tuesday 16  J 

w  ^«o-^-«        ii: / The  Third  Seal—  A ppeal 
Wrdnesday ....  16 1     ^^^^^^^^  ^^^  CauaST 

Thursday 17 

Friday 18 


I 


Saturday 19  S Causes. 

Monday 21  f 

Tuesday 22J 

Thursday 24     Petitions. 


Wednesday ....  23    Motions. 

Thursday 24    Petiilonsin  General  Paper. 

Short  Causes,  Consent  Canses,  and  Consent 
Petitions,  on  lliursday  the  3rd  Decflmber,  and 
every  aucceediug  Tuesday  at  the  Stttinif  of  the 
Court. 

COMMON  LAW  SITTINGS. 
4fter  Aiickaelmai  Term,  1840. 

Comman  9lcatf« 

LONDOIt. 

Adjournment  Day,  Wednesday  9th  December. 


Before  t^e  f^icr  CfisncrHar. 

At  Lincoln's  inn. 
Thursday  Nov.  96-1 

Friday 27  f 

Saturday :^8  > Motions,  Petitions,  &c. 

Monday aO  [ 

Tuesday.... Dec.  iJ 

Wednesday 2    The  First  Seal— Motions. 

Thursday. 3*\ 

Friday 4    Pleas,  Demurrers,  Excep- 

S^turday  ......    5  s    tious.  (pauses,  and  Fur- 
Monday  7  I     ther  Directions. 

Tuesday   8 J 

Wednesdsiy ....    9    The  Second  Seal-Motions 

Thursday 10-^ 

Friday II  I  Pleas.  Demurrers,  ETcep- 

Saturday 12  >    tions,  (Tauses,  and  Fur- 
Monday  14  I      ther  Directions. 

Tuesday 15  J 

Wednesday ....  1 6    The  Third  Seal— Motions 

Thursday 17^ 

Friday 18  I  Pleas,  Demurrers,  E.xcep- 

Saturday 19  >     tions.  Causes,  and  Fur- 
Monday  21  I     ther  Directions. 

Tuesday 22  j 

Wednesday ....  23    Tlie  Fourth  Seal—Motions 
Thur8<tay 24     Petitions. 

The  Y  ce  Chancellor  will  hear  Unopposed 
Petitions  and  Short  Causes  every  Friday^  pre- 
vious to  the  General  Paper. 

SBrforc  t^t  Mnittx  of  tfie  EoIIir. 

AT  rHB  ROLLS. 

Wednesday  Dec.  2    Mot  ons. 
TilU^^day ......    H^ 

Fridiiv 4  I  Pleas,  Demurrers,  Causes, 

Saturday 5  >    Further  Directions,  and 

Monday  7|     Exceptions. 

Tuesday 8  ' 

Wedne^day ....    9    Motions. 

Thursday 10  ^ 

Friday  .'. 1 1     Ple.48,  Demurrers,  Cau8<*s, 

Saturday 12  >     Further  Directions,  and 

Mouday   14  [     Exceptions. 

Tue-day  16 J 

Wedneiiday ....  16    Motions. 

Thursday 17^ 

Friday 18  i  Pleas,  Demurrers,  Causes, 

Sutilrday 19  S     Further  Directions,  and 

Monday  21  {      Exceptions. 

Tuesday  22 J 


9)rt(f  qtur  of  ^leaiT. 

MIDDLESEX. 

Thursday  Nov.  26    Common  Juries. 

Friday 27 1  Revenue  Causes, Customt, 

Saturday 28  j      and  Common  Juries. 

Mouday  30    Common  Juries. 

T.i«./ia»       n.«  1  J  Revenue  Causes  &  Com. 
Tuesday  ..  Dec.  1 1     j^^.^^ 

Wednesday....    2") 

Friday  *!.'!!!!!    4  f  Sp«cial  &  Com.  Juries. 

t^aiurday 5 J 

Monday  7    Common  Juries. 

IiONDON. 

Friday  ..  Nov.  27    To  adjourn  only. 
1'uesday  . .  Dec.  8    Adj^  Day.    Com.  Juries. 
Wednesday ....    9  | 

Thursday.' 10  I  Common  Juries. 

Friday 11  J 

Saturday |2-\ 

Monday  14  I 

Tuesday  15  sSpeclal  &  Com.  Juries. 

Wednesday,...  16  ( 

Tiiuraday I7J 

Friday 18^ 

Saturday 19  1 

Monday  21  >Common  Juriet. 

Tuesday 22  I 

Wednesday....  23^ 
The  Court  will  sit  at  half-past  nine  o'clock. 


THE  EDITOR'S  LETTER  BOX. 


The  Ar^ff/  Al^nnae  and  Diarff  may  be  ob- 
tained of  the  Publisher,  interleaved  in  such  way 
as  Subscribers  may  require,  so  as  to  allow  of 
any  extent  of  memoranda,  regarding  appoint- 
ments or  attendances. 

We  will  endeavour  to  find  room  next  month 
for  some  communications  whiih  have  been 
deferred. 

The  remarks  on  Legal  Business  transacted  by 

unprofessional  Persons,  shall  be  inserted. 

The  information  from  Llanfyllin  arrived  too 
late.  ' 

The  letters  of  "An  Articled  Clerk  ;  "  W.  M  ; 

An  Old  Subscriber;"  and  F.  have  been  re- 
ceived. 

We  are  glad  to  be  enabled  to  promise  a  con- 
tinuance of  articles  on  American  Law,  one  of 
>\  hich  has  heen  printed,  and  for  some  time  de- 
ferred by  temporary  matter. 


<( 
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«  Quod  magisad  no8 


I'ertinet,  ct  nescire  malum  est,  agitamns.'* 


Ho  RAT; 


THIC 


CRIMINAL  LAW  COMMISSION. 


FORGBRY. 

In  makiDf^  some  selections  from  tbe  Fifth  Re- 
port of  the  Criminal  Law  Commissioners,  we 
deem  it  important  to  lay  before  our  readers 
the  followinfsr  prefatory  remarks  of  the  Com. 
missioners,  relating  to  the  offence  of  Forgery. 

"The  characteristic  of  the  crime  of  forgery 
IS  the  false  making  of  some  written  or  other 
instrument  for  the  purpose  of  obtaining  credit 
by  deception.  The  relation  which  this  offence 
bears  to  the  general  system  mav  be  thus  briefly 
established.  In  most  affairs  of  importance  the 
intentions,  assurances,  or  directions  of  men 
are  notified  and  authenticated  by  means  of 
written  instruments.  Upon  tbe  authenticity 
of  Such  instruments  tbe  security  of  many  civil 
righU,  especially  the  right  of  property,  fre- 
quently depends ;  it  is,  therefore,  of  tbe  highest 
importance  to  society  to  exclude  the  numerous 
frauds  and  injuries  which  may  obviously  be 
perpetrated  by  procuring  a  false  and  counter* 
feiied  written  instrument,  to  be  taken  and 
acted  on  as  genuine.  In  reference  to  frauds 
of  ibis  description,  it  is  by  no  means  essential 
that  punishment  should  be  confined  to  cases 
of  actually  accomplished  fraud ;  the  very  act 
of  falsely  making  and  constructing  such  an 
instrument  with  the  intention  to  defraud  is 
anfficient,  according  to  the  acknowledged 
principles  of  criminal  jurisprudence,  to  con- 
atitnte  a  crjme,-:-being  in  itself  part  of  the 
endeavour  to  defraud,  an<l  the  existence  of  the 
criminal  Intent  is  cleariy  manifested  by  an  act 
done  in  furtherance  and  in  part  execution  of 
that  intention.  Tbe  limits  of  the  offence  are 
Immediately  deducible  from  the  general  prin- 
ciple  already  adverted  to.  As  regards  the  sub- 
jeet-matter,    the  offence    extends    to    every 
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writing  used  for  the  purpose  of  authentication  i 
as  in  the  case  of  a  will,  by  which  a  testator 
signifies  his  intentions  as  to  the  disposition  of 
his  property,  or  of  a  certificate  by  which  an 
officer  or  other  authorised  person  assures 
others  of  the  truth  of  any  fact,  or  of  a  warrant 
by  which  a  magistrate  signifies  his  authority  to 
arrest  an  offender.  The  crime  is  not  confined 
to  the  falsification  of  mere  writings ;  it  plainly 
extends  to  seals,  stamps,  and  allother  visible 
marks  of  distinction  by  which  the  truth  of  any 
fact  is  authenticated,  or  the  quality  or  genuine- 
ness of  any  article  is  warranted  s'and^  conse* 
3uently,  where  a  party  may  be  deceived  and 
efrauded  from  having  been,  by  false  signs* 
induced  to  give  credit  where  none  was  due. 
With  respect  to  the  false  making  of  any  such 
instrument,  the  offence  extends  to  every  in* 
stance  where  the  instrument  is,  under  the 
circumstances,  so  constructed  as  to  induce  a 
party  to  give  credit  to  it  as  genuine  and  an* 
thentic  in  a  point  where  it  is  false  and  decep- 
tive. And  in  this  respect  a  forged  instrument 
differs  from  one  which  is  merely  false  and 
untrue  in  stating  facts  which  are  false.  Whero 
the  instrument  is  forged,  as  where  a  certificate 
purporting  to  be  signed  by  an  authorised  of- 
ficer was  not  in  truth  signed  by  him,  a  party 
to  whom  it  is  shown  is  deceived  in  being  in- 
duced to  suppose  that  the  fact  certified  is  ac- 
credited by  the  officer  whose  certificate  it  pur- 
ports to  be,  and  he  is  deceived  in  that  respect, 
whether  the  fact  certified  be  true  or  false.  If, 
on  the  other  hand,  such  a  certificate  be  ia 
truth  signed  by  the  officer  whose  name  it 
hears,  the  instrument  is  not  forged,  although 
the  fact  certified  be  falsely  certified,  for  here 
the  party  receiving  the  certificate  is  deceived, 
not  by  being  falsely  induced  to  believe  that 
the  omcer  had  accredited  the  instrument  by 
his  signature,  but  from  the  officer  having  falsely 
certified  the  fact.  The  instrument,  may,  there- 
fore, be  forged,  although  the  fact  authanti- 
cated  be  true.  The  instrument  may  be  genuine* 
although  the  fact  stated  be  false,  where  money 
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or  other  property  Is  obtained  by  an  instrament 
of  the  latter  description,  that  is,  where  it  is 
false  merely,  as  containing  a  false  statement  Or 
representation,  the  offence  belonfi^s  to  the  class 
of  obtaining  money  or  other  property  by  false 
pretences. 

Consistently  wilh  the  prineipleB  Whieh  go- 
Tern  the  offence. of  forgery,  tRi  instromentiaay 
be  faUely  made,  although  it  be  signed  or  exe- 
cuted by  the  party  by  whom  it  purports  to  be 
signed  or  executed.  This  happens  where  a 
party  is  fraudulently  induced  to  execute  a  will, 
a  material  alteration  having  been  made  in  the 
writing  without  his  knowledge ;  for  in  such 
case,  although  the  signature  be  genuine,  the 
instrument  is  false,  l^cause  it  does  not  truly 
indicate  the  testator's  intentions,  and  it  is  the 
forgery  of  him  who  so  fraudulently  caused  snch 
will  to  be  signed,  for  he  made  it  to  be  the  false 
Instrument  which  it  really  is.  Upon  similar 
grounds  an  offender  may  be  guilty  of  a  false 
making  of  an  instrument,  although  he  sign  or 
execute  it  in  his  own  name,  in  case  it  lie  false 
in  any  material  part,  and  calculated  to  induce 
another  to  give  credit  to  it  as  genuine  and 
anthentic  where  it  is  false  and  deceptive.  This 
happens  where  one,  having  conveyed  land, 
afterwards,  for  the  purpose  of  fraud,  executes 
an  instrument,  purportiDg  to  be  a  prior  con- 
veyance of  the  same  land.  Here  again  the  in- 
strument is  designed  to  ol)tain  credit  by  de- 
ception as  purporting  to  have  been  made  at  a 
time  earlier  than  tlie  true  time  of  its  execution. 
Other -rules  concerning  the  false  making  of  an 
instrument  within  the  scope  of  this  offence  are 
easily  deducible  from  the  same  general  prin- 
ciples. It  can  make  no  difference  whether  the 
whole  instrument  be  false,  or  whether  it  be 
merely  false  in  the  material  part  by  which  the 
fraud  is  to  be  effected,  or  whether  it  be  false 
by  reason  of  some  addition  or  omission,  or  by 
the  obliteration  of  some  material  part.  What- 
soever scheme  or  device  be  resorted  to,  the 
instrument  it  falsely  made  if  it  be  calculated  in 
its  construction  to  obtain  credit  which  does 
not  belong  to  it,  not  being  that  which  it  pur- 
ports or  seems  to  be. 

As  regards  the  particular  fraudulent  intent 
with  which  an  instrument  is  falsely  made,  the 
offence  seems  in  principle  to  extend  to  every 
attempt  to  violate  any  right,  whether  it  be  of  a 
public  or  private  nature.  There  seems  to  be 
no  other  proper  limit  to  the  treating  as 
criminal  a  fraud  endeavoured  to  be  executed 
by  means  so  dangerous  to  rights  of  every  de- 
scription.'' 

Passing  from  these  general  observations,  the 
Commissioners  proceed  to  our  own  laws  :«• 

"The  common  law  offence  of  forgery  which 
constitutes  the  basis  of  a  great  variety  of 
aggravated  offences  created  by  the  statute 
law,  has,  from  time  to  time,  undergone  some 
alterations ;  but  we  do  not  deem  it  necessary 
on  this  occasion  to  notice  them,  as  the  present 
law  seems  to  be  governed  by  the  principles, 
and  to  be  subject  to  the  general  limits  to 
whiell  we  have  already  adverted. 


In  early  times  few  transact! ons^  except  ssdi 
as  were  of  a  public  nature,  were  conducted  in 
writing,  and  the  crime  of  forgery  was,  eonse* 
ouently,  of  rare  occurrence.      It  has  been 
doubted,"  indeed,  whether  written  inttmmenta 
which  were  neither  of  a  pnUie  nature,  nor  re- 
cords, dee<li,  or  wilf^,  could  be  the  subject  of 
forget^  at  common  law.    It  is  probable,  that 
on  account  of  the  much  greater  publicity  «&d 
solemnity  which  formerly  attended  the  exec»- 
tion  of  such  instruments,  that  forgery  was  dif- 
ficult of  perpetration ;  and  it  may  be  infen^d 
tbat.it  was  not  of  frequent  occurrence,  or  that 
no  great  inconvenience  was  experienced  from 
its  commission,  as  at  common  law  it  was  a 
misdemeanor  only.    When,  however,  the  art 
of  writing  had  become  more  common,  and  our 
extended  commerce,  in  conjunction  with  the 
advancement  of  our  political  institutions,  had 
introduced  a  system  of  credit  previously  un- 
known, BO  that  writing  became  the  ordinary 
medium  for  expressing  and  evidencing  the  in- 
tentions  and  contracts  of  parties,  the  import- 
ance of  the  crime  and  the  injuries  restutiniif 
from  it  increased,  and  it  was  then  considered 
necessarv  to  enhance  the  penalties  denounced 
against  those  by  whom  it  was  committed.  The 
statute  5th  of  Queen.  Elizabeth,  c  14,  accord- 
ingly raised  the  crime  to  the  degree  of  felony, 
without  benefit  of  clergy,  in  the  case  of  a  second 
conviction  for  forging  deeds,  wills,  court-rolls, 
&c. ;  and  so  many  statutes  were  afterwards 
made  that  Sir  W.  Blackstone  observes,  **  I 
believe,  through  the  number  of  these  general 
and  special  provisions,  there  is  now  hardly  a 
case  possible  to  be  conceived,  wherein  forgery 
that  tends  to  defraud,  whether  in  the  name  of 
a  real  or  fictitious  person,  is  not  made  a  capital 
crime*"^    Since  the  publication  of  the  CToaa- 
mentaries   many  other  statutable   provisions 
have  been  made  applicable  to  particular  cases  ; 
but  the  punishment  of  death  is  now  no  longer . 
inflicted  for  any  forgery,  having  been  findly 
abolished  bf  an  act  oft  the  1st  year  of  your 
Majesty's  reign,  which  substituted  transpor Ca- 
tion for  life,  or  not  less  than  seven  years,  or 
imprisonment  not  exceeding   four,    nor  less 
than  two  years,  in  lieu  of  it.    The  greater 
number  of  special  forgeries  is  now,  therefore, 
liable  to  tiiis  substituted  punishment.    There 
are  many  others  variously  punished,  but  in 
most  cases  more  severely  so  than  the  common 
law  offence. 

Such  observations  as  we  think  it  necessary 
to  make  concerning  the  particular  provi- 
sions of  the  statute  law  will  be  more  con- 
veniently introduced  in  the  notes  to  the  Digest. 
We  deem  it,  however,  proper  to  premise  a  few 
observations  as  to  the  course  which  we  have 
taken  in  executing  this  part  of  it.  We  have,  in 
the  first  place,  proceeoed  to  define  the  com- 
mon law  offence.  The  general  definition  of 
the  offence  is  in  substance  that  which  is  given 
by  Sir  W.  Blackstone,  which  we  have  adopted, 
and  wliich  is  recommended  by  its  conciseness^ 


•  1  Hawk  P.  C.  c.  70,  8. 10. 
^  4  Black.  Comm.  250. 
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mccnracy,  and  f^enerality.^  We  have,  however, 
for  the  sake  of  comparuon,  stated  those  of 
several  other  eminent  judges.    We  have  also 
introduced  various  articles  for  the  purpose  of 
more  pcnacnlarly  defining  and  explaining  the 
nature  and  extent  of  the  offence.   Having  thus 
disposed  of  the  commou  law  offence,  we  have 
next  proceeded  to  deal  with  the  statute  law 
upon  this  rabjeet.    The  statute  book  presents 
a  mass  of  enactments  made  from  time  to  time, 
inflicting  a  great  variety  of  punishments  on 
various  modifications  or  the  general  crime. 
'Ae  great  multitude  of  spedfic  enactments  ap- 
pliei&le   to  various  subject-matters  raises  a 
question  of  same  difficulty*  as  to  the  course 
which  ought  to  be  taken  with  a  view  to  digest 
these  proviaiooB.    After  defining  the  common 
law  offence,    the  natural   course  would    be 
to  dittinguiih  such  instances  of  the  offence, 
as  by  reason  of  the  greater  degree  of  mischief 
likely  to  result,  would  require  more  exemp* 
lary  punishment  i   and  for  this  purpose,  in- 
struments the   subject  of  forgery  would  be 
classed  in  order,  according  to  their  greater 
or  lesser  dcvree  of  importance.      The  sta- 
tute   law   of    England    concerning    forgery 
has  not,  however,  been  constructed  on  any 
racb  principles  I  its  provisions  are  in  numerous 
instances  too  minute  and  particular  to  admit 
of  general  extension  without  an  entire  remo- 
ddtiing  of  this  branch  of  the  law. 

There  can  be  no  doubt  that  the  crime  of  for- 
gery is  capable  of  being  defined  and  ^pressed 
in  a  manner  much  more  general  and  concise 
tlum  that  in  which  it  now  exists  according  to 
the  law  of  England.  Several  foreign  codes 
clearly  show  that  this  is  practicable.  As  a 
specimen  of  what  has  been  done  in  this  respect 
we  have  added  in  the  Appendix  the  Chapter 
OB  Forgery,  from  the  New  York  revised  sta^ 
loies.  We  have  not»  however,  considered  our* 
selves  to  be  wammted  in  mt^Liog  alterations 
which  woidd  amount  to  an  entire  reconstruc- 
tion of  Ibis  branch  of  the  law  i  and  we  have 
upon  much  consideration,  after  defining  the 
general  rules  applicable  to  the  common  law 
offence  of  forgery,  proceeded  to  arrange  and 
classify  the  several  statutory  enactments  relat- 
ing to  Ae  offence,  taking  care  as  we  proceeded 
to  reject  as  much  as  possible  what  appeared  to 
be  redundant,  and  to  compress  the  provisions 
of  the  existing  law  so  far  as  was  consistent  with 

There  is,  however,  another  and  important 
consideration  which,  with  respect  to  several 
tery  special  and  circumstantial  «enactments, 
renders  the  exclusion  of  general  and  extensive 
provisions  strictly  necessary.  Many  of  the 
statutory  enactments  constituting  offences  for 
the  protection  of  particular  interests,  espe- 
cially sndi  as  concern  the  Bank  of  England, 
are  of  a  very  severe  and  arbitrary  character, 
and  smth  as  cannot  well  be  reconciled  with 
sound  and  enlightened  principles  of  criminal 
jurisprudence.  For  instance,  by  the  statute 
1 1  of  King  George  IV.  &  1  of  King  William 
IV.,  c.  66,  8.  12,  it  is  made  highly  criminal  for 
a  man  to  have  a  forged  bank  note  in  his  pos- 
session without  lawful  excuse,  the  proof  where- 


of lies  on  the  j^rty  accused.  This  law  inverts 
the  genera]  pnnciple  of  criminal  jurisprudence 
that  a  man  is  presumed  to  be  innocent  till  his 
guilt  be  proved.  A  man  may,  therefore,  be 
dealt  with  as  an  offender,  not  because  he  is 
really  guiltv,  but  because  from  accident,  or 
otherwise,  he  cannot  prove  his  innocence,— 
death  or  accident  heving  precluded  him  from 
explaining  the  real  circumstances  of  the  tran- 
saction. Offences  of  this  nature  require  to  be 
most  specifically  stated  and  defined,  and  they 
must  retain  their  arbitrary  character,  being 
incapable  of  generalization,  as  they  are  not 
founded  upon  principle. 

Although*  as  we  have  already  observed, 
many  of  the  forgeries  punishable  by  various 
statutes  must  be  regarded  as  particular  aggra- 
vations of  the  common  law  offence,  yet,  as  the 
description  of  such  aggravations  involves  that 
of  the  particular  instrument  (the  more  severely 
punishmg  of  the  forgery  of  which  was  the 
object  orthe  statute,)  we  have  found  it  impos- 
sible to  effect  such  a  reduction  of  these  enact- 
ments as  we  could  have  wished  to  have  done, 
without  recommending  the  repeal  of  existing 
distinctions  and  gradations  of  punishment  to  a  - 
greater  extent  than  appeared  to  us  to  be  ad- 
visable. In  some  instances  in  consequence  of 
the  repeal|of  the  'capital  punishment,-  the  forg- 
ing of  any  particular  instrument,  clearly  fall- 
ing within  the  description  of  some  more  gene- 
ral offence,  has,  by  reason  of  its  having  become 
punishable  in  the  same  degree  as  the  general 
offence,  enabled  us  to  get  rid  of  the  special 
enactment.  We  have,  under  the  power  dele- 
gated to  us  "  to  make  such  partial  alterations 
as  we  might  consider  necessary  or  expedient 
for  more  simply  and  completely  uefining  crimes 
and  punishments,^'  embodied  in  the  Digest 
such  decisions  as  have  arisen  upon  any  branch 
of  the  common  or  statute  law  ;  and  wherever 
the  decisions  have  appeared  to  us  to  establish 
opposite  principles,  we  have  removed  the  dis- 
crepancy by  the  enunciation  of  that  which  ap- 
peared to  us  to  be  the  preferable  rule. 

The  Digest,  so  far  as  the  statute  law  is  con- 
cerned, consists  of  a  great  variety  of  special 
priovsions  left  unrepealed  by  the  statute  1 1  th 
of  King  Geo.  IV.  &  Ist  of  King  Will.  IV.  c.  66. 
(the  Forgery  Consolidation  Act,)  of  the-  larger 
number  of  the  clauses  of  the  last-mentioned 
act,  and  of  the  different  forgery  enactments 
passed  since  that  act.  The  clauses  of  the  For- 
gery Consolidation  Act  which  have  been  omit- 
ted, relate  to  offences  coming  more  appropri- 
ately under  the  head  of  Cheats,  and  lu  which 
division  of  the  Digest  they  will  he  included. 

The  statute  1 1  King  Geo.  IV.  &  1  King 
Will.  IV.  c.  66,  although  it  repealed  the  sta- 
tute 5  Queen  Eliz.,  c.  14,  together  with  a  long 
list  of  the  other  capital  forgeries  mentioned  by 
Sir  W.  Blackstone,  yet,  with  respect  to  a  con- 
siderable number,  it  only  enacted  that  no  per- 
son should  suffer  death  for  the  same,  unless 
the  same  should  be  made  punishable  mth 
death  by  that  act ;  and  that  otherwise,  he 
should,  on  conviction,  be  transported  for  life 
or  for  any  term  not  less  than  seven  vears,  or 
be  imprboned  for  any  term  not  exceeding  four 
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DOT  lens  than  two  yean.  It  is  of  this  latter 
ciasfl  of  oflTeiices  that  the  Digest,  exclusively 
nf  the  provisions  of  the  Forgery  Consolidation 
Act.  principally  consists. 

We  have  experienced  some  difficulty  in  cases 
wlittre  a  statute  makes  it  an  offence  to  fori^e 
on  instrument  of  a  special  nature,  (the  descrip- 
tion of  whirh  is  given  in  the  statute,  and  occu- 
pies nearly  all  its  sections,)  whether  we  should 
include  in  the  Digest  the  various  clauses  direct- 
ing the  form  of  such  instrument,  the  mode  of 
its  execution,  and  the  conditions  to  be  ful- 
filled by  the  parties -executing  it,  (which  would 
in  many  instances,  be,  in  fact,  to  transcribe 
the  whole  Btatute,)or  whether  we  should  merely 
declare  it  to  be  an  offence  to  forge  "  a  certain 
instrument,"  (describing  it  by  the  general  name 
given  to  it  in  the  statute,)  "  particularly  men- 
tioned in  a  certain  act,  &C.''  After  much 
hesitation  we  have  concluded  to  adopt  the 
latter  mode,  as  being  the  more  simple,  and.  at 
the  same  time,  in  more  strict  conformity  with 
the  description  which  we  have  given  in  our 
fourth  report  of  the  legitimate  objects  of  the 
adjective  or  criminal  branch  of  the  law. 

With  respect  to  the  otience  of  uttering 
forged  instruments,  knowing  the  same  to  be 
f««rged,  the  common  law  definition  of  forgery 
strictly  speaking,  includes  that  crime  as  well 
a«  the  false  making  of  written  instruments; 
but  as  the  act  of  littering  is  distinct  from  the 
act  of  forgery,  and  as  most  modem  statutes 
punish  it  as  a  substantive  offence,  we  have 
thought  it  more  convenient  to  omit  it  from  the 
definition  of  forgery,  and  to  constitute  it  a 
sepraate  crime-  This  is,  in  point  of  fact,  a 
merely  formal  alteration,  as,  in  practice,  the 
indictment  always  charges  the  prisoner  with 
the  uttering  as  well  as  with  the  forgery.  In 
defining  the  acts  in  which  an  uttering  consists, 
we  have  adopted  the  language  of  the  Forgery 
Consolidation  Art,  and  have  rejected  the  string 
of  other  synonymous  terms  to  be  found  in  the 
statutes, — such,  for  instance,  as  "  make  use  of," 
"  pay  away,"  "  tender,"  "exhibit,"  "vend," 
"  present  lor  payment,"  "  barter,"  •'  deliver," 
••  produce,"  and  "  give,^* — all  of  which  are 
sufficiently  comprised  by  the  words  *'  offer," 
*'  utter,"  ••  publish,"  **  dispone  of  or  put  off," 
which  we  have  made  use  of.  Indeed  this  diver- 
sity of  language  for  the  expression  of  the  same 
acts  can  only  be  accounted  for  by  the  fact  of 
the  different  statutes  in  which  they  exist  having 
lieeu  passed  from  time  to  time  without  refer- 
ence to  the  law  of  forgery  gonerally. 

By  the  statute  12  of  King  Charles  11^  c.  22, 
s.  4,  it  was  made  felony  tu  forge  the  seals  of 
the  Dutch  Bay  Hall,  ai  Colchester;  we  have 
ascertained,  hoivever,  that  that  corporation  no 
longer  exists,  and  it  has  consequently  become 
^•n necessary  to  continue  that  provision  in  the 
iiJge«t. 


REMARKABLB  TRIALS. 

CA8B  OF   OXFORD,   FOg   HIGH  TREASOlTi. 

This  trial  (which,  consistently  with  our  plno^ 

we  must  ptit  on  record)  came  on  at  the  Central 

Criminal  Court  on  the  9th  of  July  last,  before 

Lord  Denman,  Mr.  Justk^e  Pattesom,  and  Mr* 

Baron  Alderton.    The  counsel  for  the  Crown 

were  the  AUarmey  and  SfUicilor  General,  with . 

Mr.  AdolphuM,  and  Mr.  fFi^kiman.   The  couo* 

sel  -for  the  prisoner  were  Mr.  Sjfdney  Taylor 

and  Mr.  Bodkin. 

The  facts  of  the  case  are  sufficiently  sliUed  in 

the  summing  up  of  the  Lord  Chief  Justice  ;  and 

his  Lordship's  remarks  on  «11  the  prominent 

parts  of  the  evidence  are  well  deserving  of  a 

place  in  our  collection -of  important  trials. 

Lord  Denmnn  said,  the  prisoner  stood  chai7(- 
ed  with  the  crime  of  high  treason,  whwh  waa 
sought  H)  be  proved  by  two  overt  acts,  8tate<l  in 
the  indictment,  of  direct  attempts  made  upon 
the  Kfe  of  her  Majesty.  Both  of  these  %vere 
said  to  have  been  intended,  by  firing  pistola 
loaded  with  ball  at  the  Queen ;  and  the  ques- 
tions the  jury  would  haye  to  decide  were, 
ivhether  the  prisoner  <lid  fire  those  pistols,  or 
either  of  them,  at  her  Majesty,  and  whether  the 

fiistols  so  fired  were  both  or  either  of  them 
oaded  with  bulletin  These  were  the  qucations 
of  fact  which  they  were  first  to  decitle  upon  the 
evidence  adduceo  ;  and,  supposing  they  should 
think  it  satisfactorily  proved  tliat  the  pistols 
were  directed  at  her  Majesty,  and  that  they 
were  loaded  with  bullets,  or  thai  such  was  the 
case  with  either  of  them,  then  a  defence  was  set 
up  which  required  them  further  to  inquire 
whether  at  the  time  tliey  could  consider  him  to 
be  in  possession  of  his  reason,  so  as  to  be 
responsible  for  bis  actions?  The  question 
whether,  in  point  of  fact,  he  fired  the  pistols 
with  the  intention  of  mischief,  was  perfectly  dis- 
tinct from  that  of  his  insanity,  and  therefore  be 
thought  it  would  be  better  that  he  should  delay 
all  observations  on  the  latter  point  till  he  had 
gone  through  the  evidence  bretight  to  prove 
the  fact  of  the  firing. 

The  general  outline  of  the  case  was,  that  Kte 
Majesty  and  Prince  Albert,  coming  fr«»m  Bock- 
ingham  Palace  in  an  open  chaise,  drawn  by  four 
horses,  and  attended  tvith  three  outriders,  passed 
op  to  the  left  by  Constitution-hill;  that  a 
pistol  was  firefl  across  the  road,  and  asecond 
pistol  vna  (lischarged  immediatrly  afterwards, 
when  the  carriage  was  rather  more  distant, 
under  circumbtances  which  left  no  doubt  as  to 
the  nature  of  the  act.  But  as  the  partiiHilars  of 
the  case  were  important,  and  us  it  depended  oit 
a  view  of  all  its  minute  circumstances,  to  say 
whether  ih^  facts  were  clearly  made  out,  he 
thought  he  could  not  dipensewiih  tlie  necessity 
<tf  going  through  the  whole  of  the  evidence, 
cailiug  their  at temkui  to  what  eat*h  individual 
hud  witnessed  an  J  stated. 
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The  learned  Jud^^  tlicn  read  the  evidence*  nf  know  whether  the  wadding  mi^ht  not  have  dotie 


«ach  witue-sa,  coiiinieiitiiifi^  upon  it  r8  he  went 
along,  and  stating  that  upon  many  of  the  facts 
deposed  tc«  the  general  observation  might  l>e 
made  that  they  were  iininaierial  in  themselves, 
and  thai  the  little  variances  which  appeared 
.  between  the  testimony  of  the  different  witnesses 
neither  tended  to  throw  any  doubt  upon  the 
character  of  the  witnesses  themselves^,  nor  to 
raise  anydonbt  as  to  the  correctness  with  which 
facts  of  greater  importance  were  stated.  There 
was  a  very  coosiderajile  variety  of  evidence  as 
to  the  distance  of  the  prisoner  from  the  car- 
riafe  nhea  the  shou  were  fired,  but  that  was 
Boft  matter,  of  importance. 

To.  the  witness  Lowe  the  prisoner  remarlc« 
ed:tbat  be  had  frienda  around  him..  He  (the 
Iiord  Chief  Justice),  might  say  there  was  no 
Beason  to  suppose  that  the  prisoner  had  any 
friends  around  him  at  that  time,  orat  any  time 
coonected  with  the  offence.  It  was  stated  that 
the  prisoner  was  at  the  distance  of  one  or  two 
yards,  and  from  the  great  nearness  it  seemed  so 
much  the  more  unlikely  that  he  should  miss  his 
aim  if  there  were  bullets  in  the  pistols.  That 
was  a  point  on.  which  they  would  form  the  best 
judgment  they  could,  not  having  any  direct  or 
positive  evidence.  The  plea  of  insanity  l>eing 
set  up,  stress  was  hud  by  the  prtsoiier's  counsel 
oo  the  fact  that  he  had  placed  himself  in  a  spot 
whence  he  could  not  escape..  He  (the  Lord 
Chief  Justice)  must  say,, that  as  to  there  being 
anything  lieyond  tlie  imprudence  of  the  act  it- 
self, ID  placnig  himself  where  he  could  not  run 
away,  it  seemed  to  him  tliat  there  was  no  foun- 
dation for  such,  a  conclusion. 

The  t%vo  witnesses.  Parks  and  Mrs.  Stokely, 
gave  a  (lescriptaon  of  something  like  a  whizzing 
or  hissing  in  the  air,,  from  which  an  inference 
might  be  drawn  tiiat  the  sound  was  caused  by 
a  bullet.  That  was  the  only  fact  in  evidence 
bearing  on  this  point  of  the  case.  It  was  not 
the  province  of  law  to  furnish  observations  on 
the  prohalnlity  of  such  a  cause  aa  that  for  such 
an  effect.  They  must  turn  their  experience  and 
knowledge  to  the  circumstance,  aiid  form  the 
best  conclusion  in  their  power. 

More  than  one  witnesa  had  told,  the  jury  of 
the  prisoner  having  afterwards  asked  them  the 
queation — '*  Is  the  Queen  hurt^'  and  tliatagain 
waa  put  forward  as  an  argument  that  there 
wens  bulleu  in  the  pistols.    That  must  depend 
altogether  on  the  state  of  mind  in  which  the 
prnoner  was  at  the  time,  but  it  seemed  to  be 
quite  clear,  that  the  prisoner,  whether  they  be- 
lieved him  to  be  insane  or  not,  had  a  distinct 
knowledge  of  the  fact  he  was  about  to  commit, 
and  of  the  use  of  the  pistols,  so  that  it  was  im- 
possible for  him  to-be  ignorant  whether  there 
was  a  bullet  in  the  pistol.    Such  a  question  in 
the  mouth  of  a  sane  man  would  be  a  very 
atrong  evidence  to  shew  that  he  must  have  been 
aware  of  the  character  of  the  act ;  but  it  would 
be  for  the  jury  to  consider  whether  they  could 
attach  any  weight  to  the  question  if  they  should 
think  the  other  circumstances  of  his  conduct 
indicated  unsoundness  of  mind.    The  observa- 
tion made  by  the  prisoner's  counsel  upon  the 
question  waa.  that  the  prisoner  might  wish  tp 


her  Majesty  some  injury.  The  Jury  would 
take  this  in  connection  with  the  other  drcum- 
stances. 

It  appeared  that  the  prisoner,  after  he  hsA 
been  in  the  hands  of  tlie  poUce,^coinplained  of 
being  pestered  with  tjuestions,.  and  that  after 
that  he  waa  still  questioned.    That  was  a  mu«t 
improper  course  to  pursue,  and  one  that  had 
much  better  have  been  avoidedt    Another  re-- 
mark made  by  the  prisoner  to  one  of  the.  vvi/t- 
nesses  was,  ''If  tbeball  had  come  in  contact 
with  your  head,  yoa  would  soon  have  found 
that  out."    He  (the  Lord  Chief  Justice)  dkl 
not  think  that  the  jury  would  imagine  that  was 
anv  proof  by  way  of  confession  that  there  were 
balls  in  the  pistols.    Questions  were  also  put 
to  the  prisoner  in  the  inspector's  room  before 
some  gentlemen  whether  there  were  balls  in 
the  pistols,  and  the  prisoner  was  said  to  have 
answered  that  there  were*    The  distinct  state- 
ment of  the  witness  Brown,  the  policeman,  was 
that  the  prisoner  did  so  answer.    Afterwarrls, 
the  witness,  in  his  cross-examination,  .stated 
the  prisoner's  answeato  be  that  the  pistols  were 
loadedi    It  appealed-  to  hfm  (the  Lord  Chief, 
Justice)  that  if  they'gave  tht;  witness  credit  for 
speaking    the   truili.  honestly,   although    the 
words  oertaiuly  did>vary  in  hia  mouth  a  good, 
deal,  still  they  must  have  been  such  as.  to. 
create  a.  strong  tmpressiun  in  his  mind  that 
there  were  ballsrii^  the  pistols..  Therefore,  if 
the  jurv  believed  tint  evidenee,  there  was*  a 
clear  aamiasiotk  by  the  prisoner  that  the  pistols 
were  loaded.    Several  other  persons,  the  wit- 
ness said,  were  then  present,  but  it  did  not 
appear  that  any  other  had  heanl  the  distinct 
admission  to  which  Brown  deposed. 

The  evidence  as  to  tlie  marks  in  the  wall  left 
this  part  of  the  aut»}ect  in  a  degree  of  obncurity 
which  fully  required  their  atteution  to  all  the 
particulars.  It  appeared  open  to  very  consider- 
able doubt  whether  any  marks  of  these  bullets 
had  been  at  all  discovered..  The  jury  were  to 
form  their  own  opinion  from  that  which  had 
been  given  to  them  by  the  Hon.  Mr.  Stanley, 
and  other  witnesses  who  were  conversant  with, 
such  matters.    It  was  very  natural  foe  a  person 
who  knew  that  a  particular  effect  would  be 
produced  by  a  ball,  and  who  afterwards  found 
that  such  an  effect  had*  been- produced,  to  form 
such  a  theory.    The  jury,  however,  would  form 
their  own  judgment  upon  its  probability.. 

The-  letters  which  had  been  found!  in  the 
prisoner's  lodgings  were  brought  forward  by 
the  prosecution  to  show  that  bis  mind  had  been 
iMtxxttng  over  strange  and  improper  ideas,  quite 
consistent  with  the  attempt  which  was  alleged 
against  him.  We  could  not  suppose  that  the 
matters  alluded  to  in  them  had  any  real  exist- 
ence. Whether  the  prisoner  supposed  thev 
had  a  real  existence  or  not,  was  a  matter  whicfa 
might  be  speculated  upon,  but  which  could  not 
be  known.  The  statement  of  the  prisoner  be-- 
fore  the  Privy  Council  was  acute  enough  iu 
observation  upon  the  evidenee  adduced  there. 

The  three  poiuta  which  he  (the  Lord  Chief 
Justice)  had  stated  at  the  commencement  were 
the  only  poiuta  on.which  the  caae  was  susceg^ 
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til>1e  of  defence,  and  the  jnry  mustanptv  their 
mindts  to  them.  They  would  say  wuether  or 
not  tliere  xfu  e? idence  of  the  marks  on  the 
^rall  having  been  produced  by  bullets,  and  if 
not,  whether  on  the  whole  there  was  evidence  to 
prove  that  the  pistols  were  loaded  with  ball. 
He  had  stated  what  had  been  proved  after  the 
matters  of  fact,  and  he  would  now  request  their 
attention  to  the  other  branch  of  the  defence 
which  was  set  up— namely,  that  the  prisoner 
was  of  unsound  mind. 

PrimH/acie,  a  man  was  taken  to  be  aceoant- 
able  for  his  acts  until  the  eontrary  was  proved  $ 
but  a  man  who  committed  an  act  in  its  own 
nature  most  criminal  might  be  answerable  to 
no  person  whatever  for  that  ad,  by  reason  of 
unsoundness  of  mind,  which  rendered  him  ig* 
norant  of  Its  nature.  If  a  roan  were  the  agent 
of  a  controlling  disease,  which  he  could  not  at 
all  resist,  he  was  not  then  held  to  be  a  guilty 
party,  and  he  would  be  entitled  to  an  acquittal 
upon  that  ground.  Perhaps  it  might  not  here 
be  improper  to  observe  In  passing,  that  if  the 
jury  suould  be  of  opinion  that  the  prisoner  was 
insane  to  such  a  degree  as  to  render  him  not 
responsilile  for  his  acUons,  there  .would  be 
much  less  difficulty  lo  supposing  that  such  a 
person  would  load  the  pistols  with  bullets  than 
that  he  would  not,  because  the  more  reckless 
he  was  of  all  consequences,  the  more  likely  it 
was  that  he**a  youth  conversant  about  pistols — 
should  have  loaded  them  with  balls.  There- 
fore, if  it  should  appear  to  them  that  the  pri- 
soner was  insane,  perhaps  they  would  think  the 
proof  rather  stronger  than  it  might  otherwise 
appear,  that  the  pistols  were  loaded.  These 
were  matters  of  fact  upon  which  the  jivy  must 
form  their  own  judgment.  The  Court  only 
made  such  remarks  as  appeared,  after  much 
consideration,  applicable  to  the  case,— always 
submitting  them  to  the  opinion  of  the  jury. 

The  question  of  the  insanity  of  the  prisoner 
was  perhaps  the  most  serious  and  important 
ever  discussed  in  a  Court  of  justice,  and  per- 
haps not  more  important  than  difficult.  Cases 
had  been  referred  to  respecting  which  he  might 
remark  generally  that  this  was  a  kind  of  matter 
in  which  they  could  not  expeot  to  find  that  any 
precedent  would  apply.  Every  case  must,  to 
some  extent,  stand  on  its  own  base.  Tbc 
question  was  as  to  the  rule  and  principle  on 
which  they  were  to  judge,  and  here  it  was  the 
duty  of  the  Court  to  lay  down  the  rule  of  the 
English  law  on  the  subject  of  exemption  from 
responsibility  by  reason  of  a  disordered  mind. 
Even  that  task  was  not  without  its  difficulty, 
because  in  every. particular  case  the  Court  was 
disposed  to  lay  down  no  more  propositions  than 
were  necessary  to  decide  it,  and,  therefore, 
what  might  have  been  said  by  great  and  learned 
judges,  m  writing  their  text-books,  and  upon 
cases  of  the  same  sort,  was  often  merely  a  de- 
scription of  the  kind  of  law  to  be  laid  down, 
without  an  attempt  to  define  the  rule  by  which 
facts  were  to  be  judged  of. 

The  same  remark  might  be  made  with  still 
more  force  respectingthe  observadon  of  counsel, 
however  eloquent,  acute,  and  sagacious  they 
might  be ;  and  be  alluded  more  particularly  to 


what  had  been  said  with  respect  to  the  fpeech 
of  Mr.  Erskine  in  defending  Hatfield.  Every 
one  knew  enough  of  that  case  generally  to  see 
that  Mr.  Erskine  would  risk  nothing  by  laving 
down  a  very  wide  rule  as  to  irresponsibiiitf, 
because  if  ever  any  human  creature  could  be  sud 
to  be  exempted  from  responsibility  by  reason 
of  a  diseased  mind,  it  was  that  unfortunate 
man.  Counsel  never  wished  to  occupy  a  wider 
ground  than  was  necessary  to  defend  their  caae, 
and  therefore  it  was  not  to  be  said  that  the  ad- 
mission of  a  counsel  carried  the  doctrine  as  far 
as  it  could  be  carried.  The  counsel  never  car« 
ried  the  doctrine  further  than  he  wanted  ;  and 
when  it  was  ouite  clear  that  on  the  day  before 
committing  the  act  for  which  he  was  tried  he 
was  a  raving  maniac,  endeavouring  to  destroy 
the  child  he  loved,  no  one  could  suppose  him 
to  be  of  sound  mind.  However  well  the  ma- 
chinery of  his  frame  might  continue  to  perform 
its  functions,  the  mind  was  obviously  mseased, 
and  no  man  could  say,  when  once  aisease  bad 
really  taken  possession  of  the  mind,  to  what 
extent  it  might  affect  every  action  of  his  life, 
and,  therefore,  no  jury  could  hesitate  in  hold- 
ing the  man  not  to  be  responsible  who  was 
shown  to  be,  within  a  few  hours  of  committing 
the  act,  in  a  hopeless  state  of  miserable  delu- 
sion. 

The^  ancient  law  on  this  subiect  was  laid 
down  in  Latin  words,  which  had  become  very 
familiar  to  us.  That  man  charged  as  a  criminal 
is  not  responsible  for  the  act,  who  is,  in  the 
language  of  the  law,  non  compos  mentit,  that  is, 
unable  to  distinguish  between  right  and  wrong. 
The  reason  of  this  was,  that  he,  from  a  diseasM 
state  of  mind,  was  wholly  unconscious  that 
the  act  was  wrong,  and  that  it  ought  not  there- 
fore to  be  charged  against  him. 

Such  was  the  law  laid  down,  and  that  rule 
he  would  apply  to  this  case,  comparing  it  with 
the  evidence  which  had  been  brought  before 
them  I  and  it  would  be  for  them  to  say  whether 
such  a  state  of  niiiod  as  appearefl  rrom  that 
evidence  came  within  the  riile.  Many  obser- 
vations had  been  made  on  both  sides  with 
reference  to  what  might  be  wished  and  desired 
in  a  case  of  this  sort,  and  he  thought  that  no- 
body could  doubt  that  the  most  satisfactory 
issue  of  such  a  case  would  be  a  clear  and  dis- 
tinct proof  that  the  man  who  committed  this 
act  was  one  wholly  devoid  of  reason,  and  there- 
fore not  answerable  as  a  criminal  for  what  he 
had  done.  It  would  be  desirable  to  think  that 
no  man  in  this  country  was  capable  of  conceiv- 
ing, even  on  momentary  reflection,  an  act  so 
desperately  and  revoltingly  wicked,  and  which, 
if  successml,  would  have  been  followed  by  the 
most  lamentable  and  distressing  consequences 
to  the  public.  If  her  Majesty  were  then  in 
court,  as  the  learned  counsel  tor  the  prisoner 
had  supposed,  and  expressed  her  own  wishes, 
she  would  most  probably  say,  "Let  the  man 
be  taken  from  that  place }  put  the  least  dis- 
tressing construction  on  the  deed ;  secure  him 
that  he  may  not  do  future  mischief,  but  do  not 
take  away  bis  life."  But  the  jury  must  not 
forget  that  they  had  a  most  important  duty  to 
perform.    They  were  now  about  to  lay  down  a 
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rule  by  wMch  the  Hves  of  all  our  country  men 
in  future  times  were  to  be  protected,  and  there 
could  be  no  doubt  that  the  Terdict  they  would 
gire  on  thU  most  important  occasion  would  be 
ao  example  which,  like  former  verdicts  in  the 
present  oav,  would  be  quoted  In  courts  of  Jus- 
tice as  denoini^  the  rule,  it  was,  tberefore,  of 
the  utmost  consequence  that  they  should  pro- 
ceed with  caution.  They  ought  not  to  look 
alone  to  the  mercy  which  it  was  sought  to  excite 
in  them  towards  the  individual  at  the  bar. 
They  were  to  conskler  what  was  due  to  the 
commiuiity  for  the  protection  of  life,  when 
clear  rules  of  law  were  laid  down  ;  and,  as  the 
learned  Solicitor  Qeoeiml  had  observed  to  them, 
they  were  bound  to  a  conscientious  discharge 
of  their  duty  by  an  oath  to  do  their  best  to  arrive 
at  the  truth,  to  form  their  judgment  impartially, 
and  declare  it  without  mar  of  consequences. 
It  was,  therefore,  their  duty  to  look  minutely 
at  the  extraordinary  circumstances  of  the  case, 
which  were  certainly  much  nearer  the  boundary 
•f  iosamty  than  have  occurred  in  almost  any 
other  case,  and  therefore  required  that  more 
careful  definition  of  the  law  whirh  he  had 
endeavoured  to  give^-one  that  could  not  be 
necessary  when  cases  were  so  dear,  either  on 
•ne  side  or  the  other,  as  most  of  them  that 
•ccarred. 

An  aocoant  of  the  grandfiither  of  the  priso- 
ner was  given,  which  they  were  called  upon  to 
receive  as  one  presumptive  of  hereditary  in- 
sanity in  the  prisoner.    In  the  first  place,  there 
was  no  proof  whatever  of  the  nature  of  the  in- 
sanity with  wbkh  that  person  was  afflicted.  He 
was  a  seaman,  and  there  was  no  proof  that  his 
madness  might  not  have  been  the  eflRect  of  an 
accident  io  his  head.    They  would  consider 
whether  the  Acts  were  such  as  clearly  to  show 
insanity,  or  whether  they  might  only  be  the  re- 
anlt  of  an  irritable  and  violent  temper.    With 
lespect  to  tlie  evidence  of  the  medical  gentle- 
men, it  was  to  be  listened  to  mth  all  the  atten- 
tion which  their  knowledge  demanded,  but  the 
oommon  sense  of  the  Jury  must  be  the  arbiter 
of  what  they  saw.    There  might  be  cases  of 
insanity  in  which  medical  evidence  as  to  physi- 
cal symptoms  was  of  the  utmost  consequence  ; 
but  as  to  moral  insaiuty,  he,  for  his  own  part, 
could  not  admit  that  medical  men  had  at  all 
more  means  of  forming  an  opinion  on  a  case 
than  were  possessed  by  gentlemen  accustomed 
to  Che  affaurs  of  life,  and  bringing  to  the  subject 
a  wide  experience.    The  mere  »ct  of  the  pri- 
soner's  gomg  into  the  park  and  raising  his  hand 
against  the  Queen  was  not  to  be  taken  as  a 
proof  of  insanity,  particularly  if  we  suppose 
that  he  was  naturally  reckless  of  consequences. 
It  was  a  mark,  no  doubt,  of  a  mind  devoid  of 
light  judgment  and  feelings ;  but  it  would  be  a 
most  dangerous  maxim  that  the  mere  enormity 
of  crime  should  secure  the  prisoner's  acquittal 
by  being  taken  to  establish  his  insanity.    Acts 
of  wanton  and  dangerous  mischief  were  often 
committed    by   persons  who    supposed    that 
they  had  ao  adequate  motive,  but  they  were 
sometimes  done  also  by  those  who  had    no 
rational   motive    or   advantage    to   ^ain     A 
maybe  choiged  with  slaying   his  father. 


his  child,  his  innocent  wlfa.  to  whom  he  was 
bound  logiVe  protection  and  kindness  i  and  it 
would  be  most  extravagant  to  say  that  this  man 
was  not  guilty  because  of  the  enormity  of  his 
crime.  Due  of  the  medical  witnesses  bad  de- 
clared that  he  should  judge  him  to  be  insane  on 
account  of  the  act  alone;  but  that  was  not 
conformable  to  what  we  know  of  the  humsn 
mind.  One  of  the  children  of  the  same  marri- 
tife  was  born  an  idiot,  and  heie  the^  must  con- 
sider the  possibility  of  transmitted  insanity. 

They  would  also  Conskler  whether,  on  .the 
whole,  the  prisoner's  father  was  proved  to  be 
insane,  or  only  of  a  very  violent  temper,  and 
they  would  also  consider  whether  the  son  was 
to  be  looked  upon  as  insane,  or  only  an  ex- 
tremely wicked  and  mischievous  child.    Every 
sort  of  insaoitv,  and  every  mode  of  proving  It, 
must  have  reterence  to  the  partkmlar  object 
with  which  it  was  laid  before  the  Court.  Heve 
the  oljject  was  to  show  that  at  the  time  of  com- 
mitting the  act  the  prisoner  was  not  able  to 
distinguish  rinht  from  wrong.     The  paners 
might  be  used  on  either  side  of  iIm  aneatlon. 
If  he  really  believed  he  was  a  member  of  a 
secret  society  which  had  no  ezialcnoe,  ^that  was 
a  degree  of  delusion  which  might  nhnost  excuse 
a  person  labouring  imder  it  from  the  conse- 
quences of  any  act.    But,  on  the  nther  hand, 
it  was  not  known  when  or  with  what  object  the 
letters  were  written;  nnd  they  certainly  did 
show  a  contemplation  of  dangeious  circum- 
stances very  likely  to  lead  anyone  of  wicked 
and  extreme  ambition  to  commit  such  an  action. 
Love  of  notoriety  was  suggested  as  the  only 
motive  which  could  be  imputed  to  a  person  of 
sound  mind.   That  object  would  be  just  as 
well  attained  by  firing  pistols  without  biulets  as 
with  them.    If  the  prisoner  committed  the 
crime  with  such  a  view,  he  muat  be  held  re- 
sponsible for  the  consequences.    The  whole 
case  being  now  before  them,  referring  to  their 
opinion  all  matters  of  het,  he  would  leave  them 
to  pronounce  their  verdict,  with  perfect  confi- 
dence that  they  would  consider  it  a  duty  of 
conscience  to  take  all  possible  care  to  ascertain 
the  truth,  and  that  their  verdict  would  be 
satisfactory  to  their  own  minds,  and  form  a 
beacon  for  future  juries  who  might  be  called 
on  to  pronounce  in  cases  of  equal  difiicuky. 

The  jury  returned  the  following  special  ver« 
diet :— ''  We  find  the  prisoner,  Edward  Oxford, 
ffuilty  of  dischaiging  the  contents  of  two  pistols, 
but  whether  or  not  they  were  loaded  with  ball 
has  not  been  satisfactorily  proved  to  us,  he 
being  of  unsound  state  of  mind  at  the  time." 

The  Aiiorneff  Genm^  referred  their  Lord- 
ships to  the  40  Geo.  3,  which  provkles  tliat  per- 
sons acquitted  on  the  grounds  of  insanity  shall 
be  imprisoned  durinij^  his  Majesty^s  pleasure. 
He  presumed  the  jury  intended  to  acquit 
the  prisoner  on  the  ground  of  insanity  by  the 
verdict  they  gave,  and  therefore  he  applied  to 
their  Lordships  under  the  act  of  parliament. 

Mr.  S.  Tajfhr  submitted,  that  the  act  of 
parliament  did  not  apply  to  the  present  case, 
inasmuch  as  the  ^ury  had  acquittea  the  prisoner 
of  the  ofiVnce  with  which  he  was  charged,  by 
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negativing  the  Ikct  tliat  the  pktoU  were  loaded 
with  ballets. 

The  Attorney  Generai,^^U  the  eontents  o 
the  piBtolfl  were  dUcharged  at  the  Queen,  he 
apprehended  that  the  overt  act  charged  in  the 
ioaictment  was  aitfficientlv  supported  for  the 
purpose  of  calling  to  the  aid  of  the  Crown  the 
act  of  parliament  in  question,  in  order  that  the 
prisoner  might  be  confined  as  a  lunatic  during 
her  Majesty's  pleasore. 

Mr.  S.  Taylor, — ^The  indictment  alleged  that 
the  pistols  were  loaded  with  leaden  ballets,  and 
the  jary  had  declared  that  that  fisct  had  not  been 
proved  to  their  satisfaction  i  it  therefore  follow- 
ed that  an  acquittal  must  take  place. 
The  Attorney  General.-^MX  the  jury  had  said 

a  their  verdict,  was  that  thev  did  not  know 
ether  the  pistols  were  loaden  with  bullets  or 
not,  bat  they  declared  that  the  prisoner  was  of 
unsonnd  mind  at  the  time  he  discharged  them. 
The  defence  of  the  prisoner  was  that  he  was 
•  insane,  and  evidence  had  been  gone  into  to 
establish  that  fact.  Now,  although  the  jury 
had  acquitted  the  prisoner  by  finding  that  he 
had  not  committed  the  act  alleged  against  him, 
yet  they  were  still  called  upon  to  say,  at  the 
time  the  act  was  done,  whether  the  prisoner 
was  sane  or  insane. 

Mr.  Taytor, — ^The  eorpae  delicti  o( the  offence 
had  not  been  proved—namely,  that  the  pistols 
were  loaded  with  ball,  aud  in  a  prosecution  of 
this  kind,  where  the  prisoner's  life  was  at  stake, 
it  was  not  fitting  to  visit  the  prisoner  with  per- 
petual imprisonment,  when  the  jury  found  him 
Dot  guilty. 

Mr.  Bodkin.'^Ai  the  principal  averment  in 
the  indictment  had  been  negatived  by  the  jury, 
the  prosecution  fell  to  the  ground,  and  the  pri- 
soner was  necessarilv  acquitted. 

Lord  Denman  said,  it  was  necessary  that  the 
jary  should  form  an  opinion  as  to  whether  the 
pistols  were  loaded  with  bullets  or  not,  but 
it  appeared  that  they  had  not  applied  their 
minds  to  that  point,  and  therefore  it  would  be 
necessary  that  they  should  again  retire,  and  say, 
••  Av,"  or  *•  No,"  did  the  prisoner  fire  a  pistol 
loaded  with  ball  at  the  Queen  i  for  that,  in 
truth,  was  the  question  at  issue. 

The  foreman  of  the  jury  said  that  they  could 
not  decide  the  point  because  there  was  no 
satisfactory  evidence  produced  before  them  to 
show  that  the  pistols  were  loaded  with  bullets. 

After  considerable  discussion,  the  jury  again 
retired  to  re-consider  their  verdict,  and  returned 
into  Court,  finding  the  prisoner  Guilty,  he 
being  at  the  time  insane. 

Mr,  Baron  Alderson. — ^Then  you  find  the 
prisoner  guilty,  but  for  his  insanity  ? 

The  Forainan.-*-We  do. 

Lord  Z>m»oii,"— The  Court  asked  you  this 
questioih— ^'  Do  you  aoquit  the  prisoner  ou  the 
ground  of  insaoity  I" 

The  Foremau.«<->yes,  that  is  our  intention. 

Lord  Denmon.'^Thtn  the  verdict  will  stand 
that— "Not  guilty,  on  the  ground  of  insanity.** 

The  Attorney  ueneraL^A.  have  now  t(f  move 
that  the  prisoner  at  the  bar,  Edward  Oxford, 
be  confined  in  strict  cut  tody -during  her  Ma- 
jesty's pleasure. 

Lor  Denman^^TiMl  is  a  matter  of  course. 


UNITED  LAW  CLERKS'  SOCIETY. 


Thk  dghth  anniversary  meeting  of  tliis  useful 
institution  took  place  in  August  last.  The 
Society  has  been  established  for  the  mutual 
benefit  of  Clerks  to  Attorneys,  Barristers,  Spe« 
cial  Pleaders,  Conveyancers,  Proctors,  and 
Clerks  in  the  public  Law  Offices ;  and  is  sup* 
ported  by*  the  monthly  subscriptions  of  the 
Members,  and  by  voluntary  donaUons  from  the 
Bench,  the  Bar,  Members  of  the  legal  Profes* 
siun,  and  other  benevolent  persons,  who  aro 
entitled  to  recommend  cases  of  distress. 

Upwards  of  200  gentlemen  were  assembled 
shortly  after  six  o'clock,  when  the  chair  was 
taken  by  Sir  George  Stephen,  The  usual  toasta 
having  succeeded  the  dinner. 

The  Chairman,  after  reading  several  letters, 
proceeded  to  observe,  that  there  was  some  in- 
congruity in  proposing  prosperity  to  the  so- 
ciety, when  the  report  shewed  that  prosperity 
h'ld  been  already  attuned.  On  this  he  heartily 
congratulated  them  i  and  when  he  considered 
the  peculiar  character  of  the  profession,  he  could 
not  but  feel  surprised  that  their  success  had  been 
so  great  j  for  tne  profession  was  not  a  body  that 
often  associated  for  friendly  purposes ;  they  ge- 
nerally met  in  conflict,  not  in  harmony ; — with 
feelings  of  jealously  and  distrust,  not  of  union 
and  cordiality  ;-^for  it  was  their  duty  to  repre- 
sent the  interests  of  third  parties,  and  their  cli- 
ents were  usually  in  a  hostile,  or  at  least,  a  sus- 
picious relation  to  each  other.  Notuitlistanding 
this  inherent  difficulty,  thus  presenting  itself 
in  limine  to  any  system  of  co-operation,  the 
society  had  gained  a  position  during  the  last 
eight  yeare,  from  whicn  it  could  not  now  be 
removed.  He  heartily  congratulated  them  on 
this — and  yet  more  because  the  advantage  had 
been  gained  by  the  intelligence,  the  discretion, 
and  the  perseverance  which  they  had  evinced 
in  the  conduct  of  their  aflfairs. 

A  prudent  man  would  consider  nothing  done 
while  anything  remained  to  be  accomplished : 
and  this  was  a  maxim  which  in  their  professinn 
especially,  should  always  be  borne  in  mind. 
He  was  bound  to  tell  them  that,  much  as  they 
had  done,  they  had  done  but  little  yet.  He 
found  that  the  list  of  their  supporters  consisted 
only  of  780  He  turned  to  the  Law  List,  and 
found  that  the  number  of  attorneys  throughout 
the  countij  was  about  90001  Allowing  but 
two  clerks  for  a  very  low  average  of  the  num  her 
employed  by  each  attorney,  tills  would  give 
18,(K)0  for  the  number  of  individuals  whose  ad- 
vantage  was  contemplated  by  the  institution, 
yet  the  number  of  their  subscribers  did  not  ex- 
ceed 300.  Whence  could  tbis  enormous  difn 
ference  arise  between  those  who  ought  to  sup- 
port them,  aud  those  who  actually  did  support 
them  ?    He  attributed  it  to  t^vo  causes ;  their 
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existence  was  comparatlvelv  unknown,  and 
their  objects,  where  even  iney  were  known, 
were  misunderstood,    lliis  ou^ht  not  to  l>e. 

He  knew  full  well,  that  whatever  the  world 
might  say  of  them,  the  members  of  their  pro- 
fession  were  not  insensible  to  the  jott  claims 
of  charity  and  benevolence  :  it  had  often  been 
his  lot  to  appeal  to  his  professional  brethren 
for  their  frainea  for  the  distressed,  and  he  had 
never  known  it  refused,  or  even  grudgingly 
bestowed.  Where  real  suffering  existed,  they 
were  quick  in  discovering  it,  and  equallv  ready 
with  any  other  class  of  men  in  extendmg  re- 
lief. 

He  was  told  that  the  members  enumerated 
but  few  of  the  barristers*  clerks  among  their 
body ;  and  he  particularly  in<juired,  when  he 
heard  this  fsct,  to  what  cause  it  was  to  be  at- 
tributed. He  was  not  surprised  at  the  answer 
for  he  had  partly  suspected  it :  that  it  was  ap- 
prehended that  the  enrolment  of  their  names 
among  the  subscribers  might  excite  a  suspi- 
cion unfavourable  to  the  disinterested  character 
of  the  bar ;  that  it  might  he  suspected  that  the 
olyect  of  their  clerks  was  less  to  secure  the 
faur  beneSts  of  the  association,  than  to  ingrati- 
ate themselves  with  the  clerks  of  the  solicitors 
for  the  professional  emolument  of  their  em- 
ployers. 

Jf  any  such  apprehension  existed,  it  was 
founded  on  gross  ignorance.  It  might  happen 
that,  on  some  rare  occasions,  a  discretionary 

Sower  was  left  with  the  clerks  of  giving  a 
rief  in  the  absence  of  the  counsel  usually  em- 
ployed :  it  might  possibly  fall  to  the  lot  of  a 
clerk  to  6nd  a  substitute  on  the  spur  of  the  oi> 
caaioD ;  hut  it  was  perfectly  well  known,  among 
themsdves  at  least,  that  the  clerk  had  not  the 
power  to  divert  retiuners  from  the  accustomed 
coarse.  The  profession  felt  too  acutely  the 
heavy  responsibility  of  selecting  counsel,  to 
allow  the  dutv  to  devolve  upon  those  whom 
they  employea  as  clerks ;  but  if  it  were  other- 
wise,  he  repudiated  the  suspicion  as  wholly 
unjust  to  them.  He  was  satufied  that  (here 
was  no  man  among  them  who  would  not  scout 
with  iiisdain  any  attempt  to  prostitute  the  sa- 
cred union  which  they  had  formed  for  cha- 
ntable  purposes,  to  the  unholv  end  of  self-aj^- 
grandisement — to  make  their  benevolent  jnsti- 
tuiion  subservient  to  the  base  end  of  courting 
professional  assistance ;  they  would  reject  the 
aelf-degraded  intruder  with  no  less  indij^tion 
than  his  employer  would  repel  the  suspicion  of 
having  encouraged  him.  . 

He  could  not  but  regret^  if  it  really  was  such 
an  apprehensioi^that  had  prohibited  the  clerks 
of  eounsel  from  joining  them,  that. the  bar 
themselves  were  not  above  the  possibility  of 
entertaining^  it.  Perhaps^  what  ne  was  then 
saying  mieht,  by  accident,  reach  the  ears  of 
many  genuemen  at  the  bar,  and  therefore  he 
was  particularly  anxious  not  to  be  misunder- 
stood. He  was  convinced  that  on  the  honor, 
the.mtegrity,  and  the  firmness  of  the  bar,  the 
liberties  of  this  country  depended;  if  once. 
even  the  humblest  stuff  gown  were  soiled,  the 
judicial  ermine  would  not  long  remain  untar- 
nished.    Yet  he  did  deeply  regret  that  there 


should  be  that  extreuie  sensibility  on  the  part 
of  counsel, — that  over-anxious  jealousy  of 
suspicion,  that  they  should  inhibit  their  clerks 
from  enrolling  themselves  in  a  body  of  a 
purely  charitable  character,  lest  it  should  give 
rise  to  doubts,  which  only  owed  their  existence 
to  an  excess  of  fastidious  delicacy. 

It  had  been  intimated  to  him  that  the  solici- 
tors themselves  had  expressed  a  doubt,  whether 
the  association,  though  its  professed  object 
was  one  of  benevolence,  might  not  be  perverted 
to  purposes  of  combination,  inconsistent  with 
the  independence  and  the  authority  of  the. em- 
ployer ; — most  assuredly  a  combination  to  re- 
lieve the  sick  man  in  adversity,  and  thfe  widow 
and  orphan  in  their  sorrow,  was  a  combination 
of  which  no  honest  roan  need  be  ashamed, 
and  of  which  no  good  man  need  be  afraid ! 

He  had  left  himself  but  littk  time  to  advert 
to  the  peculiar  character  of  the  institution, 
and  yet  it  was  a  theme  upon  which  ^e  might 
enlarge  greatly.  It  was  one  of  the  peculiari- 
ties of  the  profession,  that  exactly  in  propor- 
tion to  the  mdustry  with  which  it  is  pursued  is 
the  wear  and  tear  of  body  that  cramps  the 
energies  of  the  mind  :  health  and  vigour  are 
prematurely  exhausted,  just  in  the  same  ratio 
as  indefatigable  zeal  is  displayed.  In  this 
view  of  the  case,  institutions  like  theirs  were 
required  more  than  in  any  other  profession  of 
an  inteUectual  character ;  and  it  was  perhaps 
in  this  view,  that  they  had  adopted  a  principle 
as  honorable  as  it  wss  peculiar  to  themselves — 
he  adverted  to  their  Cjasual  Fund.  He  be- 
lieved that  they  were  the  only  body  associated 
for  the  purpose  of  mutual  benefit,  who  had 
shewn  the  noble  example  of  admitting  among 
the  participators  of  their  means,  men  who  had 
no  other  claim  upon  them  than  that  of  being 
their  professional  brethren.  This  was  a  dis- 
tinction emphatically  and  honorably  their 
own ;  it  was  enough  to  found  a  claim  tor  their 
assistance,  that  a  man  should  be  in  distress, 
and  could  call  himself  a  law  clerk  !  Yet  when 
he  looked  to  their  report,  and  saw  the  paltry 
pittance  which,  with  all  their  beneficence  and 
charitable  feelin^^,  they  could  only  afford  to 

S've,  he  was  obliged,  reluctantly,  to  revert  to 
e  position  with  which  he  started,  that  their 
work  as  yet  was  only  one  tenth  part  accom- 
plished. But  they  should  not  be  oiscouraged ; 
— they  had  made  a  b(^nning  so  successful, 
that  the  end  could  not  mil  to  he  triumphant ; 
— they  had  but  to  persevere  with  the  same 
energy  with  which  they  had  begun,  and  the 
enrolment  of  all  their  body,  either  as  donofs 
or  subscribers  would  make  *'  prosperity  to  the 
United  Law  Clerks"  a  sentiment  of  grateful 
recollection,  and  not  a  toast  of  prospective 
anxiety. 

[We  have  unavoidably  delayed  the  insertion 
of  this  speech  for  some  time,  and  shall  givt^ 
the  Annual  Report  at  the  first  opportunity. 

Eo,] 


74 


Private  Act$. 


PRIVATE  ACTS. 

3  &  4  Vict. 

Printed  by  the  Qaeen'i  printer,  and  whereof 
the  printed  cojnei  map  be  given  in  evidence, 

1.  An  act  for  inclo8ln|2f  Lands  io  the  parish  of 
Garboldisham  in  the  county  of  Norfolk. 

2.  An  act  for  inclosing  lands  in  the  parishes  of 
Freethorpe,  Limpenhoe,  and  Reedham^  in 
the  county  of  Norfolk. 

3.  An  act  for  inclosing  lands  in  the  township 
of  Allerton  in  the  parish  of  Bradford  in  the 
west  riding  of  the  county  of  York. 

4.  An  act  for  inclosing  lands  in  the  parish  of 
Hagboume  otherwise  East  Hagbourne  in 
the  county  of  Berks. 

5.  An  act  for  effecting  an  exchange  between 
the  master,  fellows,  and  scho&rs  of  the 
college  of  the  Holv  and  Undirided  Trinity 
in  the^  University  ot  Cambridge  and  Daniel 
Qumey,  Esquire* 

6.  An  act  for  inclosing  lands  in  the  parishes  of 
Whittlesea  Sunt  Mary  and  Whittfesea  Saint 
Andrew  in  the  County  of  Cambridge.^ 

7.  An  act  for  inclosing  lands  in  the  parish  of 
Thriplow  in  the  county  of  Cambridge. 

8.  An  act  to  enable  the  trustees  of  the  will  of 
the  late  Roger  Forrest  the  elder  to  make 
grants  in  fee  and  leases  for  years,  at  reserved 
rents  of  certain  parts  of  his  trust  estates^ 
•itoate  in  the  parish  of  Blackburn  in  the 
county  of  Lancaster. 

9.  An  act  for  inclosing  lands  in  the  township 
of  Great  Milton  in  the  county  of  Oxford. 

10.  An  act  for  inclosing  lands  in  the  manor  of 
Dronfield  in  the  county  of  Derbv. 

11.  An  act  for  inclosing  lands  in  the  parish  of 
Llangemiew  in  the  county  of  Denbigh. 

12.  An  act  to  enable  the  rector  of  Weybridge 
in  the  county  of  Surrey  for  the  time  being  to 
grant  buildinj^  leases  of  lands  in  the  said 
parish  belonging  to  the  said  rectory. 

13.  An  act  for  inclosing  lands  in  the  parish  of 
Stoke  Bruem  and  the  Hamlet  of  Shutlanger 
otherwise  Shuttlehanger  in  the  said  parish 
of  Stoke  Bruem  in  the  county  of  North- 
ampton. 

14.  An  act  for  inclosing  lands  in  the  parish  of 
Wicken  in  the  county  of  Cambridge. 

16.  An  act  for  inclosing  lands  in  the  parish  of 
Quainton  in  the  county  of  Buckingham. 

16.  An  act  for  inclosing,  dividing,  and  allotting 
certain  lands  in  the  several  parishes  of  Saint 
Harmon,  Nantmel,  Llanyre,  and  Llanvi- 
hangel  Helygan,  in  the  county  of  Radnor. 

17-  An  act  for  enabling  the  trustees  of  the  will 

'  of  David  Woodhouse,  gentleman,  deceased, 
to  sell  hereditaments  thereby  derised,  and 
other  hereditaments  subsequently  conveyed 
to  them,  situate  in  the  parishes  of  Crich  and 
Ashover  in  the  county  of  Derby ;  and  to  lay 
out  the  money  arising  therefrom  in  the  pur- 
chase of  other  estates,  to  be  settled  to  the 
same  uses. 

18.  An  act  to  enable  the  trustees  of  the  mar- 
riage articles  of  Thomas  Bacon,  Esquire,  to 
grant  a  new  lease  to  Richard  Hill  and  An- 
thony Hill  Esquires  of  an  Iron  Furnace  and 


Works  and  Mines,  PilvUeges  and  Heredita- 
ments held  therewith,  called  Plymouth 
Works,  in  the  parish  of  Merthyr  Tydvill  in 
the  county  of  Glamorgan. 

19.  An  act  to  discharge  the  advowson  of  the 
rectory  of  Duddington,  otherwise  Dorn- 
ington,  with  the  chapels  of  March  and 
Benwick,  from  rent  charges  and  portions 
charged  by  settlements  affecting  the  same. 

20.  An  act  for  extending  the  powers  of  sale 
and  exchange  contained  in  the  will  of 
George  Isaac  Mowbray  Esquire,  deceanedy 
and  for  other  purposes. 

21.  An  act  to  enable  the  trustees  of  the  estates 
of  Walter  Stanley  Esquire,  deceased,  to 
grant  building  leases. 

22.  An  act  to  authorize  the  sale  of  a  Mansion 
House  purchased  under  the  trusts  of  the  will 
of  the  late  John  Julius  Angsrttein  Esquire, 
deceased,  and  to  authorize  leases  to  be  made 
of  the  same,  and  also  of  certain  lands  de- 
vised by  the  said  will. 

23.  An  act  to  enable  the  truKtees  of  Botelei'a 
free  grammar  school  at  Warrington  in  the 
county  of  Lancaster  to  effect  a  sale  to  Joha 
Wright  Esquire  of  an  estate  csdled  the 
Arrowe  Estate,  in  Arrowe  in  the  conntjr  of 
Chester  I  and  also  to  sell,  exchange,  and 
lease  certain  other  estates  belonging  to  the 
said  school ;  and  also  for  the  general  ma* 
nagement  of  the  said  school ;  and  for  other 
purposes. 

24.  AlU  act  to  vest  certain  parts  of  the  lands 
and  estates  comprised  in  the  deed  of  entail 
executed  by  the  deceased  Alexander  Ha* 
milton  of  Pencaitland  on  the  thirty-firat  day 
of  January  one  thousand  seven  hundred  and 
forty-seven,  now  in  the  possession  of  Mary 
Hamilton  Campbell  Lady  Ruthven  as  heiress 
of  entail  thereof,  in  trustees,  in  trust  to  aell 
the  same,  and  apply  the  proceeds,  and  also 
certain  sums  arising  from  sales  of  parts  of 
the  said  lands  under  the  authority  of  an  act 
of  parliament  passed  to  that  effect,  towards 
the  payment  ot  the  debts  affecting  the  lands 
and  Barony  of  Winton,  fdso  in  the  posses- 
sion of  the  said  Lady  Ruthven  as  heiress  of 
entail  thereof,  so  as  that  the  said  lands  and 
Barony  of  Winton,  free  and  disburdened  of 
debt,  may  descend  along  with  the  estate  of 
Pencaitland  to  the  same  heirs  of  entail. 

25.  An  act  for  vesting  certain  parts  of  the  es- 
tates devised  by  the  will  of  Robert  Shuttle- 
worth  Esquire,  deceased,  in  trustees  for  sale ; 
and  for  authorising  grants  in  fee,  and  build- 
leases  for  long  terms  of  years,  of  the  re- 
sidue of  the  same  estates  |  and  for  other 
purposes. 

26.  An  act  to  enable  Richard  Gravenor  and 
John  Wood,  the  Committees  of  the  estate  of 
Robert  Gravenor,  a  lunatic,  to  make  convey- 
ances for  carrying  into  execution  a  partition 
or  division  of  lands  and  tenements  directed 
by  a  decree  of  the  High  Court  of  Chancery. 

27.  An  act  to  effect  a  sale  of  an  estate  in  the 
parishes  of  Tong  and  Shiffnall  in  the  county 
of  Salop  called  Ruckley  Grange,  nnd  for  ap- 

I     plying  the  purchase  money  in  discharge  of 
incumbrances,  and  other  purposes. 


PHvate  Acti. 
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S8.  An  »Gl  for  laclorfnit  fiwlngfleld  Minnls 
otherwise  Folkestone  Common  within  the 
manor,  hundred,  barony,  and  roytlty  of 
Folkestone  in  the  county  of  Kent. 

29.  An  act  for  vesting  certain  parts  of  the 
entailed  estates  of  Archibald  Lord  Douf^las 
of  Dottglas,  lyin^  in  the  county  of  Forfar, 
in  trustees,  for  the  purpose  or  feuing  the 
aame. 

£0.  An  act  to  enable  the  Right  Honorable  John 
Savile  Lnmley  Savile  Earl  of  Scarborough  to 
grant  leases  of  coal  mines  and  other  mines 
and  minerals  and  tmarries  under  the  estates  in 
the  county  of  York  comprised  io  or  subject 
to  the  uses  of  an  indenture  of  appointment 
and  release  of  the  twenty-eighth  day  of 
May  one  thousand  eight  hundred  and 
twelre,  and  to  make  conveyances  in  fee,  or 
demises  for  long  terms  of  years,  of  the  same 
estates,  for  building,  repairing,  or  otherwise 
improving  the  same,  under  yearly  rents  or 
other  reservaUons  respectively ;  and  to  grant 
the  right  and  privilege  of  making,  laying 
down,  and  using  wayleaves,  railroads,  or 
other  roads  through  or  over  any  of  the 
■aid  estates,  under  yearly  or  other  renU  or 
reservations. 

dl.  An  act  to'  enable  l¥illiam  Chambers  Es- 
quire, and  others,  to  grant  mining,  bnildinff, 
and  other  leases  of  certain  estates  in  the 
counties  of  Carmarthen  and  Glamorgan* 
devised  by  the  will  of  Sir  John  Stepney 
Baronet,  aeceased. 

22.  An  act  for  empowering  the  tenant  for  life 
under  the  will  of  Anthony  Gregson  Bsquire, 
deceased,  and  the  trustees  of  the  same  will, 
to  sell  and  exchange  certain  freehold  es- 
tetes  situate  in  the  county  of  Northumber. 
land  and  in  the  town  and  borough  of  Ber- 
wick-upon-Tweed,  and  certain  tithes  respe- 
lively  devised  by  such  will;  and  also  to 
grant  mining  and  other  leases  of  the  said  es- 
tates in  the  county  of  Northumberland,  and 
of  certain  other  freehold  estates  derised  by 
the  same  will  situate  in  the  county  palatine 
of  Durham  ;  and  to  grant  building,  repair- 
ing, and  other  leases  of  the  said  estates  in 
the  counties  of  Northumberland  and  Dur- 
liam,  and  town  and  borough  of  Berwick* 
upon-Tweed. 

33.  An  act  for  enabling  the  revocation  of  a 
term  of  ninety-nine  years,  and  the  trusts 
thereof,  affecting  the  settled  esUte  of  John 
Wballey  Esquire. 

34.  An  act  for  the  continuance  of  certain 
powera  contuned  in  the  settlement  on  the 
marriage  of  Charles  Mostyn  Esquire,  now 
deemed,  and  for  authorising  the  invest- 
ment of  the  monies  to  arise  under  the 
powcn  of  sale  and  exchange  contained  in 
rach  settlement  in  the  purchase  of  estates  in 
Ireland  as  well  as  in  England  and  Wales. 

35.  An  act  to  enable  the  tnistees  of  the  will  of 
the  late  Duke  of  Bridgewater  to  make  con- 
veyances in  fee  or  demises  for  long  terms  of 
years  ofparts  of  his  trust  estates  in  the  coun- 
ties of  Lancaster  and  Chester,  for  building 
on  and  improring  the  same,  and  to  ({rant 
leases  of  coal  and  other  mines,  and  of  waste 


lands  f  and  also  for  removing  doubts  as  to 
the  nght  of  nominating  a  minister  to  the 
church  or  chapel  lately  erected  by  the  Right 
Honourable  Lord  Francis  Egerton  on  part 
of  the  said  trust  estates. 
36.  An  act  for  authorizing  the  exchange  of 
parts  of  the  lands  and  estates  settled  by  the 
will  of  the  late  Charles  Bowyer  Adderley 
Esquire,  and  the  sale  of  other  parts  thereof 


PRIVATE  ACTS, 

KOT  PBIKrxO 


37.  An  act  for  naturalising  Charles  Fiers. 

38.  An  act  for  naturalinj^  Samual  Swain. 

39.  An  act  for  naturaliiing  Friedricb  Ludwi^ 
Leopold  Hausburg. 

40.  An  act  for  naturalizing  Aufust  Wilhelm 
Bemhard  PromolL 

4h  An  act  to  dissolve  the  marriage  of  James 
Perry  Esquire  with  Elizabeth  Margarat  his 
wife,  and  to  enable  him  to  marry  again  f  and 
for  other  purposes. 

42.  An  act  to  dissolve  the  marriage  of  George 
Lloyd  Esquire  with  Athalie  Pulcherit  Clo- 
tilde  hu  now  wife,  and  to  enable  him  to 
marry  again ;  and  for  other  purpotet  therein 
mentioned. 

43.  An  act  for  neturalisiog  FMerick  Schnltze. 

44.  An  act  for  naturalizing  Arnold  Julius 
WoW. 

46.  An  act  for  naturalizing  Greforio  Jos^ 
Martinez  del  Rio. 

46.  An  act  for  naturalizing  his  Excellency 
Don  Lorenzo  Duke  Sforza  Cesarini. 

47.  An  act  to  dissolve  the  marriage  of  Ann 
Batterdliy  with  Arthur  Battersby  her  now 
husband,  and  to  enable  her  to  marry  again ; 
and  for  other  purposes  therein  mentioned. 

49.  An  act  to  dissolve  the  marriage  of  Joseph 
Groome  Deane  with  Rachael  his  now  wife, 
and  to  enable  him  to  marry  again ;  and  for 
other  purposes  therein  mentioned. 

60.  An  act  to  dissolve  the  marriage  of  Jonathan 
Warr  with  Betty  his  now  wife,  and  to  enable 
him  to  marry  again ;  and  for  other  purposes 
therein  mentioned. 

6L  An  act  to  dissolve  the  marriage  of  Alex- 
ander Grant  Esquire  with  Maria  Therasa  his 
now  wife,  and  to  enable  him  to  marry  again ; 
and  for  other  purposes. 

62.  An  act  to  oissoive  the  marriag^e  of  James 
Close  with  Louisa  his  now  wife,  and  to 
enable  him  to  marry  again  |  and  for  other 
purposes. 

63.  An  act  to  dissolve  the  marriage  of  Edward 
William  Traffbrd  Esquire  with  Louisa  bis 
now  wife,  and  to  enable  him  to  marry 
again ;  and  for  other  purposes  therein  men- 
tioned. 
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CANDIDATES 
WHO  PASSED  THE  MICHAELMAS  TERM  EXAMINATION,  1840; 


Name  qf  Applicnnt.  ^'^^^  ^^^*^dence  of  Attorn^,  to  whom  artkki.muigned^ifc^ 


Allpress,  Thomas  WbithaiQ 

Andersoo,  Eustace 

Andrews,  George,  the  yoangec 

Aukins,  John  Beresford 
Bell,  Horace  James 

Bicknell,  Samuel 
Blozam,  George 
Bourne,  Henry 
Bowennan,  Richard 
Uray,  William  Rermald 
Brooke,  Horace  John 
Browne,.  Martin 
Bryett,  Theodore 

Buckingham,  William 
Burgass,  George,  (B.  A  Jt 
Calvert,  Thomas 
Caun,  John  Stepbenscm 
Canning,  George  Barnes 
C^arpenter,  Surrey  Edward  Samuel 
Chase,  Charles  Frederic 

Champney,  Thomas  Frederick 
Collette,  Charles 
Costerton,  Fredrick  Samuel 
Cowlard,  Henry 

Cree,  Thomas,  the  younger 

Crois,  Fiederick 

Davie,  Richard  Henry 

Drewe,  Anrelius  Henry  Wilmot 

Dudley,  fidwin 

Dymock,  Robert  Myddleton 

Essell,  George  Ketchley 

Etches,  J  imes  Goulbuuru 

Fenton,  Thomas 

•  Fiird,  John  Kermsck 
Forder,  Augustus  Turk 

Fnlford,  Robert 
Fus^ell,  James  Flower 
Garbeit,  Edmund 
Gales,  Henry  Pearsoa 
Gray,  Owen 
Gregory,  Thomas 
(jrirfiths,  Thomas 
Gunner,  Charles  Jamea 
Gwillim,  James  Sheward 

Hailstone,  E<iward 
Halford,  William 
Hall,  Charles 
Hall,  Richard  Hiidfinn 
Harris,  George  Willhim 
Harrison,  John  Pryce 
Harrison,  John 
HayneSt  Joseph 


I^bert  Whitham,  Allpress,  Hilton,  Hunts. 
Wjlham  Cisterton.  I.  Anj(cl  Court.  Throgmorton  Street. 
John  Hemm?,  Weyyiouth ;  assigned  to.  Jauies  Poolt-y.  60. 
iimcolu's  Inn  Fields. 

Edward  Owen,  MBnthestcr;  J-ohnOtven,  Manchester. 
W»i?!r'^'f^T,®^r*^V^*^"^'  *^'>»^<^  toSam..el 

SIS  %:^:';^^:iX' ''  -^  -^-  --^-^  - 

Christopher  Bicknell,  48.  Manchei^ler  Street. 

Riihard  Bloxam,  2,  New  Boswell  CourL 

Christopher  Ryiher,  Wolsinghara. 

Richard  John  Marker,  IXffcul'me. 

Jonathan  Luxmoore,  Plymouth. 

Zachary  Brooke   j7,  Feaibersione  Buildings,  Holbom. 

Henry  Stokes,  Fakenliam,  Norfolk 

^iS^Exete?'^'''''"^"'^'''''*'''   **"^««*  «o  -^o^n  Browo- 

Phillip  Moysey  Little,  Kerr  Street,  Devonport. 
Jt>hn  Curtis,  Basiiighall  Street,, 
John  Brook,  York. 

Echwd  Palmer  Clark^  Wymondham,  Norfolk, 

I  homas  Lamb,  Andover. 

George  Simmons,  the  youngi»r,  Truro. 

^Tt"  a^lir!^'  '^"^if'^f^  iierks  :  assigned  Is  Richard  Roy. 
^Jh  ^"^f '  ^®«/^«  ^''•««t*  Westminster.  '  ^* 

William  Gray,  the  younger,  York. 

John  Leibbrirtge  Cowlar.l,  LauncMton  j  aifiirned  to  Johr 
Cowkrd!  ^""''"*""'  •'"*  «««ned   to  John  LclhliridRf 

ThomM  Cree,  Verul.m  BnilchD^,  Gray'.  Inn  Road. 
John  Crabtree.  Hale»wnnh,  hnffolk. 
John  Syniet^  Wellin^on. 

Jl'"?."?  ^'""erbothain,  TewkeslMiry. 
William  Morjc-ui,  Croiiipton,.  Stoutbridire. 
GeorKe  Harper,  Whitchurch. 
Oeorxe  Ewell,  Rochpgter. 
Georjfe  Harpur,  of  Whitchurch. 

to  Kobert  Fenton,  Ne«»castle-ander.  Lyme. 
S-T'f*  ^uinistM  Callmvay.  Portsmouth. 
William  Ewinjrton.  fceaminifton  Prior*:  awi^ned  to  G-orire 

aSfatir^telCr'  *"  =«'-•«'«'"•''.  Brinol. 

Thomas  Holt,  Gloucester. 

James  Temple,  23,  Great  Toiver  Street. 

.1!".?.''i^'*''>*'  '2' Clement's  Inn. 
John  GnflSihs,  Bishop's  Castle. 
William  Gunner,  Bishop^  Waltham 

Wvke^!?rth%«^^''H  "•*"•  ^''!^'  assigned  to  Williaia 
SaSe^Halll^o^^  ^^^^^^  ^''^''  ^^— »>"«7  ^^U. 

Thomas  France,  Worcevter. 
Henry  Hall,  CKtbj-ro. 
George  Au,ru,tn8  Pa^e,  3,  Cherry  Street,  Birmingham 

K^L'sirw^iiij:.!"''  ^"''"  «'«">f  "-••- 


Candidates  whopaaBed  the  MUkaehnae  Term  EsaminatioH,  1840. 
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Xame  of  JppUcnnt^ 

Heathficld,  Wiiruim 
Heiii«worth,  Beiijainia 

Hetvitty  Benjamin  Bradley 

Hicham,  John 

Hoar,  Edward 

Holland,  Edmnnd  Charles 
lofirraii},  Jiihii  Richard 

I  zed,  Alfred 
Jainei^,  Nathan  Smith 

Kingdon,  James  Smiih 

Latter,  Rottinson, 

L«*e8,  ChaHed 

Leman,  William 

Liddell,  Chrifttopher»  the  youn- 

Liiaih«  William,  the  younirer 
Marts rrgor,  Joseph  Alexander 
James 

Mannell,  Thomas 

Murkland.  Bertie 
Marvton,  James  Vaiin 

Ma#terman,  Henry 
Maihew»  Henry  Pynseiit 

Maxsted,  Georfire  William 
Mercer,  Thomas 
Moleaworth,  John 

Moasley,  John  Hardoastle 
Moxon,  James 
Neivlftiid,  Henry 
Nicholson,  James 
Palmer,  Charles 
Pi«  kslay,  Edwin  John 
Potter,  Samuel,  the  younger 

Potts,  Frederick 

RadeliiTe,  Capleston  Lopes 

Robinson,  James 
Ramsey,  Robert  Crook 
Rv«-roft,  Dawson 
Rylance,  Juiiies 
8cott,  Thomas 
hlieppard,  Richard 

Shipton,  Joseph 
SUney,  Thomas 

Stuart,  John  Naish 
Smith,  George 
Stitith,  John 

Smith,  Arthnr  Wellcshy 
Stntth.  Ri<-hurd,  the  yoim^cf 
^Suape,  Thomas 


Name  8f  Residence  o/Attnrnejf^  io  whom  articled,  aaigned,  ^v. 

James  Philcox  and  John  Biildock,  of  Bunvash. 

Samuel  Oliver,  83,  Hattcm  Garden ;  James  Pbtten,  76,  Hat-' 

ton  Garden. 
Tlinmas  Hewitt,   Bread  Street  ;    James  Bourdillon,  30, 

Great  Winchester  Street, 
Edwarti  Barr,  Leeds  ;  assigned  to  John  Clayton  Wetberby ; 

«ind  a>8i}?iied  to  Gideon  Maude,  Leeds. 
William  Waterman,  Tenterden;  Bransley  William  Powys, 

8,  StHple  Inn. 
James  Currie,  Lincoln's  Inn. 
Willidm  Hodgson,  Carlisle;  assigned  to  (George  Bower,  d, 

Tokenhou9e  Yard. 
Benjamin  Workman,  Evesham. 
Richard  Lovell  Browne,  Berners   Street,  Oxford  Street ; 

assigned  to  Elias  Joseph  Sylvester,  Fnrnivars  Inn. 
Samuel  Kingdon,  the  youn?pr,  Bedford  Circus  ,•  assignifdto 

Henry  Robert  Burfnot,  2,  King's  Bench  Wnlk. 
Georjje  Frederick  Prince  Sutton,  6,  Basinghall  Street. 
William  Hudson,  Bradford. 
Thnrntis  Cnrtis  Le man,  and  James  Leman,  Bristol. 
Charles  Gridith,  Newcastle- upon-Tyne. 

Peter  Hodgson,  Wliitehaven. 

Frederick  Monle,  of  Melksham,  Wilts  ;  assigned  to  Ralph 

Thomas,  8,  (Vane  Court,  Fleet  Street ;  and  assigne<l  to 

Arthur  William  Tooke,  '^9,  Bedford  R«iw. 
William   Roberts,  Oswesiry,  Salop;    assigned  to  Richard 

Green,  Kington. 
Robfrt  Barr,  Leeds. 
John  Edward  Lawton,  Leice«ter ;  William  Grimwood  Tay« 

fur,  14,  John  Street,  Bedford  Row. 
Thomas  Kearsey,  17,  Bucklersburv. 
Philip  Mules,  Honiton ;  William  Iv»dham,  Wellington  ;  »!• 

sitfned  to  VVilliani  Comyns,  Witheridge. 
George  Maxstead,  Winterton. 

Somerslev  Edwards,  Long  Bitckley,  co.  of  Nortbarafpton. 
George  Curteis,  Watling  Street ;  assigned  to  Francis  Bar* 

low  Rriltinson,  26,  Essex  Street. 
William  Eaton  Mou^ley,  Derby. 
George  Jones,  Newcastle-under-Lyme. 
John  Dixon  Newland,  Chichester.' 
Peter  Nicholson,  Warrington. 
Edward  Fiehling  Palmer,  of  Coleshill. 
Thomas  William  Rodgers,  Soeffield. 
William  Crowe  Warbleton,  Sus:iex;   assigned  to  Samuel 

Potter,  the  elder.  King  Street. 
Joshua  Lace,  the  younger,  Liverpool ;  assigned  to  Charles 

Potts,  Chester. 
Edward  JaifO,  Plymouth ;  assigned  to  Thomas  Adiington, 

Bedford  Row. 
Wm.  (Frederick  Cooper,  29,  Ironmonger  Lane,  Cheapside. 
John  Gahh,  Abergavenny. 
Grorge  Rol>ert  Mossnian,  Bradford. 
John  Croudson,  Wigan. 
William  Morgan  Crompton,  Stourbridge. 
William  Truman  Harford  Phelps,  of  Wells ;   asaigned  to 

William  Inman  Welsh,  Wells. 
George  Edwards,  Stroud. 

Cornelius  Benson,  Hagley  Road,  Edgebaston,  near  Bir- 
mingham. 
Charleii  Savery,  Griviol. 
John  Hutchinson.  Old  El  vet,  Duriiam. 
Jonathan  Gray,  York;    assigned   tu  David    Russell,  the 

younger.  Y»irk. 
Edwan!  H.rrison,  \4,  Southampton  BuiUlings. 
Henry  Newton,  Y«irk. 
Daniel  Winter    Burbury;   assigned  to  Algernon  Sydney 

Field,  Leamington  Priors. 


78       Candidates pasied,  -^Pro/essionot  Lists. — Bankruptcies  $uper§eded, — Banhrt^s. 


Name  0/  Applicant. 

SutCDii,  Thomas 

Taylor,  Horatio  Trafalgar 

Tebbs,  WtHiam 

TbiBtlewood,  John 

Tiffen,  John 

Tucker,  Richard  Grant 

Tucker,  Arthur 
Turner,  William 


Vallance.  Menry  Wellington 


Veley,  Fredrick  Thomas 
Vivian,  James  William 
Walkey,  Joseph  Elliott  Collyns 
Waller,  Georj^e,  the  younger 
Wardle,  Joseph  Williams 
Weall,  William 
Webb,  James  Michael 
WigjBrins,  James  Mann 
Williams,  Charles  Henry 
Wise,  John  Joseph 

Wise,  Charles  William 
Wright,  John  Thomas 


Name  Sf  Residence  qf  Attorney,  to  whom  articled,  assigned^  4^^ 

Edward  Bent,  Manchester. 

Richard  Halsall,  Middleton. 

William  Humfrys,  Hereford. 

Thomas  Lott,  43,  Bow  Lane,  Cbeapside. 

Joseph  Studholme;  Wigtoo. 

John  Loosemore,  Tiverton ;  assigned  to  Robert  Loosemore, 

Tiverton. 
Charles  Benjamin  Tucker,  Chard,  Somerset. 
Henry  Loftie  Button,  late  of  Ashford,  Kent,  but  now  of 

Banbridfl^e,  county  Down,  Ireland;  assigned  to  John  Lely 

Ostler,  Grantham. 
Charles  Cook,  1,  New  Inn,  St.  Clement's  Danes ;  assigned 

to  William  Alexander  Coombe,  Milton  next  Gravesend ; 

and  assigned  to  Henry  Newton,  Milton  next  Gravesend. 
Thomas  Perkins,  Chelmsford. 
Charles  Clarke,  20,  Lincoln's  Inn  Fields. 
William  Richard  Bishop,  Exeter. 
George  Waller  the  elder,  24,  Flnsbury  Circus. 
John  Lofthouse,  Leeds. 
John  Drummond,  Croydon. 
Robert  Baker,  Bellachey,  Holt. 
William  Napier  Dibb,  York. 

George  Reynolds  New,  Newport ;  James  Birch,  Newport. . 
William  Wise,  Nottingham  1  John  Goodwyn  Johnson,  and 

.  Thomas  Wise,  of  Ashborne. 
Edward  Argles,  Biggleswade,  Bedford. 
Henry  Prideaux,  Plymouth. 


MASTERS  EXTRAORDINARY  IN 

CHANCERY. 
B7M  Oct.  to  20M  Abv.,  1840,  bath  inckuhe, 
with  dat§i  when  gtwetted. 
Willonghby,  James  Lees,  Manchester.    Nov.  6. 
Wilkinioo^  Robert  Thomas,  Sunderland,  Durham. 
.      Nov.  13. 

DISSOLUnONS  OF  PROFESSIONAL 
PARTNERSHIPS.. 

Fyom  2Uh  Oct.  to  20th  Nov.,  1840,  both  kiekmve, 
with  dates  when  gazetted. 

Weeks,  Henry,  and  W.  Oilbeftsoo,  Cook's  Court, 
Lincoln's  Inn,  Attorneys  and  Solicitors. 
Nov.  6. 

Jennings,  Richard,  Edmund  Dade  Conyers,  and 
Richard  Francis  Jennings,  Great  Driffield, 
York,  Attorneys  and  Solicitors.    Nov.  20. 

BANKRUPTCIES  SUPERSEDED. 

F^om%7th  Oct.  io  20th  Abv.,  1840,  both  mcAtfiM, 
with  dates  when  gazetted. 

Gibbons,  John  Drew,  Ledbury,  Hereford,  Mercer. 
Oct  27. 

Fletcher,  Abraham,  }un.,  Manchester,  Stuff  Mer- 
chant.   Oct  30. 

Thompson,  Joseph,  Aston,  nigh  Birmingham, 
Dealer.    Nov.  6. 

Edwards,  Thomas  Willdnaon,  Liverpool,  Coal 
Merchant.    Nov.  10. 

Lyle,  Samuel,  Redruth,  Cornwall,  and  also  of  the 
Tanner  Smelting  Works,  Beer  Ferris,-Devon, 
Smelter.    Nov.  17. 


BANKRUFfS. 
From  27th  Oct.  to  20M  Nov.,  1840,  both  tncAtsive, 

with  dates  when  gazetted. 
Allbutt,  William,  Rcdditch.  Worcester,  Draper. 
ChapUn,  Gray's  Inn  Square  ^  iharrism,  Bir- 
mingham.   Nov,  17f 


Browne,  William  Henry,  Manchester,  Stone,  Flag, 
afld  Slate  Merchant  Vmceni  &  Co.,  Temple  ; 
Todd  &  Co.,  Manchester.    Oct  27. 

Banfield,  John,  Cbeapside,  London,  Silversmith 
and  Jeweller.  PenneUy  Off.  Ass.;  Swmin  & 
Co.,  Old  Jewry.    Nov.  3. 

Bnrch,  WilUam,  Parson's  Hill,  Woolwich,  Kent, 
Carpenter  and  Builder.  TW^imbk/,  Off.  Aes. ; 
mthughbf  &  Co.,  Cliffbrd's  Inn.    Nov.  3. 

Brooks,  Vincent  Robert  Alfred,  late  of  Osfofd 
Street,  now  of  Robert  Street,  Harapstead 
Road,  Stationer.  Lachtngton^  Off.  Ass. ;  Miito, 
Brunswick  Place,  City  Road.    Nov.  S. 

Beecham,  John,  Dovor,  Kent,  Plumber  and  Gla- 
zier. Johnson,  Off.  Ass. ;  Gregson  it.  Co.,  An- 
gel Court,  Throgmorton  Street    Nov.  3. 

Baker,  William,  Hastings,  Sussex,  Grocer.     Gn^ 
ham^  Off.  Ass. ;  Thompson  &  Co.,  Great  James 
I         Street,  Bedford  Row.    Nov.  10. 

Bowden,  Thomas,  Topsham,  Devon,  Shipwright. 
Clowes  and  Co.,  Temple ;  LMmani  Exeter. 
Nov.  10. 

Benn,  James,  Lampton,  Middlesex,  Horse  Dealer 
and  Farmer.  Oibson,  Off.  Ass.  i  Cross,  Surrey 
Street    Nov.  17. 

Bidgood,  John  Fry,  Briatol,  Woollen  Draper. 
White  and  Co.,  Bedford  Row ;  Messrs.  Sevan, 
Bristol.    Nov.  17. 

Chard,  Catharine,  Liverpool,  Earthenware  Dealer. 
Vmcen$  &  Co.,  Temple;  Booth,  Liverpool. 
Oct.  30. 

Crouch,  Joseph.  Toxteth  Park,  near  Liverpool, 
Grocer  and  Smallware  Dealer.  Comthwaite, 
Dean's  Court,  Doctor's  Commons;  Gsm- 
thwaite,  Idverpool.    Oct.  30. 

Coates,  Thomas,  Leeds,  York,  Coach  Proprietor. 
Smithson  &  Co.,  Southampton  Buildings; 
Jhmning,  Leeda.    Nov.  3. 

Cooke,  Charles  James,  Bristol,  Brush  Maiiufac- 
turer.  M*Leod  &  Co.,  London  Street,  Fen- 
cbuirh  Street;  Messrs.  Devon,  Bristol.  Nov.  3. 

Cockcroft^  John,  John  Cockcroft  Cockcrofl,  and 
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WilHfun  Cockeroft,  Addfogbatn,  York,  ^tuff 

Manufkcturere.  BattyeSt  Co.,  Chancery  Lane  ; 

Messrt.  Z«re,  or  W^ard  St  Son,  LfCeds.  Nor.  13. 
Cam,  Richard,  Filbridge,  Ware,   Herts,  Grocer, 

Chandler,  and  Cheesemonger.     Turquand,  Off. 

Ass. ;  Sfniih,  Chancery  Lane.    Nor.  17. 
Culbreath,  George,  Houghton  le  Spring,  Durham, 

Draper,   Gfoeer,  and  Tea   Dealer.    Messrs. 

Marshall^  Durham,  or  W,  Marshali,  Durham  ; 

Rof(ertmi,  Norfolk  Street,  Strand.    Nov.  17. 
Cullis,  William,  Dunmow,  Essex,  Draper.  Belcher, 

Off,  Ass. ;  Sturmy,  Wellington  Street,  London 

Bridge.    Nov.  20. 
Cofgin,    Joseph,    Swintoo,    Wath*upon>Deatne, 

York,  Oroeer  and  Draper.    Clarke,  Millman 

Street,  Bedford  Row  $  FootU^  Sheffield.  Nor. 

SO. 
Dawkins,  James,  West  Green,  Tottenham,  Middle- 
sex,  Cattle    Dealer.     Whitmore,  Off.    Ass.; 

Wetk»,  Tokenhouse  Yard.    Oct.  27, 
David,  Richard,  New  Brt^,  near  Cardiff,  Gla- 
morgan,  Draper  and  Grocer.     White  &.  Co., 

Bedford  Row ;  Briiian^  BristoL    Oct.  27. 
Daff,  Alexander,  jun..  Pore  Street,  Spitalfields, 

Silk  Manufacturer.   Joktu^n,  Off.  Ass. ;  Crwo' 

der  A  Co.,  Mension  House  Place.    Nov.  3. 
Donderdale,  Charles,  Manchester,  Merchant  and 

Commission  Agent.    Slater  ^  Co.,  Manches- 
ter ;  Milne  &  Co.,  Temple.    Nov.  6. 
Down,  Nicholas,  Lifton,  Devon ,  Draper.    Linle  & 

Co.,  or   W.  J,  Little,  Devonport;    Hooker, 

Bartlett's  Buildings,  Holbom.    Nov.  10. 
Ecdes,  James,  Bolton-le-Moors,  Lancaster,  Carver 

and  Gilder.   Miku  &  Co.,  Temple ;   Taylor  &. 

Co.,  Bolton-le-Moors.    Nov.  6. 
Fox,  Thomas,  Alfred  Place,  Old  Kent  Road,  Surrey, 

Canaan  and  Dealer.    Ahkott,  Off.  Ass. ;  An- 

tkamy,  Nicholas  Lane.    Oct.  27« 
Green,  James,  Great  Winchester  Street,  Loudon, 

Merohmnt.    Edtmrdt,  Off.  Ass. ;  Peile,  Great 

Winchester  Street.    Nov.  3. 
Grove,  Wflliam,    Birmingham,    Malleable    Iron- 
founder.    CkapUn,  Gny's  Inn  Square ;  /Z/cA- 

ondr,  Birmingham.    Nov.  10. 
Griffin,  John,  Windsor,  Berks,  Wine  Merchant. 

Lae&ingi9m,Off.  Ass. ;  Ware,  Blackman  Street, 

Soathwark.    Nov.  17. 
Holmes,  George,  Birmingham,  Wine  Merchant. 

Stafford,  Buckingham  Street,  Strand.  Oct.  30. 
Hays,  Henry,  Regent  Street,  Engraver  and  Printer. 

Beloker,  Off.  Ass.;  jTBeekalt  &  Co.,  Staple 

Inn.    Nov.  6  and  10. 
Uamilton,  William,  Leadenhall  Street,  London, 

Merchant.     Clark,  Off.  Ass. ;   Peile,  Great 

Winchester  Street.    Nov.  6. 
HiD,  Thomas  Orosvenor,  Walsall,  Stafford,  and  of 

Birmingham,  Plumber,  Glazier,  and  Painter. 

Bickardt  &  Co.,  Lincoln's  Inn  Fields ;  Stringer, 

Stratford-apon-Avon.    Nov.  6. 
Howard,  Edward,  Coventry,  Ribbon  Manufacturer. 

Beck,  Ironmonger's  Hall,  Penchurch  Street. 

Nov.  10. 
Harrison,  Philip  Spencer,  High  Holbom,   Iron- 
monger.   Pennell,  Off.  Ass. ;   Morrit  &  Co., 

Lothbury.    Nov.  17. 
Hebblewhite,  Thomas,  Liverpool,  Wine  and  Spirit 

Merchant.       Keightly    &    Co.,    Liverpool; 

Keigktly  &  Co.,  Chancery  Lane.    Nov.  17. 
Howarth,  John,    Rochdale,-  Lancaster,    Plaunel 

Manufacturer.     R,  Smith,  Chancery   Lane; 

ShuttUwortk  &  Co.,  Rochdale.     Nov.  17. 
Horder,    Thomas    William,   Penchurch    Street, 
London,   Chemist  and    Druggist.      Belcher, 

Off.  Ass. ;    Motely,  &  Co.,  Bedford  Street, 

jCoreot  Garden.    Nov.  20. 


Harris,  Charles  Rohert,  Percy  Street,  l^ottennam 
Court  Road,  Carver,  Gilder  and  Painter. 
Permell,  Off.  Ass. ;  Hodgton  St  Co.,  Salisbury 
Street,  Strand.    Nov.  20. 

Harman,  Cbas.,  Baker,  Stoney  Stratford,  Bucking- 
ham, Innkeeper.  Whitmore,Ott,  An,;  Smithy 
Barnard's  Inn.    Nov.  20. 

Holt,  Wm.  James,  Grantham,  Lincoln,  Wine  and 
Spirit  Merchant.  Taylor,  John  Street,  Bed- 
ford Row ;  WMte  and  Co.,  Grantham.  Nov. 
20. 

Jndd,  Robert,  Melton  Mowbru^,  Leicester,  Draper. 
Oliver,  Loughborough;  Austen  A  Co.,  Gray's 
Inn.    Nov.  6. 

Jackson,  Charles  Smith,  Leeds,  York,  Woollen 
Cloth  Merchant*      Makhuon  A  Co.,  T«mple ;- 
Foden,  Leeds.    Nov.  10. 

Kewin,  Edward,  Monk  Wearmouth,  and  Sunder- 
land near   the  Sea,  Durham,  Ship  Builder. 
Cooper,  Sunderland  ;  Laoeland,  Symood's  Inn^. 
Nov.  17. 

Kershaw,  John,  Manchester,  Machine  Maker. 
Bower  &.  Co,f  Chancery  Lane;  Lingard  6l 
Co.,  Heaton  Norris.    Nov.  I7.- 

Law,  Mary,  James  Law,  and  Robert  Law,  Roch- 
dale, Lancaster,  Planoel  Manufacturers.  R, 
Smith,  Chancery  Lane  ;  Shultleworth  &  Co., 
Rochdale.    Oct.  30. 

Lucas,  John  Carter,  and  Thomas  Lucas,  Alders-'. 

Ete  Street,  London,  Druggists  and  Lozenge 
aoufacturers.     GUnon,  Off.  Ass. ;    Wood  Sc 

Co.,  Falcon  Street,  Aldersgate  Street.  Nov.  3. 
Lees,  Edward,  Leather  Lane,  Holbom,  Tea  Dea- 
ler, Grocer  and  Cheesemonger.    Cannon,  Off. 

Ass.;  Dodi  &  Co.,  Northumberland  Street, 

Strand.    Nov.  10. 
Law,  Thomas,  Jun.,  Hamer  Mills,  Rochdale,  Lan- 
caster,   Corn    Miller.       Adlmgton    &    Co., 

Bedford    Row;    Taylor    &  Co.,  Wi(k«field. 
.     Nov.  10. 
Lee,  Anthony,  Guildford,  Surrey,  Banker.    Chrk, 

Off.  Ass. ;  Beechey,  Bucklersbury.      Nov.  17. 
Lock,    Frederick,  Three    Crown    Court,    Jewry 

Street,  Aldgate,  London,    Wine    Merchant. 

Edwards,  Off.  Ass. ;  jf  Beckett  &  Co.,  Golden 

Square.    Nov.  17. 
Lord,    Samuel,    Leeds,    York,    Woollen    Goth 

Merchant  and  Dresser.      WigUsworth  &  Co., 

Gray's  Inn  Square ;  Gaunt,  Leeds.    Nov.  20. 
Martin,  John,  King  Street,  Cheapside,  London, 

Woollen  Warehouseman.      Gibson,  Off.  Ass; 

7\amer,  &    Co.,    Basing    Lane;     Camming ^ 

Cheapside.    Oct.  27. 
Morse,  Henry,  Birmingham,  Laceman.       Reed&, 

Co.,  Friday  Street,  Cheapside.    Nov.  10. 
Meatyard,  George,  Bristol,  Ironmonger  and  Hard- 

wareman.       Nash,   Bristol;    Blower  &  Co., 

Lincoln's  Inn  Fields.    Nov.  10. 
Marshall,  Geo.,  Brighton,  Sussex,  Builder,  Car- 
penter,   and    Undertaker.      Messrs.   Cooper, 

Brighton;  Hore,  Serle  Street,  Lincoln's  inn 

Fields.    Nov.  10. 
Moses,  Benjamin,  Hanway  Street,  Oxford  Street, 

Jeweller.    Abbott,  Off.  Ass. ;  Fawkener  &  Co., 

Gray's  Inn  Square.     Nov.  17. 
Maton,  William,  and  James  Hudson,  Fore  Street, 

London ,  Leather  Sellers.    Whitmore,  Off.  Ass. ; 

Keddell,  &  Co.,  Penchurch  Street.    Nov.  17. 
M*Pherson,  Wm.,  Hatton  Wall,  Middlesex,  Oil 

and  Colourman.      Abbott,  Off,  Ass. ;  Knight,. 

Tokenhouse  Yard.    Oct.  27. 
Maton,    Wm.,    Fore    Street,    London,    Leather 

Seller.      Whitmore,  Off.  Ass.;  Keddell  &  Co., 
Penchurch  Street.    Nov.  6. 
Mott,  Isaac  Henry  Robart,  PtU  Mdl,  Piano  Forte 


80 


Bankrupts, — Pricet  of  Siocks. 


Maker,  and  at  Dean  Street,  Sobo,  Distiller. 
Clark,  CMT.  An. ;  WlUouffhhy,  &  Co.,  Clifford's 
Inn.    Nov.  lOth  and  1.3tb. 

Marsden,  David,  Tredegar,  Monmonth,  Linen 
Draper.  Messrs.  Sole,  Aldermanbory.  Nov. 
20. 

Norman,  Edmund,  High  Street,  Soutbwark,  Sur- 
rey, Cheesemonger.  LacAington,  Off.  Ass.; 
Hutchintim,  Crown  Court,  Threadneedle  Street 
Nov.  10. 

Nyman,  David,  Batb,  Somenet,  and  of  Chelten- 
ham, GloucesUfr,  Furrier.  Bicknetl,  Lincoln's 
Inn  Fields;  Drake,  Bath.    Nov.  17. 

Osborne,  Wm.,  Great  Barr,  Aldridge,  Stafford, 
Malster.  Holme  &  Co.,  New  Inn;  Lowe, 
Birmingham,  Nov.  20. 

Larson,  Benjamin,  late  of  Wakefield,  York,  and 
now  of  the  City  of  York,  Woolstapler.  Jacftue 
6l  Co.,  Ely  Place ;  Marsden  Bl  Co.,  Wakefield ; 
or  Wood,  York.    Oct.  27. 

Pickup,  Edmund,  Haslingden,  Lancaster,  Cotton 
Sheet  Manufacturer  and  Grocer.  fFid/dcock, 
Haslingden.    Alilne  &  Co.,  Temple.    Oct.  30. 

Page,  John,  Horseferry  Road,  Westminster,  En- 
graver and  Printer.  Jokruon,  Off.  Ass. ;  Pkipp$, 
Weavers'  Hall,  Basinghall  Street.    Nov.  13. 

Phillips,  Ralph,  and  Samuel  Phillips,  Regent  Street, 
Lamp  Manufacturers.  Johnson,  Off.  Ass. ; 
WiUoughby  6l  Co.,  Clifford's  Inn.    Nov.  20. 

Parton,  John,  Birmingham,  Draper.  Taylor  &  Co., 
Great  James  Street,  Bedford  Row.  Griffiths 
&  Co.,  Birmingham.    Nov.  20. 

Rispin,  William,  Pocklington,  York,  Currier  and 
Leatherseller.  Skaw,  Ely  Place,  HollK)rn  ; 
Wetftmnd  6l  Co.,  Hull.    Oct.  27. 

Redbouse,  Robert  Franklyn,  Gloucester  Place,  Old 
Kent  Road,  Surrey,  Tailor.  Gibson,  Off.  Ass.; 
Foster t  Lawrence  Pountney  Place.    Nov.  6. 

RoberU,  Henry  Tailor,  New  North  Street,  Red 
Lion  Square,  Lodging- house-keeper.  Green, 
Off.  Ass. ;  Piatt,  Southampton  Buildings.  Nov. 
6. 

Richardson,  Henry  Francis,  Ironmonger  Lane, 
London,  Dealer,  ^lioger.  Off.  Ass. ;  Bcvan, 
Old  Jewry.    Nov.  10. 

Richardson,  James,  North  Shields,  Northumber- 
land, Merchant.  Holme  &  Co.,  New  Inn; 
Messrs.  Tinley,  North  Shields.    Nov.  10. 

Runcorn,  Richard  Higginson,  and  John  Runcorn, 
Manchester,  Plumbers,  Glaziers,  and  Brass- 
founder*.  Johnson  &  Co.,  Temple ;  Harrison 
&.  Co.,  Temple.    Nov.  17. 

Rayner,  Christopher,  Blackburn,  Lancaster,  Gro- 
cer, /iinsu'orth  &  Co.,  blackbiirn  ;  Bower 
&  Co.,  Chancery  Lane.    Nov.  17. 

Rpbinson,  James,  Tidvswell,  Derby,  Com  Factor 
and  Flour  Seller.  Duncan,  Cbancery  Lane ; 
Brotttnheofi,  ."heffield,     Nov.  17. 

Smith,  JobepU,  Witney,  Oxford,  Butcher.  King 
&  Co.,  Serjeants'  Inn,  Fleet  Street  ^  Price, 
Burford.    Oct.  27. 

Spry,  George,  Bath,  Surgeon  and  Apothecary. 
Taylor  &  Co.,  Bath  ;  Atkinson  6l  Co.,  Church 
Court,  Lothbury.     Oct.  '27. 

Simpson,  Knlph,  Sheffield,  Yoik,  Grocer.  Brooks- 
bm*k  a  Co.,  Gr^^at  James  Street  Bedford  Row; 
Hoote  &  Co.,  Sheffield.     Oct.  30. 

Smith,  Jami-s,  Eaalbourne,  Suanex,  Stationer. 
Lack'tigtun,  Off.  Ass. ;  Smiih  &  Co.,  Coopers* 
HhII,  BasinghAll  Street.    Nov.  3. 

Smith,  John,  Stafford,  lunkeeper.  Rushwortk, 
Stitple  litn  ;  Waits,  Wedncsbury.     Nov.  6. 

Stinford,  George,  late  of  Church  Row,  Ltmehouse, 
Middlesex,  but  now  of  Great  Duvor  Street, 
Soutbwark,    Surrey,   Merchant  and  Master 


Mariner.    Akager,  Off.  Aas.;  SImpsem  A  Co., 
Austin  Friars.    Nov.  13. 

Shands,  Thomas,  Pump  Row,  Old  Street  Road, 
Coach  Builder.  Green,  Off.  Asa.;  Wieeiee, 
Tokenbonse  Yard.    Nov.  17. 

Smith,  Samuel,  and  Sidney  Smith,  Manchester, 
Engravers,  Hatters,  Tailors  and  Drapeia. 
Johnson  &  Co.,  Teniple ;  Harrison  &  Co.,  Man- 
chester.   Nov.  1 7. 

Shallock,  John,  Bishop's  Lydeard,  Somerset,  Scri- 
vener. Clarke  6l  Co.,  Lincoln's  Inn  tielda; 
Hancock,  Taunton.     Nov.  20. 

Teversham,  Joseph  Edwards,  Bermondsey  Street, 
£urrey.  Cheesemonger.  Green,  Oft.  An.  ; 
Spnrr',  llireadneedle  Street.    Oct  27. 

Tomltn,  Thomas,  Liverpool,  Drysalter  and  Bro- 
ker. Makinson  Sl  Co.,  Temple  ;  Atkbnmts  & 
Co.,  Manchester.    Oct.  27. 

Thomas,  Thomas  John,  Halifax,  York,  Jeweller, 
Silversmith  and  Watch  Maker.  Emmettit  Co., 
Bloomsbury  Square ;  Bemwit,  Halifax.  Nov. 
10. 

Taylor,  James,  Leek,  Staflbrd,  Linen  and  Woollen 
Draper.  Dickin,  Manchester;  IFalsui^&Co.» 
Chancery  Lane.    Nov.  10. 

Teale,  John,  Leeds,  York,  Cabinet  Maker  and 
Upholsterer.  Battye  &  Co.,  Chancery  Lane  ; 
Naylor,  Leeds.     Nov.  20. 

Travis,  William,  jun.,  Sheffield,  York,  Lime 
Burner.  Fiddey,  Paper  Buildings,  Temple; 
Smith,  Sheffield.    Nov.  20. 

Thompson,  Robert,  Newcastle-upon-l^e,  Joiner, 
Cabinet  Maker  and  Mahoghany  Merchant* 
Plumjitre,  Lamb's  Buildings,  Temple  \  Crmna, 
Newcastle-upon-Tyne.    Nov.  80. 

Underwood,  .Moses,  Waterfield,  Leicester,  Linen 
Draper  and  Mercer.  Lawrence  &  Co.,  Old 
Fit*h  Street,  Doctors*  Commons  $  Dibken,  Lei- 
cester*   Nov.  17. 

Weedon,  Edwin,  West  Smithfield,  London,  Banker 
and  Agent.  Cowura,  Off  Asa. ;  Smdtk  Bl  Co., 
Coopers'  Hall,  Baainghall  Street.    Oet.  27. 

Weston,  Henry  Williams,  and  Geoqje  Williani 
M  *  Arthur  Reynolds,  Aldemgate  Street,  Lon- 
don, Booksellers  and  Publishers.  Groom,  Ulf. 
Ass.  i  Bains,  Bucklersbury.    Nov.  10. 

Wild,  Richard,  and  Henry  Williams,  Beckford 
Row,  Walworth,  Surrey,  Linen  Drapers. 
Jones  &  Co.,  .Sise  Lane.    Nov.  20. 

Wilkin,  George,  Frith  Street,  SohoSonawe,  Tailor. 
Groom,  Off.  Ass. ;  Pike,  Old  Bnrligton  Street. 
Nov.  20. 


PRICES  OF  STOCKS. 


Tnesday,  24M  November,  1840. 

Bank  <)tock  div.  7  per  Cent.  -  -  -  159  <?  60  «  59 
.3  Per  Cent.  Reduced        :f8{a)a9 

3  per  Cent.  Consols  Annuities  -  •  -  90  a  8i<|  a  DO 
.3^  per  CenX.  Reduced  Annuities  •  -  -  97{a|af 
New  3|  per  Cent.  Annuities  -  -  91/}  a  :?  a  {  a  ^ 
Long  Annuities  expire  5th  Jan.  18(j0  -  12 1.^.  a  _^s 

Ditto         for  30  yrs  exp.  5th  Jan.  1860  -  13 1 
India  Stuck  div.  10^  per  Cent.  -  -  24 1^  a  2  a  40 1 
Ditto  Bonds  3  per  Cent.   --------16s.  dis. 

South  Sra  New  Annuities  di^.  3  per  Cent  •  -  87} 
3  per  Cent.  Cons,  for  Acct.  2(ith  Nor. 

89}  a  i  a  90  a  i  a  90 

Exchequer  Bills  1000/.  at  2^     •  -  -  3«.  a  If.  dia. 

Ditto  500/.  at  Ad.    -  -  -  3«.  a  U.  dis. 

Ditto  Small     -    at  2^^/.    -  -  -  3«.  a  5#.  pm. 


sriie  itrgal  H^i^wvi^tVf 


SATUllDAY,  DECEMBER  5,  1840. 


Quod  mairii  ad  nos 


re-tinet,  etnescire  malum  est,  agitamns. 


IIORAT. 


LETfERS 
ON  THE  COURT  OF  CHANCERY. 


LBTTEB  III. 


of  the  Court  on  the  matters  involved  in  the 
suit,  but  simply  to  obtun  a  reference  to  the 
Master  as  to  them ;  to  take  accounts,  or  do 
other  matters  which  are  directed  by  the  Court 
as  of  course.  Why  not,  then,  have  the  power 
as  to  these,  of  fifoin^  to  the  AJ  aster  or  other 
person  competent  to  do  the  dutv  at  once.  In 
very^  many  cases  the  present  mode  of  proceed- 
in^  is  as  follows : — All  the  facts  in  the  case  are 
perfectly  well  known  to  all  parties,  and  not 
only  known  but  admitted  by  all ;  but  it  is,  ac- 
cording^ to  the  practice  now  in  use,  necessary 
to  state  them  in  the  pleadino^s,  at  least  three 
times,  and  generally  many  more  before  the 
cause  comes  into  Court.  Thus  let  us  take 
the  first  bill  that  comes  to  hand.    What  does 


To  the  Editor  of  the  I^gal  Observer. 
Sir, 

You  very  properly  add  a  note  to  the  end  of 
my  last  letter,  in  which  yoii  say  you  cannot 
concur  in  the  mighty  changes  1  propose  with- 
out further  examination.     They  should,  of 
course,  be  subject  to  the  most  searching  ex- 
amination, and  by  this  test  they  must  un- 
doubtedly  be   tried.      I    therefore    propose, 
with  your  permission,  to  enter  into  their  con- 
sideration more  at  large.    I  assume,  however, '  it  state  ?    John  Smith  is  possessed  of  consi- 
for  the  purpose  of  this  enquiry,  that  a  great    deral)le  personal  estate ;   John  Smith  makes 
change  in  tne  present  practice  of  the  Court  of  -his  will ;  John  Smith  dies ;  John  Smith's  will 
Chancery  is  absolutely  necessary,  which  must    is  proved ;  John  Smith's  executors  take  pos- 
reach  beyond  the  Judicial  establishment  of  the    session  of  his  personal  estate :  then  come  ap- 
Court ;  that  the  evil  has  arrived  at  so  great  a    plications  to  the  executors  to  pay  the  debts  or 
height  as  to  be  intolerable ;  and  that  the  a^*t    legaiMes ;  then  all  this,  with  sunary  charges  of 
of  last  session  has  prepared  the  public  mind    confederacy  with  divers  unknown  persons,  is 
for  very  considerable  alterations.  The  changes,    sometimes  repeated  over  again  in  the  shape  of 
then,  which  I  propose^  and  wish  to  make  the    what  are  called  charges  and  pretences;  but 
basis  of  all  future  operations,  are,  I.  The  dis-    it  is  always  again  repeated  at  much  greater 
pensing  with  bills,  answers,  decrees,  and  re-    length  in  what  is  called  the  interrognting  part 
ports,  whenever  they  are  useless  ;   that  is  to    of  the  bill ;  and  the  executors  and  other  parties 
say,  power  to  work  a  suit  in  Chancery  from    to  the  suit  are  asked  whether  John  Smith  was 
beginning  to  end  without  them.    If  the  parties    not  possessed  of  considerable,  or  any  and  what, 
like  tbem,  well  and  good,  that  is  another    personal  estate  ?  and  if  he  did  not  die  at  the 
matter;  but  if  they  oo  not,  give  them  the    time  mentioned,  or  at  some  other  and  what 
power  of  letting  them  alone.    II.  The  abolish-    time }  and  whether  his  will  was  not  proved  ? 
mg  the  present  system  of  professional  remu-    and  if  not,  why  not,  or  how  otherwise  ?  &c.,&c. 
neration  by  length,  wherever  it  exists.  III.  The    Now,  the  executors  do  not  dispute  all  this,  nor  . 
revision  of  the  present  rules  with  respect  to  '  does  any  party  to  the  suit.    They  put  in  an 


parties  to  suits.    IV.  The  complete  reform  of 
the  Masters'  Offices ;  and,  V.  The  restoration 


answer  in  which  thev  admit  all  the  facts  stated 
in  the  bill,  which  are  in  general  repeated  all 


of  the  bankruptcy  jurisdiction  to  the  Court  of  over  again,  and  severally  admitted,  and  ihey 
Chancery,  and  the  establishment  of  one  uui-  say  that  they  are  willing  to  act  as  the  Court 
form  machinery  for  the  administration  of  assets^    shall  direct,  or  they  submit  some  point  to  the 


whether  in  Chancery  or  Bankruptcy.    Now, 
each  of  these  in  their  turn. 

I.  The  dupennng  with  bills,  answers,  decrees, 
ffW  reports,  whenever  the  parties  do  not  choose 
to  have  them.  The  object  ot  three-fourths  of  all 
the  bills  now  filed  is  not  to  obtain  the  opinion 
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Court,  &c.  Now.  sir.  I  say,  all  this  is  to  enable 
the  parties  to  get  a  decree  to  have  the  accounts 
taken.  And  is  it  necessary  to  do  all  this  for 
this  purpose  ?  Where  there  is  any  point  for 
the  Court  to  decide  it  should  be  brought  be- 
fore  the  Court  in  the  proper  way,  as  I  shall 
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hereafter  mention;  bat  I  am  speaking  of  suits 
where  the  only  object  of  the  parties  is  to  get 
into  the  Master's  office,  and  where  alt  the  facts 
are  admitted  on  all  sides.    Why,  then,  not  go 
there  without  repeating  over  and  over  a^n 
what  every  one  knows  uready  ?    U  is  precisely 
re-enacting  the  Sir  Walter  Raleigh  and  the  Sir 
Christopher  Hatton  of  the  Critic ;  and  after  all 
the  executors'  affirmative  answers,  so  similar  as 
Sir  Christopher's—"  I  know  it  well ;"  "  He  is ;" 
*<  We  do :"  and  the  rest — we  may  well  ask  with 
Mr.  Dangle,  "  Mr.  Puff,  if  he  knows  all  this, 
why  does  Sir  Walter  go  on  telling  him  V*    If 
all  about  John  Smith,  however  important  and 
interesting  to  the  parties  concerned,  is  known 
and  admitted  by  all,  why  all  this  interrogation 
about  it  ?    The  parties  should  have  the  power 
of  going  at  once  into  the  Master's  office,  and 
there  the  executors  should  at  once  be  made  to 
state  their  case,  and  either  hand  over  the  assets 
or  distribute  them.    Now,  it  may  be  thought 
that  this  would  deal  harshly  with  executors; 
but  1 4o  not  think  so.    No  person  need  be  an 
executor  against  his  will ;  he  may  renounce  if 
he  pleases;  but  if  he  accepts  tne  office  he 
should  be  understood  to  clothe. himself  with 
the  responsibilin^  attending  the  administration 
of  property,  ana  he  should  be  amenable  to  a 
cheap,  speedy,  and  effectual  tribunal,  which 
should  force  him  to  administer  it  properly. 
When  he  does  so,  be  will  never,  probably,  be 
called  before  it ;  but  if  his  conduct  is  open  to 
doubt,  the  sooner  the  property  which  is  en- 
tnisted  to  him  is  placed  in  security  the  better. 
But  while  I  would  constitute  this  tribunal  for 
the  protectioa  of  the  creditors  or  legatees  of 
the  testator*  so  would  I  open  its  doors  for  the 
protection  of  the  executor  himself.  How  often 
<loes  the  executor  seek  the  protection  of  the 
Court  of  Chancery  to  relieve  himself  from  con- 
flicting or  doubtful  claims?    The  executor 
would  probably  rejoice  full  as  much  as  any 
one  else  if  a  tribunfd  of  this  nature  were  free  to 
liim.    Here,  then,  should  he  go,  either  at  his 
own  desire,  or  at  the  request  of  any  one  having 
an  interest  in  the  estate ;  nor  need  there  he 
any  bill  or  answer  in  the  matter.    He  would 
have  to  answer  a  set  of  printed  interrogatories. 
He  either  has  assets  or  he  has  not;  there 
are  claims  en  them,  or  there  are  not     When- 
ever there  was  a  point  of  law  arising  in  the 
matter — either  of  construction  of  the  will,  the 
validity  of  a  claim,  or  anyother-rthat,  and  that 
alone,  should  be  brought  before  another  tribu- 
nal bv  way  of  spedal  case ;  this  woukl  really  be 
judicial  business :  the  other  portion  is  purely 
administrative.      In  the  present  mode  of  ad- 
ministering assets,  the  parties  must  incur  all 
the  expense  of  an  admininistration  or  creditor's 
suit,  simply  to  get  the  opinion  of  the  Court  on 
same  one  solitary  point.     If  the  mode  of  pro- 
cedure for  which.  I  contend  were  subitituted 
when  there  was  any  point  which  the  parties 
wished  to  bring  before  the  Court,  it  could  be 
done  at  a  very  trifling  expense;  but  where 
there  was  no  such  point, — ^and  there  are  many 
suits  in  which  no  such  point  arises, — ^the  ac- 
counts could  lie  taken  with  one  tithe  of  the 
expense  and  delay  imposed  by  the  present 


system.  7n  many  cases  the  assets  need  not  be 
paid  into  Court ;  the  circumstances  of  the  case 
might  not  re(|uire  it ;  the  assets  might  not  be 
in  any  danger,  or  might  lie  in  safe  hands ;  but 
where  there  was  any  doubt  as  to  this,  there 
should  be  the  most  sttmmari  and  effectual 
power  ffiven  to  secure  them.  At  present, 
under  all  the  long  process  of  bill  and  answer, 
the  assets  frequently  escape. 

Ill  this  proposition  1  have  taken  this  descrip- 
tion of  suit,  as  the  most  common;  hut  the 
same  machinery  could  be  rendered  available  to 
fdl  other  suits.  What  that  machinery  should 
be,  will  be  best  mentioned  when  I  come  to  the 
fourth  head,  the  remodelling  the  Masters'  of> 
fices  ;  at  present  I  am  endeavouring  to  shew 
that  bills  and  answers  are  not  necessary  in 
many  cases;  and  if  bills  and  answers  are  not 
necessary,  neither  are  decrees  aud  reports.  At 
present  it  is  the  Master's  duty  to  report  ail 
matters  in  ihe  cause  referred  to  him — all  that 
is  in  dispute,  and  all  that  is  not  in  dispute. 
Why  should  the  latter— by  far  the  largest  in 
quantity — ^bc  reported  at  all?  These  matters 
are  not  generally  mentioned  to  the  Conrt  at 
all :  why  need  they  be  reported  ?  And  if  that 
report  consists  entirely  of  these  matters,  icAjr 
should  there  be  any  report  at  ail^  Where  the 
decree  or  order  is  of  course,  wh]r  should  there 
be  any  such  decree  or  order  ?  4'he  object  is 
to  avoid  all  unnecessary  delay  asud  expense ;  all 
things  by  which  they  are  created  should  be  dis^ 
pensed  ivith.  We  know  that  under  the  pre- 
sent system  bills  and  answers,  reports  and  de- 
crees, ara  a  roost  abundant  source  of  these. 
The  real  object  of  all  of  these  I  would  retain ; 
but  the  lengthy  form  I  would  dispense  with. 
The  useless  repetition  of  facts  disputed  by  no 
one,  the  endless  tissue  of  verbiage,  which  is 
useless  to  all,  I  would  abolish  in  all  its  shapes. 

This  mode  of  proceeding  would  still  aUo^v 
parties  who  preferred  bUl  and  answer  to  retain 
them  if  they  pleased.  Whether  this  should  l*e 
permitted,  or  whether  the  Master  or  Judge 
6h)ould  not  be  e nsbled  to  diroct  a  bill  to  be 
filed  in  such  cases  as  he  might  see  proper,  as 
is  now  done  under  one  of  Sir  Edward  Sugden's 
acts,  is  a  matter  of  considerable  doubt ;  l)ut 
all  that  I  have  wished  to  shew  in  the  present 
letter  is,  that  bills,  answers,  decree^*,  and  re- 
ports are  in  many  cases  quite  useless,  and 
might  be  safely  dispensed  «%itk.,.  The  whole 
plan  cannot,  however,  be  developed  in  a  single 
letter. 

I  am.  Sir, 
Yours,  with  much  regard, 

PXTIR. 

LincalnU  inn.  Dee.  1, 1840. 

P.  S.— I  fear  that,  to  many,  the  reforms  1 
propose  are  so  extended  that  they  may  seem 
wild  and  imprac*ticable.  To  such  I  have  only 
to  say,  bear  with  me  until  I  have  developed 
the  whole  scheme. 
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MAINTENANCE   OFSUITS. 

In  our  last  volume  (p.  372)  we  stated  the 
Iaw  of  Maintenance,  and  gave  a  report  of 
tbe  case  of  Pechell  v.  Watson,  tried  before 
Mr.  Justice  Coleridge  at  the  last  Hampshire 
assizes.  That  proceeding  appears  to  have 
been  in  the  form  of  an  action,  in  which  a 
verdict  was  found  for  460/.  An  indictment 
wiU  also  lie  for  the  offence,  and  the  Com- 
mis doners  for  inquiring  into  the  Criminal 
Law  have  adverted  in  their  fifth  and  last 
Report,  as  well  to  Barretry  and  Champerty 
as  Maintenance.  We  think  they  have  ar- 
rived at  the  right  conclusion,  and  that  the 
old  statutes  6n  these  subjects,  now  nearly 
obsolete,  ought  to  be  repealed.  We  will 
take  each  of  these  concisely  in  their  order ; — 
"  A  barretor,"  says  Lord  Coke,  "  is  a 
common  niover  and  exciter,  or  maintainer 
of  suits,  quarrels,  or  parts,  either  in  Courts 
or  elsewhere  in  the  country."  ilie  Com- 
missioners say — 

"  All  the  imthorities  a^rce  in  this,  that  no 
iiidictioent  1b  maiutainable  in  reHpect  of  any 
8hi£fle  act  fvlfich  may  l)e  comprised  within  this 
very  raf(ue  and  iadefinite  aescription.  The 
otlence  is  therefore  of  a  cumulative  character, 
d(^peadiug  'pu  a  multiolicity  of  distiDCt  and 
separate  acMy  none  ofwliich  taken  sinsly  could 
be  regarded  as  ciiminal.  A  penal  offence  so 
constituted  is  not,  we  conceive,  warranted  by 
the  ordinary  rules  of  criminal  jurisprudenioe. 
It  is  difficult  to  understand  on  wiiat  le^l 
principle  two  distinct  unconvected  acts  should 
cumulatively  become  criminal,  whilst  each 
separatelv  is  not  an  offence.  It  roayfrequently 
happen  that  one  sin^^le  act  of  this  nature. may 
be  far  more  mischevious  in  its  consetjuences 
than  two  other  acts  are  in  the  ag^re^te.  The 
ma'M  ftni/htts  on  which  such  an  offence  must 
depend  may  be  as  clesrly  and  explicitly  shown 
in  one  instance  as  in  two  ;  and  it  would  be 
hii^ly  unjust  to  convict  a  defendant  on  a 
cmuulaiive  charf(e,  without  a  distinct  proof  of 
muHce  in  each  transaction.  If  repetition  con- 
stitute a  public  injury,  the  original  ofi'ence 
must  also  be  of  public  detriment,  and  the 
difference  can  exist  in  degree  only." 
«  •  • 

'*  The  statute  12  of  king  Geo.  1 ,  c.  29,  s. 
4,  enacts,  that  IF  any  person  who  shall  have 
been  convicted  of  common  barretry  shall  prac- 
tise as  an  attorney  or  solicitor,  he  shall  be 
transported  for  seven  years.  We  think  that 
the  justice  and  policy  of  ihid  severe  enactment 
are  very  questionable.  An  attorney  may  be 
deprivetl  of  his  livelihood  by  a  conviction, 
nnder  circumbtances  which  do  not  in  any  way 
impeach  his  character  either  for  ability  or  in- 
tegrity in  the  exercise  of  his  profession,  and 
which'  may  have  no  relation  whatsoever  to 
professional  character.  It  would  be  difficult 
to  frame  a  more  indefinite  and  vague  charge 


against  an  attorney,  whose  business  and  whose 
duty  it  may  be  to  devote  bis  talents,  his  labour, 
and  his  money  to  the  conduct  of  suits,  than  that 
he  is  a  maintainer  of  suits  without  alleging 
any  dishonest  or  deceitful  practice, — a  charge 
which,  could  it  be  iftated  and  established,  would 
1)e  a  proper  ground  for  examination  and  re- 
dress in  a  summary  wa^,  by  application  to  the 
court  of  which  the  offender  was  an  attorney. 
**  In  conclusion  we  may  observe,  that  we 
should  with  great  reluctance  recommend  the 
repeal  of  any  law  which  tended,  by  creating  a 
salutary  degree  of  terror,  to  restrain  needy 
practitioners  in  the  legal  profession  from  stir- 
ring up  quarrels  ana  suits  for  selfish  and 
mercenary  purposes.  We  do  not,  however, 
consider  that  the  present  law,  fallen  as  it 
nearly  is  into  desuetude,  has  any  material  or 
sensible  eff*ect  in  repressing  such-  practices, 
and  we  therefore  recommend  its  repeal,  as 
being  an  anomalous  and  indefinite  law  of 
doubtful  policy,  and  of  an  oppressive  char- 
ecter." 

Maintenance  we  suflSciently  defined,  on 
the  occasion  to  which  we  have  above  re- 
ferred, but  may  add  the  following  from  the 
Commissioners'  Report:— 

"  With  respect  to  -the  first  or  general  branch 
of  maintenance  in  courts  which,  according  to 
the  common  law,  consists  in  supplying  either 
aid  or  money  to  a  liiigaiit  party,  we  may  ob. 
serve  that,  whilst  exceptions  have  been  made 
in  some  instances,  where  the  enforcement  of 
the  general  rule  would  be  plainly  repugnant  to 
good  feeling,  yet  even  this  has  not  been  done 
upon  any  general  or  systematic  principle. 

*'  Mr.  Justice  Butler,  in  the  case  otMuiter 
V.  Miller,  4  T.  R.  HAi),  in  commenting  on  this 
offence,  observes,  "  it  is  curious,  and  not 
altogether  useless,  to  see  how  the  doctrine  of 
maintenance  has*  from  time  to  time,  been  re- 
ceived in  Westminster  Hall.  At  one  time, 
not  only  he  who  had  laid  out  the  money  to 
assist  another  in  his  cause,  but  he  that,  by  his 
friendship  or  interest,  saved  him  an  expence 
which  be  would  otherwise  be  put  to,  was  held 
guilty  of  maintenance.  Bro.  tit  *Maintenamee/ 
7,  14,  17,  &C.  Nay,  if  he  officiously  gave 
evidence  it  was  maintenance ;  so  that  he  must 
have  had  a  subpoena,  or  suppress  the  truth. 
That  such  doctrine,  repugnant  to  every  hon- 
est feeling  of  the  human  heart,  should  be  soon 
laid  aside,  must  be  expected."  And  although 
it  has  been  held  that  one  of  kin  or  affinity  to 
a  party  may  counsel  and  assbt  him,  he  cannot 
justify  the  laving  out  any  of  his  own  money  in 
the  cause,  unless  he  be  either  father,  son,  or  heir 
apparent.  The  allowing  a  kinsman  to  assist 
by  contributing  in  labour,  but  to  prolubii  him 
from  rendering  pecuniary  aid,  seems  to  be  a 
mere  arbitrary  distinction.  The  confining  the 
advancing  of  money  to  the  case  of  a  father, 
son,  and  heir  apparent,  may,  perhaps,  so  far  at 
least  as  regai'ds  the  son  and  the  heir,  where  a 
descendible  estate  is  in  question,  be  accounted 
for  on  the  ground  of  private  personal  interest ; 
but,  to  be  consistent,  the  law  ought  to  permit 
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the  same  tbin^  to  be  done  by  tbe  next  of  kin, 
where  the  suit  concerns  personal  property. 

"  The  law  admits  one  exception  to  the 
offence,  which  is  of  a  very  lar^e  and  indefinite 
description.  Any  one  in  charitif  may  lawfully 
^ive  money  to  a  poor  m*m,  to  enable  him  to 
carry  on  his  suit.  This  exception,  in  effect, 
establishes  the  principle  that  the  supplying 
aid,  from  benevolent  motives,  to  one  w^ose 
circumstances  require  it,  cannot  be  deemed 
criminal.  Such  assistance  may.  no  doubt,  be 
rendered  from  motives  of  hostility  to  the  ad- 
versary; bul,  however  desirable  it  mi^ht  be  to 
prevent  a  malevolent  person  from  thus  using 
his  resources  in  such  manner,  for  the  purpose 
of  vexation,  it  may  well  be  doubled  whether, 
on  the  whole,  the  prohibition  is  of  public  ad- 
vantage. The  general  policy  of  such  a  law  is, 
as  we  have  already  observed,  exceedingly 
doubtful.  If  aid  in  some  instances  may  tend 
to  oppression,  it  may  in  others  be  absolutely 
necessary  in  order  to'  resist  oppression  and  ob- 
tain justice ;  and  if  assistance  could  not  be 
rendered  to  a  party  contending  for  his  rights 
without  subjecting  "tbe  party  affording  it  to  a 
criminal  prosecution,  it  may  well  be  appre- 
hended that  aids  essential  to'the  attainment  of 
justice  by  tbe  distressed  would  be  frequently 
withheld.  Tbe  law  itself  would  neither  be 
definite  nor  of  easy  application  ;  the  excep- 
tions to  it  would  be  extensive,  and  the  inves- 
tigation of  offences  depending  on  the  mere 
secret  intention  of  the  accused,  not  as  in 
ordinary  cases  manifested  by  some  act,  essen- 
tial to  the  offence,  of  a  decisive  character, 
would  frequently  be  productive  of  difficulty 
and  embarrasment." 

Champerty  consists  in  a  bargain  made 
with  a  party  to  a  suit  to  cany  it  on  at  his 
own  expense  in  coheideration  of  becoming 
entitled  to  a  part  or  share  of  the  land  or 
other  subject-matter  of  the  suit.  As  the 
Commissioners  observe,  the  policy  of  a  law 
prohibiting  such  a  transaction  is  by  no 
means  clear.  A  party  compelled  to  litigate 
in  his  own  defence  may  possess  no  other 
means  of  doing  so  than  by  entitling  one 
who  will  render  him  pecuniary  aid,  to  be 
repaid  out  of  the  subject  of  the  suit.  The 
statutes  are  13  Edw.  1,  stat.  1,  c.  29; 
28  Edw.  1,  Stat  3,  c.  1 1  :  and  33  Edw.  1, 
Stat.  3 .  The  Commissioners  thus  conclude 
this  part  of  their  Report :  — 

•'  To  ensure  respect  to  the  laws,  it  must  be 
known  that  they  are  founded  on  the  basis  of 
reason  and  experience :  and,  to  allow  large 
and  undefined  branches  of  it  to  rest  on  no 
better  foundation  than  that  in  a  semi- barbarous 
state  of  society,  when  the  progress  of  justice 
was  often  retarded  by  violence,  laws  of  this 
character  might  he  necessary  and  proper,  is  to 
expose  tbp  whole  system  to  suspicion.  So 
long  as  such  laws  exist,  they  must  be  read  and 
studied;  they  must  occupy  a  portion  of  the 
tine,  not  only  of  the  piofessional  student,  but 
of  every  one  who  would  avoid  vexation  and 


inconvenience  :  and  they  mast  necessarily  ob 
struct  every  attempt  to  simplify  the  criminal 
law,  and  to  render  it  more  accessible  to  tbe 
whole  community.'* 

In  these  observations  we  entirely  coneiir, 
and  think  that  the  client,  equally  with  the 
fair  practitioner,  will  be  benefited  by  allow- 
ing contracts  to  be  entered  into  regarding 
j  law  suits,  with  no  other  restrictioDS  than 
apply  to  all  other  contracts,  namely,  that 
they  may  be  set  aside  for  fraud,  and  that 
attorneys  should  continue  liable  only  as  they 
now  are  to  the  exercise  of  the  summary  ju- 
risdiction of  the  Court,  in  all  cases  of  mal- 
practice and  abuse  of  their  profesaional 
duties,  and  to  an  action  for  damages  in  case 
of  neglect  and  want  of  skill.     ' 

In  the  case  tried  at  the  last  assizes,  a  motion 
was  made  early  in  the  last  term  to  set  aside  the 
verdict. 

Bompai,  Serjt.— The  first  count  charged  tbe 
defendant  with  maliciously  advising  and  stir- 
ring up  one  Richard  Here^ay,  a  pauper,  to 
bring  an  action  of  trespass  against  the  plaintirts 
and  others.    The  second  count  charged  the 
defendant  with  unlawfully  and  maliciously  up- 
holding  and    maintaining  the  said   Richard 
Heresay  in  another  action.      To  these  counts, 
the  defendant  pleaded  the  general  issue.     The 
learned  Serjeant  submitted,  that  the  defen- 
dant Watson  was  entitled  to  a  new  trial  on  the 
ground  that  certain  evidence  had  been  impro- 
perly admitted,  and  tbe  jury  improperly  di- 
rected by  the  learned  judge,  or  to  an  arrest  of 
judgment,  on  the  ground  that  such  an  action    • 
was  not  maintainable  against  him,  in  the  form 
of  declaration  adopted  by  the  plaintiffs.      As 
to  the  new  trial,  it  was    contended  that  evi- 
dence  hail  been  received  of  certain  conversa- 
tions of  iM r.  Watson  with  the  clerk  of  his  at- 
torney, which  came  under  the  class  of  privi- 
leged communications,  and  therefore  were  in- 
admissible.   As  to  the  alleged  misdirection,  it 
appeared  tha>  the  learned  judge  had  told  the 
jury  they  might  sever  their  verdict,  and  give 
the  bulk  of  their  damages  on  the  second  count, 
while  he  at  tbe  same  time  laid  down  a  propo- 
sition  of  law  which,  though  applicable  to  tbe 
first  count  and  calculated  to  meet  an  objection 
thereto,  was  also  of  great  importance  as  to 
the  amount  of  damages,  wiiich  the  jury  might 
be  inclined  to  give.    It  was  the  opinion  of  bis 
Lordship,  that  the  defendant's  plea  did  not 
put  in  issue,  the  want  of  reasonable  or  pro- 
bable cause  for  tbe  original  action  of  Heresay, 
but  only  the  absence  of  such,  on  tbe  part  of  the 
defendant  in  upholding  that  action :  thus  ad- 
mitting  that  Heresay  had  brought  his  action 
without  reasonable  or  probable  cause.      Now, 
the  fact  was,  that  Heresay  had  a  reasonable 
and  probable  cause  of  action  against  tbe  par* 
ties,  and  it  was  a  point  which  must  materially 
affect  the  question  of  damages,  but  the  jury 
were  told  to  look  at  tbe  case,  as  if  the  want  of 
such  were  admitted  by  the  plea,  unless  the  de- 
fendant's knowledge  of  the  existence  of  such 
could  be  shewn  clearly.    'lliLs  was  not  the  de- 
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fendant  Watson's  business.  It  was,  of  course, 
impossible  for  bim  to  be  acquunted  with  all 
the  defects  in  the  proceedings  of  the  magis- 
tratei,  on  which  would  depend  Heresav's  cause 
of  action.  This  action  was  foundea  on  the 
law  of  maintenance,  but  it  would  be  Fery  dtflS- 
cult,  even  for  their  Lordships  to  say  what  that 
law  was.  Certainly,  their  experience  could 
not  assist  thero,  and  recourse  must  be  had  to 
the  old  law  books.  But  these  doctrines  were 
not  applicable  to  the  present  state  of  society, 
and  must  now  be  held  to  be  quite  obsolete. 

Purke^  B. — Where  a  man  from  wrongful 
and  improper  motives,  interferes  with  the  ac- 
tion of  another  which  does  not  concern  him, 
be  is  liable  to  an  action  for  maintenance.  In 
order  to  justify  a  man's  interfeting  with 
another's  suit,  he' must  either  be  related^  him, 
or  do  so  from  motives  of  charity.  If,  there- 
fore, the  defendant  have  acted  through  the  in- 
direct motive  of  hostility  to  the  poor  law,  to 
which  it  seems  he  had  a  strong  objection,  and 
with  a  view  of  opposing  the  magistrates  en- 
gaged in  carrying  its  provisions  into  operation, 
he  is  liable  tti  such  an  action. 

Bompoi^  Seijt.,  coatended,  that  it  would  be 
carrying  that  principle  very  far  indeed,  to  say 
that  a  genjljleman  living  iii  a  certain  district, 
is  liable  to  such  a  proceeding,  if,  through  mo- 
tives of  charity,  combined  with  others,  he  in- 
terfere«  to  protect  and  assist  a  pauper,  from 
what  he  conceives  to  be  an  unjust  and  oppres- 
sive proceeding.  It  is  the  duty  of  a  man  to 
affbru  his  poorer  neighbour  protection,  and 
though  tliat  protection  may  not  result  from 
pure  motives  of  charity,  yet  their  admixture 
with  strong  feelings  of  another  character  is 
not  enough  to  found  an  action  of  muntenance. 
Besides  this,  it  is  submitted  that  the  judgment 
in  favour  of  the  plaintiffs  ought  to  be  arrested, 
liecause  it  is  not  alleged  in  the  first  count  that 
he  knew  Heresay  to  be  u  pauper,  and  al^d,  be- 
cause tbe  mere  advising  and  stirring  up  an  ac- 
tion is  not  conduct  which  can  render  a  man 
liable  to  this  action.  Moreover,  if  Heresay  him- 
self, would  not  be  liable  for  bringing  an  action 
without  cause,  no  more  can  another  be  liable 
who  advises  him  to  do  so.  In- the  next  place, 
an  objection  arises  which  is  applicable  to  all 
the  counts,  namely,  whether  a  portion  of  the 
parties  originally  sued  by  Heresay  have  a 
right  to  bring  this  action  against  the  defen- 
dant. The  plaintiffs  cannot  sever  in  their  ac- 
tion, unless  It  be  a  total  severance;  all  the 
parties  to  the  former  action  ought  to  have 
joined  in  this  action,  or  each  ought  to  have 
brought  a  separate  action ;  but  here  four  out 
of  six  or  seven  of  the  former  defendants  sue. 

Lord  Ablnp^er, — ^We  think  you  have  stated 
enough  to  entitle  you  to  a  rule  nisi  in  arrest  of 
judgment,  and  we  will  take  time  to  consider 
as  to  the  new  trial. 

Pechell  V.  iratson,  M.  T.  1840.   Exch. 


DIGESTA.— A  FAIRY  TALE. 


HAVING  received  a  certadn  number  of  sheets 
of  written  paper,  being  a  "  Case  for  the  opi- 
nion of  Mr. ,"  and  a  further  indorse- 
ment, which  generally  proves  the  best  stimulus 
to  exertion,  with  a  hmt  that  "dispatch  was 
particularly  requested,"  I  lost  no  time  in  en- 
deavouring to  come  to  a  right  opinion  respect- 
ing it.  There  were  several  points  involved  in 
it,  one  of  which,  however,  was  new  to  me,  and 
to  which  I  could  find  no  clue  in  any  of  the 
usual  text  books.  My  own  library,  although 
not  a  small  one,  was  soon  ransacKcd  in  vam. 
After  heaping  an  enormous  pile  of  books  on 
ray  table — abridgment  on  treatise,  and  report 
on  abridfi^nent — 1  left  the  field  covered  with 
dust,  ana  leaving  a  hecatomb  of  victims  piled 
up  about  me.  But  far  from  intending  to  aban- 
don the  pursuit  of  my  object,  I  merely  shifted 
my  exertions  to  a  wider  field.  I  sought  the 
library  of  Lincoln's  Inn,  anil  in  its  unfathoma- 
ble gulphs  of  lore  I  hoped  to  be  able  to  find 
somethmg  which  might  throw  light  on  the 
matter  in  question.  I  here  renewed  the  search, 
and  carried  it  on  with  redoubled  ardour,  diving 
into  the  very  entrails  of  the  fathers  of  the  law, 
and  puzzling  myself  till  I  was  almost  blind 
with  black  letter.  The  hour  for  closing'  the 
library,  however,  arrived,  before  I  had  haJf 
extricated  myself  from  the  labyrinth  in  which 
I  was  involved,  and  I  intreatea  permission  ot 
the  librarian  to  remain  a  little  longer.  To  this 
he  kindly  consented,  and  I  remained  alone. 

I  now  pursued  my  search  unobstructed,  and 
added  book  upon  book  to  my  pile.  On  reach- 
ing for  a  somewhat  worm-eaten  reporter  in  the 
reign  of  Charles  the  Second,  it  so  happened 
that  I  nibbed  very  sharply  the  forehead  of  a 
bust  of  Lord  Bacon,  which  stood  in  a  recess 
near  it ;  and  what  was  my  amazement  when 
the  head  opened,  and  a  tiny  creature  proceeded 
out  of  it.  Although  very  small,  she — for  it 
had  the  divine  form  of  a  woman — ^^vas  beauti- 
fully proportioned ;  she  wore  a  chaplet  of  oak- 
leaves  on  her  head,  and  she  held  a  wand  in 
one  hand,  and  a  pair  of  golden  scales  in  the 
other.  She  looked  on  me  with  a  benign  smile, 
and  informing  me  I  had  summoned  her,  begged 
to  know  in  what  way  she  could  serve  me.  Not 
knowing  when  I  might  see  a  fairy  again — for 
according  to  all  the  nighest  authorities  on  this 
point,  fairy  she  was — I  at  once 'told  her  my 
difficulty,  and  begged  her  to  assist  me.  '*  You 
could  not  have  applied  to  a  fitter  person,"  she 
said,  in  a  sweet  and  silvery  tone  ;  **  I  am  the 
good  fairv  Digesta ;  I  am  now  commissioned  to 
a  duty  which  will  greatly  help  you.  From  the 
enormous  piles  of  books  you  see  around  you 
shall  shortly  arise  a  compact  and  consistent 
body  of  law,  which  shall  embrace  all  that  you 
here  see  scattered  around  you  in  a  thousand 
volumes,  and  my  power  allows  me  to  give  you 
a  glance  into  futurity  in  this  respect.  Look 
into  this  mirror  (she  continued),  and  mark  the 
effect  which  will  soon  be  produced  on  all  that 
stands  on  the  shelves  which  surround  you." 
I  looked,  and  soon,  indeed,  beheld  a  wondrous 
change.    The  air  was  filled  with  floating  leaves ; 
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the  voItiir.es  arorund  me  ya^vned  wide  and  gtive 
up  their  contents ;  the  greater  part  vanished 
into  nothing  :•  but  theie  still  remained  much 
goodly  and  venerable  matter.  The  year-books 
nearly  all  dissolved ;  Lord  Coke's  Reports  be- 
came very  slender ;  Cro.  Eliz.,  Cro.  Jac,  Cro. 
Car. 4  flew  nearly  all  away ;  Plowden  sunk  into 
very  moderate  dimensions;  but  almost  all  the 
old  reporters,  while  they  lost  a  great  deal,  still 
remdned  in  part.  The  havoc  was  in  fact  much 
greater  among  the  modem  reports.  What, 
with  cases  over-ruled,  cases  ill-reported,  cases 
mis-reported,  cases  unnecessarily  reported,  and 
cases  on  repealed  branches  of  the  law,  it  was 
surprising  to  find  how  little  remsdned.  Many 
series  of  reports  that  1  had  long  been  accustom- 
ed to  look  on  with  much  consideration,  grew 
wondrously  slim  and  slender,  ten  or  twelve 
volumes  shrunk  into  one ;  and  five  or  six  pot- 
bellied octavos,  swelled  out  with  loose  print- 
ing, wide  margin,  and  outrageous  /at,  often 
subsided  into  a  very  moderate  demi-volume. 
Here  and  there  a  contention  arose  as  to  who 
had  the  best  right  to  a  case,  where  there  were 
contemporary  reporters,  but  their  disputes 
were  soon  settled,  and  the  selected  cases 
ranged  themselves  under  the  proper  heads  in 
the  new  body.  It  was  quite  surprising  to  see, 
when  the  whole  was  arranj^ed  and  condensed, 
how  small  a  space  it  occupied,  and  1  could  not 
but  sigh  over  the  lonff  bills  I  had  paid  for  my 
law  library,  which  I  had,  notwithstanding, 
found  insufficient  to  answer  my  case.  "  This 
is,  indeed,  delightful,"  said  I,  to  the  fairy; 
"  And  is  this  to  be  in  our  day  ?"  **  Sooner 
than  you  think,''  said  she ;  "  and  now,  name 
the  liranch  of  the  law  to  which  your  case  re- 
lates." 1  named  it,  and  with  another  wave  of 
her  wand  one  of  the  new  volumes  opened,  and 
displayed  to  my  view  the  cases  collected  rela- 
ting to  it.  Among  them  I  perceived  that  which 
related  to  my  point,  and  it  remained  impressed 
on  my  memory,  although  it  had  escaped  my 
former  research.  But  nardly  had  1  noted  it 
when  new  objects  caught  my  attention.  I  saw 
a  row  of  goodly  personages  advancing,  with 
gold  chains  round  their  necks,  some  of  whose 
faces  I  recognised,  but  others  of  whom  were 
strangers.  "  WTio  are  these,"  I  said,  "kind 
fairy?"  "These,"  said  she,  "are  able  and 
excellent  reporters,  who  will  in  future  report 
the  cases,  and  thus  add  from  time  to  time  to 
the  new  body  of  law."  "  And  what,"  said  I, 
"  will  become  of  all  the  old  ]>ook8 ;  will  you 
bum  them?"  "Nay,"  said  she;  "they  will 
remain  here  and  elsewhere,  and  wUl  doubtless 
to  some  extent  be  referred  to  ;  but  in  all  ordi- 
nary cases  the  new  digest  of  the  law  will  sim- 
ply what  is  necessary.  Jt  were  useless  to  d^* 
«troy  what  wiU  soon  become  food  only  for  the 
antiquary."  And  here  I  observed  in  a  corner 
some  few  persons  observing  the  new  work  with 
apparent  anguish  and  despair,  nay,  two  or 
three  howling  with  seeming  pain,  and  catching 
at  and  piling  up  the  fa£ng  leaves  strewed 
about  the  floor.  "Who.  most  learned  and, 
judicious  fairy,"  said  I,  "are  these,  who  ap-. 
parently  survey  this  holy  work  with  such 
chagrin  ?"  "  These,"  said  she,  "  are  law  book- 


sellers,  who  have  hitherto  made  great  gi^a  by 
buying  and  selling  the  refuse  around  you, 
ignorant  of  the  gc^ly  ore  which  sometiuif  s 
accompanies  it."  "  And  who  is  this  innumera- 
ble band  of  persons  whom  1  see  Bppro«chin||r 
with  joyful  shouts  ?"  "  These,"  said  she, "  are 
persons  not  of  much  consideration^  and  only 
to  be  attended  to  by  reason  of  tlieir  numbers ; 
they  are  the  unhappy  persons  who  go  to  law ; 
in  other  words,  they  are  the  suitors  and  clients 
of  the  Courts.  They  are — between  ourselves, 
for  1  also  belong  to  the  proCession— of  nogreat 
importance,  except  that  without  them  WB 
could  not  go  on ;  and  they  have  recently  got  so 
squeamish  that  ihey  will  not  go  to  law  if  they 
can  possibly  avoid  it.  .  It  is  therefore  necessary 
for  our  own  sakes  to  complete  thi^  great  work ; 
and  hfli^e,  between  ourselves,  is  tnis  new  re- 
form, about  which  I  am  now  so  busy."  8o 
saying,  she  vanished  again  into  Lord  Bacon's 
head,  and  I  hastened  to  my  chambeiB  to  write 
my  opinion.  • 

AMERICAN  LAW. 


[We  are  now  enabled  to  resttme  this 
Eu^ect,  which  was  treated  of  lb  our  last 
volume,  p.  324.]  ''^  J 

11.  Brazil. 
This  is  the  largest  extent  of  teititory  at 
present  included  under  any  one'  head  '  of 
government  in  America.  It  is  computed 
by  some  to  contain  2,500,000,  and  by 
others  3,000,000  square  miles ;  but  more 
than  half  6T  the  country  is  in  the  pouses- 
sion  of  unsubdued^ndians. 

It  was  discovered  in  1499  by  Vincent 
Yanez  Pin^n,  a  companion  of  Columbus. 
He  x^ade  no  settlement,  but  took  possession 
of  the  country  in  the  name  of  the  Spanish 
government.     Next  year,    the  Portuguese 
commander,  Pedro  Alvarez  Cabral,  appoint- 
ed by  his  sovereign  to  follow  the  course  of 
Vasco  de  Gama  in  the  East,  was  driven  by 
adverse  winds  so  far  from  his  track,  that  he 
reached  the  Brazilian  coast.    The  country 
was  then  declared  an  apanage  of  Portugal ; 
and  thence,  with  the  excepti6n  of  an  interval 
of  about  sixty  years,  during  which  it  was 
held  by  the  Spaniards,  it  ever  continued  a 
Portuguese  colony  till  the  year  1815,  when 
it  was  raised  to  the  dignity  of  a  kingdom, 
on  an  equal  footing  with  the  mother  country. 
On  the  1st  of  August,  1822,  the  indepoi- 
dence  of  Brazil  was  declared ;  and  on  the 
1 2th  of  October  following,  Don  Pedro  I, 
was  installed  constitutional  Emperor  and 
perpetual  defender  of  Brazil. 

Tbe  body  of  the  law  of  this  empire  waa 
transplanted  from  Portugal,  oceasionally 
modified  by  new  relations  or  later  enact- 
ments ;  but  in  the  main,  it  has  been  con- 
sidered as  a  scarcely  coalescing  mixture  of 
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the  Roman  and  Canon  law,  with  tfete  legis- 
lative regtilationB  of  the  mother  country, 
llie  eourcea  of  Brazilian  law  may  therefore 
be  thus  distinguished;— 1.  The  statutes 
and  ordinances  of  the  empire,  or,  rather,  in 
Portuguese,  ieh  e  deeretot  do  Imperio  do 
Bnuil.  The  ieis  are  of  the  same  nature 
and  force  as  our  acts  of  parliament,  and  are 
generally  headed  *•  carta  de  Id,'*  but  without 
stating  the  title  of  the  matter.  Such 
omiosioii  often  occasions  much  inoonveni- 
enoe*  for  it  is  not  &cile  to  determine  at  first 
▼lew  what  is  the  precise  object  of  such  a 
carta  de  M,  without  looking  over  the  whole 
of  it.  As  to' the  decretoit,  they  are  founded 
on  the  resolutions  of  the  General  Legislative 
Assembly,  in  order  to  give  sanction  to  the 
proeeedings  of  the  executivei  power,  local 
authorities,  or  partieuhur  individuals.  2. 
The  next  souce  of  Brazilian  jurisprudence, 
is  the  decisions  of  the  courts.  8.  Thi9 
Portuguese  law,  anterior  to  the  independence 
of  BraziL  4.  llie  Roman  civil  law.  5. 
The  Canon  law.  And  6.  The  customs  and 
usages  of  the  coun^. 

Tlie  govemmentof  Biuil  is  a  constitution- 
al hereditary  monarchy,  without  a  privileged 
aristocracy.  The  legislative  power  is  vested 
in  the  General  Assembly  (assembUd  geral,) 
consisting  of  two  chambers ;  that  of  deputies, 
and  that  of  senators,  llie  deputies  and  sena- 
tors are  nominated  by  indirect  election,  the 
body  of  qualified  citsienB.  choosing  the  elec- 
ton  in  parochial  assemblies,  and  the  latter 
nominating  the  provincial  representatives, 
llie  deputies  are  elected  for  four  years,  in 
each  of  which  there  must  be  a  session  of  four 
months,  opening  on  the  3d  of  May.  The 
senators  are  elected  for  life :  every  province 
has  a  number  of  senators  equal  to  half  its 
number  of  deputies,  but  they  are  nominated 
in  triple  lists,  from  which  the  emperor 
selects  one  third  at  his  pleasure.  When 
the  two  houses  sit  in  general  assembly,  the 
president  of  the  senate  presides,  and  the 
senators  and  deputies  sit  promiscuously. 
They  assemble  in  this  way  to  take  the  oath 
of  the  Emperor,  to  elect  a  regent,  to  nomi* 
nate  a  tutor  to  the  Emperor,  when  minor, 
and  to  select  a  new  dynasty,  in  case  the 
old  has  become  extinct.  They  sit  apart 
and  proceed  by  way  of  bill,  when  Uiey 
make  laws,  interpret  or  suspend  them; 
they  determine  the  public  cbaiges,  and 
assess  the  direct  contributions ;  fix  the 
ordinary  and  extraordinary  forces  by  sea 
and  land  on  the  report  of  the  government ; 
authorize  the  contraction  of  loans  by  go- 
vernment; regulate  the  administration  of 
national  domains,  and  decree  their  aliena*  J 


tion ;  create  and  suppress  publio  employ- 
ments ;  controul  weights  and  measures,  and 
the  standard  of  exchange.  The  assembly, 
in  addition  to  its  legislative  powers,  is  like- 
wise  entitled  to  act  as  the  Emperor's  great 
Council  of  State.  In  accordance  with  the 
counsels  given,  and  the  laws  enacted  by 
this  body,  the  emperor  exercises  the  su- 
preme executive  functions  of  the  state. 

Justices  of  the  peace  are  elected  at  tlie 
same  time,  and  in  the  same  manner  as  the 
ideputies.  Without  previously  attempting  a 
reconciliation  with  his  adversary  before  one 
of  these  justices,  no  person  is  entitled  to 
bring  a  cause  into  Court  IVial  by  jury  is 
the  constitutional  form  in  all  courts  of  the 
first  instance,  both  in  civil  and  criminal  cases. 
There  are  courts  of  appeal  in  the  principal 
cities.  In  Rio  de  Janeiro  there  is  in  addition 
a  supreme  tribunal  of  justicej.  in  which  judges 
selected  from  the  other  courts  preside,  ac» 
ooi^ng  to  their  seniority,  llie  duties  of  this 
tribunal  are  to  permit  or  refuse  the  revision  of 
causes  proposed  to  be  submitted  to  the  courts 
of  appeal ;  to  enquire  into  abuses  committed 
by  its  own  officers,  or  those  of  other  courts, 
of  persons  connected  with  the  diplomatic 
body,  and  of  the  presidents  of  the  provinces, 
and  to  investigate  and'  decide  on  disputes 
respecting  the  jurisdiction  of  the  provincial 
courts.  In  the  courts  of  the  first  instance, 
which  are  twenty-four  in  number,  one  in 
each  district  {comar^)  of  the  empire,  a 
judge  entitled  Ouvidor  presides.  Appeals 
lie  from  these  to  the  courts  of  the  second 
instance,  at  Para,  Maranch&o,  Pemambuco, 
Goyaz,  and  Bahia,  whose  decisions  are  re- 
viewable by  the  Relafoo  of  Bahia,  and  also 
at  Rio  de  Janeiro,  Minas  Geraes,  Matto 
Grosso,  and  San  Paulo,  which  are  reviews- 
able  by  that  of  Rio.  This  statement  of  the 
judicial  system  of  Brazil,  may  appear  clearer 
by  the  following  tabular  view  :-— 

1.  The  Supreme  Court  at  Rio* 
.  2.   The  Provincial  Courts :  —  Twenty- 
four  courts  of  the  first  instance  ;  nine  courts 
of  the  second  instance ;  two  courts  of  review 
(Reiafoo), 

3.  Justices  of  the  Peace. 

Among  the  recent  laws  of  Brazil  is  one 
code,  namely,  Codigo  do  Proceno  Criminai 
de  primeira  inUancia  (Code  of  Criminal 
Process  of  the  first  instance,)  which  was 
published  in  the  year  1832.  It  is  in  some 
respects  similar  to  the  French  Code  d^  In-* 
struciUm  Cnmrnelle,  but  without  any  close 
imitation  of  it. 

(CoUecpao  das  Leis  e  Decretos  do  Imperio 
do  Brazil.  Rio  dc  Janiero,  1832.  Ency. 
Brit.  7th  edit.  Brazil.    Am.  Aim.  1839.) 
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Jurisdiction  of  Police  Courts, 


JURISDICTION  OF  POLICE 
COURTS. 


At    the  Privy  Council  held  at  Windsor  the 

10th  November,  1840,  her  Majesty  was  pleased 

to  make  the  following  orders  relating  to  the 

Jurisdiction  of  the  several  Police  Courts,  under 

the  authority  of  the  3  &  4  Vict.  c.  84. 

Bow  Street  Police  Court. — That  tlie  space 
included  within  the  following  boundary  (that 
is  to  say)  from  the  River  Thames  at  the  Tem- 
ple Stairs,  westward  along  the  said  River  to 
the  north  side  of  Westminster  Bridge ;  thence 
along  the  centre  of  Bridge  Street,  in  a  straight 
line  to  and  along  the  centre  of  Great  Oeorge 
Street  to  Storey's  Gate ;  thence  along  the 
boundary  line  of  St.  James's  Park  to  Buck- 
ingham  Gate;  thence  along  the  centre  of 
Stafford  Row;  to' and  along  the  centre  of 
Arabella  Place,  of  Lower  Grosvenor  Place, 
and  of  Grosvenor  Place ;  to  Hyde  Park  Cor- 
ner; thence  eastward  along  the  boundary 
of  the  Green  Park  and  St.  James's  Paric 
(including  St.  James's  Palace,)  to  the  west 
side  of  spring  Gardens;  thence  along  the 
south  and  east  sides  of  Trafalgar  Square 
to  St.  Martin's  Lane  ;  thence  northward 
along  the  centre  thereof,  and  of  Upper  St. 
Martin's  Lane;  of  Little  St.  Andreu'd  Street 
(including  the  Seven  Dials),  of  Great  St. 
Andrew  Street,  and  of  King  Street,  to  Broad 
Street;  thence  eastward  along  the  centre 
thereof  to  and  along  the  centre  of  High 
Holborn  to  the  boundary  of  the  city  of  Lon- 
don; and  thence  southward  along  the  said 
boundary  to  the  Temple  Stairs  aforesaid; 
shall  constitute  a  Police  Court  Division,  and 
be  assigned  to  the  Police  Court  called  "  Bow 
Street  Police  Court." 

Oueen  Square  Police  Court, — ^That  the  space 
included  within  the  following  boundary  (that 
is  to  say),  from  the  south-west  side  of  West- 
minster Bridge,  in  a  line  running  westward 
along  the  centre  of  Bridge  Street,  to  and  along 
the  centre  of  Great  George  Street,  to  Storev's 
Gate ;  thence  along  the  boundary  line  of  §t. 
James's  Park  to  Buckingham  Gate;  thence 
along  the  centre  of  Stafford  Row,  of  Arabella 
place,  of  Lower  Grosvenor  Place,  and  of 
Grosvenor  Place,  to  Hyde  Park  Corner; 
thence  westward  along  the  Knightsbriilge  Road; 
thence  south-westward  along  the  centre  of 
Queen's  Buildings,  Brompton  Row,  and  of 
Michael's  Place  :  thence  along  the  Fulham 
Road  to  Stanford  Bridge ;  thence  southward 
along  the  Kensington  Canal  to  the  Uiver 
Thames ;  thence  eastward  along  the  said 
River  to  the  south  side  of  Westminster  Bridge, 
shall  constitute  a  Police  Court  Division,  and 
be  assigned  to  the  Police  Court  called  "  Queen 
Hquare  Police  Court." 

Marlborough  Street  Police  Court, — That  the 
apace  included  within  the  following  boundary 
(that  is  to  say),  from  the  Victoria  Gate, 
Hyde  Park,  on  the  Ux bridge  Road,  in  a  line 
running  cubtward  alonj;  the  centre  (»f  the  said 
road,  of  Oxford   Street,  of  High  I5treel  St 


Giles's,  and  of  Broad  Street,  to  King  Street ; 
thence  southward  along  the  centre  of  King 
Street,  and  of  Great  Saint  Andrew  Street,  of 
Little  Saint  Andrew  Street,  of  Upper  Saint 
Martin's  Lane,  and  of  Saint  Martin's  Lane,  to 
the  north*east  comer  of  Trafalgar  Square ; 
thence  (including  the  area  of  the  said  Square) 
to  the  aottth-west  corner  thereof ;  thence  in 
a  straight  line  to  the  west  side  of  Spring  Gar- 
dens ;  thence  along  the  boundary  of  the  St. 
James  and  Green  Parks  to  Hyde*  Park  Cor- 
ner ;  thence  along  the  Knightsbridge  Road  to 
the  Park  Gate,  opposite  the  Camden  Anna 
Public  House  :  thence  along  the  boundarf  of 
Kensington  Gardens  (including  Kensington 
Palace  sind  the  said  Gardens)  to  the  Victoria 
Gate,  Hyde  Park,  in  the  said  Uzhridge  Road  ; 
shall  constitute  a  Police  Court  Diviaion,  and  be 
assigned  to  the  Police  Court  called  **  Marl- 
borough Street  Police  Court.'* 

3f(trp'le'bone  Police  Court, — ^That  the  space 
included  within  the  following  boundary  (that 
is  to  say),  on  the  south  by  a  Une  commencing 
at  Victoria  Gate,  Hyde  Park,  and  extending 
eastward  along  the  centre  of  the  Uxbridge 
Road,  and  of  Oxford  Street ;  thence  northward 
along  the  centre  of  Tottenham  Court  Road ; 
to  the  New  Road ;  thence  north-eastward 
along  the  centre  thereof  to  Maidien  Lane  i 
thence  northward  along  the  centre  of  Maiden 
Lane,  to  the  North  Cemetery ;  thence  south- 
westward  to  and  including  Kilburi^  Wells; 
thence  south  to  Westbourne  Green  (including 
the  same)  and  to  the  Victoria  Gate,  Hyde 
Park  ;  shall  constitute  a  Police  Court  Division, 
and  be  assigned  to  the  Police  Court  called 
"  Mary-le-bone  Police  Court." 

Hatton  Gttrden  Police  Court, — That  the  space 
included  within  the  following  boundary  (that 
is  to  say),  from  the  boundary  of  the  city  of 
London  on  Holborn  Hill,  in  a  line  running 
westMtard  along  the  centre  of  Holborn,  of  Broad 
Street,  and  of  High  Street;  thence  northward 
along  the  centre  of  Tottenham  Court  Road,  to 
the  New  Road ;  thence  north-eastward  along 
the  centre  thereof  to  Maiden  Lane ;  thence 
northward  along  the  centre  of  Maiden  Lane  to 
Hornsey  Lane ;  thence  eastward  to  Stamford 
Hill;  thence  southward  to  and  along  Stoke 
Newin^aon  High  Street ;  thence  to  and  along 
the  centre  of  Kingsland  Road  to  the  Regent's 
Canal ;  thence  westward  along  the  same  to  the 
New  River ;  thence  southward  along  the  centre 
of  Goswell  Street  to  Charter-house  Square ; 
thence  along  the  boundary  of  the  city  of  Lon- 
don to  the  corner  of  Hatton  Garden,  Holborn 
Hill ;  shall  constitute  a  Police  Court  Division, 
and  be  assigned  to  the  Police  Court  called 
"  Hatton  Garden  Police  Court.** 

fForship  Street  Police  Ctntrt.^TkiX  the 
space  included  within  the  following  boundary 
(that  is  to  say),  from  the  boundary  of  the  city 
of  London,  at  the  corner  of  Goswell  Street,  run* 
ning  northward  along  the  centre  of  the  same 
to  the  City  Road;  thence  along  the  centre  of 
DuncanTet-race,  to  the  Regent's  Canal ;  thence 
eastward  along  the  same,  to  the  King&land 
Road  ;  thence  northward  along  the  centre 
thereof,  and  of  Stoke  Newingtun  High  Street, 
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to  Stamford  Hi!l;  thence  Bouth- eastward  to 
Lea  Bridge ;  titence  along  the  Hackney  Cut  to 
Old  Ford  Road ;  thence  westward  along  the 
centre  thereof  to  and  inclu(iinf(  Beihnal  Green; 
thence  southward  alonf^  Dog  Row  ;  thence 
westward  to  Spitnlfields,  along  the  centre  of 
Princes  Street  and  Wentworth  Street,  to  the 
boundary  of  the  city  of  London,  at  the  corner 
of  the  said  last- mentioned  Street;  and  thence 
a1on|^  the  said  city  lioundary  to  the  corner  of 
Goswell  Street  $  shall  constitute  a  Police  Court 
Division,  and  be  asstj^ned  to  the  Police  Court 
called  ••  Worship  Street  Police  Court." 

Lambeth  Street  Police  Coirr/.— That  thespsce 
indttded  within  the  following  boundary  (that  is 
to  say;,  from  the  Tower  Stairs,  on  the  River 
Thames,  in  a  line  runninf(  northward  aloni;  the 
boundary  of  the  city  of  Ix>ndon,  to  the  corner 
of  Wentworth  Street ;  thence  eastward  along 
the  centre  thereof,  and  of  Old  Montague  Street, 
Princes  Street,  and  Northampton  Street,  to 
Cambridge  Road ;  thence  northward  along  the 
centre  thereof,  to  Old  Ford  Bridge  ;  thence  to 
and  along  Old  Ford  Road,  to  and  including 
Bow ;  and  thence  to  the  River  Lea ;  thence 
southward  along  the  River  Les,  to  the  north- 
east comer  of  the  Ciist  India  Dock ;  thence 
westward  along  the  centre  of  the  Bust  India 
Dock-road,  and  of  the  Commercial  Road,  to 
the  corner  of  Cannon  Street  Road;  thence 
southward  along  the  centre  thereof,  and  of 
Cannon  Street,  to  Ratcliff  Highway ;  thence 
westward  along  the  centre  of  the  same,  and  of 
Parson's  Street,  to  East  Smithfield ;  thence 
southward  to  and  along  the  centre  of  Nightin- 
gale Lane,  to  Hermitage  Dock ;  thence  west- 
ward along  the  boundary  of  the  River  Thsmes, 
to  Toiver  Stairs,  including  the  Tower  of  Lon« 
don,  and  the  liberty  thereof ;  shall  constitute  a 
Police  Court  Division,  and  be  assigned  to  the 
Police  Court  called  '*  Lambeth  Street  Police 
Court." 

Thames  Police  Cotfr/.— That  the  space  in- 
clnded  within  the  following  boundary,  (that  is 
to  say)  from  the  River  Thames,  at  Old  Gravel 
Lane  Stairs,  in  a  line  running  northward 
along  the  centre  of  Old  Gravel  Lane,  and  ex- 
tending to  and  along  the  centre  of  Cannon 
Street,  and  Cannon  Street  Road,  to  the  Com- 
mercial Road;  thence  eastward  along  the 
centre  thereof,  and  of  the  East  India  Dock 
Road,  to  the  north  of  and  including  the  East 
India  Docks,  to  the  River  Thames;  thence 
westward  along  the  boundary  of  tliesaid  River 
to  Hermitage  Dock  ;  thence  northward  to  and 
along  the  centre  ot  Nightingale  Lane,  to  East 
Smithfield ;  thence  east%vard  to  and  along  the 
centre  of  Parson's  Street,  and  of  Pennington 
Street,  to  Old  Gravel  Lane ;  thence  southward 
to  and  along  the  centre  thereof,  to  the  River 
Thames,  at  Old  Gravel  Lane  Suirs ;  shall  con- 
stitute a  Police  Court  Division,  and  be  as- 
signed to  the  Police  Court  called  "Thames 
Police  Court." 

Union  Halt  Police  Ctf»rl.— That  the  space 
included  within  the  following  boundary  (that 
is  to  say)  from  Dock  head,  in  a  line  running 
northward  to  the  River  Thames ;  thence  west- 
trard  along  the  said  river  to  Waterloo  Bridge ; 


thence  southward  to  Vauxhall  Bridge  ;  thence 
south-eastward  to  and  along  the  New  Road 
and  Bridge  Street,  to  the  Oval  at  Kennineton  : 
thence  to  and  along  the  NewCamberwcll  Road : 
thence  eastward  to  and  along  Church  Street, 
Camden  Terrace,  Paradise  Place,  and  High 
Street;  and  thence  to  Ebenezer  Place;  thence 
northward  to  and  along  Pomeroy  Street  to  the 
Dover  Road;  thence  to  and  along  the  Kent 
Road  to  the  lioundary  line  between  the  parishes 
of  Rotherhlthe  and  Bermondsey ;  and  thence 
along  the  said  boundary  to  the  River  Thames  ; 
and  thence  along  the  nver  to  Dockhead  afore- 
said ;  shall  constitute  a  Police  Court  Division, 
to  be  assigned  to  the  Police  Court  called 
'*  Union  Hall  Police  Court." 

Greenwich  Police  Court.^-TlvsX  the  parishes 
of  Greenwich,  Saint  Nicholas  Deptford,  that 
part  of  St.  Paul's,  Deptford,  which  is  within 
the  county  of  Kent ;  the  parishes  of  Lewisham 
and  Lea,  in  the  county  of  Kent ;  Rotherhlthe ; 
that  part  of  Saint  Paul's  Deptford,  which  is 
within  the  county  of  Surrey ;  and  the  hsmlt*t 
of  Hatcham,  in  the  county  of  Surrey ;  shall 
henceforth  be  constituted  a  Police  Court 
Division,  to  be  holden  at  Greenwich,  in  the 
county  of  Kent. 

If'oolwich  Police  Court. — ^That  the  parishes 
of  Plumstead,  Woolwich,  Charlton,  Elthaui, 
the  liberty  of  Kidbrooke,  and  the  hamlet  of 
Mottingham,  in  the  county  of  Kent,  shall,  from 
henceforth,  be  constituted  a  Police  Court  Di- 
vision, and  that  a  Police  Court  for  such  divi- 
sion shall  be  holden  at  Woolwich,  in  the 
county  of  Kent. 

That  the  magistrates  who  shall  have  been,  or 
shall  hereafter  be,  appoii\,ted  for  the  respective' 
divisions  of  Greenwich  and  Woolwich,  shall  at- 
tend duUy  at  such  respective  Courts,  excepting 
Sundays,  Christmas  day,  Good  Friday,  or  any 
day  appointed  for  a  public  fast  or  thanksgiving ; 
and  that  one  of  the  magistrates  appointed,  or 
10  be  appointed  as  aforesaid,  shall  attend  at  the 
Greenwich  Police  Court,  from  ten  of  the  clock 
in  the  morning,  until  half  past  one  of  the  clock 
in  the  afternoon ;  and  that  one  of  the  said  ma- 
gistrates shall  attend  at  the  said  Woolwich 
Police  Court,  from  half- past  two  of  the  clock 
in  the  afternoon,  until  five  of  the  clock  in  the 
afternoon,  and  longer,  if  (in  the  discretion  of 
the  magistrate)  it  shall  be  deemed  to  be  ne- 
cessary for  the  dispatch  of  business. 

•  SELECTIONS 
FROM  COHllESPONDENCE. 


DELAYS  IN  THB  MASTERS*  OFFICE. 

In  answer  to  a  correspondent,  we  have  been 
informed  that  Master  Brougham*s  absence  from 
office  has  been  occasioned  by  illness.  Our 
correspondent  observes,  that  tne  consec|Ucnce 
is,  the  business  which  has  in  part  received 
Master  Brougham's  consideration,  is  in  perfect 
abeyance,  and  such  matters  as  can  be  worked 
are  entailed  upon  Sir  W.  Home,  indepen- 
dently of  his  own  references ;  and  the  profes- 
sion has  the  extra  trouble  of  paying  for  a  war- 
rant   at    the   chambers  of   the  lormer,  and 
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beseechlnjT  (for,  under  the  circumstaiices,  it 
amounts  to  that,}  an  appointment  to  attend  at 
the  latter. 


COURT  OF  ERROR. 

The  attention  recently  drawn  to  the  Court  of 
Exchequer  Chamber  with  a  view  to  its  im- 
provciiient  may  be  usefullv  directed  to  the 
Aeriouii  inconvenience  of  its  not  partakiuff, 
with  the  other  Courts,  of  the  power  of  amend- 
ment of  variances  in  records  under  the  recent 
rules.  At  the  decision  of  a  heavy  cautie  in  that 
Court,  the  Lord  Chief  Justice  and  Lord  Chief 


Baron  expressed  themselves  in  favor  of  the 
plaintiff  on  the  merits,  but  were  obltj^  to  de- 
cide a^inst  him  on  a  slight  variance  in  the 
statement  of  a  contract,  thongh  the  provision 
of  the  contract  which  was  the  subject  of  the 
variance  was  not  in  quesriou  in  the  cause.  The 
event  to  which  the  provision  related  had  not 
occurred,  and,  under  the  circumstances,  could 
not  occur,  and  yet  the  mis-statement  of  the 
contract  on  that  point  (immaterial  to  the  oues- 
tion  at  issue  in  the  cause)  lost  the  plaintiff  his 
cause,  and  the  effects  have  been  most  disastrous 
to  him.  A 


ATTORNEYS  TO  BE  ADMITTED. 
Hilary  Ih^,  1841. 

{^C&ncliufed  flrom  puge  670 

qubbn's  bench. 
Clerics  Nttme  nnd  Residence,  To  whom  articled  and  anigned, 

Sadler,   Thomas,  Bennett  Street,    Stamford    John    Sherwood,    Chichester;    assififDed    to 

Street.  Bernard  Senior,  Mitre  Court  Chamliers. 

Squire,  Jas.  Flower,  Plymouth ;  and  Odiham.    Richard  Ja^o  Squire,  fMymouth ;  assif^ed  to 

James  Brooks,  Odiham. 
Sheppard,  Richard,  Wells.  WilUam    Truman    Harford  Tlielps,   Wells ; 

assif^oed  to  William  In  man  Welsh,  Wells. 
Starroer,  John,  32,  Alfred  Place  ;  and  Crowle.    Thomas  Turner  Pe  irson,  Crowle. 
Smear,  Christopher,  Oundle.  George  Croxton,  Oundle.  . 

Tebbs,  William,  16,  Southampton  Street ;  and    Wdliam  Humfrys,  Hereford. 

Mitre  Court  BuUdinn. 
Trollope,  Charles,  Bedford.  Theed  Pearse,  the  younger,  Bedford. 

Taylor,    John»    14,    Millman    Street;    The    Halford  Adcock,  Leicester ;  assigned  to  John 

Newark,  Leicester ;  and  2,  New  Millman        lliffe,  Bedford  Row. 

Street. 
Thistlewood,  John,  3,  Chatham  Place,  Hack-    Thoknas  Lott,  Bow  Lane. 

ney ;  and  43,  Bow^Lane,  Cheapside. 
Thring,  Wm.  Dugdale,  3,  Gray's  Inn  Square ;    Henry  Everett,  New  Samm ;  assigned  to  Ro- 
ll, Bloomsbury  Square;  and  5,  Arundell        bert  Jackson,  Bedford  Row. 

Street,  Panton  Square. 
Tucker,   Arthur,    18,   Everett    Street ;   and '  'Charles  Benjamin  Tucker,  Chard. 

Chard. 
Vincent,  John,  Warwick  Court  $    and  Basing-    Robert  Vincent,  Basinghall  Street. 

hall  Street. 

ViMin,  Edwd.  Jo5eph,  17»  Saint  Alban's  Place  i  Frederick  Lane,  King's  Lynn. 

I^etford ;  and  93,  Quadrant,  Regent  Street. 

Western,  Charles  Francis,  7$  Great  James  St.,  James  Western,  Great  James  Street;  asrigned 

Bedford  Row.  to  John  Adolphus  Young,  Saint  Mildred's 

Court. 

Walsh,  William    Henry,  29,  White   Street,  John  Dobbins,  Fumival's  Inn. 

Little  Moorfields;  and  26,  Aldermanbuiy. 

White,  Henry,  4,  Gordon  Place;  and    II,  Richard  Samuel  White,  Gordon  Place;  and 

Lincoln's  Inn  Fields.  Lincoln's  Inn  Fields. 

Woolfrycs,   William,  Banwell;  '40,  Grafton  Emanuel  William  Violett,  Ban  well,  Somerset. 

Street,  East,  Fltzroy  Square :  and  36,  How« 

land  St. 

Wallis,  Frederick  Povntz  Stanley,  Bodmin.  C*hristop1ier  Wallls.  Bodmin. 

Woodruff,  Francis,  t^aradise  Street,  Rother-  Frederick  Lock,  Freeman's  Court;  assigned 

hithc.  to  George  Alliston,  Freeman's  Court. 

Added  to  List  putntant  to  a  Judged  t  order. 

Gray,  Owen,  -«— —  Brewery,  West  Ham       James  Templer,  Great  Tower  Street. 
Lane. 

COMMON  PLEAS. 

Jervis,  Philip  Octavius,  7,  Warwick  Court,  James  Blair,  Uttoxeter;  assigned  to  WilliaQi 

Gray*s  Inn.  Henry  Rosser,  7f  Warwick  Court. 

Mount,    Francis  William,   8,  Angel  Court'  James  Graham  Bennett,  1,  Size  Lane;  aa* 

Throgmorton  Street.  signed  to  John  Gregson,  Angel  Court. 

Wise,  Frederick  JadSes,  March^  Isle  of  Ely.  Edmund  Barley,  March,  Isle  of  Ely. 
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HMxtt  €iMnnllov't  Cattrt. 

•  AOlltBSlBILITT  OP  EVIDENCE. 

On  reference  to  the  master  to  take  the  usval 
accounts  between  mortgagor  and  mort- 
gngee^  A.,  %cho  guaranteed  payment  of  a 
second  mortgage  debt,  secured  on  the  same 
property,  to  another  mortgagee,  teas  ad- 
mitted as  witness  t^  proee  payments  to  the 
first  mortgagee.  In  reduction  qf  his  de^ 
tnand :  Held  (overruling  an  order  of  the 
Master  of  the  Rolls),  thai  A,'«  evidence 
teas  properly  received. 

The  defendant  mortgnged  some  houses  in 
the  Haymarket  to  Messrs.  Taylor  and  Dixon, 
who  iraosferred  their  mort^u^e  to  the  plain- 
tiiT.  The  defendant  afterwards  granted  a  se- 
cond mortgage  on  the  premises,  to  a  Mr.  Finch, 
to  secure  a  debt  of  1000/.,  and  Mr.  Stafibrd 
Price  guaranteed  the  payment  of  that  debt  to 
Finch.  The  plaintiff  filed  his  bill  for  an  ac» 
count  and  payment  of  what  should  be  found 
due  to  him,  in  respect  of  the  original  mort- 
gage. By  the  decree  made  iu  the  cause  it  was 
referred  to  tlie  ^Master  to  take  the  usual  ac« 
counts^  and  the;  j^tjaster  made  his  general  report 
in  1834.  By  an  order  of  this  Court,  made  in 
1837,  it  was  refcarred  back  to  the  Master  to 
inquire  and  state  to  the  Court  by  whom,  and 
in  what  manner,  a  ImU  of  exchange  for  1000/., 
menUoned  in  his  general  report,  was  taken  up, 
with  liberty  to  him  to  state  special  circum- 
stances, &c.  For  the  defendant  it  was  con- 
tended before  the  Master,  on  that  .reCereoce, 
that  the  sud  bill  was  paid  on  behalf  of  the  de- 
fendant, by  8l  afford  Prke,  the  acceptor  of  it, 
in  discbarffe  of  part  of  thei>laintifi  's  mortgage 
debt ;  while  the  plaiittiff  insisted  that  if  the  bill 
was  actually  paid  by  Stafford  Price,  he  waa^ 
allowed  the  same  afterwards,  or  repaid  by 
Messrs.  Tavlor  &  Co.,  as  agents  for  the  plain-, 
tiff.  The  Master,  acting  chiefly  on  the  enoence 
of  Stafford  Price,  though  objected  to  on  the 
ground  of  being  an  interested  witness,  found 
that  the  said  bill  was  taken  up  by  his  (Price's) 
bankers,  on  hb  account,  in  December,  1835, 
when  It  became  due.  The  plaintiff  took  ex- 
ceptions to  the  report  on  |be  same  ground,  vi«. 
thai  Stafford  Price  was  an  interested  witness, 
he  having  admitted  in  his  examination  on  the 
ffoir  dire  before  the  Master,  that  Finch  had  a 
mortnige  on  the  premises,  subject  to  the 
plaintiff's  mortgage,  and  that  he  (Price)  had 
guaranteed  to  Finch  payment  of  his  mortgage; 
and  that  in  case  the  premises  charged  here- 
with should  not  be  sufficient  security  for  pay- 
ment thereof,  he  (Price)  would  be  liable  to  pay 
that  mortgage  debt  to  Finch.  The'  examina- 
tion of  Stafford  Price  on  the  voir  dire  was  to 
the  effect  stated  in  the  exceptions,  and  he 
added  that  **  he  guaranteed  the  debt  to  Finch, 
and  that  he  signed  a  gu&rantee,  but  he  could 
not  tell  the  form  of  it,  and  if  the  premises 
were  not  sufficient  he  should  have  to  pay;  hot 
he  ascertained  that  they  were  sufficient."  The 
Master  of  the  Rolls  allowed  the  exceptions, 
being  of  opinion  that  the  evidence  went  to  dis- 


charge die  first  mortgage,  and  the  discharge 
or  reduction  of  that  was  an  immediate  benefit- 
to  the  second  mortgage^*,  and  would  therefore 
put  the  witness,  who  was  surety  for  payment 
of  his  mortgage,  in  a  better  poBition ;  and  his 
Lordship  accordingly  ordered  the  report  to  be 
referred  back  to  the  Master  to  be  reriewed. 
The  defendant  appealed. 

Mr.  IFigram  (with  whom  was  Mr.  Kenyon 
Parker),  for  the  appellant. — ^The  tendency  of 
the  courts  of  law  now  was,  to  let  the  obiection 
go  to  the  credit  of  a  witness,  and  not  his  com- 
petency. fFalton  V.  Shelley,^  King  v.  Bray,^ 
Although  Mr.  Price  was  guarantee  for  the  de- 
fendants a  series  of  contingencies  must  happen 
before  he  would  be  called  on  to  pay  it.  He 
did  not  derive  any  direct  and  immediate  benefit 
from  the  discharge  of  the  plaintiff 's  mortcrage. 
He  cited  Bent  v.  Baker, ^  Smith  v  Prager,^  and 
other  cases,  some  of  which  are  mentioned  in 
the  judgment. 

Mr  fFright  supported  the  order  at  the  Rolls, 
and  distinguished  this  from* the  cases  cited. 

The  Lwd  Chancellor  having  taken  time  to 
consider  the  question,  now,  in  giving  judgment, 
said,  that  in  order  to  come  to  a  right  conclu- 
sion on  the  admissibility  of  Stafford  Price  as  a 
witness,  it  was  necessary  to  consider  the  cir- 
cumstances anterior  to  the  reference  to  the 
Master.  His  Lordship  then  staled  these  cir- 
cumstances, and  observed,  that  by  an  order  of 
Sir  J,  Leach,  M.  R.,  the  plaintiff  was  declared 
entitled  to  be  considered  a  creditor  for  2000/. 
In  the  inquiry  before  the  Master  a  question 
arose  whether  a  bill  of  exchange  for  1000/. 
ought  to  be  placed  to  the  credit  of  Taylor  & 
Co.,  or  of  the  defendant.  That  bill  was  drawn 
upon,  and  accepted  by  Stafford  Price,  and  the 
Alaster  found  that  he  paid  it,  and  took  it  up. 
Upon  that  point  Stafford  Price  was  the  chief 
witness,  and  the  Master  of  the  Rolls  was  of 
opinion  that  he  was  not  a  competent  witness, 
on  account  of  his  interest  in  reducing  the 
plaintiff 's  mortgage  debt ;  as  the  payment  uf 
this  first  mortgage  would  improve  the  property 
as  security  for  the  other  debt,  for  payment  of 
which  Mr.  Price  was  surety.  The  question 
was,  therefore,  whether  the  admission  of  the 
witness  was  consistent  with  the  rule  of  law,  in 
regard  to  interested  witnesses.  This  witness 
was  not  connected  with  the  first  mortgage,  he 
was  only  guarantee  for  the  debt  secured  by  the 
second  mortgage,  and  could  not  be  excluded 
from  l>eing  a  witness  in  respect  of  the  first. 
Chief  Baron  Gilbert,  at  p.  1 06  of  his  Treatise  on 
Evidence,  says,  "  To  explain  this  rule  we  must 
consider  what  the  law  looks  upon  as  interest ; 
and  it  is  where  there  is  a  certain  benefit  or  disad- 
vantage to  the  witness  attending  the  conse- 
3uence  to  the  cause  one  way,  &c.'*  And  Chief 
nstice  llndal  says,  in  the  case  of  Doe  d.  Lord 
Teynham  v.  'Fyler,^  '*  and  this  benefit  may  arise 
to  the  witness  in  two  ways ;  first,  where  he  has  a 

a  1  Term  Rep.  300. 

b  Rep.  Temp.  Hardiv;,  360. 

c  3  Terra  Rep.  27. 

d  7  Term  Rep.  60. 

e  6  Bingh.  394. 
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direct  and  immediate  benefit  from  the  e?ent  of 
the  suit;  secondly^  where  he  mayavgil  himself 
of  the  verdict  in  another  sctton."  It  did  not  Hp« 
pear  tiiat  Mr.  Price  could  have  either  of  those 
I»euefii8  frnin  his  testimony.  In  Mareden  v. 
SfansfieidJ  a  person  occupying  rateable  pro- 
perty within  a  chapelry  was  held  to  be  a  com- 
petent witness  at  common  law  to  increase  the 
nnmlier  of  ratepayers.  And  in  Newel  v.  Pa- 
ri>«,K  in  which  the  other  cases  are  c  ted,  it  was 
heltl,  that  in  an  action  against  executors  for  a 
debt  due  from  their  testator,  a  person  entitled 
to  an  annuity  under  the  will  was  not  disquali- 
fied as  a  witness  for  the  defendants,  and  that 
the  interest  of  other  legatees  under  the  will 
was  not  so  direct  as  to  disqualify  them  from 
lieing  witnesses.  In  the  present  case  the  ques- 
tion  ref(ards  the  amount  of  a  certain  fund,  and 
of  ita  sufficiency  to  answer  debts  that  are 
charj^ed  <»n  it.  The  witness  has  no  direct  in- 
terest in  increasing  or  diminishing  one  or  the 
other.  He  only  guarantees  the  payment  of  a 
certain  deiit.  The  IVlaster  was  therefore  ri^ht 
in  receiving  the  evidence,  and  the  order  of  the 
Master  of  the  Rolls,  aUowing  the  exception, 
must  be  overruled. 

ff^ormaid  v.  Macintosh, —  At  Westminster, 
Nov.  1-Jih,  1840. 


I^Cce  C^anrellor'tf  Court. 

DBMURRSR.— PARTKCR8HIP.  — ADS1IKI8TRA- 
TION  OF  ASSETS. 

^  creditor's  suit  may  he  instituted  against  the 
personal  representatives  of  two  deceased 
partners^  and  one  bill  will  be  sufficient  to 
obtain  the  administration  of  the  assets  of 
both,  although  one  of  them  may  have  been 
also  a  partner  in  another  firm. 

This  suit  was  instituted  by  the  Manchester 
Bank,  on  behalf  of  themselves  and  all  other 
creditorn  of  Dou«(las  and  Sedgwick,  to  obtain 
sin  administration  of  their  respecsive  estates. 
Douglas  was  the  principal  partner  iu  a  firm  of 
cotton  spinnere,  consisting  of  himself,  Sedg-^ 
wick,  and  others.  He  was  also  the  head  of 
a  smaller  firm,  in  which  Sedgwick  was  not  a 
partner.  Douglas  and  Sedgwick  being  both 
dead,  and  the  two  firms  having  become  bank- 
rupt, the  plaintiffs  filed  their  bill  for  the  ad- 
ministration of  their  estates.  To  this  bill  the 
execntors  appointed  by  the  wills  of  Douglas 
and  Sedgwick,  but  who  had  not  taken  out  pro- 
bate, demurred,  on  the  ground  of  misjoinder 
and  multifariousness,  and  they  also  demurred 
ore  tenus  for  want  of  parties. 

Jacohy  and  J,  Russell,  for  the  demurrer,  ar- 
gued that  if  such  a  suit  were  allowed  to  pro- 
ceed, the  greatest  inconveniences  must  result 
from  it.  The  suit  was  instituted  on  behalf  of 
all  the  creditors  of  the  two  parlies.  Now, 
suppose  all  the  creditors  were  named  as  plain- 
tifi's,  what  an  anomaly  would  it  present,  some 
being  the  creditors  of  only  one  estate,  others 
of  buth  ?  An  illustration  might  be  found  in 
the  case  of  joint' stocit  banks.    If  these  pro- 

'  7  Harn.  &  C  815. 
e  5Baru.&  Adol.aG:!. 


ceedtngs  were  allowed  to  continue,  and  two  or 
three  members  of  a  joint  stock  bank  were  to 
die,  one  bill  might  be  filed  for  the  administra- 
tion of  all  their  estates.  Again,  in  taking  ac- 
ccunts  of  the  several  estates,  how  much  unne- 
cessary delay  and  expence  might  be  created  ? 
The  accounts  relating  to  one  estate  might  be 
very  long  and  complicated,  while  those  of  the 
other  might  be  very  short  and  simple,  and  one 
estate,  as  in  the  present  instance,  might  he 
subject  to  several  incumbrances,  wl  ile  the 
other  miifht  be  altogether  free  from  charge, 
and  yet  the  proceedings  relating  to  both  esta'es 
must  proceed  pari  passu,  and  neither  could 
c  me  from  the  Master's  Office  until  the  ac- 
counts in  both  were  complete.  Tlie  bill  was 
therefore  defective  for  misjoinder,  multifari- 
ousness, and  want  of  equity.  Dunn  v.  Dunn, 
2  Sim.  3^0.  There  was  also  another  objection 
for  want  of  parties,  for  the  bill  admitted  ^that 
the  wills  of  Douglas  and  Sedgwick  had  not 
been  proved,  although  it  stated  that  the  execu- 
tors of  Sedgwick  had  possessed  themselves  of 
certain  portions  of  the  assets.  This  was  a  ma- 
nifest defect.  Simons  v.  Aiilman,  2  Sim.  241, 
executors  de  son  tort,  but  ivere  not  accountable 
to  creditors,  but  only  to  the  rightful  executor. 

h\  Bruce  and  Teed  for  the  .'{duintiflfs.-^The 
question  is  not  one  of  convenience,  but  %vhe* 
(her  the  suit  is  right  according  to  the  rule  of 
the  Court.  With  regard  to  the  alleged  defect 
for  ivant  of  parties,  it  is  not  incjuded  in  the  de- 
murrer, and  the  objection  being  Ukcn  ore  ienus 
the  thirtv-second  general  order  is  applicable, 
.and,  if  it  should  be  allowed,  the  defendant 
must  pay  the  costs  of  it.  This  was  established 
in  Mortimer  v.  Fntzer,  2  Myl.  &  Or.  173. 
There  will  be  no  difficulty  in  arl ministering  the 
estates,  as  the  joint  assets  of  one  firm  will  bo 
applied  to  paying  the  joint  debts  of  that  firm, 
and  the  separate  assets  of  each  partner  most  be 
first  applied  in  payment  of  his  separate  debts. 
It  must  also  be  beneficial  to  all  parties  to  have 
the  accounts  taken  in  one  suit,  for  if  the  Court 
should  determine  that  proceedings  must  first 
be  taken  against  the  surviving  partners  before 
any  step  should  be  taken  towards  realizing  the 
assets  of  those  who  have  died,  and  that  distinct 
suits  must  further  be  instituted  to  adminiater 
the  assets  of  each  of  the  latter,  great  delay  and 
expense  would  be  occasioned.  It  was  cfearl? 
laid  down  in  IFilkinson  v.  Henderson,  1  Myl.  a 
K.  582,  that  a  joint  creditor  could  maintain  a 
suit  on  behalf  of  himself  and  all  other  the  joint 
creditors  of  a  deceased  partner,  for  the  admi- 
nistration of  his  estate,  without  having  first 
proceeded  against  a  solvent  surviving  partner ; 
and  the  principles  in  that  case  were  also  re* 
cognizea  in  Devaynes  v.  XMe,  1  Mer.  630 ; 
fi^inter  v.  Fnnes,  4  Myl.  &Cr.  109;  Stephenson 
V.  Chiswell,  3  Ves.  566 ;  and  Gray  v.  Chisweif, 
9  Ves.  18.  Nor  can  it  be  properly  contended 
that  several  plaintiffs  having  a  common  inter- 
est may  not  unite  in  seeking  to  establish  a 
common  liability  against  several  defendanta. 
Campbell  v.  Machay,  1  Myl.  &  Cr.  624. 

Jacob,  in  reply,  urged  that  unless  it  could 
be  shewn  that  the  executor  was  colluding  with 
some  person  iu  collcciing  the  testator's  assets. 
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a  liill  could  not  be  sustiiined  af^ainst  him  be- 
fore probate,  and  cited  Dirner  v.  Robinton, 
1  Sim.  &  St.  313. 

The  Hce  Chancellor,  after  stating  the  facts 
of  the  case,  said  that  with  regard  to  the  chief 
{ground  of  demurrer*  multifariousness,  it  had 
been  long  settled  that  where  a  partnership  be- 
came indebted,  the  joint  estate  must  first  be  ap- 
plied to  the  payment  of  the  joint  debts,  and  that 
what  remained  of  the  separate  estate  of  each 
partner  after  payment  of  the  separate  debts, 
should  be  applied  to  make  up  any  deficiency 
of  the  joint  e&tate.  Tbe  point  iu  this  case  was 
decided  in  Wilhimon  v.  Henderson,  Although 
the  plaintiff  sued  on  behalf  of  himself  and  all 
other  the  creditors  of  the  deceased  partners, 
be  was  nevertheless  entitled  to  the  more  ample 
relief  sought  by  his  bill,  viz.  a  joint  and  sepa- 
rate account,  and  his  Honor  must  therefore 
disallow  the  demurrer.  As  to  the  demurrer 
ore  trnui  for  want  of  parties,  he  was  of  opinion 
that  the  bill  was  plainly  defective,  because  the 
suit  could  not  proceed  without  tbe  representa* 
tives  of  Douglas  and  Sedgwick  being  brought 
before  the  Court.  He  bad  looked  into  the  case 
oT  Mortimer  v.  Frazer,  but  he  did  not  think  any 
general  rule  was  to  be  extracted  from  it,  and  he 
should  therefore  allow  the  demurrer  ore  tenus 
without  costs,  and  give  the  plaintiff  leave  to 
auirnd  gt* nerallv. 

Or»li*r  accordingly. —  Browne  v.  D$uglai, 
Nov.  2'dfX  and  25lh.     V.  C. 


[Before  the  Four  Judgea.] 

TOWN  CLKRK. — COMPENSATION. 

Where  the  members  of  a  corporation,  under 

the  poirerM  rested  in  them  Uy  the  5  4^  6  ^. 

4,  c.  7b*,  removed  a  Town  Clerk  from  his 

office,  he  was  held  entitled  to  compensation 

for  the  loss  of  it,  though  in  consequence  of 

tmitt'mg  to  take  the  oaths  and  make  the 

declaration  required  b^  the  statute,  it  was 

doubtful  whether  his  tttle  to  the  office  could 

hare  been  at  that  time  sustained  under  a 

quo  warranto. 
No  quo  warranto  having  been  issued,  held, 

that  he  must,  for  the  purposes  of  the  claim 

•  to  compensation,  be  considered  to  hove  been 

in  legal  possession  of  the  office. 

This  case  came  before  the  Court  upon  a  de- 
murrer to  a  return  to  a  mondamus,  issued  under 
tbe  fuUuwing  circumstances.  Iu  1830,  and 
the  two  following  years,  Mr.  Harris  was  an- 
nually elected  town  clerk  of  the  boroosh  of 
Cambridge,  but  in  1833  he  was  elected  during 
good  behaviour  He  took  the  oaths  of  office 
on  his  first  election  ;  but  did  not  take  them, 
nor  make  the  declarations  required  by  law 
upon  this  last  election.  After  the  Municipal 
Reform  Act  had  passed,  the  new  corporation 
CD  the  Ist  January  1836,  removed  Mr.  Harris 
firom  the  office  of  town  clerk,  and  he  then 
applied  to  the  Lords  of  the  Treasury  for  com- 
pensation for  loss  of  his  office.  .  He  received 

from  them  an  order  for  the  corporation  to    ,    .  .    .       <.  .       - 

execute  a  bond  for  paying  him  during  his  life,  I  <*"'*",  and  therefore  gave  the  corporaujus 


a  sum  of  197/.  19#.  as  such  compensation,  but 
tbe  corporation  refused  to  execute  the  bond, 
and  he  then  obtained  a  mandamus  to  compel 
its  execution.  To  that  mandamus  the  defen- 
dants made  a  return,  stating  that  Mr.  Harris 
at  the  time  when  he  claimed  to  have  been  town 
clerk,  was  not  iu  lawful  possession  of  the  office ; 
the  objection  being  that  he  had  omitted  to 
qualify  himself  by  taking  the  oaths,  &c.,  on 
his  last  election  in  1833,  pursuant  to  the  sta- 
tute 9  Geo.  i,  c,  17.  To  that  leturn  Mr. 
Harris  demurred,  and  the  case  now  came  on 
upon  that  demurrer. 

Sir  H^,  Follett,  (with  whom  was  Mr.  Wight* 
man,)  in  support  of  the  demurrer. — For  tbe 
purpose  of  making  this  claim  it  is  sufficient- 
that  the  person  was  in  actual  possession  of  the 
office,  and  in  the  exercise  of  its  duties,  and  it 
is  not  required  that  he  should  have  a  complete 
legal  title  to  it.  But  if  if  is  necessary  to  shew 
a  title,  then  the  not  having  taken  the  oaths  on 
his  last  election  does  not  disqualify  him,  for  the 
effect  of  tbe  annual  Indemnity  Acts  is  to  re« 
lieve  him  from  the  operation  of  the  statutea 
under  which  these  oaths  and  declarations  are 
reuuired. 

Nir.  Kelly,  with  whom  was  Mr.  Gunning, 
contrh, — A  man  who  is  not  in  office  by  a 
lawful  title,  is  not  in  law  considered  to  be 
possessed  of  it,  and  therefore  can  claim  no 
compensation  for  the  loss  of  it.  Such  is  the 
case  with  the  prosecution  of  this  mandamus. 
Assuming  then  that  he  was  bound  to  take  the 
oaths  and  make  the  declaration  on  his  admis- 
sion in  1833,  it  is  clear,  that  the  annual  Indem- 
nity acts  cannot  in  this  case  afford  him  any 
assistance,  for  otherwise  those  acts  must  l>e 
taken  to  have  the  effect  of  repealing  all  those 
laws  under  which  oaths  and  declarations  on 
accepting  office  arc  required.  Besides,  the 
Annual  Indemnity  Acts  only  apply  to  casei 
where  the  parties  omit  to  take  the  oaths  from 
ignorance  of  the  law,  illness,  or  unavoidable 
absence.  No  one  of  these  excuses  can  be 
maintained  in  the  present  case. 

Sir  W,  Follett,  m  reply. — As  the  necessity 
to  take  the  oaths  on  each  election  has  not  been 
yet  decided,  or  as  at  all  eveuts  Mr.  Harria 
might  deem  himself  protected  by  the  effect  of 
the  indemnity  acts,  it  may  be  said  that  be 
omitted  to  take  the  oaths,  for  one  of  the  enu- 
merated reasons,  namely,  ignorance  of  the  law. 

Lord  Denman,  C.  J. — ^This  ia  the  caae  of  a 
return  to  a  mandamus,  calling  on  a  corpora- 
tion to  make  compensation  to  an  officer  re- 
moved from  an  office  he  held  under  that  cor- 
poration. This  person  was  removed  under  tbe 
pronsions  of  the  Municipal  Corporation  Act. 
That  is  the  statement  made  on  the  face  of  the 
mandamus,  and  ii  is  not  denied  in  the  return. 
The  act  give6  a  new  power  to  the  corporation 
to  remove  a  person  frotrt  his  office  without 
some  misbehaviour  on  his  part.  I1ie  statute 
looked  forward  to  the  possibility  of  officers 
under  the  old  corporations  being  opposed  in 
feeling  to  the  new  corporations,  or  at  least  to 
their  not  being  likely  to  co-operate  cordially 
with  those  bodies  in  the  discharge  of  their 
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authority  to  remcnre  them  from  their  offices. 
But  this  \va»  followed  by  a  provision  which 
indeed  was  required  by  common  justice, 
namelVt  that  all  the  persons  who  were  so  re- 
moved should  be  entitled  to  rebeive  compen- 
sation, unti*88  tli^y  were  remored  for  some 
ciiuses  for  which  they  nr^ht  legally  have  been 
removed  umler  the  old  law.  In  this  CHse 
the  corporation  has  removed  this  officer 
without  such  a  cause  of  removal  being  asset*- 
tcd  to  exist,  and  the  question  is  whether  he  is 
or  not  entitled  to  compensation,  he  not  having' 
complied  with  the  provisions  of  the  9th  G. 
4,.c.  17>  which  requires  that  a  person  being 
appointed  to  an  office  of  this  sort,  and  not 
making  the  declaration  thereby  required,  shall 
not  lie  consitlered  to  hold  the  office,  but  that 
every  act  he  does  shall  be  void.  In  the  first 
place,  though  that  is  the  provision  of  that  Act 
of  Parliament,  yet  at  the  same  time  lime,  when 
Air.  Harris  assumed  this  office  there  was 
another  law  existing,  which  certainly  qualified 
the  former  in  a  singular  manner.  It  would 
l»e  an  anomalous  combination  of  enactments 
in  the  same  statute,  to  say  that  a  person  up 

niuted  to  an  office,  shall  not  hold  the  office, 
r  that  the  office  shall  be  voi(',  and  all  the 
acts  he  does  therein  shall  be  good  for  ncthing, 
but  at  the  same  time  by  other  provisions  to 
declare  that  the  person  appointed  shall  have 
a  full  right  to  the  office,  and  all  his  acts  shall 
be  good  if  he  complies  with  certain  provisions 
within  a  given  time.    It  would  be  strange  to 
find  these  provi«ious  in  the  same  act,  but  there 
were  at  that  time  co-existent  acts  which  did 
contain   these  contradictory  provii^i'ins,  and 
by  one  of  them  this  person  had  till  the  25th 
March  IB36  to  comply  with  the  requisitions 
of  the  other  act.     But  this  he  was  prevented 
from  doing,  by  the  act  of  the  corpordtion  it- 
self, for  the  corporation  removed  him  before 
the  25th  of  March,  and  thus  prevented  his  com- 
pliance with  the  9  G.  4.      Thar,  however, 
IS  not  the  ground  on  which  I  am  about  to  give 
my  opinion.    But  the  ground  on  which  my 
opinion  is  founded,  is,   that  not%vithstHnding 
this  act,  which  provides  that  the  office  shall  be 
void  for  want  or  a  declaration,  it  is  clear  that 
thi;s  person  eould  not  have  been  removed  from 
the  office  of  which  he  was  performing  the 
duties,  without  a  quo  ttarrunto,  and  that  is  made 
out    clearly  by  reference  to   former  acts  of 
parliament,  in  which  the  same  words  are  used, 
besides,  this  act  is  inconsistent  with  itself  in 
some  of  its  provisions  relating   to  the  time 
when  the  declaration  therein  required  is  to  be 
taken ;  so  that  we  are  fully  justified  in  saying 
that  a  man  holding  an  office  under  circum- 
stances like  this,  cannot  be  removed  from  it, 
except  by  a  quo  warranto.    This  person  was 
therefore  in  office  de  facto.    This  is  probably 
all  that  the  act  of  parliament  required  ;  but  I 
think  also  that  he  was  in  He  jure,  until  he  had 
an  opportunity  of  making  the  declnration ;  or 
if  there  was  any  other  ground  of  complaint.he 
should  have  had  the  opportunity  of  defending 
himself.     I  think,  therefore,  that  this  act  9(h 
G   4,  does  not  apply  ab«ulotely  to  oust  the 
prosecutor  of  his  rij^ht,  for  however  it  may 


have  been  doubtful  whether  he  could  maintain 
himself  in  his  office,  if  a  quo  warranto  had  been 
issued  against  him  :  that  question  does  nut  ne- 
cessarily lirise  in  this  case :  he  must  be  taken  to 
have  held  the  office,  and  to  have  been  removed 
from  it  under  an  act,  the  provisions  of  which 
gave  him  compensation  in  consideration  of 
such  removal. 

Mr.  Justice  Ltttledate. — I  am  entirely  of  the 
same  opinion.  It  is  clear  that  if  the  prosecu- 
tor was  rightfully  in  possession  of  the  office, 
he  could  not  be  removed  from  it  without  being 
entitled  to  componsiition.  But  then  it  has 
been  held,  under  the  act  of  Charles  2,  where 
the  words  are  the  same  as  the  present,  that 
a  person  catinot  be  removed  from  an  office  of 
which  he  is  once  in  possession,  without  a  quo 
warranto.  In  my  opinion  the  same  rule  exists 
here.  1111  the  quo  warranto  is  filed  the  party 
must  be  taken  to  hold  the  office.  Here  the 
party  was  not  removed  by  quo  warranto^  nor  for 
any  ground  of  misconduct  that  would  have 
justified  removal  under  the  Municipal  Act, 
hut  he  was  removed  by  virtue  of  the  power 
given  to  the  corporation  under  that  act.  He 
is  therefore  entitled  to* compensation  under 
that  act,  for  this  is  clearly  an  office  of  profit 
within  its  meaning. 

Mr.  Justice  ff^Uliami. — The  question  here 
is  simply,  whether  the  party  w^a  at  the  time  of 
his  removal,  to  be  considered  'in  office,  under 
the  meaning  of  the  ^Municipal  Corpomiion 
Act.  I  think  th»t  he  was,  and  that  the  removal 
having  taken  place  under  the  powers  given  to 
the  corporation  by  the  act,  h^  is  entitled  to 
com  pens  t  lion. 

Mr.  Justice  Coleridge, — I  am  clearly  of 
opinion  that  this  person  must  be  considered  to 
have  beeit  in  office  unrter  the  66th  sect,  of  the 
6  &  6  W.  4,  c.  76.  He  was  duly  appointed  to 
office  in  1833,  he  entered  on  the  duties  of  the 
office,  and  received  its  emoluments.  His 
office  was  defeasible,  but  it  had  not  been  de- 
feated whon  the  corporation  removed  him. 
(?ould  it  be  said  that  at  that  time  he  was  not 
in  office  by  virtue  of  the  9  Geo.  4.?  I  think  it 
could  not.  His  appointment  was  legal ;  he 
was  exercising  the  duties  of  an  office,  and  he 
could  only  be  removed  from  that  office  by  act 
of  law.  tie  was  not  removed  in  that  manner, 
but  by  the  corporation  in  virtue  of  the  powers 
conferred  by  the  corpontion  act.  That  act 
gives  a  compensation  to  all  persons  so  removed ; 
and  I  think  that  the  prosecutor  is  entitled  to  it 
in  the  present  case. 

Judgment  for  the  Crown.— 7%tf  Queen  v. 
The  Mapor  and  Town  Council  of  Cambridge, 
M.T.  IWO.    Q.  B.F.J. 


iBiutm'i  iSeiuf)  practice  Court. 

ADMISSION   OF  ATTORNEY, — SERVICE  UNDER 
ARTICLES. — ASSIGNMENT. — DEATH. 

Service  to  a  firm  of  attorneys,  to  one  of  whom 
the  clerh  is  articled,  is  not  sufficient  aftrr 
the  detth  of  the  partner  to  whom  the  clerh 
is  articled. 

In  this  case  a  person  named  Dal  ton  had 
bccu  articled  to  a  Mr.  Good,  who  was  in  part- 
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nersfaip  with  a  Mr.  Bolton,  The  articlefl  boand 
bim  to  serve  Messrs.  Good  and  Bolton,  although 
the  person  to  whom  he  was  actually  bonnd  was 
Mr.  Good,  llie  articles  also  contained  a  co- 
venant, that  in  case  of  Good's  death,  the  clerk 
aboold  he  assiin^ed  to  Bolton,  if  no  circum- 
stance arose  to  prevent  biro  taking  the  assign* 
ment.  During  the  period  of  the  five  years 
Gooil  died.  After  this  the  clerk  served  for  one 
month  in  the  office  of  the  surviving  partner, 
and  vras  then  assigned  to  Mr.  Bolton.  If  that 
month  was  reckoned,  the  clerk  had  served  live 
years ;  if  not,  he  had  only  served  that  period^ 
less  the  month. 

Coie  now  moved  that  the  cltrk  might  he  ad- 
mitted, and  contended  that  the  service  during 
the  month  ought  to  be  calculated  in  the  five 
years.  As  both  partners  were  parties  to  the 
articles,  the  service  diiring  that  month  muit  be 
regarded  as  a  service*nnaer  those  articles.  No 
assignment,  in  fact,  under  the  circumstances, 
need  have  b<^n  executed. 
'  PatttMon,  J.,  thought  that  as  the  person  to 
whom  the  clerk  was  actually  articlea  was  .Mr. 
Good,  any  further  service  which  he  rendered 
to  the  firm  must  be  considert'd  as  merely  vo- 
luntary, and  not  oblii^atory.  It  could  hardly 
be  said  that  the  parties  contemplated  that  no 
assignment  was  necessary,  since  one  of  the  co- 
venants of  tb&^rtides  was,  that  an  assignment 
should  take  place  if  Mr.  Good  died,  and  Mr. 
Bolton  was  in  a  situation  to  accept  the  assign- 
ment. Under  the-e  circumstances  it  must  be 
considered  that  the  month's  interval  mentioned 
was  not  a  service  under  articles,  and  therefore 
could  not  l»e .  reckoned  in  the  five  years.  It 
was  necessary,  therefore,  that  the  clerk  should 
serve  an  additional  month. 

£^  IHifte  DaitoH,  M.  T.  ia4a ..  Q.  B.  P.  C. 

DISTRINGAS  — COPT  OF  WRIT.— IRRBOULARI- 
'  TY. — ^NULLITT. — LACHES. — TKSTH  OF  WRIT. 

• 

^the  copy  qfn  writ  o/disiringu  is  irregular 
in  the  omismn  uf  the  tebte,  it  onhf  amounts 
to  an  ir regularity,  although  if  the  omission 
ejeisted  in  the  originul  writ  itSfff  that  might 
render  that  instrument  a  nullity. 

In  this  case  the  plaintiff  having  made  the 
usual  attempts  to  serve  the  writ  of  summons, 
obtuned  in  the  usual  manner  a  writ  of  dstrin* 
gtts^  In  the  teste  of  this  writ  the  date  was 
omitted.  The  execution  of  this  writ  took 
place  on  the  28th  of  August,  and  a  rule  nisi 
was  obtainetl  to  set  it  aside,  on  the  ground  of 
the  omission  mentioned,  on  the  lOtb  Novem- 
ber, which  was  the  tenth  day  of  term. 

James  oiitained  this  rule  on  t]ie  ground  of 
irregularity. 

Atherton  shewed  cause  against  the  rule,  and 
contended  that  the  lapse  of  time  between  the 
28th  Au/ust  and  the  lOth  November,  that  was, 
between  the  service  of  the  writ  and  the  appli- 
cation for  the  rule,  amounted  to  such  laches  as 
d:sentitle<l  the  defendant  to  take  advantage  of 
•the  omission  in  the  teste, 

James,  in  support  of  the  rule,  contended 
tbat  the  ombsiou  of  the  date  in  the  teste  did 
not  merely  amount  tu  an  irregularity,  but  to  a 


nullity.  The  lapse  of  time,  therefore,  could 
not  amount  to  such  laches  as  would  operate  as 
a  waiver  of  the  objection.  The  writ  nere  was 
not  only  irregular,  but  was  an  abssolute  nullity. 

Patteion,  J.  was  of  opinion  that  as  it  ap» 
peared  in  the  present  case,  that  the  objection 
was  to  the  copy  of  the  writ,  and  not  to  the 
writ  itself,  the  objedlon  could  only  lie  consi- 
dered as  amounting  to  an  irregularity.  Had 
the  objection  existed  in  the  Mrit  itsi>]f  if  would 
have  iMen  nothing  more  than  a  nitlKly.  But 
as  it  existed  in  the  copy  onW,  it  merely 
amounted  to  an  irregularity,  which  the  laches 
of  the  defendant  had  waiveu.  The  rule  being 
moved  with  costs,  must  be  discharged  with 
costs. 

Rule  aecordinfriv.~^i//^t  v.  Neely,  M.  T. 
1 840«    Q«  B.  'P.  O. 

COSTS  OF  THE  DAT — PUIS  DARREIN  CON- 
TINUANCE. — NOTICE  OF  TRIAL. 

It  seems  that  if  a  plaintiff,  notwiihstantfing 
a  plea  of  puis  darr^n  continuance  de- 
titfered  before  the  ossiMes,  and.  although  he 
had  delivered  no  replication,  threatens  to 
proceed  mith  the  cause,  the  defendtmt  is 
hound  to  tube  his  witnesses  to  the  assizes, 
and  is  entitled  to  the  costs  of  the  day,  if  the 
plaintifdoes  mot  try* 

f/ayward  shewed  cause  against  a  rule  nfsi 
obtained  by  Knowles,  for  the  costs  of  the  day 
for  not  proceed'ng  to  trial  pursuant  to  notice. 
It  was  an  action  brought  by  two  plaintiffs. 
After  the  cause  was  at  issue,  one  of  the 
plaintifls  became  insolvent,  and  the  insolvency 
was  pleaded  puis  darrein  continuance.  The 
plea  was  pleaded  on  the  23d  July,  two  days 
before  the  commission  day  at  Durham,  and 
notice  of  the  pfea  was  received  by  the  de- 
fendant on  the  25th  of  that  month.  Tlie 
defendant  took  his  witnesses  to  the  assize 
town,  but  the  plaintiffs  did  not  enter  their  re- 
cord.  For  the  costs  of  the  day  for  the  defen- 
dant thus  taking  his  witnesses  to  the  assizes, 
the  present  appUcation  was  made.  No  foun- 
dation really  existed  fur  such  an  application. 
The  defendant  must  have  known  or  ought  to 
have  known  that  it  was  incurring  a  useless  ex- 
pence  to  take  his  witnesses  to  the  assizes,  be- 
cause he  tnust  have  been  aware  that  the  judge 
at  Nisi  Prius  had  no  power  to  try  the  issue 
raised  by  the  plea  puis  darrein  continuance. 
Consequently  there  was  no  pretence  for  mak- 
ing the  plaintiff  pay  the  costs  of  the  day  claimed 
by  the  rule. 

Kntiwtes,  in  support  of  the  rule,  admitted 
that  by  the  rule  ot  law  the  judge  at  nisi  prius 
had  no  power  to  try  an  issue  raised  by  a  plea 
puis  darrein  continuance,  if  the  plea  was  pleaded 
at  nisi  prius.  But  in  the  present  case  the  plea 
was  not  pleaded  at  nisiprtus,  but  was  pleaded 
in  London.  It  was  perfectly  competent  there* 
fore  for  the  planiiff  to  huve  replied  to  the 
plea,  and  taken  the  issue  down  to  be  tried  at 
the  assizes. 

Pattrson,  J. — It  does  not  appear  that  any 
replication  was  delivered  in  this  case. 

Knowles  admitted  that  no  replication  had 
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been  delivered,  but  he  submitted  tliat  it  was 
competeDt  for  the  plaintifls  to  have  delivered 
one,  and  it  was  sworn  by  the  affidavit  in  sup- 

Eort  of  the  rule  that  the  plaintiff's  attorney 
ad  stated  that,  not  withstand  inf(  the  plea  puu 
darrein  continuance ,  he  was  determined  to  take 
the  cause  down  for  trial  at  the  assizes.  As  the 
plaintifls  mi^rht  have  taken  the  cause  down,' if 
the  proper  steps  had  been  adopted,  the  defen- 
dant had  ijrood  reason  for  believing  that  the 
threat  might  be  carried  into  execution,  and 
therefore  he  was  bound  to  take  his  witnesses 
to  the  assizes.  A  species  of  argumentative 
denial  of  this  threat  on  the  part  of  the  plain- 
tiff's attorney  was  containea  in  the  affidavits 
in  answer  to  the  rule,  but  which  left  the  fact 
of  the  threat  undenied.  Under  these  circum- 
stances the  present  rule  ought  to  be  made  ab- 
solute. 

Ptttteion,  J.^How  cm  the  defendant  know 
that  the  plaintiffs  intend  ro  proceed  to  trial, 
when  no  replication  is  delivered }  In  this  case 
no  repJication  was  delivered  by  the  plaintiff.  It 
is  ratner  a  strange  state  of  facts  wnich  is  here 
presented ;  for  if  the  parties  had  known  the 
Jaw,  they  must  have  known  that  the  plaintiffs 
could  not  try  their  cause  at  the  assizes.    The 

Suestion  here,  however,  depends  upon  the  affi- 
avits,  and  b}  them  I  must  dispose  of  this  rule. 
'File  defendant  states  that  the  plaintiff 's  attor- 
ney expressed  his  intention  to  take  the  cause 
down  for  trial  at  tlie  assizes.  The  plaintiffs' 
attorney  does  not  positively  deny  that  such  an 
intention  was  expressed,  but  merely  gives  an 
argumentative  denial.  That  is  not  enough, 
and  therefore  the  rule  must  be  made  absolute. 
Rule  absolute. — Layton  v.  Gray,  M.T.  1840. 
Q.  B.  P.  C. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. — SET- 
TLEMENT OF  ACTION.  —  ATTORNEY  AND 
CLIENT. 

If  a  party  obtaim  n  rule  for  judgment  om  in 

case  of  a  nonsuit,  it  is  a  sufficient  ground 

for  mscharging  that  rule  with  costs,  that 

the  debt  and  costs  have  been  paid  after  iuue 

Joined, 

In  this  oase  judgment  as  in  case  of  a  non- 
suit was  obtained  for  not  proceeding  to  trial 
according  to  the  course  and  practice  of  the 
Court.  It  appeared  that  issue  was  joined  on 
the  10th  April  last. 

Martin  suewed  cause  against  the  rule,  and 
produced  an  affidavit,  in  which  it  was  sworn 
that  the  action  had  been  settled  by  the  payment 
of  the  debt  and  costs  on  the  14th  July.  After 
such  an  arrangement,  the  rule  for  judgment 
as  in  case  of  a  nonsuit  ought  not  to  have  been 
applied  for,  and  therefore  ought  to  be  dis- 
charged with  costs.  That  was  the  uniform 
practice  of  the  Court  in  such  cases. 

•/.  IF,  Smith,  in  support  of  the  rule,  con- 
tended that  it  was  consistent  with  the  affidavit 
made  on  the  part  of  the  plaintiff,  that  the  de- 
fault had  taken  place  before  the  14th  July,  on 
which  day  it  was  sugs^ested  that  the  settlement 
had  been  carried  into  effect.  Whatever  that 
settlement  was,  it  had  been  made  without  the  i 


privity  of  the  defendant's  attorney,  and  there* 
tore  could  not  bind  the  defendant  so  as  to  pre- 
vent his  moving  for  this  rule. 

Patteson,  J.,  was  of  opinion  that  the  present 
rule  must  be  discharged.  Whether  it  was  to  be 
discharged  with  costs  or  not  was  the  question. 
The  attorney  could  have  no  interest  in  the 
matter,  for  his  interest  could  only  arise  in  case 
of  his  client's  success.  The  present  rule  mtist 
consequently  Ite  discharged  with  costs. 

Ride  accordingly. — Slias  v.  Elias,  M.  T. 
1840.    Q.  B.  P.  C. 


NOTES  OF  THE  WEEK. 


NEW  MASTER  IN  CHANCERY. 

It  appears  that  Sir  George  Rose,  one  of  the 
Judges  of  the  Court  of  Review,  has  been  ap- 

f pointed  a  Master  of  the  Court  of  Chancery,  in 
ieu  of  Lord  Henley.  Tiiis,  we  presume,  wUl 
soon  be  followed  bv  the  abolition  of  the  Court 
of  Review,  now  reauced  from  four  Judges  to 
one.  — - 

EXAMINATION  OF  ATTORNEYS. 

We  are  informed  that  a  candidate  from|WaIe8, 
who  passed  the  Michaelmas  examination, 
after  announcimr  that  he  had  been  admitted  in 
all  the  Queen's  Courts,  proceeds  to  state  that 
'*  the  admission  of  an  unusual  number  of  can^ 
didates  was  postponed  till  they  had  undergone 
VLvivd  voce  exaniinatiun,  their  previous  one  being 
unsatisfactory;  and  several  were  rejected  oa  the 
srround  of  unfitness."  Our  correspondent  pro-' 
perty  remarks  that  the  examinations  by  wniien 
questions  only  are,  for  sundry  reSsons,  the  best 
and  most  eqiiitalile,  and  that  every  candidate 
ought  to  stand  or  full  by  his  answers  to  such 
questions.  The  rule  of  Court  does  not  allow  of 
any  other  ezamliiation  than  by  written  or  print- 
ed questions,  and  we  are  sure  that  the  rule  hat 
not  been  departed  from. 

It  is  stated  that  there  is  a  practice  In  the 
north  of  England  of  evading  the  examinaiion, 
by  the  clerk  being  admitted  in  the  local 
Cfourts  of  Lancaster  and  Durham,  and  imme- 
diately practising,  without  any  admisuoa  in 
the  Courts  at  Westminster.  This,  as  far  at 
relates  to  the  provincial  Courts,  he  is  doubt- 
less at  liberty  to  do ;  but  whether  he  can  nrac- 
tise  in  the  Superior  Courts,  even  through  hia 
agent,  is  questionable. 

THE  EDITOR'S  LETTER  BOX. 


A  Correspondent  inquires  whether  Clerks  of 
the  Peace,  not  being  attorneys,  are  eaUtled  to 
transact  legal  business,  and  to  make  the  usual 
professional  charges  to  the  county.  It  is  also 
very  common  for  persons  not  admitted  in  any 
Court  to  solicit  patents.  The  Attorney-General 
and  the  other  official  persons  in  this  department 
might  require  properly  authorized  persons  to 
be  employed,  instead  of  ordinary  agents. 

The  contributions  to  our  "Student's  Cor« 
ner"  are  unavoidably  deferred. 

We  shall  find  room,  in  one  way  or  other,  for 
all  the  valuable  suggestions  which  we  have 
ceived. 


2rtie  iiegal  0bwvt^n\ 


SATURDAY,  DECEMBER  12,  l«40. 


>**  Qaod  maiit  ad  irot 


Pertin^ty  etoetcire  rodamest,  agUanmi. 


HOBAT. 


LETTERS 
ON  THE  COURT  OF  CHANCERY. 


LBTTBH  IV. 

To  the  Editor  of  the  T^gal  Observer. 
Sir, 
I  Njw  propose  to  consider  the  second  point  of 
the  subject,  in  the  order  in  which  I  have  laid 
ic  down ;  I  mean  ihe  mode  of  remunerating 
the  profession.  But,  before  goinflf  any  further, 
it  is  only  ri^ht  to  say  that  I  am  far  from  pro- 
posing the  plan  of  reform  contained  in  these 
letters  as  one  originating  with  myself.  I  have, 
in  addition  to  the  hints  which  I  received  from 
Mr.  Fane's  letter,  been  much  guided  in  my 
own  thoughts  and  investigations  by  rumours 
which  had  reached  ine  of  a  project  in  many 
respects  similar,  devised  by  an  eminent  Queen's 
Counsel,  which  is  now,  I  believe,  in  a  great 
measure  matured,  and  which,  I  trust,  he  will 
be  induced  to  give  forthwith  to  the  world,  and 
support  by  the  high  authority  of  his  name. 

I  now  pass  on  to  the  subject  of  the  pre- 
sent letter,  which  certainly  will  not  be   the 
least  interesting  to  many  of  my  readers.    It 
is  intended  to  prove   the  necessity  of  abo- 
lishing the  present  system  of  professional  re- 
muneration by  length,  wherever  it  exists ;  and 
I  am  quite  aware  that  I  am  here  treading  on 
tender  ground.    So  long  as  human  nature  is 
constituted  as  it  is,  money  must  be  a  very  im- 
portant point,  and  all  changes  will,  more  or  less, 
be  tried  by  this  test.    I  would  willingly  deny 
the  truth  of  this  ;  I  would  willingly  think  that 
the  claims  of  humanity  and   of  conscience 
might  be  put  in  the  scale  with  this  great  and 
alMorbing  source  of  interest;  but  with  the 
mass  of  mankind  you  cannot  expect  their  sym- 
pathy on  the  former  topics  alone.    I  am  bound, 
therefore,  to  make  out  that  the  present  system 
of  remuneration  is  injurious  to  the  profession 
itaeif,  as  well  as  to  the  suitor.    But,  putting 
this  consideration  of  interest  aside  for  the  mo- 
ment, I  think  it  will  be  admitted  that  this  mode 
of  paj^ment  is  a  bad  one  in  itself.    Let  us  see 
what  It  is. 

The  present  mode  of  remunerating  both  the 
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barriater  and  the  solicitor  is  not  by  the  labour, 
the  skill,  or  the  talent  which  he  has  expended  ; 
but  simply  by  the  length  of  the  instrument  pre- 
pared by  him,  or  employed   by  him  in  the 
course  of  his  professional  duties.    Skill  and 
talent,  obviously,  cannot  be  measured  by  length, 
neither  can  lal)our  be  so  measured,  for  it  is 
often  more  easy  to  compose  a  long  instrument 
than  a  short  one.    There  are  two  modes  of 
preparing  a  legal  instrument : — You  may,  to 
use  the  conventional  phrase — you  may  "  stick 
in"  the  wills,  deeds,  &c.,  which  it  states  either 
verbatim,  or  nearly  so ;  or  you  may  give  their 
effect  very  briefly  : — you  may  mention  in  your 
bill  or  answer  simply  what  is  necessary  for  the 
Court  to  know ;  or  you  may  fatten  it  up  with 
all  sorts  of  flummery.    The  degree  of  care  and 
labour  mainly  depends  on  the  habits  and  con- 
science of  the  draftsman ;  but  the  only  point 
looked  at,  so  far  as  remuneration  is  concerned, 
18  the  length.     Skill  and  labour,  therefore,  are 
not  insured,  but  length  is     This,  it  must  be 
admitted,  is  bad  in  itself,  as  a  system  should  be 
adopted  which,  so  far  as  it  is  possible,  will  en- 
sure what  is  absolutely  necessary,  and  not  what 
may  very  well  be  dispensed  with.   Some  docu- 
ments must  indeed  be  long ;  many  may  well  be 
short;  but  all  should  be  the  fruit  of  labour 
and  skill.     So,  also,  were  I  devising  a  new 
system,  I  would  not  choose  a  plan  which  is 
palpably  open  to  be  abused  by  the  direct  ten- 
dency m  human  nature  to  which  I  have  al- 
ready alluded,  to  study  its  own  interest  rather 
than  the  strict  rule  of  conscience.    If  1  have 
the  power  of  making  so  much  more  money  by 
drawing  long  rather  than  short ;  if  I  get  tha 
habit  of  "  sticking  in,"  as  it  is  called ;  and  if  I 
am  supported  in  this  by  the  conventional  usage 
of  many  others,  is  it  not  putting  my  poor  con- 
science too  much  in  the  way  of  temptation  to 
Sut  a  pen  in  my  hand  at  all  ?  1  believe  lawyers  to 
e  just  as  honest  as  other  folks  ;  but  you  miist 
not  try  them  too  hard.     Vou  should  not  place 
them  in  situations  in  which  human  nature  must 
fall.    Ad  the  S^ice  Chancellor  has  very  properly 
said,  they  are  not  angels;  and  if  they  were 
angel:<,  I  don't  think  they  could  stand  it.  Thus, 
the  present  system  of  remuneration  dees  not 
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ensure  the  proper  requisites  for  the  work,  and  1     "  Throughout  the  whole  Court  the  same 


it  places  human  nature  in  a  constant  state  of 
temptation. 

But  is  not  this  statinur  its  effect  rather  too 
mildly  ?    Does  it  not  ^ive  cause  for  the  most 
odious  accuaatioBs  and  suspicions  ?    Are  not 
some  men  spoken  of  at  the  haras  dra win )fl4Mi^, 
obviously  for  the  sake  of  f^ain  ?    Are  there  not 
some  solicitors  who  are  said  to  be  displeased 
if  a  document  is  not  of  a  certain  length  ?    I 
only  wish  to  fflance  at  this,  bat  I  mij^ht  go  into 
detail  if  I  pleased  ;  and  althou|(h  I  believe  tlv^t 
the  g^reat  body  of  each  branch  of  the  pro- 
fession is  free  from  this  cbarf^e,  to  this  ex- 
tent, yet  is  it  ri/rht  that  an  honourable  profes- 
sion should  be  open  even  to  the  suspicion  of 
such  motives  for  their  every-4ay  proeeedinfi;* } 
But  these  are  by  no  means  my  only  reasons 
for  sayioff  that  the  present  system  of  remuner- 
ation by  length  is  a  bad  one.    It  is  of  far  more 
importance  than  in  the  dm  ii^tance  it  ap- 
pears     If  the  additional  gain  from  the  addi- 
tional length  of  the  draft  simply  went  into  the 
pocket  of  the  barrister  or  the  solicitor,  and  this 
was  all,  I  should  not  so  much  care  ;  but  it  may 
be  safely  said  that  every  line  of  every  bill  is 
multiplied  by  twenty  in  the  subsequent  pro- 
ceedings.   I  have  shewn,  in  my  last  leiter, 
tliat  it  is  generally  repeated  three  times  over 
in  the  bill  itself;  but  now  often  is  it  repeated 
before  there  is  an  end  of  the  suit  ?    Does  'the 
remuneration  all  go  to  the  profession.?    Is 
there  not  such  a  word  as  **copy  monejf,*'^  which 
is  wrung  out  of  the  suitors  at  every  stage  of 
the  cause  ?    Oh  !  It  is  when  these  Vallambro- 
siiin  folios  begin  to  fall  that  the  system  uf  pay- 
ment by  length  becomes  so  burdensome  In 
every  way  to  the  suitor,  and  even  to  the  pro- 
fession itself!    What  pages  must  be  read  be- 
fore the  pith  of  the  matter  can  be  got  at  I 
Wtiat  money  must  be  coined  before  justice  can 
be  obtained,  tlius  oppressed  with  unnecessary 
trappings ! 

But  is  this  system,  so  deplorable  to  the 
luHor,  and  so  objectionable  to  the  character 
of  the  profession,  always  fairly  remunerative 
to  all  its  members?  It  may  be  admitted,  that 
to  certain  practitioners,  whom  we  have  hinted 
at,  it  may  be ;  l)Ut  is  it  so  to  all  others  ?  f 
think  not.  There  is  much  business  which, 
a  though  necessarily  paid  l>y  this  standard,  is 
very  inadequately  paid.  I  will  take  one  ex- 
ample, among  many,  so  far  as  the  bar  is  con- 
cerned— that  of  amending  a  bill.  The  object 
is,  especially  where  the  bill  is  a  long  one,  to 
avoid  a  fresh  engrossment,  the  rule  being  to 
prevent  this,  that  amendments  must  only  oc- 
cupy a  certain  number  of  words.  It  is  often  a 
▼ery  difficult  matter  to  amend  a  bill  effectually 
in  this  way ;  there  is,  indeed,  often  as  much,  or 
even  more,  trouble^  than  in  drawing  the  original 
bilL  Yet  the  fee  for  the  amendment  can  only 
be  by  length,  and  is  quite  inadequate.  Many 
other  instances  mi^ht  be  given. 

Then^  as  to  the  remuneration  of  the  solicitor. 
I  shall  here  abridge  the  observations  of  Mr. 
Field,  in  his  pamphlet,  which  are  so  excellent 
apd  apposite  that  I  must  nut  simply  refer  to 
them. 


false  and  mischievous  principle  prevails,  of 
paying  for  what  is  not  done,  by  way  of  com- 
pensation for  not  paying  for  what  is  done. 
Too  much  cannot  be  said  against  this  mode, 
and  yet  it  pervad^a  the  whole  frame  of  the 
hiw»  t|ie  bar  Itself  ia  iin«Ur  it,  though  not 
equally  so  with  the  solicitors.    To  give  all 
practitioners  an  interest  in  form  and  prolixity, 
and  so  to  tempt  them  to  spin  out  in  every  way, 
instead  of  lessening  the  clerk-work  part  of 
their  business,  manifestly  tends  to  damage  the 
integrity  of  their  minds.    Bur,  besides  this,  it 
also  interposes  a  difficulty  in  the  way  of  every 
improvement.      The  interest  in    words  and 
forma  besfeta  a  bigotted  love  of  words  and 
forms.    Whenever  a  useless  form  is  to  be  dis- 
carded, or  a  simple  practice  introduced,  you 
are  met  at  once  by  the  attachment,  interetted 
or  bigotted,  of  almost  the  whole  profession, 
to  that  system  whereby  at  present  it  gets  its 
bread.    All  lawyers  who  have  any  real  love 
for  the  ver)'  honourable  and  confidential  occu. 
pation  in  which  they  are  employed,  and  who 
desire  to  see  it  engage  that  share  of  public  re- 
spect to  which  it  IS  really  entitled,  instead  of 
being  a  bye-word  and  proverb  for  what  is 
cunning  and  mean,  must  be  anxious  to  see 
this  matter  put  on  a  new  footing.    Tlie  length 
of  the  instrimient  is  to  a  Clerk  in  Court  the 
sole  measure  of  the  care  apd  trouble  it  in- 
volves.   But  to  have  reason  and  justice  in  the 
system  of  allowance,  you  must  have  discretion 
and  r^spon&it)iIitv  in  the  judge  who  is  taxing. 
At  present  a  solicitor  is  paid  a  large  profit  on 
the  stationer's  \york  of  copying*    His  briefs  of 
pleadings  are,  for  Instance,  a  large  source  ot 
profit  to  him.    But  fbr  reading  and  indexing 
these  briefs,  and  noting  and  classifyinj^  the 
evidence,  he  is  allowed  nothing  at  all.    i  have 
spent  a  week  in  preparing  myself  to  go  into 
Court  with  a  heavy  came,  and  not  been  allowed 
to  chiirge  sixpence  for  it.    Again,  for  prepar- 
ing instructions  fbr  a  bill,  the  same  remark 
applies,    A  long  redemption  bill,  of  500  fbllos, 
against  a  dozrn  mortgagees,.giving  no  trouble, 
pays  ten  times  as  much  as  a  short  bill,  of  fifty 
folios  fbr  some  other  purpose,  which  may  have 
taken  days  of  thought  and  investigation  to 
prepare  for,^  and  put  on  the  best  footing.    A 
rcw  weeks  since,  I  spent  a  night  and  a  day  in 
drawing  ten  folios  of  instructions  as  to  oppo- 
sing a  claim  to  a  mercantile  proof  in  a  bank- 
ruptcy case,  as  hard  a  twelve  or  fourteen  hours' 
work  as  1  ever  had.    For  tliis  I  am  paid  teu 
shillings,  (half  of  which  goes  to  the  country 
solicitor  who  employed  me).    A  more  eauita- 
blc  distribution  of  our  pay  cannot  be  made  till 
we  have  more  independent  taxing  officers,  who 
may  be  entrusted  with  discretionary  powers.''— 
Pamphlet,  pp.  30— .32.* 

Thus,  Sir,  it  seems  that  the  present  system 
is  open  to  almost  every  objection  of  which  a 
system  is  capable;  it  does  not  ensure  adequate 
skill  and  labour;  it  is  liable  to  be  greatly 
abused  ;  and  lastly,  it  is  not  adequately  rema- 


*  See,  also,  what  Mr.  Pembertou  said  in  his 
speech,  'n  August  last. 
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nerative.  It  rewards  what  Bhoold  not  be  re- 
warded, and  It  leaves  the  best  of  services  almost 
wholly  unpaid.  Surely*  Sir,  then  1  have  said 
pnongh  to  prove  that  the  present  system  of 
remuneratioQ  by  lenj^h  should  be  greatly  al- 
tered wherever  it  exUCs. 

I  was  rejoiced.  Sir,  therefore,  to  see  very  re- 
cently* an  announcement  from  you,  that  rhis 
important  matter  wus  under  consideration,  and 
]  congratulate  (he  profession  on  this  circum- 
stance, and  consider  that  the  most  desirable 
results  may  be  thus  obtained. 

A  proper  board  for  the  taxation  of  costs 
should  be  formed.  The  length  of  instrument 
should  of  course  be  considered  in  taxation,  Init 
it  should  not  be,  by  any  mean!>,  the  sole  object 
of  inquiry.  On  the  contraiT.the  taxini(  oflicer 
should  have  power  to  consider  whether  an  in- 
ftraroenl  was  not  unnecessarily  long.  These 
taxing  officrre  should  be  persons  well  ac* 
qoaiiited  with  the  subject  from  actual  expe- 
rience ;  fhould  be  clothed  with  ample  powers, 
and  should  be  guided  by  some  nxea  rules, 
which  wuuld  be  aUo  a  i^uiae  to  the  practitioner. 
As  lo  the  evils  of  the  present  sysrem  of  taxa- 
tion, they  have  already  been  fully  dwelt  on  in 
your  columns.  I  therefore  trespass  no  longer 
for  the  present  on  your  valuable  space. 

i  am,  Sir, 
Your's  with  much  regard, 

PfiTBR. 

UttcolnU  inn,  Dec,  8,  1840. 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


VALUE  OP  GOODS  STOLEN. 

It  baa  been  usually  laid  down  in  the  text- 
books that  in  larceny  or  robbery  from  the 
penoD  the  thing  stolen  must  have  a  raoney- 
vahie.  It  was  immaterial  of  what  value  the 
thing  taken  is^a  penny  as  well  as  a  pound ; 
—but  it  must  have  been  of  some  money- 
value.  See  1  Hawk.  P.  C.  97  ;  4  Bl.  Com. 
243.  But  this  rule  is  now  exploded,  as 
will  be  seen  from  the  following  cases ;  — 

In  Reff.  v.  CUrke^  Russ.  &  Uy.  C.  C.  R.  184, 
the  prisoner  wa^i  indicted  fur  steuling  promis- 
sory uores,  and  there  were  also  counts  for 
stealing  certain  pitces  of  paper  stamped  with 
a  stamp,  &c.  The  notes  consisted  of  coun- 
try bank  notes,  which,  after  having  been  paid 
in  London,  were  sent  down  to  the  country  to 
be  re-issued,  and  were  stolen  on  the  road.  It 
was  argued  that  the  papers  in  their  then  state 
were  worth  nothing,  and  would  not  sell  for  so 
much  as  a  farthing,  and  that  nothing  cimld  be 
the  subject  of  lurceny  which  was  not  worth  the 
smallest  current  coin  in  the  kin^rdum.  But  the 
judges  held  that  the  cunviction  on  the  counts 
for  stealing  the  pjipcr  and  stumps  was  good, 
the  paper  and  atauips,  particularly  the  latter. 

See  untf,  p.  50. 


being  valuable  to  the  owners,  which  related  to 
a  promissory  note.  In  a  later  case  the  prisoner 
was  indicted  for  feloniously  receiving,  on  the 
Ilthof  December,  of  a  certain  evil- disposed 
person,  nine  pieces  of  paper,  value  tno  shiU 
lings,  of  the  goods  of  John  Bentleyand  others, 
wrll  knowing  them  to  be  stolen.  The  papers 
fn  question  appeared  to  have  been  torn  by 
some  person  out  of  a  book  kept  by  a  coal- 
meter  named  Johnson,  who,  in  his  evidence 
for  the  prosecution,  described  the  nature  of 
the  book  as  follows :— "  It  is  a  certificate 
book,  which  we  receive  out  of  the  coal- meter's 
office  when  we  go  on  board  ships ;  they  are 
certificates  whii'h  we  gire  to  different  mer- 
chants ;  they  are  not  signed  as  they  are  in  the 
book ;  there  are  bkinks  left  for  the  name  of 
the  ship  from  which  the  coals  are  delivered, 
the  quantity,  the  barge,  the  number  of  it,  the 
lighterman,  and  to  whose  account  they  are 
delivered,  and  the  date  of  the  delivery.  It  is 
signed  by  the  meter."  One  only  of  these  pieces 
of  paper  was  traced  to  the  possession  of  the 
prisoner.  At  the  close  of  the  evidence  for  the 
prosecution,  Adolphui^  for  the  prisoner,  sub- 
mitted that  there  was  not  any  ca«e  to  go  to  the 
jury.  The  prisoner  Is  charged  with  stealing 
nine  pieces  of  paper ;  only  one  of  them  is 
traced  to  his  possession,  and  that  is  not  of  any 
value  so  as  to  sustain  an  indictment.  It  miuit 
be  of  the  value  of  some  coin  known  to  the  law. 
Parke t  B. — Though  it  may  be  of  very  small 
value,  still  it  is  worth  something.  You  say 
that  it  must  be  of  some  assignable  valur— of 
the  value  of  some  coin.  Shew  me  an  authority 
for.that  position.  j4 dulphui, -^Tlit  practice  has 
been  uniform  on  that  subject.  There  must, 
I  submit,  be  a  value  assignable.  CiarAion,  for 
the  prosecution. — We  can  shew  how  much  the 
paper  cost.  But  there  is  the  case  of  the  re- 
issued bank  notes.  Par  he,  B. — There  is  no 
douht  it  mudt  be  of  some  value,  aud  it  is  ai 
some  value.  It  has  cost  more  than  a  furthing. 
Therefore  the  point  does  not  arise.  But  I 
must  be  understood  for  one  as  not  considering 
that  it  was  necessary  to  shew  that  .the  article 
must  be  of  the  value  of  some  known  coin.  It 
must  be  of  some  value  no  doubt.  There  is 
clearly  evidence  to  go  to  the  jury  that  it  is  of 
the  value  of  more  than  a  farihing  to  the 
owners.  It  has  cost  them  that.  I  have  atten- 
ded to  the  argument  as  to  the  description  in 
the  indictment,  and  it  seems  to  me  that  that 
description  is  correct.  If  I  should  on  con- 
sideration entertain  any  doubt,  and  it  should 
become  material  for  the  prisoner,  I  will 
consider  it  further,  but  as  at  present  advised, 
I  think  the  description  correct.  I  have  not 
been  able  to  find  any  case  in  support  of  the 
argument  for  the  defence,  nor  have  the 
prisoner's  counsel  been  able  to  produce  any.*' 
The  learned  judge  on  reconsideration  did  not 
alter  his  opinion.  Hes^.  v.  Morrii.  9  C.  &  P. 
349. 
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THE     COPYHOLD     ENFRANCHISE- 
MENT BILL. 

We  have  devoted  from  time  to  time  con- 
siderable space  to  the  subject  of  the  Enfran- 
chisement of  Copyholds,  believine^  that  it  is 
one  of  great  interest  to  the  public  and  the 
profession.  It  is  greatly  to  be  regretted 
that  the  Bill  introduced  for  this  purpose  in 
the  last  Session  did  not  pass  into  law.  Why 
it  did  not  do  so  we  have  already  endeavoured 
to  shew  i  and  we  now  gladly  avail  ourselves 
of  the  opportunity  to  give  a  correct  report 
of  what  passed  on  the  subject  in  both  Houses 
of  Parliament.  We  take  the  following  report 
from  the  Mirror  of  Parliament,  of  the  debate 
which  took  place  at  the  end  of  July  last,  in 
the  House  of  Lords. 

Lord  Brougham, — I  wish  to  take  the  oppor- 
tunity, with  your  Lordsbips'  permission,  of 
stating  the  course  which  I  intend  to  pursue 
with  recfard  to  the  Copyhold  Enfranchisement 
Bill,  ft  may  he  in  your  recollection  that, 
when  I  brought  it  in,  nt  the  beginninf(  of  the 
session,  and  it  was  referred  to  a  select  com- 
mittee after  the  second  reading,  I  was  desirous 
that  the  coiuinittee  should  meet  immediately, 
as  the  time  which  would  elapse  before  I  went 
nhroad  would  have  sufficed  for  gomt^  tbrouj^h 
the  bill.  Rut,  unfortunately,  it  was  found 
itnpo*«sihle  for  the  committee  to  meet,  in  con- 
sequence of  the  absence  from  town  and  other 
en|i(a^einPDts  of  some  of  your  lordships,  whose 
attendance  was  essential ;  and  I  therefore 
was  obliged,  reluctantly,  to  postpone  the 
further  proceedin|r8  until  my  return  after 
Easter.  When  that  time  arrived,  I  found  that 
the  Chancery  Bill,  brin^  referred  to  a  select 
committee,  that  committee,  consisting,  as  far, 
at  least,  as  regarded  ihc  memhers  of  the  pro* 
fession.  of  the  same  noble  lords,  it  was  quite 
impossible  to  expect  that  both  committees 
would  sit  Rt  the  isame  time.  It  was  found  not 
a  little  diffijLMtlt  to  uo  on  with  the  Chancery 
Bill ;  and  another  committee  of  the  same  nnhle 
and  lecirned  loidn  was  out  of  the  quet^tion. 
Until  that  Chancery  Committee,  therefore, 
hud  madeiis  repi^r,  it  was  impossible  for  the 
Copyhold  Committee  to  begin  its  labours. 
The  ChnncfT)  Committee  onlv  reported  a  day 
or  twoaji(o ;  Hn<l  I  now  find  that  if  the  Copy- 
hold Co  in  mil  tee  were  to  sit,  the  Bill  coul.l 
not  be  sent  from  this  House  to  the  Commons 
till  late  in  the  present  month  of  July.  Now, 
certainly,  as  I  have  always  complained  of  the 
Commons  sendincf  us  bills  at  a  period  so  late 
as  to  preclude  the  possibility  of  their  being 
fully  and  'irliherntely  discussed,  I  cannot  but 
feel  that  it  would  be  impossible  for  us  to  do 
the  8ame  thiii:;  by  the  Commons,  and  send 
down  a  hill  exceedin;;ly  interesting  to  tho<e 
whom  they  represent  at  so  late  a  period  of  the 
session,  t  feel  that  this  po^tponnment,  how- 
ever unavoidable,  is' much  to  be  lamented; 
and  the  rather   because  I  am  very  cunfidcni 


hat  your  lordships  would  have  been  induced 
to  sanction  the  measure  with    your  approval, 
in  one  shape  or  another.     Indeed,  there  is 
exceedin^^ly  little  difference  between  the  two 
plans  which  have  been  proposed  for  effectinfr 
the  relief  of  copyhold  tenants,  that  in  the  Bill 
referred  to  a  select  com  mitt  c(*,  and  that  in  the 
Noble  Lord's  Bill,  (Lord  Redesdale),  which, 
had    the    Committee    sat,  your    Lordship's 
would,  in   all  probability  have  referred  to  it 
also.     In  the  bill  which  I  presented,  there 
were  clauses  compulsory  on  the  lord,  as  well 
as  clauses  compulsory  on  the  minority  of  the 
tenants.     I   originally    stated  that  my  own 
opinion  being  decidedly  in  favour  of  these 
Clauses  compulsory  on  the  lords,  I  could  not 
fairly  or  consis^tently  leave   them   out  of  the 
Bill,  althoui^h  I  by  no  means  deemed  them 
absolutely  necessar)'  as  parts  of  the  measure ; 
and  I  should  go  on  with  it  most  willingly, 
although  even  I  should  fail  in  persuading  your 
Lordships,  or  the  Sele(*t  Committee,  to  adopt 
them.    The  omission  of  these  clauses  forms 
one  of  the  two  differences  between  the  Noble 
Lord's  Bill,   and  mine;  the  other   is,   that, 
instead  of  cohverting  the  copyhold  into  free- 
hold tenure,  his  bill  preserves  the  tenure, 
but   converts    the  fines  —  uncertain  or  arbi- 
trary —  into  fixed    nominal   payments,    and 
commutes  the  heriots  and  other  hurdens  for 
fixed   rent  cbnrges  payable  to  the  lord.     Tn 
the  whole  machinery  of  the  plan,  and  indeed 
in  almost  all  its  other  detsils,  the  two  bills  are 
precisely  the  same,  the  clauses  being,  for  the 
most  part,  framed  in  the  same  terms.     1  have 
there^>rc  the  most  complete  expectation,  th»t, 
when  these  Bills  come  to  be  discussed,  it  will 
be  found  very  easy  to  make  such  arrangements 
as  shall  enable  us  to  pass  a  measure  likely  to 
receive  the  very  general  concurrence  of  this 
House  and  the  other  Hou«e  of  Parliament : 
and  I  am  snre  that  nothing  more  highly  bene- 
ficial  can  be  effected  for  the  owners  of  a  great 
and  important  part  of  the  landed  property  in 
this  country.    I  »hall  therefore,  certainly,  if  I 
he  spared  so  long,  introduce  this  measure  again 
at  the  beginning  of  the  next  ftession,  and  shall 
then  ask  your  Lordships  at  the  proper  stage,  to 
reappoint  the  Select  Committee  for  consider- 
in^r  its  details. 

Lord  Ljfndhurtt. — My  Lords,  in  my  opinion 
my  noble  and  learned  friend  is  perfectly  ri^bt 
in  withdrawing  the  measure,  upon  a  pledge 
that  he  will  briogr  it  fonvard  early  in  the  next 
session  of  parliament.  We  have  been  so  much 
occupied  with  the  Chancery  Committee  from 
day  to  day — at  least,  as  often  as  my  noble  and 
learned  friend  on  the  Woolsack  could  attend 
— that  it  is  quite  impossible  to  give  sufficient 
consideration  in  the  present  session  to  Che 
details  of  the  Bill. 

Lord  Redeeiale. — Under  existing  circum- 
stances, mv  Lords,  I  sliall  also  beg  leave  lo 
withdraw  the  13 ill  which  I  have  myself  intro- 
duced on  the  same  subject,  with  the  intention 
of  bringing  ii  forward  early  in  the  next  session, 
in  order  that  y  .ur  Lordships  may  have  an  op- 
|tortunity  of  comparing  the  mer:ts  of  the  two 
meudures. 
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The  following  conversation  also  took 
place  on  the  same  subject  on  the  1 1  th  of 
August  last,  in  the  House  of  Commons  ;  we 
find  a  correct  report  of  it  in  the  Carlisle 
Journal  of  the  15th  of  August. 

Mr.  James  Stewart  presented  petitions  from 
certain  copvholclers  and  customary  tenants  in 
(Cumberland,  prayini(  for  an  early  measure  for 
the  enfranchisement  of  all  property  of  copyhold 
or  customary  tenure, 

Mr.  jlgUomby  wished  to  ask  the  honourable 
and  learned  member  for  Honiton  what  course 
of  proceedinsf  he  intended  to  adopt  in  the 
ensuing  session  of  parliament  relative  to  this 
matter,  which  was  one  of  great  importance 
generally,  whilst  to  the  inhabitants  of  the  North 
of  England  it  was  one  in  many  cases  of  para- 
mount importance.  The  honourable  gentle- 
man had  in  the  last  session  of  parliament 
brought  in  a  bill  on  this  subject,  founded  on 
the  Report  of  the  Select  Committee,  which  had 
passed  that  House,  but  was  either  postponed 
or  thrown  out  by  the  Lords,  be  did  not  know 
which.  He  believed  that  early  in  the  present 
tession  a  bill  had  been  brought  into  the  House 
of  Lords  for  the  same  object ;  hut  as  it  had 
not  lieen  proceeded  with,  he  wished  to  know 
from  the  honouraUle  and  learned  member  for 
Honiton,  whether  there  was  any  prospect  of  a 
bill  being  introduced  in  the  next  session. 

Mr.  James  Stewart  begged  to  say,  in  answer 
f  o  the  qucbtion  of  his  honourable  and  learned 
friend,  that  no  one  regretted  more  deeply  than 
himself,  that  no  bill  for  the  enfranchisement 
of  copyhold  had  pa«sed  in  the  present  session. 
He  certainly  had  hoped  that  as  the  bill  which 
lie  had  introduced  on  the  subject  was  carried 
with  the  almost  unanimous  consent  of  that 
House,  that  the  other  branch  of  the  Je^pslature 
would  long  before  this  have  sent  down  some 
measure  on  the  subject.  A  bill  had  been  intro- 
duced for  this  purpose  by  his  noble  and  learned 
friend  (Lord  Brougham)  in  the  other  House  of 
Parliament  in  the  present  session ;  but  the  con* 
sideration  of  it  had  been  delayed  until  it  was 
too  late  to  proceed  with  it,  ana  it  had  conse- 
quently been  postponed.  He  firmly  believed, 
however,  that  a  bill  for  the  Enfranchisement 
of  Copyholds  would  be  introduced  in  the  neat 
session  bv  his  noble  and  learned  friend,  and  he 
thought  be  might  state  for  the  satisfaction  of 
his  honourable  and  learned  friend  the  member 
for  Cockermoutb,  that  there  was  every  pnib- 
ability  of  its  passing  next  session.  He  need 
hardly  say  that  no  effort  on  his  part  should  be 
spared  to  attain  this  most  desirable  result. 

We  may  add  one  of  the  petitions  on  the 
subject  as  reported  in  the  appendix  to  the 
forty-sixth  report  on  public  petitions. 

"  The  Petition  of  the  undersigned  Tenants 
of  Copyhold  and  Customary  Lands  in 
the  county  of  Cumberland, 

*'  Huuibly  sheweth, 
**  That  your  IVtitioners  hxve  observed  with 
much  rexrct,  that  no  Bill  fur  the  enfranchise- 
lueiit  of  lands  of   copyhold   ami  customary  I 


tenure  hai  bren  introduced  into  your  honour- 
able House  daring  the  present  Session  of  Par- 
liament, whilst  they  have  heard,  with  no  slight 
degree  of  surprise  and  dismay,  that  the  other 
branch  of  the  If^gislature  has  thought  it  expe- 
dient, and  considered  it  justifiable,  to  postpone, 
for  the  present,  the  further  consideration  of  the' 
measure  on  this  subject,  and  that,  too,  as  your 
petitioners  have  been  informed,  on  the  ground 
that  the  advanced  period  of  the  session,  and 
the  pressure  of  other  more  important  subjects, 
renuer  it  impossible  for  their  Jjordchips  to 
devote  the  requisite  time  to  the  consideration 
of  it. 

"  Now,  when  yonr  Petitioners  call  to  mind 
the  declarations  which  were  »tated  to  have 
been  mide  by  tbdt  hrancli  of  the  fiegislaturcj 
at  the  close  of  the  last  Session  of  Parliament, 
and  the  assurances  then  given  that  the  consi* 
deration  of  this  measure  should  be  proceeded 
with  at  the  earliest  pos.«ilile  period  of  the  pre- 
sent Session,  coupled  with  the  recollection  that, 
«ince  the  year  one  thousand  eight  hundred  and 
twenty -eii(hr«  when  the  Comminsion  to  inouire 
into  the  Law  of  England  respecting  Heal  Pro- 
perty was  appointed,  expectations  have  been 
held  out  to  them,  year  by  year,  that  the  evils 
arising  from  the  existence  of  base  tenures,  and 
the  trhecks  to  improvement  necessarily  occa- 
sioned by  the  conflicting  rights  and  interests 
of  lords  of  manors  and  their  tenants,  iuterfer- 
invr,  as  they  directly  do,  with  the  profitable 
enjoyment  of  the  soil,  and  materially  diminish- 
ing the  public  wealth  of  the  kingdom,  should 
no  longer  be  allowed  to  remain  a  reproach  to 
the  liiw  of  England,  and  a  fit  remnant  only  for 
a  barbarous  state  of  society ; — yonr  Petitioners 
do  feel  a  dei^ree  of  mortification  and  disap- 
pointment  which  they  are  unable  to  depict  to 
your  honourable  House. 

"  Your  Petitioners  will  not  now  dwell  upon 
the  necessity  which  exists  for  a  speedy  enfran- 
chisement of  all  lands  of  base  tenure,  inas- 
much as  they  conceive  no  one  will  be  found 
hardy  enough  to  deny  its  existence,  but  would' 
rarher  point  the  attention  of  your  honourable 
House  to  the  great  inconvenience  and  bard- 
ship  which  must  arise  during  the  period  in 
which  certain  changes  in  the  law  of  tenures 
are  under  the  consideration  of  the  Lei^islature, 
and  until  the  nature  and  extent  of  such  changes 
have  been  settled  and  determined ;  for  during 
such  periods  all  negotiations  between  lords  of 
manors  and  their  tenants  must  be  suspended, 
from  the  parties  being  in  ignorance  of  what  will 
eventually  lie  their  relative  position,  whilst 
Private  Bills,  enabling  lords  of  manors  under' 
legal  disabilities  to  enfranchise,  would  be 
hrouj^ht  under  the  consideration  of  the  Legis- 
lature, but  (or^the  expectation  which  prevails 
that  such  a  course  will  be  rendered  unneces- 
sary by  some  general  enactment  on  the  subject. 

"  With  the  view,  therefore,  of  putting  an  end 
to  the  state  of  uncertainty  which  has  so  lung 
prevailed  on  the  subject  of  enfranchisement, 
by  which  much  inconvenience  has  arisen  to 
private  individuals,  your  petitioners  do  humbly 
pray  that  yuor  honourable  House  will  not  se- 
parate for  the  recess  without  having  givento 
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tlie  country  ao  assurance  that  yon  nill  once 
more  enter  upon  the  consideration  of  the  ques- 
tion of  enfranchisemeotf  which  your  petitioners 
look  upon  as  beinj?  one  of  paramount  import^ 
ance  to  the  interests  of  the  community  at  large, 
at  the  earliest  period  of  the  next  session,  or 
otherwise  that  yonr  bonourahle  House  will  at 
once  declare  that  you  have  no  intention  of 
doinjj^  so  until  the  other  branch  of  the  legisla- 
ture has  either  been  pleased  to  send  do\^n  to 
your  honourable  House  a  bill  on  the  subject, 
or  given  your  petitioners  some  assurance  of 
their  readmess  to  enter  in  earnest  upon  the 
consideration  of  this  great  question,  in  order 
that  your  petitioners  may  be  preparing  to 
effect  enfranchisement  in  their  own  individual 
cases  by  such  means  as  are  open  to  them." 

There  is  every  reason  therefore  to  expect 
that  the  Bill  on  thia  subject  will  pass  into 
law  in  the  next  session. 


LAW  OF  ATTORNEYS. 


WHIN  BS-ADMI8SI0N  VECBSSART. 

Whether  it  be  necessary  to  take  out  a  certi- 
ficate within  one  ^eur  a^jpter  admission,  or  to 
postpone  it  indefinitely,  is  a  moot  point  in  the 
profession,  and  of  paramount  importance  to 
those  who  ha?e  recently  been  admitted. 

The  37  Geo.  3,  c.  90,  s.  31,  enacts,  "that 
fveru  person  admitted,  A*c.,  who  shall  neglect  to 
obtmn  his  certificate  thereof  for  the  space  of 
one  whole  year,  shall  from  thenceforth  be  in- 
capable of  practimnif  in  any  of  the  said  Courts 
If  virtue  of  such  admission,  Sfc,  and  the  admis- 
41011,  4«.  of  every  such  person,  shall  be  from 
thenceforth  null  end  void :  Provided,  that  the 
said  Courts  shidl  not  be  prevented  from  r^- 
admitting  any  such  person  on  {layment  of  the 
duty  accruea  since  the  expiration  ^f  4he  last 
certificate,  and  such  further  sum  by  way  of 
penalty  as  the  Court  shall  think  fit." 

The  first  case  directly  upon  the  point  is 
Ex  parte  Nicholas,  6  Taunt.  408 ;  and  2  M  arsh. 
123;  where  more  than  a  year  had  elapsed 
from  the  admission  without  taking  out  a  certi- 
ficate, and  the  application  was  to  re-admit, 
provided  a  re^admtssion  was  necessary.  This 
fisirly  raised  the  question,  and  Lord  C-  J.  Gibbs, 
after  repeating  the  words  of  the  first  part  of 
the  clause,  pnnted  above  in  italics,  decided  it 
by  saying,  **  Mr.  Nicholas  must  therefore  be 
almitted." 

The  question  was  alterwards  raised  b^  an 
award,  and  came  before  the  Court  of  King's 
Bench  in  — — ,  gent.,  one  &c.  v.  Hulkes, 
5  Law  Jouin^  K,  B.  p.  99,  whepe  the  enquiry 
was  whether  an  attorney  could  recover  costs. 
he  being  admitted  on  the  14  June,  1820,  but 
not  tiUmig  out  a  certificate  until  the  30  June, 
1821.  The  Solicitor  General  iTindal)  in 
shewing  cause  why  the  verdict  should  not  be 
ente^rea  for  the  defendant,  said,  "  the  main  ob- 
jection to  the  pliuntifs  recovering  appears  to 
be  tl^at  more  than  a  year  elapsed  between  kls  ad< 


mission  aad  bis  taking  out  his  first  certifictte  i 
so  that  according  to  the  37  G.  3,  his  admis- 
sion is  altOf|[ether  void ;  but  the  answer  is,  he 
never  practised  until  he  took  out  his  certifi- 
cate. The  true  construction  of  the  acts  of 
parliament,  (which  he  reviewed)  does  not  re- 
quire that  a  person  should  take  out  a  certifi- 
cate until  he  oegius  to  practise."  Mr  Justice 
Btiyley  observed,  '*  He  (the  plaintiff,)  seeks  to 
recover  fees  gained  as  an  attorney,  when  in 
point  of  law  he  was  not  an  attorney"  and  the 
Court  was  "  clear  that  the  year  began  from  the 
time  of  admisMion,  and  not  from  the  time  tf 
practising.  It  followed  then  that  the  plainilfi 
had  lost  his  privilege,  by  the  omission  (ff  the 
first  year,  and  that  this  difficulty  eould  noi  be 
removed,  except  by  a  re-admission." 

And  in  Coren  v.  Sharpe,  1  B.  &  Ad.  386,  it 
wus  clearly  consid«fred  that  the  omission  to 
take  out  a  certificate  for  one  year,  nullified  the 
admission. 

It  is  adniitted  that  in  Ex  parte  Jones,  2  DowL 
P.  C.  451,  the  contrary  was  held,  but  only  by  a 
single  judge  J  that  in  Hilleary  v.  Hungnte, 
3  Dowl.  P.  C,  56,  Mr.  Justice  Littledale  in- 
clined to  Ex  parte  Jones,  ^nd  that  Be  Nicholag 
was  an  ex  parte  application ;  but  the  two 
former  were  considered,  and  the  point  that 
re<admission  was  necessary  wus  strongly  con- 
tested in  — —  V.  Hulkes  \  and  more  so  by 
Mr.  Erie,  Mr.  Cre^swell,  Mr.  Serjeant  Shee^ 
Mr.  H'.  H.  Watson^  and  Mr.  Aidison,  who  all 
appeared  against  the  Attorney  General  ViA  Sir 
f^.  IV.  Follett,  in  fViiton  v.  Chambers,  7  Ad. 
&  EU.  524,*  in  which  were  the  following  facts : 
In  1810  Air.  Wilton  was  admitted;  in  1S13  he 
first  took  out  a  certificate;  in  1320  be  discon- 
tinued it,  and  practl'e  also ;  in  1823  he  was 
rt  admitted,  but  did  not  take  out  his  certificate 
till  182^.  .  The  question  arose  on  the  defen- 
dant's motion  to  vacate  some  securiiiea  for 
costs,  which  was  opposed  by  the  above  splt^ndid 
array  of  counsel ;  and  Lord  C.  J.  Denman,  in 
his  judgment,  said,  "the  ground  of  the  mo- 
tion is,  that  the  plaintiff  was  not  an  attorney  at 
the  time  the  business  was  done.  *  *  *  It  is 
said  on  the  one  hand  that  the  statute  only  re- 
quires a  certificate  to  be  taken  out  by  the  party 
when  he  is  actually  practising ;  on  the  other^ 
that  he  cannot  be  entitled  to  take  out  his  cer- 
tificate at  any  time  after  his  admission  or  re- 
admission.  •  *  *  If  the  statute  had  been  a 
new  statute,  which  had  ne?er  received  a  con- 
struciiou  from  the  Courts,  we  might  be  in- 
duced to  put  a  construction  on  it  now  in  con- 
formity with  the  former  argument;  but  it  has 
received  a  construction  in  several  instances, 
and  from  that  we  think  we  are  not  at  liberty  to 
depart.  •  •  •  The  question  is,  whether  any 
distinction  arises  in  this  case,  from  the  cir- 
cumstance of  the  plaintiff  having  been  re-ad- 
mitted in  1823,  and  not  having  practised  till 
1 826."  And  after  referring  to  Ex  parte  Jones, 
his  Lordship  said,  "  it  is  to  be  observed  that 
the  attention  of  the  judge  in  that  case  does  not 
appear  to  have  been  drawn  to  Ex  parte  Ni* 


*  And  see  15  L.  0. 123«  where  that  case  waa 

first  reported. 
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tholaif  triieris  t1>e  Commoifi  ^\tAi  decided  that 
tli«  admitoioii  «f  an  tttorii«y  who  \\w  oihitieil 
to  take  out  a  cvrtilicate  ^r  oue^vkole  year 
after  his  admission,  is  absolutely  void,  and  be 
nmst  b^  re-admitted  Iiefore  he  can  practise.*' 
That  case  was  decided  upon  a considek-ation  of 
the  3lst  section  ;  and  EjeparteJoneM  is  there* 
fore  not  so  stronj^  an  authority  as  it  ini^bt 
have  lieen.  But  assumin^r  that  this  iattfircase 
18  ri|^ht>  aiiH  we  thiiik  it  does  ni>t  i^vern  the 
present,  as  the  Court  in  tlie^c  cases  deals  with 
the  circumstances  nresrntcd  to  its  attetitino  by 
ilie  party,  and  would  Hot  ^radt  a  ri^.hdmiiision 
ifk  Anew  that  Che  party  applyini^  did  not  mean 
to  practise  for  some  years  aftirrwards,  for  then 
it  would  feel  that  it  would  have  no  controul 
ovvr  the  conduct  of  its  officer  in  the  meantime. 
At  the  time  df  admissiim,  the  clerk  who  has 
served  his  articles  is  entitled  to  be  admitted 
upuo  proof  of  such  service;  and  the  Court 
t'annot  at  that  time  Impose  terms  upon  him ; 
but  when  he  applies  for  re*admi<UoD,  his  ap- 
plication is  to  the  discretion  of  the  Court,  and 
tefmd  mav  be  imposed  upon  him.  We  think 
that  in  thia  eave  the  plaiutiff  is  off  the  roll  nf 
attorneys.*'  Tlie  motion  therefore  socceededi 
It  may  be  said  that  in  (he  last  case  the  judg- 
met:l  only  annulled  the  re-udmiuhn^  although 
it  was  arf(ued  that  the  orif(ioai  ailiuis»ion  was 
void,  and  that  the  Court  i^ave  no  jud|{ment 
upon  that ;  but  Without  itoppinvr  to  in(|uire 
iuto  the  distinction  set  up  by  the  Court,  it  is 
submitted  that  the  Court  has  no  power  to 
impose  any  condition  On  a  t»arty  applyinj;  for 
re->admission  relative  to  the  takiiiir  out  his  cer^ 
tificate— nor  has  it  ever  done  so  |  liesides  which 
it  would  be  useless,  inasmuch  as  a  pariy^  omit* 
tioic  to  take  out  his  certificate,  would  bfe  off  the 
roll, — not  because  he  diit  not  coutply  with  the 
Condition  of  the  Court,  but  bticanse  h«  had 
violated  the  statute. 

Mr.  JFilton*9  case  was  hrouKht  before  the 
Court  of  Chancery,  in  Trinity  Term  183^^  on  a 
motion  '*that  he  was  not  entitled  to  costs," 
when  the  same  facts  appeared,  with  the  addition 
that  he  was  re-ndmiUedtL  solicitor  in  Chancery 
in  \^^ — on  which  occasion  the  result  of  the 
proceedinf(8  in  the  Court  of  Queen's  Bench  was 
mentioned,  and  the  Master  of  the  Rolls  refused 
the  motion  with  costs ;  and  after  referring  lo  the 
statute  and  the  cases,  said  "  that  it  was  never  in- 
sisted that  an  admission  de  novo  was  necessary ; 
and  if  a  re-admission  was  rcauisite,  that  as  Mr. 
Wilton  had  obtained  his  re-anmission  before  he 
be^an  to  act  as  the  soliritor  of  Mr.  Chambers, 
he  was  then  authorized  to  practise.  With  re- 
ference to  this  case  it  may  be  observed,  it  was 
not  contended  that  an  original  admission  was 
requisite,  and  tbat  the  distinction  between  (m 
original  and  a  re-^idmhuion  was  not  made  in 
argument,  and  that  although*  the  statute  Siiys 
that  the  former  shall  be  null  and  void  i  the 
latter  may  be  upheld  by  an  equitable  construc- 
tion of  the  proviso  in  the  3 1st  seft.:  in  oases 
where  no  certificate  ba5  been  taken  out  for 
more  than  a  year  after  the  original  admission, 
by  reading  tne  words,  "since  the  expiration 
of  tke  iasi  ctriijkaie*'  as  '*  since  the  expiration 


of  the  time  tthen  the  certifi^te,  if  taken  out, 
would  knee  ej-ptredV — This  would  enable  the 
Courts  to  re-admit  under  the  statute,  where  the 
certi6cate  has  not  been  taken  out  for  a  year 
from  the  admission,  and  under  which,  as  the 
preferable  mode,  it  is  presumed  that  every  ap- 
plication has  been  made,  otherwise  an  admis- 
sion de  novo  might  lie  necessary, — the  first 
clause  of  the  31st  sect»  htin^  imperative,  and 
the  3nd  only  directory, — a  di&tinction  well 
known  in  the  books,  and  re<|uiring  different 
modes  of  ioterpretatiunw  1'his,  though  a  strict 
construction  of  the  statute,  would  not  create 
any  difficulty ;  the  31  st  section  apparently 
contemplating  two  distinct  cases,  and  for  bntli 
of  which  it  has  amply  provided  i  the  legal  effect 
of  the  neglect  specified  in  the  first  clause  ren- 
dering the  admission  null  and  void,  but  rrmit- 
ting  the  party  making  it  to  his  own  original  rii^ht 
to  be  again  admitted,  as  if  he  had  never  been 
so  before ;  a  position  in  which  he  is  not  placed 
by  the  2nd  clause,  which  contemplates  the  cer- 
tificate being  once  granted,  and  consequently 
the  merging  of  the  articled  clerk  in  the  com- 
plete practising  attorney,  and  clearly  defines 
the  term!t  (payment  of  arrears  and  a  fiiie)  Upon 
which  he  may  be  re-admitted. 

Mr.  ff^ilton*t  case  was  subsequently  brought 
before  the  Common  Pleas  in  Eastt  r  Term,  1839» 
(Id  Law  Journal,  C.  P  242)  on  a  motion,  call- 
ing upon  him  to  shew  cause  why  he  should  not 
be  struck  off  the  rolls  of  that  Court,  «m  the 
ground  that  he  had  been  admitted  under  the- 
belief  that  he  was  an  attorney  <»(  the  Court  of 
King's  Bench.    The  only  a«iditional  fact  wap» 
that  in  1826  he  was  originalljf  admitted  in  thai- 
Court  upon  an  affidavit  that  he  was  an  attorney 
of  the  Court  of  King's  Bench,  and  the  production 
of  hie  original  admission  therein  1810,  having 
first  consulted  the  secondary,  and  acted  with- 
out fraud«    Lord  C.  J.  Titidal,  after  obFerviu|(' 
upon  thetfc points,  said : — "Now  it  maybe  ques- 
(itmable  whether  he  was  regularly  admitted^ 
or  (more  properly)  whether  he  was  entitled  to 
claim  to  be  admitted  in  this  Court  upon  filinif 
the  affidavit  wiiich  he  produced  <    fur  if  the 
difect  in  it  had  been  pointed  out  at  the  time,, 
the  Court  would  probably  have  reqaireU-  an. 
original  admission  in  this  Court.    Bui  he  waa 
admitted  de  facto  without  fraud.   He  had  never 
practised  in  the  Court  cf  Common  Pleas  before 
that  admission— he  had  never  l>een  guilty  oi 
any  neglect  in  taking  out  his  certificate  <i^er- 
his  original  admission  in  that  Court.    The  ob- 
jection, therefore,  which  was  made,  and  held  to 
be  available  against  the  validity  df  his  re^-ad* 
mission  in  the  Court  of  King's  Bench,  vie, 
that  he  had  net  forthwith  taken  out  his  certifi- 
Ciite,  and  that  therefore,  ntider  tlie  31  st  sec- 
tion, his  admissit-n  was  null  and  veld,  camielt 
apply  to  his  admission  in  the  Common  Pleas 
in  1826,  for  the  certificate  Was  forthwith  tnken. 
out  after  such  admission^andregularlffconHnued^ 
If  Mr.  Wilton,  instead  of  resting  upon  his  ad- 
misswn  in  the  Court  of  King's  Bench,  hid 
given  the  regular  notices,  and  obtained  hia 
admission  as  an  original  admission,  all  would 
not  only  have  been  valid  in  law,  bol  strictljr 
regular  and  free  from  objection«'' 
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It  will  be  oKserred  tliat  the  learned  Chief 
•Itistici'  does  not  addresv  himselfto  the  re-admis- 
pion  in  1823,  hut  to  the  oriffinal  admission  of 
IHlO,  thai  being'  the  one  produced  to  the  senond- 
urtj — 80  that  it  would  appear  that  the  judg- 
ments of  the  two  Courts  proceed  upon  two 
different  facts;  that  of  the  Queen's  Bench 
friviniBf  effect  to  the  re-admission  of  1823 ;  and 
that  of  the  Common  Pleas  to  the  original  ad- 
mission of  I8t0,  which  the  former  lost  sight  of 
altogether;  so  that  there  is  strong  ground  for 
contending,  that  if  the  fact  of  admission  in  the 
(/ommon  Pleas  preceded  the  re-admission  in 
the  King's  Bench,  the  secondary  was  impo»cd 
upon,  and  the  judgment  of  the  Common  Pleas 
mav  be  consequently  erroneous. 

The  present  Stamp  Act  ref|uires  a  certificate 
to  be  taken  out  yearly  by  every  person  admitted, 
(not  a  word  about  re-admission  or  practising) 
and  a  stamp  duty  of  6/.  and  4/.  to  l>e  paid  for 
the  first  three  years  after  admission,  and  of  12/. 
and  8/.  aftenvards,  and  therefore  it  is  asked  if 
the  higher  or  lower  duty  is  to  be  paid  upon  the 
certificate  taken  out  in  the  fourth  year  after 
admission,  ahhouxh  it  may  be  the  first  of  prac« 
tioDg. 

In  conclusion,  the  cases  of  Ex  parte  Nicm 
kolas  and  ■  v.  ffulkes,  irrespective  of  any 

other,  are  express  authorities  that  a  certificate 
most  be  taken  out  within  one  year  after  the 
admission;  and  the  Stamp  Act  legislatively 
confirms  them,  and  it  would  appear  from  the 
observation  of  Mr.  Justice  Dayley  in  Pearce 
V.  fFhale^  6  B.  &  (-.  38,  that  such  was  the 
opinion  of  the  Court  in  that  case,  although  it 
failed  for  want  of  proof.  That  learned  Judge 
is  reported  to  have  said, — *'  It  appears  that  the 
plaintiff' was  originally  admitted  an  attoin<7  in 
the  Court  of  King'«  Bench.  Fur  a  certain 
period  be  omitted  to  take  out  his  certificate, 
and  in  consequence  of  the  act  he  ceased  to  be 
an  attornep  of  that  Court.  In  that  f^oort  it 
was  proved  that  he  had  never  been  readmitted; 
but  that  proof  is  not  extended  to  the  other 
Courts ;  \f  admitted  in  the  Common  Pleas,  he 
would  have  a  right  to  conduct  business,  &c." 

X.Y. 

Our  learned  contributor  has  omitted  the 
case,  which  was  the  last  decided,  of  Eji  parte 
Marshall,  6  Dowl.  P.  C.  626  ;  (1/  I-.  O.  294), 
where  the  attorney  had  been  admitted  in  1814 
and  had  never  taken  out  any  certificate,  but  en- 
tered into  the  service  of  another  attorney,  where 
he  continued  till  his  master's  death,  and  it  was 
held  he  need  not  be  re-admitted,  but  might  at 
once  take  out  his  certificate.  See  also  Lord 
Tenterden's  construction  of  the  term  "  neg- 
lect," as  importing  culpability,  which  could 
not  apply  to  an  attorney  who  never  practised. 
Ex  parte  Matson,  2  Dowl.  &  Ry.  238. 

It  does  not  appear  that  the  attention  of  the 
court  in  Ex  parte  Nicholas,  was  called  to  the 
latter  part  of  the  31st  section  of  37  Geo.  3,  r. 


90,  providing  for  re-admission  on  payment  of 
the  duty  ''since  the  expiration  of  the  last 
certificate  i**  and  looking,  therefore,  at  the 
whole  of  the  section,  the  enactment  does  not 
appear  to  apply  to  cases  in  which  there  has 
been  no  certificate,  because  there  has  been  no 
practising. 

In  ffulkes's  tase,  it  appears  that  the  attorney 
sought  to  recover  costs  for  business  done 
whilst  he  had  a  6/.  certificate,  instead  of  one  for 
12/.  It  was  contended  in  that  case  that  the 
Annual  Indemnity  act  cured  the  objection,  but 
this  was  met  by  the  fact  that  the  award  in  ques- 
tion was  made  before  the  Indemnity  Act  of  that 
year  passed. 

It  is  certainly  much  to  be  regretted  that 
any  doubt  should  exist  on  a  point  of  frequent 
occurrence.  The  expense,  however,  of  re- 
admission  cannot  exceed  2/.,  and  there  is  no 
re-examination.    En. 

DECISIONS  OF  REVISING 
BARRISl^RS. 


ALMS-H0U8S. 

Four  persons  on  the  list  of  voters  at  the 
election  of  Members  of  Parliament  for  the 
county  of  Dorset  in  the  parish  of  Wim- 
bome,  St.  Giles,  were  objected  to.  They  stated 
on  the  list  as  their  qualification,  respectively, 
a  freehold  honse  and  garden,  and  in  stipport  of 
such  qualification,  they  proved  the  following 
facts : 

They  were  each  in  the  actual  occupation  of 
a  tenement,  consisting  of  one  or  two  rooms, 
with  a  garden  of  the  value  of  40s.  a-year  and 
more,  above  all  rents  and  charges. 

They  were  severally  put  in  possession  by 
Lord  Shaftesbury  or  his  agent,  verbally, 
without  any  writing,  except  a  written  entry  cf 
the  circumstance  in  a  book  kept  by  the  steward 
with  the  name  of  the  person  admitted. 

They  were  told  at  the  time  of  admission, 
that  it  was  a  provision  for  them  for  life,  and 
nothing  was  said  as  to  an^  conditions  by  which 
their  interest  in  the  premises  was  to  be  regula- 
ted, or  by  the  breach  of  which  it  would  be  de- 
termined. 

There  were  no  written  or  printed  rules  or 
regulations  to  l>e  found  in  the  house,  nor  were 
any  such  ever  known  to  have  been  in  force  or 
in  existence. 

For  a  period  of  more  than  fifty  years,  it  was 
proved,  that  no  one  had  left  the  house  from 
dismissal,  or  from  any  cause  other  than  death, 
nor  could  any  such  instance  be  brought  for- 
ward from  the  first  estalilishmciit  of  the  alms- 
house,— a  period  of  more  than  one-hundred 
years. 
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It  further  appeared,  that  Sir  Anthony  Ash- 
ley by  deed  of  feoffment  with  livery  of  seisin, 
28  August  1624,  ^ave a  house,  callea  the  Aluis- 
hoiise,  situate  in  the  parish  of  Wimbome  St. 
Cttles,  to  certain  trustees,  their  heirs  and  asstf^ns, 
In  tnist  to  permit  Sir  Anthony  Ashley  to  dis- 
pose of  the  premises  at  his  will  and  pleasure, 
during  his  life,  and  to  the  further  intent  and 
purpose,  and  upon  trust  and  confidence  that 
the  said  trustees,  their  heirs  and  assigns,  from 
time  to  time  for  ever,  from  and  after  the  de- 
cease of  the  8«d  Sir  Anthony  Ashley,  should 
permit  and  suffer  eleven  poor  and  needy  per- 
sons, or  so  manj  as  the  said  Sir  Anthony  Ash- 
ley in  his  life-time  should  appoint,  to  be  from 
time  to  time  nominated  and  appointed  as 
the  said  Sir  Anthony  Ashley  should  limit  and 
declare,  to  dwell  ana  inhabit  in  the  said  house, 
and  to  occupy  the  premises,  and  there  to  live 
together,  according  to  such  ordinances  and 
statutes  as  the  said  Sir  Anthony  Ashley  should 
make  and  ordain. 

It  was  provided  also,  that  when  and  as  often 
as  there  shall  be  so  many  of  them,  the  said 
trustees  or  such  others  as  should  thereafter 
be  feoffed  of  the  premises  dead,  that  there 
should  not  remain  above  the  number  of  four 
of  them  in  life,  that  then  and  so  often  the 
same  four  or  the  survivor  of  them,  should  grant 
and  convey  the  said  house,  gardens,  &c.  unto 
80  many  other  persons  and  their  heirs  as  shull 
make  up  the  full  number  of  twelve,  to  the  use 
of  themselves  and  the  said  new  grantees  and 
their  heirs,  upon  the  trust  and  confidence,  and 
to  the  intents  and  purposes  before  declared 
and  expressed,  to  the  end  there  may  be  never 
less  than  three  grantees  in  life  at  the  least. 

It  did  not  appt- ar  that  there  was  any  appoint- 
ment in  writing  by  Sir  Anthony  Ashley  ;  or 
that  he  made  any  ordinances  or  statutes  for 
the  regulation  of  the  inmates  of  the  alms 
house :  or  that  any  of  the  trustees  nsmed  in 
the  original  deea  were  replaced  on  their 
deaths  by  others ;  but  on  the  contrary,  it  was 

Iiroved  that  for  one  hundred  years  past,  the 
eeal  representative  of  Sir  Anthony  Ashley  for 
the  time  being  has  acted  as  sole  trustee,  in 
faithful  performance  of  the  trusts. 

On  these  facts  it  was  contended  that  the 
names  ought  to  be  expunged  from  the  list  of 
voters,  because, 

1  They  were  alms-men,  and  had  nothing  of 
their  own.  as  required  by  10  Hen.  6,  and  that 
their  admission  would  be  against  the  policy  of 
the  law. 

2.  That  supposing  them  to  have  a  sufficient 
beneficial  interest,  they  had  no  freeheld  estate 
under  the  appointment,  by  Lord  Shaftesbury, 
the  power  of  appointing  being  vested  in  the 
trustees  (as  their  heirs)  of  the  deed  of  1624. 

3.  That  supposing  the  power  to  be  vested  in 
I^ord  Shaftesbury,  it  was  not  executed  by  him 
so  as  to  confer  more  than  a  penuissive  occu- 
pation, without  a  freehold  interest. 

Mr.  Beaoan*»  decision  on  th»  case,  was  as 
foltows : 

'*I  think  that  the  first  objection  is  sufficiently 
answered  by  a  series  of  resolutions  of  parlia- 


mentary committees,  which  have  settled,  tliat 
persons  having  a  permanent  interest  in  any 
charitable  foundation,  are  not  thereby  disquali- 
fied from  voting  at  elections.  Coventry* t  cate^ 
1608 ;  16  Journ.  129 ;  Bedfurd^  3  Doug.  V2S ; 
SudUnsrU  ciue,  Pbill.  148  ;  Bedford  case,  2 
Doug.' 114. 

With  regard  to  the  second  objection,  the 
.  case  seems  to  rest  on  one  of  two  alternatives, 
either  that  the  ancestor  of  Lord  Shaftesbury » on 
the  foilure  of  trustees  and  their  apparent  heirs, 
usurped  the  fee,  and  has  since  executed  the 
trusts,  which  would  vest  the  legal  estate  in.him 
and  his  heirs  primd  /acta,  by  adverse  posses- 
sion, uninterrupted  for  a  long  course  of 
yeara :  or  that  ou  failure  of  trustees  and  their 
heirs,  the  Court  of  Chancery  has  in  the 
exercise  of  its  acknowledged  power,  and  in 
pursuance  of  its  maxim,  that  «  trust  shall 
never  ful  for  want  of  a  trustee,  invested  the 
representative  of  Sir  Anthony  Aslilf*y  for  the 
time  being  with  the  character  and  powers  of 
the  trustees  named  in  the  deed  of  feoffment. 

In  the  former  case  the  (juestion  would  be, 
how  far  a  parol  gift  by  the  lord  of  the  fee, 
would  operate  in  conveying  a  freehold  estate 
»'heu  coupled  with,  and  explained  by  the 
usage  of  one-hundred  years,  and  by  the  cir- 
cumstances attending  such  gift. 

According  to  the  latter  supposition,  the 
interference  of  the  Court  of  Cham-ery  would, 
if  I  may  use  the  expression,  resuscitate  the 
trusts  and  the  power  of  appointments  under 
the  deed  of  1624.  On  this  supposition  a 
general  appointment  by  parol  would  be  suf- 
ficient. 

This  practice  of  the  Court  of  Chancery,  of 
supporting  and  giving  effect  to  trusts,  has 
been  recognized  m  a  late  statute,  4  &  6  W.  4, 
c.  23,  which  enacts  that  where  any  person 
seised  of  any  land  upon  any  trust  or  by  way  of 
mortgage,  dies  without  an  heir,  it  shall  be 
lawful  for  the  Court  of  Chancery  to  appoint  a 
person  to  convey  such  land. 

It  is  true,  that  this  statute  applies  specifically 
to  distinct  subject-matter  from  charitable 
trusts,  and  refers  to  the  provisions  of  another 
statute,  1  i  (jeo.  4,  so  as  to  limit  its  effect ;  but 
still  as  it  recognizes  the  principle  of  interfer- 
ence, and  as  notwithstanding  all  the  late 
enquiries  instituted  by  the  commissioners  of 
charities.  Lord  Shaftesbury  has  for  many  years 
exercised  the  powers  ana  undertaken  the  re- 
sponsibility of  trustee  without  interruption,  I 
think  it  would  be  rather  exceeding  the  liue  of 
my  duty  as  revising  barrister,  to  assert  that 
such  powers  were  assumed  and  exercised 
without  competent  authority. 

I  am  inclined  to  rest  my  decision  upon  this 

ground;  but  even  in  adopting  the  former 
ypothesis,  I  am  not  prepared  to  say,  that  a 
parol  gift  would  not  operate  under  some  cir- 
cumstances to  pass  a  freehold  interest  in  land, 
or  rather  that  a  freehold  interest  might  not 
under  some  circumstances,  be  presumed  suf- 
ficient for  the  present  purpose.  It  is  sufficient, 
however,  for  nie  to  say,  that  I  have  retained  the 
names  on  the  list  on  the  latter  presumption." 


' 
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iniiehitancb  act. 

I  CONCEIVE  th-'it  in  the  case  put  by  M.  H  G., 
(p.  603.  vol.  20;)  the  father,  and  not  the  tiunu, 
18  the  heir  of  the  son.  The  first  sec.  of  3  &  4 
W.  4,  c  10(«,  stites  the  meaaio^  of  the ^vord 
*'  descent/'  as  well  where  the  heir  shall  be  an 
ancestor,  &c.,  as  where  he  shall  be  a  child,  &c., 
and  sec.  2,  states  every  descent  (ball  be  traced 
from  a  purchaser,  &c. ;  sec.  6.  states,  every 
lineal  ancestor  shall  be  capable  of  being  heir 
to  any  of  her  issue,  &c.,  and  sec.  7  enacts* 
that  none  of  the  maternal  ancestors  of  the 
person  from  whom  the  descent  is  to  be  traced, 
nor  any  of  their  descendants,  &c.,  shall  inhent, 
and  also  that  no  female  patemHl  ancestor  of 
such  person,  nor  any  uf  her  detcendttnii^  rhall 
l>e  capable  of  inheriting  until  all  his  mule  pa- 
ternal ancestors^  vnd  their  dtscendunis,  shall 
have  failed. 

Now,  both  the  aunts  and  the  father  claim 
thrtiugh  the  purchaser,  \V.  F,  who  died  in 
17B0,  and  as  by  the  6th  sec.  the  father  can 
claim  as  heir,  he  claims  by  detceHt,  the  mean- 
ing of  which  word  is  in  sec.  1,  as  by  sec.  7»  no 
female  paternal  ancestor,  nor  their  descen- 
dants, 8rc.,  shall  cliiim  until  the  male  paternal 
ancestors  and  their  descendants  shall  have 
failed ;  as  the  father,  by  being  heir  to  tlie  son, 
is  the  nearest  lineal  ancestor  on  the  male  side 
to  his  son,  and  through  him  a  descendant  of 
W.  F  's,  he  comes  within  bcc.  7«  in  preference 
to  the  aunts,  who  are  only  lineal  ancestors  on 
the  female  side. 

A  Rbadkb. 


wipe's  equity  of  asdbmption. 

At  p.  412,  in  the  last  volume*  a  coirespon- 
dent  states  the  case  of  a  married  woman  joining 
her  husband  to  effect  a  mortgage  on  her  sepa- 
rate estate.  If  the  mortgaged  estate  belongs 
to  a  ^eme  ofveri,  she  must  join  her  husband  m 
makmg  the  mortgage.  If  it  is  a  mortgage  in 
fee,  the  recitals,  the  operative  part«  and  the 
haiendum,  will  be  in  the  same  way  us  if  the  es- 
tate were  the  husliand's ;  but  in  the  proviso  for 
re-conveyance,  it  should  be  expressed  that  if 
the  huslwnd  or  his  wife,  or  their  respective 
heirs,  executors,  &c.  should  pay  the  mort- 
gage money  and  interest  to  the  mortgagee,  his 
executors,  «€.,  then  that  the  mortgagee  should 
re-convey  to  the  wife,  her  heir*  and  assigns, 
free  from  incnmbraoces ;  or,  in  order  to  enable 
the  husband  and  wife  to  make  any  further 
charge  upon,  or  disposition  of  the  property, 
(without  the  necetsity  of  a  fresh  acknowledg- 
ment by  the  wife.)  should  re-convey  to  such 
uses,  upon  such  trusts,  &c.,  as  the  husband  and 
wife  during  their  joint  lives  shall  direct  and 
appoint ;  and  in  default  of  such  diret  tion  or 
appointment,  &c.,  to  the  use  of  the  husband 
for  life,  remainder  to  th^  wife^  her  heirs  and 
assigns  for  ever. 


If  the  equity  of  redemptlmi  should  he  \U 
mited  to  the  hns/jntud,  it  ux>«ild  be  considered 
that  it  was  limited  by  mistake,  and  the  wife 
liOtwithstanding  would  be  entitled  to  the 
equity  of  redemption,  unless  it  were  shown  by 
recitsd  or  otherwise  in  a  clear  and  distinct 
mannt  r  that  it  was  intended  the  husband 
should  have  the  equity  of  redemption.  J*mr* 
V.  JttckMon,  16  Ves.  366  or  3561  and  Shep. 
Touch,  by  Atherley,  p,  U0,»  n  (2)  where  dM 
editor  suirgesta,  "  that  in  order,  in  such  case 
to  guard  tbe  wife  mote  effectually  agoiuKt 
fraiid  and  Iniposiiion,  it  mtghl  be  advisal)ie 
that  the  w^ifie  should  be  separately  e xamiucd  by 
some  respectable  person,  as  to  her  intention, 
and  that  such  person  shouhl  eodoi^e  a  memo^ 
randum  of  such  examiuatiuu  upon  the  mort' 
gage  deed,  and  attested  under  his  hand.' 


•» 


LANDLORD  AND  TENANT. 

In  reply  to  '*Studens,"  vol.  20,  p.  6ai« 
the  tenant  having  moved  the  goods  off  the 
premises,  it  is  presumed  that  the  possession 
has  likewise  l>een  vacated  {  if  so»  the  landlord 
may  obtain  a  summary  remedy,  under  such  of 
the  provisions  of  the  rolh>wing  statutes  as  inay 
apply  to  the  particular  circuin** lances  of  tUe 
case,  1 1  Geo.  2,  c.  19,  and  67  Geo.  3,  c.  52. 

R. 


SELECTIONS 
PROM  CORllESPONDENCE. 


ADMISSION  IN  THE  COURT  Of  BANKRCPTCT. 

A  clerk  from  the  country  went  to  London  to 
be  admitted,  under  the  guidance  of  his  late 
master's  agent.  The  latter  :»aid  nothing  to  the 
clerk  as  tu  his  admission  in  the  Court  of  Bnok« 
ruptcy,  and  be  knew  that  he  was  not  admitted 
in  that  Court«  Some  time  afterwards,  the 
young  attorney  sent  up  papers  for  a  ftat  to  tbe 
same  agent,  who  issued  the  fiat  in  the  name  of 
his  new  cUent,  and  the  latter  shortly  after 
called  the  attention  of  the  agent  to  the  circum- 
stance of  the  non-ad  mission .  The  agent,  how- 
ever, took  no  notire  of  it,-»the  fiat  was  worked, 
and  the  assignees  refuse  to  pay  the  costs  of  the 
fiat.  I'he  attorney,  of  course  is  unable  to  re- 
cover them,  unless  he  olHatn  an  order  from 
the  Court  to  enrol  his  admission,  nuHCpro  ttmc, 
U'hat  is  the  practice  on  this  point,  and  at 
whose  expence  should  the  application  to  the 
Court  be  made?  B. 


LEGAL  EDUCATION. 

I  consider  the  examination,  which  it  has 
been  obligatory  for  articled  clerks  for  the  last 
few  years  to  undergo,  has  in  no  inconsiderable 
degree  improved  them  in  legal  knowledge, 
and  as  a  necessary  consequence,  ithavbeen  br* 
neficud  to  the  public  at  large. 
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Tbe  cztmination  is  idso  of  ihe  hi^liect  be- 
nefil  to  tke  clerks  theinselv«s»  «s  I  have  every 
reasoo  to  believe  that  the  examinations  are 
fairlv  conducted,  without  any  admixture  of 
harshness  or  the  shadow  of  oppression.  While 
the  poetponed  attorneys  only  amount  to  some 
five  or  SIX  per  cent.»  too»e  pupils  who  under^f^o 
examinations  at  Apothecaries'  Hall  for  that 
profession,  amount  to  twenty-five  or  thirty  per 
cent. 

I  well  remember  an  observation  of  the  late 
examiner.  Master  Le  Blanc,  during  the  early 
part  of  the  new  system,  who  dthoiv(h,  a  f el  tow 
of  one  of  our  umversities,  declared  that  had  he 
in  his  youth  been  under  Uie  necessity  of  goina 
throuifh  the  ordeal,  he  did  not  believe  he  could 
have  done  so  satisfactorily. 

I  may  add,  that  in  France  no  one  is  allowed 
to  be  apprenticed  to  the  law  unless  he  has 
previously  taken  the  deg^ree  of  B.  A.  at  one  of 
the  French  universities  or  coUef^es.  and  all 
persons  are  there  prohibited  from  practising 
medicine  or  supenntendin|(  the  education  of 
youth,  until  they  have  taken  a  similar  dej^ree. 
The  attome>-s  and  notaries  in  France,  are 
therefore  men  of  very  superior  attainments, 
and  many  of  them  of  f(reat  eloquence. 

In  France  the  procureur,  or  attorney  at  law, 
never  prepares  conveyances,  and  the  notary 
who  prepares  conveyances,  wills,  &ti.,  cannot 
act  in  a  court  of  law. 

Bbta. 


EXECUTORSHIP  ACCOUNTS  AT  THE  LEGACY 

OFFICE. 

Haviuf^  lately  had  occasion  to  prove  assctt 
in  the  hands  of  an  administrtttor,  and  every 
other  source  of  evidence  failiuiir,  I  had  recourse 
to  the  Legacy  Office,  in  the  hope  of  ^uing  aii 
inspection  of  the  aLCounts  of  the  estate.  1  ifas 
not  only  peremptorily  refused,  but  also  told 
that  if  the  heads  of  the  office,  or  any  of  the 
clerks,  were  subpoenaed  to  produce  them  in 
Court,  no  attention  would  be  paid  to  it.  If 
this  practice  be  le^al,  it  must,  m  many  cases, 
l>e  productive  of  great  inconvenience,  and  some 
remedy  should  be  provided.  L, 


HILARY  TERM  EXAMINATION. 


We  are  informed  that,  although  the  printed 
list  of  persons  applying  to  be  admitted  on  the 
Roll  of  Attorneys  in  Hilary  Term  is  143  in 
number,  there  are  only  109  to  be  examined, 
and  probably,  as  usual,  several  of  these  will 
not  attend:  the  other  applicants  were  ex- 
amined last  term.  It  appears  therefore  that, 
notwithstanding  the  large  number  passed  in 
Michaelmaa  Term,  the  proportion  of  annual 
admissions  is  not  increased.  Next  term  mil 
complete  the  five  yc^ars  since  the  promulgation 
of  the  New  Rules.  •  All  who  are  now  coming 


up  were  of  course  articled  before  the  exami« 
nation  was  instituted,  except  in  the  rare  in- 
stances of  graduates  of  the  Universities.  We 
shall  soon  be  al>le  to  observe  what  numerical 
eflect  the  Examination  will  produce.  The 
final  number  of  rejections  is  very  small.  We 
believe  there  are  few  instunces  in  which,  on  a 
second  or  third  trial,  tbe  Candidates  have  not 
succeeded. 


SUPERIOR  COURTS 


SLorlr  Cl^ancellor'if  Court. 

SALE  OR  MORTGAGE. 

A.,  in  comif/eraiion  of  560/.,  conveyed  certain 
property  to  B.,  and  B.,  by  ffa  ngreement  of 
even  date,  promited  to  reconvey  the  pre* 
miiet  upon  payment  to  him  of  the  tn  id  turn, 
and  oj  the  expencet  of  the  conveyance^ 
trithin  one  year  from  the  date  thereof  he 
tahing  in  the  meantime  the  renti  andprofitSy 
if  he  preferred  the  same  to  interest  on  the 
said  sttm^  and  B.  accordingly  entered  into 
possession  of  the  premises :  Held,  that  the 
transaction  teas  a  sale. 

In  1821  tbe  plaintiflf's  father,  since  deceased, 
being  seised  in  fee  of  certain  cotta^res  and 
land,  and  being  indebted  to  tbe  defendant  in 
tbe  sum  of  200/.,  and  having*  occasion  for  a 
further  sum,  executed  indentures  of  lease  and 
release,  whereby, after  teciting  that  he  Richard 
Williams,  had  agreed  with  WiUiam  Owen  (the 
defendant)  for  the  absolute  side  of  the  said  he- 
reditaments and  premises  for  560/  &c.,  it  was 
witnessed  that  in  consideration  of  said  sum  the 
said  R.  Williams  and  his  viife  granted,  bar« 
gained,  sold,  aliened,  and  released  unto  W. 
Owen«  his  heirs  and  assigns,  all  the  said  here* 
diatments  and  premises,  to  hold  the  same,> 
with  their  appurtenants,  to  the  said  W.  O.,  his 
heirs  and  assigns  fiir  ever.  The  indenture- 
contained  a  covenant  on  the  part  of  Williams 
and  wife  to  levy  a  iine,  and  the  same  was  letied. 
Owen  paid  Williams  360/.,  \^hich.  with  the 
200/.  before  due  to  him,  made  the  sum  of  660/. 
By  an  agreement,  purporting  to  be  of  even  date 
with  the  said  indentures,  between  said  0%ren 
and  Williams,  after  reciting  that  Williams  and 
wife  had,  on  the  same  day,  executed  to  Owen 
an  absolute  conveyance  of  the  fee  simple  of  and 
in  the  said  cottages  and  land  for  660/.,  and, 
that  on  the  treaty  for  sale  of  the  said  heredita- 
ments and  premises,  it  was  agreed  between 
the  parties  tnat  in  case  Williams,  his  faeirB  or 
asidgns  would,  within  twelve  months,  pay  the 
like  sum  of  650/.  to  Owen,  together  with  Id/., 
the  costs  of  the  said  indentures  &c.,  then  the 
said  0««en  would  re-convey  the  said  heredita- 
ments and  premises,  with  their  appurtenances, 
to  R.  Williams,  his  heirs  &c.,  it  was  witnessed, 
that  in  case  Williams,  his  heirs,  executors,  &c. 
should  pay  the  said  sum  of  560/.  and  l^/.^  to 
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Owen  wichiii  twelve  months,  then  Otven 
ao-rced  for  himself,  his  lioirs  &i*..  th^t  he 
would  re-convey  the  said  heredituinents 
i^c,  free  from  incumbrancea,  to  Williams, 
his  heirs  &i*.  or  coasent  that  the  said  inden- 
tures should  he  cancelled,  Owen  to  retain  the 
rents  of  the  premises  from  the  date  of  the  in- 
struments to  the  payment  to  him  of  the  said 
550/.,  inste>d  of  interest,  if  he  preferred  the 
same  to  interest.  Owen  entered  into  pos- 
session of  the  cottajj^es  &c.  upon  the  execution 
o'  the  indentures,  and  continues  still  in  pos- 
session.  The  550/.  was  not  paid  or  tendered 
before  ihe  death  of  Richard  Williams  in  Au^st 
iS'.M.  Hi^  son  and  heir,  the  plaintiff,  was  then 
about  the  a^fe  of  eleven,  and  did  not  attain  his 
inaioriry  until  1834,  when  he  filed  this  bill  for 
rcdeemin;^  the  8aidhereditaments^c.,aUeg'in|^ 
that  the  transaction  between  his  father  and  the 
defendant  was  intended  to  be  a  mortf^a^e.  The 
defendant,  by  his  answer,  insisted  that  the 
conveynnce  of  the  property  to  him  was,  and 
was  intended  by  all  parties  to  it  to  be,  an  ab- 
solute sale.  He  did  not  deny  the  agreement, 
but  denied  that  the  suui  of  550/.  was  paid  or 
tendered  to  him  within  the  time  mentioned 
therein,  and  he  insisted  that  550/.  was  the  full 
value  of  the  property  at  the  time  of  the  con- 
veyance to  him.  The  f7re  Chancellor  wa^'of 
opmion  that,  on  the  authority  of  the  case  of 
Ijenxer  v.  Greenway,^  the  plaintiff  was  entitled 
to  redeem  the  property,  and  his  Honor  decreed 
accordingly  against  the  defendant,  and  for  an 
account  tiC,    The  defendant  appealed. 

Mr.  iVttkefield  and  Mr.  Koe  supported  the 
decree. — ^The  question  was  whether  the  con- 
veyance to  the  defendant  was  a  mortgage  or 
an  absolute  sale  They  had  cited  to  the  l^tce 
thttneeUor  the  three  cases  of  Manlove  v.  Bullfi 
Baker  v.  IVtnd^^  and  Isttmrr  v.  Greenvwy;^  and 
his  Honor,  after  hearing  the  case  twice  ai|^aed, 
came  the  second  time  to  the  same  conclusion  to 
which  he  bad  come  at  first,  viz  that  it  was  not 
a  sale.  The  only  evidence  in  the  cause  was 
the  deed  of  conveyance  of  June  1821,  and 
considering  that  deed,  together  with  the  agree- 
ment, they  submitted  that  tlie  Fice  Chancellor's 
decree  was  correct. 

Mr.  Hichards  and  Mr  Cocktrell  contended 
that  the  Vice  Chancellor's  decree  was  errone- 
ous, and  that  the  deed  of  conveyance  was  a 
purchase.  Williams  never  dealt  with  the  pro- 
perty in  any  way  since  the  date  of  the  deed. 
That  deed  was  not  expressed  to  l>e  a  mortgage, 
it  was  a  purchase  deed  in  all  respects,  and  it 
made  no  differenee  that  it  contained  a  clause  of 
re-conveyance  on  payment  of  the  money  advan- 
ced. The  full  vsdue  was  given  for  the  property, 
and  the  expense  of  the  conveyance  was  paid  by 
the  purchaser.  It  was  not  usual  in  the  case  of  a 
mortgage  for  the  mortgagee  at  once  to  enter 
into  possession,  as  the  defendant  did  in  this 
case.  The  only  point  in  favour  of  the  plain- 
tiff's case  was  the  agreement  that  the  vendor 
be  at  liberty  to  redeem  under  the  clause  of 
re-purchatie  in  the  deed.    The  deed  was  abso- 


•  19  Ves.  413, 
c  1  \c8.  160. 


^  2Vern.  84. 
d  19  Yes.  413* 


Itite  in  the  first  instance,  and  an  agreement  of 
ere  J  date  wat*  not  acted  on  They  cited,  ainonif 
other  cases,  EnHsworih  v.  GriJgUks^  Goodmnn 
V.  Griersonf  Dams  v.  Thomas.^ 

Mr.  U'akefieldy  in  reply. — ^The  transaction 
was  no  less  a  mortgage  because  the  deed  bad 
a  clause  of  re-purcha^te  in  place  of  a  clause  of 
redemption.  Coote  on  Mort.  29 — :^  1'he 
Courts  of  l^quity  leali  towards  the  holding  that 
these  deeds  with  clatues  of  re -purchase  are 
mortgage  transactions.  The  parties  to  this 
transaction  were  in  the  relation  of  debtor  and 
creditor.  The  defendant  did  not  enter  into 
possession  until  above  two  months  after  the 
date  of  the  deed.  The  case  cited  on  the  other 
side  did  not  support  the  proposition  there  con* 
tended  for. 

The  Lord  Chancellor  having  taken  time  to 
consider  the  case,  now  gave  his  judgment,  and, 
after  stating  the  facts,  stid  it  was  a  rule  well 
known  that  this  Court  would  hold  a  deed  nf 
conveyance  with  a  clause  of  re -purchase  to  be 
110  more  than  a  mortgage,  if  it  appeared  to 
have  been  the  intention  of  the  parties  to  the 
deed  that  it  should  be  a  mortgage.  His  Lonl- 
ship  referred  to  liarrell  v.  Sahine,^  Afetior  v. 
/,ees}  Goodman  v.  Grierton)  Ensttorth  w.  Grif" 
flthsy^  Dam*  v.  Thumns}  and  l^emer  v.  Green- 
rcvf^,°>  and  stated  the  view  which  each  of  the 
learned  judges  who  decided  these  cases  took 
of  the  question.  There  was  no  evidence,  nor 
ground  for  inference,  that  the  transaction  in 
this  case  was  iit tended  by  the  parties  to  be  a 
mortgage  and  not  a  sale.  The  case  of  Baker 
V.  9rind^  was  relied  upon  by  the  plaintiff. 
The  parties  to  the  deed  in  that  case  treated  it 
as  a  mortgage.  The  plaintiff  in  the  present 
case  has  not  established  atiy  title  to  redeem. 
The  Vice  Chancellor's  decree  must  be  reversed, 
and  the  bill  must  be  dismissed  with  costs. 

fFilliams  v.  Otr^ii  at  Westminster,  .^  pril  27» 
and  Nov.  16.  1840. 


PLBADINQ8. — A1IBND1IBNT8. 

Leave  to  tmend  pfeadins/rf,  or  to  piend  de 
novo,  6rfA^  matters  entirely  in  the  discre- 
tion of  the  Co*(rt  vhirh  heard  the  merit* ; 
this  C'juri  will  not  be  inclined  to  hear  an 
appeal  from  that  aiscretiun. 

To  a  bill  of  di8cov(*ry  file«i  by  the  plaintiff 
in  aid  of  an  action  of  eiectment,  ihe  defend  mts 
pleaded  the  statute  3  &  4  W.  4,  c.  27,  and  the. 
Master  of  the  Rolls  overruled  the  plea,  but 
gave,  the  defendants  leave  to  plead  da  iMCf», 
(see  the  report,  ante^  p.  27.)  irom  which  order 
the  plaintiff  appealed,  and  Mr.  tf'igritm  and 
M  r.  Bird,  having  been  heard  for  the  appellant, 
contending  that  the  defendants  having  failed  in 
their  plea,  should  be  compelled  to  answer  and 
give  the  discovery  asked  for. 

The  Lord  Chancellor,  without  hearing  coun- 


•  6  Bro.  P.  C.  184.  t  2  Ball  &  B  279. 
fflRuss.&M.506.  ^  >Veni.  !ii68. 

*  2  Atk.  494.  J  2  Ball,  &  B.  279. 

k  5  Bro.  P.O.  184.  i  I  Rnss.  &  Mvl.  509. 

«n  19  Ves.  413.  n  I  Ves.  seu.  l'60. 
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fv\  OD  tbe  other  side,  said,  that  to  ffive  leave  to 
atneDd  pleadings,  &c.,  ^vas  so  much  a  matter 
within  the  discretion  of  tbe  Jadsre  who  heard 
tbe  merits,  that  it  was  a  very  delicate  thing, 
Hud  very  Inconvenient  also,  for  one  branch  of 
the  Court  to  interfere  with  the  discretion  ex- 
ercised by  the  other.  He  had  listened  to  the 
argaroent  in  support  of  the  appeal,  to  see  if 
there  was  any  matter  on  the  merits  which 
could  require  this  court  to  interfere,  and  he 
saw  none.  He  agreed  with  the  Master  of  the 
Rolls. 

Ckadwick  v.  Broadwood.    Sittings  at  Lin- 
coln's Inn,  Nov.  28th,  1840. 


A8SI0NMSNT  OP  MORTGAGE. — SQUITABLB 

SET  OFF 

O.,  to  gecure  a  dffhi  to  hii  banken,  granted 
to  them  a  mortgage,  to  enurfi  to  them  and 
thHrsuccfSxore,  The  bah  ken  asMfgned  the 
debt  and  mor/gfige  to  C.  4*  Co.,  other 
bankers,  trho  a/ierwords  became  indebted  to 
G.  for  work  Hfc,  G.  wat  dectared  a  bank' 
rupt.  Held,  that  C.  4*  Co,  had  o  right  in 
Equity  to  tet  off  the  mortgage  dt*bt  against 
the  demand  bjf  G.'j  assignees  of  what  C. 
Sf  Co.  owed  him. 

(iroocock,  a  builder  in  Leicester,  being  in- 
debted to  Mansfield  &  Co.,  late  bankers  there, 
irrantedto  them  a  mortgai^e  of  certain  property 
for  tbe  purpose  of  securing  that  debt,  and  any 
other  debts  be  might  owe  them,  and  tbe  mort- 
gage was  to  enure  t  >  them  and  tbeir  succes- 
sors. Mr.  Man«field  and  another  partner  hav- 
ing  died,  their  representatives  and  the  surviving 
partners  assigneil  all  debts  and  mortgages  &c. 
to  CUrke  &  Co.,  other  bankers  in  Leicester, 
who  tlftereupon  succeeded  to  the  bank  of  Mans- 
field &  Co.  Clarke  &  Co.  employed  Groocock 
to  do  some  work  for  them,  and  they  owed  him 
a  consi<lerab]e  sum  for  such  work  and  mate- 
rials, when  he  became  embarrassed,  and  was 
declared  bankrupt.  His  assignees  brought  an 
action  against  Clarke  &  Co.  for  what  they 
owed  him.  They  pleaded  specially  tbe  mort- 
gage debt  due  from  the  bankrupt,  and  that  he 
promiaed  to  allow  it  in  account  with  them,  and 
they  claimed  to  set  off  tbe  same  against  the 
as.-ignee9.  They  failed  to  prove  their  plea,  and 
the  assii(nee«  obtained  a  verdict,  and  entered 
up  judgment  thereon.  Clarke  H  Co.  then 
filed  ibeir  bill  in  (chancery,  praying  for  an  ac- 
count to  be  taken  between  them  and  tbe  bank- 
rupt Hnd  his  assiirnee^,  and  for  an  injunctii)n 
to  restrain  execution  on  the  judgment  at  law. 
The  common  injunction  was  granted,  but  the 
Vice  Chani:eUor,  on  motion,  dissolved  it,  hold- 
ing that  the  plaintiffs  were  not  entitled  to  set 
'off  the  mortgige  debt,  which  was  assigned  to 
them  against  a  debt  they  themselves  oived  the 
bankrupt.  This  was  an  appeal  motion  from  his 
Honor's  decision. 

Mr.  Knight  Bruce,  Mr.  9§^igram,  and  Mr. 
J  Parker,  in  support  of  the  motion. — Al- 
thruifh  at  law  this  debt,  being  an  assignment 
fif  a  leg:ii  debt,  coulit  nut  be  set  off  against  the 
debt  due  from  tbe  plaintiffs  to  tbe  bankrupt,  it 
wa^  pro|ierly  the  subject  of  an  equitable  set 


off.  The  bill  prayed  that  an  account  might  be 
taken  between  the  plaintiffs  and  the  bankrupts, 
and  the  Master  in  taking  that  account  would, 
no  doubt,  admit  this  debt  to  be  set  off  against 
the  demand  on  tbe  other  side.  But  this  was 
not  a  mere  assignment  of  a  legal  debt, — it  was 
a  debt  secured  by  mortgage  in  1837, — assigned 
to  the  plaintiffs  as  the  successors  of  the  origi- 
nal mortgagees,  one  of  whom,  Mr.  Dalby,  was 
a  party  on  this  record.  Tbe  mortgage  was  as- 
signed to  the  plaintiffs  before  the  debt  from 
the  plaintiffs  to  Groocock  accrued.  If  Groocock 
bad  not  been  a  bankrupt,  he  could  not  be  heard 
to  resist  the  set  off  of  this  debt  against  his  da- 
mand^how  can  his  assignees  acquire  a  higher 
right  than  the  bankrupt  had  ?  They  referred 
to  the  following,  among  other  cases,  Rowe  v. 
Dawson,*-  Ryal  v.  Bou>les,^  Ex  parte  Stephens,^ 

Mr.  Stuart Rad  Mr.  Daniel,  for  the  defen- 
dants, the  assignees,  submitted  that,  as  this 
was  net  a  case  of  mutual  debts  and  credits,  and« 
as  there  was  no  privity  of  contract  between  the 
plaintiffs  and  the  bankrupt  in  respect  of  the 
mortgage,  but  they  got,  by  assignment,  the  debt 
secured  by  that  mortgage,  they  could  not  set 
off  that  debt  against  a  debt  which  thev,  in  their 
own  persons,  owed  the  bankrupt.  They  cited 
Bishqp  V.  Church,^  Hamtnond  v.  Messenger,^ 
fVhyte  V.  O^brien}  Ex  parte  Flint,  f 

The  Lord  Chancellor,  in  giving  his Jud^rment, 
said,  the  deed  entered  into  in  183/f  between 
Groocock  and  Mansfield  &  Co.,  provided  fur  all 
past  and  future  tminsactions,  and  declared  that 
the  security  for  these  transactions  was  to  en- 
ure to  all  the  successors  of  Mansfield  &  Co. 
Now,  the  plaintiffs,  Messrs.  Clarke  &  Co., 
were  the  successors  of  Mansfield  &  Co.,  and 
therefore  tbe  assignees  of  a  legal  debt,  to 
whom  the  debtor  contracted  that  tbe  se- 
curity was  to  enure.  The  prrperty  mort- 
gaged had  been  sold,  and  tbe  amuunt  of  the 
debt  was  not  yet  ascertained.  But  that  made 
no  difference  <  the  plaintiffs  were  entitled  as 
assignees  under  the  contract  to  have  the  pro- 
duce of  the  sale  applied  to  tbe  liquidation  of 
their  demand  under  the  mortgage.  Tbe  case 
was  not,  therefore,  one  of  a  mere  assignee  of 
a  legal  debt  coming  to  a  Court  of  E(|uity  to 
have  the  benefit  of  a  set  off,  which  he  could 
not  have  at  law.  And  in  that  view,  it  became 
quite  unnecessary  to  consider  what  the  deci- 
sion of  the  Citurt  might  have  been  if  the  mat- 
ter rested  solely  on  such  an  argument.  The 
case  of  ff^illiams  v.  Dams,^  went  much  further 
than  the  present  case.  The  security  was  al- 
leged to  be  insufficient;  but  if  it  had  been 
much  more  than  sutiicient,  the  plaintiff  would 
have  had  a  right  to  nn  inquiry  as  to  the  amount 
of  the  security,  and  to  have  bis  debt  liquidated 
out  of  the  amount,  when  ascertained.  The 
jurisdiction  of  tbe  Court  was  not  affected  by 
the  amount  of  the  security  that  might  be  found 
rtvailable  for  the  payment  of  the  debt.  A 
Court  of  Equity  recognized  such  an  assign- 


»  1  Ves.  sen.  321. 
c  1 1  Ves.  24. 
«  9  Sioi.  :i'27. 
e  1  SwHnsi..30. 


^  1  Ves.  sen.  p.  374. 
*  3Atk.  691. 
f  1  Sim.  &$.  551. 
h  2  Sim.  -161. 
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meat  of  a  debt  as  that  itliich  the  plaintiff  li«ld, 
and  Ttcognmng  U,  there  wat  UmdictioD  to 
enforce  a  Kt  off  a<;ainst  the  aewand  of  the 
defendants^  as  assifcneea  of  a  bankru^it.  The 
plaintiff  had  a  deuuiii4  under  the  assiffnment^ 
before  Grooeock  became  a  bankrupt,  and  for 
that  detuHnd  he  would  have  been  entilled  lo 
sue  in  a  Court  of  Equity.  The  pluintiffy  \nis 
therefore,  navr  entitled*  to  «et  off,  that  ileinand 
ajfiiinst  the  debt  claimed  \ty  the  ass^nvcra  of 
Grocock,  and  such  was  the  effect  of  the  deci- 
sion in  O' Conner  v.  Sptnght,^  The  relative 
Eosition  of  the  parties  here,  waa  estalilislied 
efore  the  baakniptcy,  aud  the  baukrifp»cy 
could  not  now  uSect  the  question  at  le^^ae  be- 
tween them.  For  these  reasons,  his  Lordship 
was  of  opinion  tlut  the  plaintiffs  were  entitled 
to  plead  a  set  off  in  e<|uity  to  the  same  extent 
as  tlfeey  would  have  hetn  en'itled  to  a  84't  off  at 
law,  if  they  had  been  the  ori)(iual  eredituvs  of 
Groocoi'k,  instead  of  being  the  assigneea  of 
the  debt» 

Clarke  w,  Cort^   siumj^a  at  Liacohi's  Inn, 
December  2d  &  3d,  1^40. 


I^Cre  inb*JcntfUar'€  Court. 

IjrJU«CTIO!«. — SPBCIFTC  BEQUEST.* 

Executor*  having  assented  to  a  it^eci/tc  be 
qttett^  cannot  (t/lterufurd*  deprive  the  lejffttee 
iff  that  contrnl  over  the  property  urfikk  litm 
been  ejeervised  wit  ft  thvir  concurrence. 

The  plaintiff's  lute  husbabd,  who  died  about 
two  years  ago,  being  i^ossessed  of  coneiderafUe 
property,  and  having  carried  on  an  extensive 
farming  Imsincss,  by  his  will  devised  nnd  he- 
ciucathed  t<ll  his  property  to  his  brothers,  the 
defendants,  upon  trust  to  pcrnnit  the  plaintiff 
to  receive  the  rents,  issues  and  profits  tliereof, 
for  her  own  use  and  benefit  so  l^ng  as  she 
should  remain  his  widow.  Upoa  the  death  of 
the  testator  the  plaintiff  coAtinited  to  carry  on 
the  farnuog  busiuesH,  and  took  upon  herself 
the  mauQgemeotof  ail  the  affaira connected  with 
the  testator's  estate,  with  the  perfect  know- 
If  dge  and  concurrence  of  the  deifendajttis«  who 
also  allowed  the  balance  in  the  banker  a  bands 
bclongiuiT  to  the  testator  at  his  death  to  be 
transferred  into  her  name.  The  plaintiff  con- 
tinued this  mauageuienit  until  the  month  of 
January  last,  receivuig  and  paying  all  monies 
on  acccHint  of  the  estate,  aaa  acting  generally 
in  Its  administration-;  \nU  about  that  time  some 
divsuutea  having  arisen  bet^vecs  the  plaintiff 
and  defendants,  in  consequence  of  a  matrimo- 
nial engagement  being  contemplated  by  the 
plaintiff  which  the  defendants  disapproved  of, 
they  gave  the  plaintiff  notk'e  that  they  should 
no  longer  allow  her  to  manage  the  testator's 
property.  They  also  gave  the  bankers  notice 
not  to  honor  the  plaintiff's  cheques,  and, 
having  threatened  to  remove  the  plamtiff  from 
the  farm  in  her  occupation,  a  motion  was  now 
made,  eje  parte,  for  an  iinunction  to  restrain 
the  defenaants  from  interrering  in  the  manage- 
ment of  the  farming  business  formerly  carried 

I  1  Scho.  &  Lef.  305. 


OD  by  the  testator,  and  also  from  preventing 
the  bankere  paying  any  cheques  drawn  by  the 
plaintiff  as  heretofore. 

h\  Bruee  and  Coleridge  havfng  stated  the 
above  facts,  urged  that  the  benuest  in  favor  of 
the  plaintiff  being  specific,  and  the  defendants 
having  assented  to  it,  could  not  now  retract 
their  assent,  when  nothing  in  the  testator's 
will  authorised  such  a  reaunsption  of  their  au- 
thority. 

The  ^iee  CkaneeiioruM  that  the  defendants 
having  given  the  plaintiff  possession  and  do- 
minion o\er  the  property,  could  not,  vrithout 
some  special  grounds,  deprive  her  of  the  ma- 
nagement of  it. 

Injunction  granted.— Ai<m  v»  If^illU^  Nov. 
l/ih,  1840. 


HoIU  Court. 

PLKA.—  PARTIEa.— COSTS. 

To  a  bill  to  impeach  a  teeuritp  Ufton  an  eetate 

which  ha*  been  devised,  all  the  ptrtiee  bene- 

ficifUljf  interested,  however  numerowSj  mmst 

be  joined  in  the  euif,  or  a  plea  will  be  al^ 

iMted/or  want  of  parties. 

If  separnte  plens  are  pui  in  by  the  same  soli~ 
citor  for  tuv  parties  on  the  same  ground, 
the  costs  of  one  only  will  be  allowed, 

Tlie  testator  in  this  case  devised  the  estate  in 
the  pleudinKS  mentioned  to  the  plaintiffs,  their 
heirs  and  assigns,  upon  trust  to  receive  the 
rents,  and  thereout  pay  an  annuity  to  his  widow, 
and  to  divide  the  residue  between  his  thirteen 
children,  and,  wlien  the  youngest  should  attoin 
tlbe  age  of  twcutv-ooe,  upon  trust  to  sell,  and, 
afcer  proviilincfor  the  annuity,  to  divide  the 
produce  between  his  said  thirteen  children,  or 
such  of  them  as  should  be  then  living,  and  in 
cave  any  of  them  should  have  died  leaving  is- 
sue, sucb  issue  to  have  the  benefit  of  his  or  her 
parent's  thare.  The  property  was  left  subiect 
to  a  mort^oige,  and  a  bill  had  been  filed  by 
the  mortgagee  for  a  foreclosure.  A  cross  suit 
was  then  instituted  by  the  present  pUintiffiK 
who  were  two  of  the  children  of  the  testator, 
and  the  trustees  appointeii  liy  his  will  for  the 
purpose  of  impeaching  the  security,  and  the 
mortgagee  had  pleaded  that  the  plainlififs'  bill 
was  defective  on  the  ground  of  all  the  children 
and  their  representatives  not  having  been  made 
parties. 

Pemberton  and  Chapman,  in  support  of  the 
plea,  said  that  this  was  clearly  a  caae  in  which 
all  the  cestui  que  trusts  must  be  before  the 
Court,  for  they  were  all  equally  interested,  and 
the  circumstance  of  two  having  the  legal  estate 
could  not  anthorize  the  Court  to  determine 
important  questions'  affecting  the  righu  and 
interests  of  the  other  parties  entitled  in  their 
absence. 

Kindersley  and  K,  Parker,  ewilrA.— The  rca- 
son  for  the  plaintifis  not  making  all  the cri/ni^ we 
trusts  parties  waf,  that  they  were  so  numerous 
as  to  render  it  extremely  inconyenient  to  bring 
them  all  liefore  the  Court.  One  of  the  testa- 
tor's daughters  was  married,  and  had  five  chiU 
dreu  living,  and  several  others  also  had  fami- 
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lies,  80  tliat  there  ^vcre  now  fifteen  jrrand-chil- 
dren  besides  the  thirteen  rhiltfren,  and  several 
of  ibe  latter  were  8ti!l  under  twenty-one.  There 
was  a  probabiKty  of  many  more  f^and-children 
bein?  horn,  all  uf  whom,  if  the  plea  were  al- 
lowed, must  he  made  parties  In  the  other 
8«t>,  all  the  chihiren  and  their  issue  had  ?>een 
made  parties,  and  the  consfr^ucuce  was,  that 
ID  that  suit  there  had  been  five  8U|»p1ementHl 
bills  and  biHs  uf  revivor  In  the  course  of  two 
year?.  [Tlie  Mttter  of  the  Rolls. — ^l^lie  plain- 
tiff "a  l»ill  does  not  i^tate  the  point  ]  It  is  not 
neresMiry,  as  in  a  rreditor's  suit,  thut  the  plain- 
tiffs shouM  state  the  biU  to  be  filed  on  behalf 
f»f  theitiselves  and  nil  other  parties  interested, 
nnr  is  it  necessary  to  have  anv  alle(>9tion  to 
that  effect  in  the  bill.  Besid;?s  which,  the 
plea  {Hit  the  matter  iu  issue  by  stating  the 
facts. 

The  Master  of  the  Rolls  sairl  he  was  sorry 
for  the  duty  be  had  to  perform  ;  for,  according 
to  the  rules  of  the  Court,  he  was  bmiad  to 
have  all  parties  iutere;>ted  in  ihc  estate  before 
the  Court.  He  was  not  cecialii  tUAt  a  bill 
miifht  not  be  so  fn^mcd  a&  to  uieet  the  difli- 
cuUy,  although  it  would  renuire  some  nicetv. 
The  arguments  which  had  been  sddre^s^d  to 
Liiii  iu  this  ca!>e  showed  that  it  would  Iks  very 
desirable  the  pruvilce  should  allow,  where  per- 
sons were  numerous,  that  some  should  repre- 
sent the  whole;  but  the  present  rule  of  ihe 
Court  being  otherwise,  he  was  bound  to  abide 
by  it.     Plea  allowed 

Khiderslej/  trusted  the  r'oiupt  would  not,  un- 
der the  c'lrcumstauieii,  allow  unv  co-ts.  Two 
of  the  defendant-",  who  were  brothers,  had  put 
in  Keparate  pleas  by  the  8a.me  solicitor. 

Pemlnrton  contended  that  they  were  Jnsti- 
fied  io  duio^  so,  as  their  interests  were  dif- 
ferent. 

Toe  A f osier  of  the  Rolls  said  that  the  same 
solicitor  ou);ht  not  to  luive  put  in  two  pleas. 
He  should  allow  the  costs  of  only  one  plea. 

Tarbuck  v  fFoodcock^  Dec.  3d,  1810- 

[We  trust  the  nimve  case  will  not  escape  his 
Liirds'iip's  recollection  when  his  valuable  ser- 
vices may  be  called  into  action  f(»r  setilioL'  the 
new  rules  of  pleading,  f«ir  which  the  profession 
are  now  ao  anxiously  looking.    Eo.J 


[Before  the  Four  Judges.} 

lakhlord  and  tenant. — mandami?8. 

Im  a  case  arising  undrr  the  1 1  Gdjo.  2,  c.  If), 
ss,  16  4"  17,  find  57  G^o,  3,  c.  h2,  irhtrre 
an  order  of  justices  has  been  mnde^and  ap- 
peated  from,  and  rtrersed  on  such  appeul 
hy  the  judge  of  assize ^  nnd  restitution  of 
the  premises  has  been  directrd,  this  Court 
frill  not  grant  a  mandamus,  to  compel  the 
Justices  ofthepeffce  to  carry  such  order  of 
restilutiun  into  effect, 

Tn  this  case  it  appeared,  that  Messrs.  Trail 
and  Weston,  two  magistrates  for  the  county 
of  Surrey,  had^  under  the  authority  of  11  Geo. 


?,  88.  16  &  17,  and  57  Geo.  3>  c.  52,  delivered 
possession  of  certain  premises  to  one  Sewell 
the  landlord,  the  justices  finding  the  siime  to 
be  deserted,  and  six  months'  rent  to  be  in  ar- 
re:ir  from  Wilson  the  tenant. 

From  this  decision,  Wilson  appetded  to  the 
jitstices  of  as^ze,  as  directed  bv  the  above  act, 
who  reversed  Ihe  decision  of  toe  magistrates, 
and  by  an  order,  reciting  the  raag'stratea 
record^  ordered  "  restitution  of  the  said  pre- 
mises 10  be  made  to  the  s<itd  Wilson,  and  that 
the  sum  of  30/.  for  his  costa  in  and  about  the 
nrenuses  be  paid  to  him  by  the  said  WiUiam 
Sewell."  Upon  an  af&davit  vertfytng  the  order 
of  the  justices  of  assize,  a»d  statinj^  that  it  had 
been  served  on  the  two  ma^pistEateSy  on 
>ewell  and  on  the  actual  oceupiera  of  the 
premises,  who  had  all  refased  to  obey  it,  the 
magistrates  declining  to  act  withont  th£  order 
of  tliis  Court, — 

Mr.  Feiers'lorf  had  obtained  a  rule  msi  for 
a  mandamus  to  Messrs.  Trail  and  Weaton, 
eommawling  thetn  to  make  restitatioo  of  the 
premises  to  WUson,  in  acrordance  with  the 
order  of  justicea  of  assise. 

Mr.  helly  and  Mr.  Bramtrell  now  appeared 
t*  shew  cause  oo  behalf  of  the  magwtrates, 
when  the  t'ourt  in*;uireA  to  whom  the  order 
was  directed  }  and  received  for  answer,  that  it 
was  directed  to  no  ore,  and  that  fact,  and  the 
question  whether  it  could  have  heen  directed 
to  these  magistrates,  are  the  points  which  the 
Court  is  now  called  upon  to  conaiiler. 

Mr.  Peiersdtrffi  was  then  cdlcd  on  to  sup- 
port his  rule.— If  this  rule  is  refused  the 
tenant  is  without  remedy.  [Lord  Penmnn,^ 
That  may  be,  but  we  must  see  whether  these 
justices  can  do  what  we  are  called^on  to  di- 
rect them  tp  do  ;  this  is  rather  an  authority  to 
an  officer  or  sheriff  than  to  the  magistrates,] 
The  act  does  not  state  who  is  to  malte  restitu- 
tion, and  it  Is  submitted  that  it  must  he  the 
magistrates.  'I  here  must  be  some  remedy  for 
the  tenant,  and  suiiposing  an  indictment  would 
lie  i^fainst  Sewell,  that  would  l>e  no  remedy  to 
the  tenant.  IColeritge,  J.— Why  do  you  call 
on  these  two  magistrates  rather  than  on  any 
other  two.]  Because  they  did  the  originu 
wrong.  1hcy  dispossessed  the  tenant,,  and 
ought  to  make  restitution. 

Per  Curiam. — It  is  clear  the  magistrates 
are  not  bound  to  make  restitution,  if  they 
have  power  to  do  bo,  it  must  be  under  the  sta- 
tute ;  but  there  is  nothing  said  there  upon  the 
sui»ject.  Ihc  rule  must  be  discharged  with 
costs 

7'he  Qfreen  v.  Trail  and  anotner,  M.T.  1840 

A'o/^.— .The  ground  on  which  the  justices  of 
asrize.  Lord  j4i>inger  and  Mr.  Justice  Little* 
dale^  reversed  the  decision  of  the  magistrates, 
was  that  six  months  rent  was  not  in  arrcar, 
witkin  the  meaning  of  the  statute,  tlieir  Lord- 
shipa  holding  that,  although  more  than  six 
months*  rent  was  due,  yet  that  the  tenant  was  en- 
titled to  deduct  therefrom  some  claims  for  re* 
pairs  done  by  him  to  the  house,  and  other 
matters  which  the  landlord  had  contracted  to 
perform,  and  so  reduce  the  rent  due  to  less 
than  the  amount  of  half  a  year's  rent. 


NEW  R  ULE  OF  THE  COURT  OF 
QUEEN'S  BENCH. 


U2       New  Rule  of  Court,— Common  Law  Siitings.'^Noiee  of  the  Week, — LeiUr  Box. 

tice  a  statement*  which  appeared  in  the  newa- 
papere,  to  the  eflact  that  judgments  should  be 
eotered  up  on  bonds  within  three  weeks,  ac- 
I'ordinf^  to  the  provisions  of  an  act  of  the  ]ast 
session.  We  scarcely  need  say  that  no  altera- 
tion ou  this  subject  has  taken  place.  The 
uiitttake  appears  to  have  arisen  from  the  Iri^h 
Imprisonment  for  Debt  Act,  3&  4  Vict.  c.  105, 
in  which  the  provit>ions  re^rdin^  the  61ing  of 
warrants  «»f  attorney  in  England  are  extended 
to  Ireland.  By  section  13,  after  1st  Nov., 
1640,  if  a  commission  of  bankruptcy  be  issued, 
warrants  of  attorney  executed  by  the  bankrupt 
are  rendered  void,  unless  they  have  been  filed 
within  twenty-one  days  after  execution,  or  tta- 
unless  judf^ment  has  been  signed  and  execu- 
tion issued  within  that  time,  and  the  assij^nees 
may  recover  back  the  money  levied.  The  ob- 
ject of  this  enactment  is  to  prevent  the  injus- 
tice done  to  creditors  by  secret  warrants  of 
attorney. 


Michaeimoi  Term^  1840. 

PBRBMPTORY  PAPER. — ENLARGED  RULES. 

It  18  ORDERED  that  the  rule  relating  to  en- 
Itirgred  rules ^  mndein  Michaelmas  Term  in  the 
thirtieth  year  of  his  Majesty  Kin^  George  the 
Second,  and  the  several  rules  relating  to  the 
Per  emptor y  Paper  made  in  Hilary  Term  in 
the  6tb  year,  in  Hilary  Term  in  the  fifteenth 
year,  in  Michaelmas  Term  in  the  »eventeentb 
year,  in  Hilary  Term  in  the  thirty-sixth  year, 
and  in  Easter  Term  in  the  forty  first  year  of 
his  late  Majesty  K\n%  George  the  third,  be  re- 
scinded.  And  it  is  further  ordered,  that  no 
further  rules  be  placed  in  the  Peremptory 
Papery  and  that  the  Peremptory  Paper  (except 
as  to  the  cases  already  set  dotvn  therein,)  be 
aholitked,  and  that  in  future  all  enlarged  rules 
shall  be  drawn  up  for  the  first  and  other  days  in 
the  next  term,  in  the  erder  in  trkhk  tkep  shall 
have  hern  enlarged,  and  in  such  numtter  for 
each  dap  as  the  Masters  may  s^e  fit,  and  eithet 
party  may  bring  on  such  enlarged  rules,  and 
the  Court  will  dispose  of  them  in  the  same 
manner  as  if  brought  on  in  the  term  in  which 
they  were  moved  respectively. 

By  the  Court. 


COMMON  LAW  SITTINGS, 
j^/ter  Michaelmas  Tenn,  1841. 

CQtiern'itf  Sencf). 

LOI^OON. 

Thursday  Dec.  10  | 

to  V  Com  mon  J uries. 

Thursday \7  \ 

Friday 181 

to  V  Special  Juries. 

Wedneedny ....  23  J 

The  Court  will  not  return  to  Middlesex. 


Common  S^eait. 

LONDON. 

Saturd8y..Dec.  12  I 

to  >  Special  Juries. 


Monday  2\S 


NOTES  OF  THE  WEEK. 


BUSINESS  IN  THE  MASTERS'  OFFICES  IN 
CHANCERY. 

In  our  last  number,  p.  89,  we  noticed,  from  the 
information  of  a  correspondent,  the  delay  in 
the  Mastem'  Office,  in  consequence  of  Master 
Brou}{h»in*s  illness.  We  now  understand  that 
the  L<)rd  (liancellor  has  made  an  order,  dis- 
iritmtiiig  the  causes  depending  before  Master 
Brou^rhum  amongst  all  the  other  masters  until 
further  onler.         

ENTERING   UP  JUDGMENTS. 

We  have  been  reminded  that  we  did  not  no- 


VITA  VOCE   EXAMINATION   BEFORE   MASTERS 

IN  CHANCERY. 

Oar  readers  are  aware  that  the  Masters  in 
Chancery  have  power  to  examine  the  parties 
or  witnesses  before  them  vivd  voce,  if  they 
think  fit,  and,  no  doulit,  this  power  is  a  very 
useful  one.  The  written  examination  under 
interrogatories  is  frequently  unsatisfactory. 
This  mode  of  examination  is  more  objection- 
able before  the  Master  than  before  the  Exami- 
nere  of  the  Court,  and  that  is  bad  enau/(h.  In 
the  latter  case  the  witness  is  called  upon  to  an- 
swer the  question  immediately,  in  the  presence 
uf  the  Examiner  ;  in  tiie  former,  the  answers 
are  prepared  beforehand  at  the  office  of  the 
solicitor  to  suit  the  con«cience  of  the  witness, 
and  then  sworn  to.  Thus  the  real  point  may 
be  artfully  avoided.  We  understand  that  some 
of  the  Masters  hesitnte  exercisinji:  this  power. 
Ihe  remedy,  we  think,  should  be  by  an  appli- 
catiun  to  the  Court  for  a  special  order  direct- 
ing^ a  vivd  voce  examination.  The  proceeding* 
by  interrogatories  may  defeat  the  very  object 
of  the  relereuce  to  the  Master. 


THE  EDITOR'S  LKlTER  BOX. 


Our  correspondent  at  Tenterden  is  entitled  to 
every  respect,  and  we  will  endeavour  to  meet 
his  wishes.  We  must,  however,  confine  the 
discussion  to  the  general  question,  on  which 
he  has  ably  written. 

The  queries  of  J.  B.  C,  may  be  answered  by 
reference  to  any  book  of  practice. 

Perpetual  Commissioners.  —  The   following 
names  were  omitted  in  the  Legal  Almanac: 
Lancashire,  Thomas  Potter  of  Manchester. 
Llan/yllin,  T.  Moreton  Jones. 

A  correspondent  at  Portsmouth  is  informed 
that  it  is  a  common  practice  in  the  city  of 
London,  for  creditors  to  make  alhdavit  of 
their  debts  before  the  Lord  Mayor,  and  tu 
send  out  powers  of  utturney  under  the  city 
seal,  to  recover  drhts  in  the  Culunies. 

The  letters  of  R.  W.  S. ;  "  Sludcns  /'  and 
C.  fchall  receive  early  attention. 


Sfir  itrgal  0h9tvhtv, 


SATURDAY,  DECEMBER  19,  1840. 


.*•  Quod  mafrU  ad  nob 


rertinet,  et  oeitcire  malum  esttHgitamns. 


HORAT. 


LETTERS 
ON  THE  COURT  OF  CHANCERY. 


LBTTEB  V. 

Tq  the  EdUor  of  the  Legal  Observer. 
Sir, 
I  NOW  approach  a  part  of  die  sabject  in 
which  I  hope  to  receive  your  entire  concur- 
rence, and  that  of  most  of  your  readers, — 
it  is  aa  to  the  necessity  of  a  most  extensive 
in  the  present  system  of  Equity 
and  more  especially  as  to  the 
piresent  rules  as  to  parties.     And  here  I 
must  say  that,  as  I  go  from  head  to  head  in 
this  inquiry — as  I  examine  into  its  actual 
state,  and  probe  its  wounds— each  for  the 
time  appears  the  worst,  and  I  am  filled  with 
amazement  that  a  system  so  loaded  with 
evil  and  injustice  in  all  its  parts  has  been 
suffered  to  exist  so  long.    Thank  God  that 
the  day  of  its  doom  appears  to  be  approach- 
ing— that  whether  the  reform  shall  go  the 
length  for  which  I  contend  or  not,  yet  it 
must  now  go  a  very  great  way  to  be  at  all 
satisfactory :  things  cannot  remain  as  they 
are.  A  very  extensive  reform  in  the  plead- 
ings and  practice  of  the  Court  of  Chancery 
must  take  place ;  and  I  would  respectfully 
say  to  those  now  engaged  in  preparing  it, 
were  it  at  all  necessary^  that  the  complete 
redress  of  all  grievances  is  always  a  much 
shorter,  as  well  as  a  surer  method,  than  a 
partial  reform.    But  one  of  the  fortunate  cir- 
cumstances attending  the  proposed  changes 
is,  that  not  only  the  most  willing  men  are 
engaged  in  it,  but  also  the  most  able  and  ex- 
perienced ;  and  not  only  the  most  able  and 
experienced,  but  also  the  most  willing  men  ; 
and  not  only  the  most  able  and  the  most 
willing,  but  men  the  most  powerful,  clothed 
with  fiill  power  to  carry  into  effect  the  most 
extensive  changes.     Dark,   and  confused 

vol..  XXI.     Ko.  f28. 


and  wretched,  therefore,  as  is  now  the  state 
of  the  Court ;  the  darkest  hour  is  next  to  the 
brightest ;  the  morning  begins  to  dawn : 
the  black  and  ghastly  shapes  begin  to  grow 
fainter,  and  in  their  place  begins  to  arise 
a  structure  beautiful  and  uniform,  a  true 
palace  of  juctice  ! 

But,  Sir,  I  turn  from  these  delightful  an- 
ticipations to  the  sad  realities  of  my  sub- 
ject ;  and  I  shall  devote  this  letter  to  some 
!  account  of  the  evils  attending  one  particular 
!  rule  relating  to  the  present  system  of  plead- 
ing.    I  have  already  described*  the  bill  in 
Chancery,  and  I  may  probably  turn  hereafter 
to  the  whole  existing  system  of  pleading;  but 
I  now  wish  to  call  attention  to  one  rule  re- 
specting it,  which  not  only  affects  the  plead- 
ings, but  materially  influences  the  whole  of 
the  proceedings  in  the  suit  from  the  begin- 
ning to  the  end ;  —  I  mean  the  present  rule 
as  to  parties  in  the  suit. 

1  have,  throughout  the  whole  course  of 
these   letters,    preferred    the    evidence   of 
others  to  giving  my  own  limited  experience; 
and  I  shall,  in  this  instance,  draw  largely 
from  Mr.  Garratt,'^  whose  testimony  is  pe- 
culiarly valuable  on  this  point,  as  all  his 
contemporaries  at  the  bar  remember  him  as 
an  able  and  accomplished  draftsman  in  very 
large  business.     Now,  what  does  this  gen- 
tleman  say  ?     "I  entertain  a  strong  convic- 
tion, the  result  of  more  than  a  quarter  of  a 
century  devoted  in  a  great  measure  to  equity 
drawing,  that  the  faulty  system  of  equity 
pleadings,  and  the  clumsy,  ineflicient,  and 
unsatisfactory  method  in  which  Courts  of 
Equity  receive  evidence  and  investigate  liti- 
gated questions  of  fact,  lie  at  the  root  of 
those  evils  in  the  system  which  are  felt  by 


*  Seeais/tf,  p.  81. 

*>  Suggestions  for   Reform  in    Chancerr. 
1837.  ' 
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the  public;  and  that  until  the  legislature 
strikes   at  these  fundamental  defects,  all 
other  attempts  at  reform  in  Chancery  will 
be    wholly    inoperative."      Of  the    other 
branches  of  the  root  deijenftor.;  but  let  me 
now  re-state  *Wflat  Mt.  Uarratt  BAys  ife  to 
the  rule  to  which  I  have  adverted.     "  There 
is  one  principle,  specious  in  appearance,  but 
a  source  of  much  expense  and  delay,  and 
sometimes  even,  operating  as  a  denial  of 
justice,  which  pervades  the  whole  of  a  suit 
in  equity.     1'he  principle  to  which  I  allude 
is  this; — a  Court  of  Equity  will,  in  general, 
decide  no  question  of  right — will  not  declare 
the  true  construction  of  an  instrument  — 
will  not  dispose  of  the  property  in  litiga- 
tion,  unless  it  be  satisfied  that  all  parties 
Are  before  the  Court,  who,  in  any  possible 
event,  according  to  any  imaginable   con^ 
ptructipnof  the  instrument,  may  have  ail 
interest—  however  remote,  or  however  mi* 
nute  ~  in  the  question  to  be  decided,  or  the 
property  to  be  administered.     It  is  not  held 
sufficient  that  there  are  before  the  Court 
parties  having  a  similar  interest  with,  and 
competent   tp  sustain  the  rights  of  tHose 
who  are  absent ;  all  parties  interested  must, 
with  certain  ejcceptions,  be  brpught  before 
the  Court  by  bill  and  answer,  either  in  an 
earlier  or  in  a  later  stage  of  the  jn'opeedings 
—  either  before  or  after  the  firsts!  ecree/*  l^s 
rule  has  in  certain  cases  been  relaxed, an4  the 
CommisEJonexs  of  1 824  "  think  that  th^  re- 
haation  may  possibly  be  extended  beneficially 
to  the  suitors ;  but  we  do  not  atteoipt,  they 
f'.'vy,  to  specify  the  particular  instance,  con- 
f&iderin^  that  the  Court  has  already  an  ample 
discretion  in  this  respect.'*     Report,  p.  26, 
27.     But,  adds  Mr.  Garratt,  "the  misfor- 
tune is,  that  the  discretion  which  the  Court 
may,  but  rarely  does,  exercise  at  the  hearing 
or  the  cause,  affords  no  guide  to  the  coun- 
s-i  I  who  draws  the  bill,  and  who  feels  it  ne- 
C(^5sary,  in  the  present  state  of  the  law,  to 
i^.Hke  all  interested  persons  parties  to  the 
suit,  plaintiffs  or  defendants,  except  in  those 
cases  which  are  expressly  excepted  by  de- 
cision.    He  feels  his  character,  as  a  pleader, 
involved  in  so  framing  his  bill  that  his  cli- 
ent may  not  be  turned  round  at  the  hearing 
fnr  want  of  parties."     He  then  instances 
tic  most  usual  case  of  hardship, — an  admi- 
nistration   suit, — and    continues   thus:  — 
"  Where  the  defendants  are  numerpua,  ex- 
pcnse   and  delay  are  occasioned    by    the 
inHny  answers  to  be  put  in — by  the  office 
Copies  which  commonly  each  defendant  who 
Rppears  by  a  separate  solicitor  has  to  take, 
both  of  the  bill  and  of  the.  pjaintifi^'s  deposi- 
tions—by the  increased  length  and  numher 


of  the  briefs  for  the  hearing— and  frequently 
by  bills  of  revivor  and  supplement,  arising 
out  of  the  death  or  marrii^e  of  a  party.  It 
is  a  practice  productive  of  hardship: — haxd- 

ship  to  ti^  4^^^^^^^  ^^  ^^  ^^^  interest 
^wnkibe  pkirftifF,  panUctiiitly  if  the  suit  is 
instituted  in  opposition  to  their  wishes,  and 
without  any  substantial  ground  of  complaint 
ngtiinst  the  executor,  ail  the  costs  being 
then  j)aid  otit  of  the  fund  to  be  distributed  ; 
—  hardship  also   to  the  plaintiff,  if  he  has 
a  just  ground  of  complaint  against  the  exe- 
cutor, inasmuch  as  he  cannot  obtain  relief 
without  a  suit  needlessly  tedious  and  ex- 
pensive.    //  sometimea  happens  that  a  smali 
estate  is  squandered,  or  nearly  squandered 
away,  in  costs,  in  consequence  of  the  liti- 
gious disposition  of  one  of  the  residuary  /e- 
gatees,  the  biher  residuary  legatees  thereby 
losing,   or  receiving   in   a  greatly   reduced 
state,  those  shares  of  the  property  which  the 
executor  would  have  paid  them,  and  they 
would  have  acvepted  wkhout  suH:  tmd  at 
other  times  a  fraudulent  executor  m^  escape 
being  called  to  account,  the  necessary  mat 
being  too   expensive  to   he  usefully  pr^Be^ 
cuted,"     So  that  the  rule  as  to  patties  fte- 
tinently  exhausts  the  whc^c  estate,  or  dmes 
the  parties  tp  some  other  remedy  Ifaan  that 
nominally  afforded  by  a  CotBrt  df  Bqaity. 
•An  instance  of  the  latter  is  given  ^  the 
present  Master  of  the  Rolls,  (Cben  Mr. 
Biekersteth)  in  his    evidence    befiare    tbe 
Chancery  Commis«6n :— •*  Where  Hie  par- 
ties were  as  many  as  fifty  or  sixty  persons 
interested  in  the  residue  of  a  real  estate^  and 
were  all  made  parties,  that  frequent  «ibate« 
ments  occurred,  and  that  after  a  litigiitioii 
of  some  years  the  case  was  settled  bf  some 
private  arrangement,  on  acctmnt  of  the  «8|^* 
culty  in  bringing  the  cause  to  a  hearing.** 
Min.  of  Ev.  qu.  S€,  68,  p.  173. 

I  have  now,  Sir,  surely  said  enoo^  to 
shew  that  this  rale  frequently -aiBOOnlts  to  a 
denial  of  justice ;  but  stiH  some  one  may 
say  it  is  a  necessary  one,  and  however  great 
the  hardship  may  be,  it  must  be  endured. 
Is  it  therefore  a  necessary  rule  ?  The  diffi** 
culty  is  not  felt  at  commtito  law,  where  the 
executor  represents  all  the  persons  interested 
under  the  will.  But  it  is  not  a  necessary 
rule  even  in  Equity,  where  tlie  estate  is  real 
instead  of  personal.  In  the  former  case  the 
same  rule  as  to  parties  does  not  apply.  1'he 
rule,  therefore,  has  not  the  merit  of  bciisg 
consistent  with  itself.  I  would  therefore 
greatly  modify  this  rule,  and  that  whidnaay 
be  substituted  has  been  alluded  to  by  the 
present  Master  of  the  Rolls,  in  bia  evideaoe 
before  the  Chancery  CommissioB.     "  Wlwn 
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individuals  are  made  parties  only  for  the 
pur]>ose  of  their  being  bound  by  the  account 
to  be  taken,  it  would  be  sufficient  to  bring 
thera,  or  to  give  them  an  opportunity  of 
coming  before  the  tribunal  when  the  account 
is  taken.'*  Min.  £v.  p.  173.  This  plan  is 
also  fully  approved  of  by  Mr.  Garratt,  and 
fully  entered  into  by  him  (see  Pamphlet, 
p.  43),  and  would  be  quite  sufficient  for  the 
puiposes  of  justice.  Where  a  party  chose  to 
litigate  an  account  or  other  matter  pend- 
ing before  die  proper  tribunal,  let  him  do 
so ;  but  do  not  ibroe  him  to  do  so  in  spite 
of  liimself — do  not  force  him  to  spend  his 
raouey,  or  diminish  the  funds  of  the  estftte, 
by  squandering  them  for  no  useful  purpose. 
By  tiie  present  rules,  although  he  is  folly 
represented  by  others  in>  the  suit— although 
be  is  qui'e  satisfied  with  the  decree,  and 
that  justice  has  been,  or  would  be  done  him, 
be  must  «^pear  and  consent ;  and  tliis  form, 
where  the  parties  are  numerous,  costs  hun- 
dreds and  hundreds  of  pounds. 

This  rude,  therefore,  as  to  parties,  the 
DMScUief  of  which  runs  through  the  whole 
of  a  suit,  I  have  thought  sufficiently  impor- 
tant to  dnke  the  subject  of  a  letter ;  and,  I 
cannot  concfaxle  at  better  than  by  observing, 
that  among  tke  many  eminent  persons  to 
wfaeiB'Gkancery  Helorm  is  indebted,  to  no 
person  is  t^  cause  under  greater  obligation 
tban  to  the  present  Master  cf  the  Rolls,  one 
of  the  earliest,  steadiest,  and  most  powerful 
and  able  friends,  who,  in  this  instance,  as  in 
many  others,  has  not  only  done  his  best  to 
point  out  the  evil,  but  to  supply  the  reme- 
dy. Great,  iKywever,  as  his  services  have  al- 
ready been  in  this  cause,  i  doubt  not  they 
w^  be  thrown  into  the  shade  by  what  he 
will  himself  accomplish  in  future. 

J  am.  Sir, 
Your'D  with  much  regard, 

PUTSR, 

Lincoln's  Inn,  Dec,  15, 1840. 
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VBNDOSAMI  FDBCHASBR. 

Ok  a  purchase  or  mortgage  of  a  fund 
vested  in  trustees,  it  is  the  well-known 
practice  to  give  notice  to  such  trustees  of 
the  purchase  or  incumbrance,  in  order  to 
gain  priority  over  any  o^er  incumbrance ; 
but  it  does  not  appear  that  a  notice  of  this 
sort  is  essential  to  the  validity  of  the  title. 
"  I  do  not  understand,"  says  Lord  Lang^ 
ink  in  a  recent  case,^  "  that  in  a  transac- 
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tion  of  this  kind  it  is  an  essential  part  of 
the  title  of  the  vendor  to  shew  that  notice 
has  been  given  to  the  trustees  of  the  fund ; 
such  notice  is  important  in  order  to  prevent 
a  subsequent  purchaser  or  incumbrancer  from 
obtaining  priority ;  but  if  no  other  purchaser 
or  incumbrancer  has  given  notice,  then  it 
does  not  appear  to  me  to  be  material  that 
the  plaintiff  has  given  no  such  notice  of  his 
deed,  llie  object  of  notice  is  to  exclude  a 
subsequent  purchaser  and  incumbrancer  on 
the  fund;  and  if  it  can  be  shewn  that  no 
subsequent  party  has  come  in,  then  the 
fact  that  notice  has  not  been  given  would 
not,  as  it  seems  to  nie,  be  an  essential  blot 
on  the  title."  It  is  to  be  observed  on  this, 
that  notice  is  given  not  only  to  prevent  a 
subsequent  purchaser  or  incumbrancer  from 
gaining  priority,  but  also  to  obtain  priority, 
over  a  prior  purchaser  or  incumbrancer  who 
has  omitted  to  give  the  requisite  notice. 
It  seems  necessary,  however,  that  the  state 
of  the  trust  should  be  fully  shewn.  **  It  is 
necessary,"  continues  the  Master  of  the 
Rolls,  "  that  full  means  should  be  afforded 
of  most  carefully  enquiring  whether  notice 
has  or  has  not  at  any  time  been  given  to  the 
trustees ;  hence  it  becomes  important  to 
know  who  were  the  persons  filling  the  cha- 
racter of  trustees  from  time  to  time.  This 
has  not  been  shewn,  neither  has  the  time 
when  the  several  trustees  died  been  proved, 
nor  who  was  the  survivor.  It  is  said  that 
this  proof  was  not  necessary,  because  an 
application  was  made  by  the  purchaser  to 
the  party,  who  was  stated  by  tiie  vendor  to* 
be  the  representative  of  the  last  surviving 
trustee.  The  application  was  naturally 
made  to  the  person  pointed  out  by  the  ven- 
dor, but  that  by  no  means  renders  it  unne- 
cessary to  ascertain  that  the  representation 
WHS  really  correct.  No  evidence  whatever 
has  been  given  that  Piant  was  the  surviving 
trustee,--  if  he  was  not,  the  title,  so  far  ais  it 
depends  on  that  matter,  is  goodfor  nothing." 
And  see  Price  v.  Strange,  5  Mad.  164. 

In  the  same  case  the  fourth  condition  of 
sale  was  as  follows :  — "  llie  vendor  shall 
deliver  an  abstract  of  title  to  the  purchaser 
or  his  solicitor  within  two  days  of  the  day 
of  sale,  to  the  stock  in  question ;  and  all  and 
every  objection  to  the  title  shall  be  made 
and  communicated  in  writing  to  the  ven- 
dor's solicitor  within  twenty -one  dags  after 
the  delivery  of  the  ab.^ract ;  and,  if  the  same 
be  found  valid,  the  vendor  shall  be  at  liberty 
to  rescind  the  contract  on  retumifetg  to  the 
purchaser  his  deposit  money ;  but  all  and 
every  objection  to  the  title,  not  so  takeh  and 
communicated  within  such  period  of  twenty- 
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one  days  from  the  delivery  of  the  ahstrnct 
aforesaid,  shall  be  deemed  waived,  and  in 
this  respect  time  shall  be  considered  the 
essence  of  the  contract." 

But  the  right  construction  of  this  article 
was  declared  to  be.  that  the  twenty-one 
days  did  not  begin  to  run  until  a  perfect 
abstract  had  been  delivered.  **  To  say, 
said  Lord  Longdate,  "  that  the  time  for 
making  objection  should  run  from  the  time 
of  delivering  an  imperfect  abstract,  from 
which  it  could  not  be  ascertained  what  ob- 
jections there  might  be,  appears  to  me  ex- 
tremely unreasonable."  It  was  further  held 
in  this  case  that  the  certificate  of  a  stock- 
broker of  a  fund  standing  in  the  bank 
IS  insufficient  evidence  of  that  fact  as  be- 
tween vendor  and  purchaser.  Hobson  v. 
BeU,  2  Beav.  17. 


JUDGMENTS 
AFFECTING  REAL  EbTATES. 

WHEN  AND  WHBRB  SEARCHES  ARE  TO  BE 

MADE. 

It  18  of  great  importance  to  the  practitioner, 
on  account  of  the  responsibility  he  incurs, 
that  before  completing  any  purchase  for  his 
client  he  should  search  at  the  several  proper 
phces,  and  during  the  proper  extent  of  time, 
fpr  incumbrances.  It  may  happen  that  part 
of  this  search  is  confided  to  a  clerk,  and  not 
completely  performed.  It  is  remarkable, 
however,  that  very  few  cases  of  neglect 
have  ever  come  before  the  Courts.  It  may, 
nevertheless,  be  useful  to  state  briefly  the 
present  practice,  especially  under  the  acts 

1  &  2  Vict.  c.  110,  and  2  Vict.  c.  11,  and 

2  &  3  Vict.  c.  29. 

It  will  be  recollected  that  a  new  registry 
with  the  senior  Master  of  the  Common 
Fleas  was  established  under  the  1  &  2  Vict, 
c.  110,  s.  19.  for  judgments,  decrees,  and 
orders,  operating  under  that  act.  Then 
same  Sir  E.  Sugden's  Act,  2  Vict.  c.  1 1, 
for  the  protection  of  purchasers,  directing 
that  judgments  docqueted  under  4  &  5 
W.  &  M.  c.  20,  shall  not,  after  Ist  August, 
1841,  affect  any  lands,  &c.,  unless  regis- 
tered with  the  senior  Master  of  the  Common 
Pleas      See  also,  2  &  3  Vict.  c.  29. 

The  docquets,  under  4  &  5  W.  &  M.  c. 
20,  were  directed  to  be  finally  closed  after 
the  passing  of  the  2  Vict.  c.  11,  but  with- 
out prejudice  to  the  operation  of  any  judg- 
ment then  already  docqueted.  The  exten- 
sion of  the  time  till  the  lat  August.  1841, 
is  evidently  ineant  to  afford  opportunity  for 
parties  in  existing  judgments   to  register 


them  in  case  they   intend  to  make  them 
avaiiable  against  lands,  &c. 

Under  these  acts,  therefore,  the  following 
practical  rules  may  be  stated  regarding  the 
requisite  searches  for  judgments. 

1st.  Unlit  the  Ut  August,  1841,  the  fol- 
lowing are  the  places  where  search  must  be 
made  for  judgments  affecting  real  estates : — 

1 .  The  new  registry  office  established  by 
the  1  &  2  Vict,  c  1 10,  under  the  directions 
of  the  senior  Master  of  the  Court  of  Com- 
mon Pleas.  The  entry  will  be  found  in  the 
name  of  the  oumer^  whether  legal  or  equita- 
ble, of  the  estate  charged.  The  search, 
therefore,  may  be  limited  to  the  name  of 
such  owner. 

2.  The  Judgment  Offices  of  the  Courts 
of  Queen's  Bench,  Common  Fleas,  and  Ex- 
chequer of  Pleas. 

3.  The  Judgment  Offices  of  the  Courts 
of  Common  Pleas  at  Lancaster  and  at  Dur- 
ham, when  the  property  is  situate  within 
the  jurisdiction  of  those  Courts. 

4.  The  Middlesex  and  Yorkshire  Regia- 
tries,  when  the  property  is  in  those  counties. 

2d.  After  the  \st  August,  1841 ,  the  search 
in  the  Common  Law  Courts  will  become  un- 
necessary, as  Sir  Edward  Sugden's  Act,  2 
Vict.  c.  II,  s.  2,  will  then  come  into  opera- 
tion, and  the  search  may  be  confined  to  the 
new  registry  with  the  senior  Master  of  the 
Court  of  Common  Pleas. 

M.  So  much  as  to  the  place  of  search  ; 
next,  as  to  the  ftwc— A  judgment  is  pre- 
sumed to  be  satisfied  after  twenty  years, 
but  after  the  ist  August,  1841,  the  search 
need  not  be  extended  farther  back  than  Jive 
years,  inasmuch  as  all  judgments  of  any  of 
the  Superior  Courts,  decrees,  or  orders,  in 
any  Court  of  Equity,  rules  of  a  Court  of 
Common  Law,  and  orders  in  Bankruptcy  or 
Lunacy,  which  sioce  ttie  1  &  2  Vict.  c.  1 10, 
have  been  registered,  or  which  shall  here- 
after be  registered,  shall  be  null  and  void 
against  lands,  &c.,  as  to  purchasers,  mort- 
gagees, or  creditors,  unless  registered  with 
the  senior  Master  of  the  Common  Pleas.  *2 
Vict.  c.  11,  s.  4. 

It  may  be  proper  to  add, 

4lA.  I f  there  be  any  suspicion  of  judgment 
incumbrances,  it  is  advisable  to  make  the 
searches  immediately  after  receiving  the  ab- 
stract of  title ;  but  if  there  be  no  suspicion, 
the  search  is  usually  made  immediately  be- 
fore the  completion  of  the  purchase.  It  may 
be  well,  however,  to  inquire  whether  any 
other  judgments  exist  than  those  which  ap- 
pear on  the  abstract. 
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PRIVILEGE  OP  ADVOCATES  IN  RE- 
GARD TO  ALLEGED  DEFAMATION. 

The  judgiDPut  in  Hods^son  ?.  Scarlett,  1  Barn. 
&  Aid.  2^0,  is  uutiucstioDably  correct,  because 
tbe  defenduQt'a  observations  were  pertinent  to 
the  issue,  inasmuch  as  Mr.  Hodgson  had 
brought  tbe  action  in  bad  faith,  upon  a  pro- 
missory note  which  he  himself  haa  prepared, 
and  which  he  knew  had  been  discharged  by 
moneys  p(ad  to  him.  These /acts  appeared  in 
evidence,  p.  236.  But  Lord  Ellenborough 
ncTerthele^,  said,  "perhaps  the  words,  'frau- 
dulent and  wicked  attorney'  were  too  stron^^ ; 
it  may  have  been  too  much  to  say  that  he  was 
l^uilty  of  fraud  as  between  man  and  man,  and 
of  w^ickedness  in  foro  divino.  The  expression, 
in  the  exercise  of  a  candour  fit  to  be  adopted, 
might  have  been  spared.*' 

This  case  incidentally  shews  that  an  advo- 
cate is  liable  to  an  action,  if  he  use  language 
altogether  impertinent  to  the  matter  in  hand, 
[perhaps  not  to  a  common  action  for  defama- 
tion, but  to  an  action  for  using  defamatory 
language,  without  reasonable  or  probable  cause, 
8.  C.  note  (^.)]  To  sustain  an  action  for 
false  imprisonment  against  a  ma^^strate,  it  is 
not  necessary,  I  apprehend,  to  shew  malice, — 
it  is  sufficient  to  shew  imprisonment  without 
reasonable  or  probable  cause. 

The  first  principle  of  law  is  to  ensure  justice 
to  the  party  entitled  to  it,  but  to  attain  this 
object,  I  admit  a  wide  discretion  must  be  con- 
ceded to  counsel.  The  legal  definitions  of 
discretion  are  "  discernere  per  le^em  quod  sit 
Justum,**  and  "  the  science  of  distinguishing 
between  truth  and  falsehood.'*  Suppose  Mr. 
Hodgson  had  been  wholly  unacquained  with 
the  circumstances  antecedent  to  the  action, 
would  the  otiservations  then  have  been  perti- 
nent to  the  issue?  and  would  Mr.  Hodgson 
then  have  been  without  legal  remedy?  Cer- 
tainly not.  How  often  are  base  motives  of 
cupidity  assigned  to  an  attorney,  for  bringing 
an  action  for  his  client,  who  is  determined  at 
all  hazards  to  recover  a  small,  but  just  debt  ? 
Would  counsel  attempt  to  give  in  evidence  the 
motive  of  the  plaintiff's  attorney,  as  a  defence 
to  the  action  ?  Such  observations  are  gratui- 
tous, and  whether  founded  upon  instructions 
or  not,  are  actionable. 

I  contend  that  language  injurious  to  private 
character,  not  pertinent  to  the  issue,  {which 
cannot  be  anticipated,  and  which  is  incapahle  of 
rephi  or  esrplanation,)  is,  under  the  authorities 
quoted,  20  L.  O.  378,  actionable,  and  that  an 
advocate  using  too  harsh  language  (though 
pertinent  to  the  issue)  in  the  wanton  aud  un. 
Bound  exercise  of  the  discretion  vested  in  him, 
ii  liable  for  the  excess. 

Let  it  not  be  thought,  that  to  defame  an  at- 
torney is  a  matter  of  no  moment  to  the  pro- 
fession at  large.  '*  The  cause  of  the  attorneys 
ia  that  of  the  bar.  One  branch  of  the  profes- 
sion cannot  be  struck  at,  without  the  other 
being  hurt  by  the  blow,"  5  Law  Mag.  p.  61. 
See  also  19  L.  O.  pp.  166,  195 ;  20  L.  O.  293. 
May  I  not  be  permitted  to  assert  that  the  bar 
does  not  afford  more  prominent  instances  of 


good  faith,  high  honour,  and  unbending  in- 
tegrity, than  does  the  great  body  of  attorneys  ? 
The  integrity  of  the  l)ar  is  less  meritorious,  be- 
cause it  is  not  so  mucli  the  depository  of  the 
client's  unlimited  confidence,  and  is  not  sub- 
ject to  the  consequent  temptations  to  which 
attorneys  are  exposed,  testing  their  moral  cha- 
racters, and  rendering  them  better  or  worse 
than  other  men. 

The  present  bar  (with  few  exceptions,)  fur- 
nishes a  brilliant  display  of  lawyers,  who  hav- 
ing a  due  regard  for  the  pure  administration 
of  justice,  disdain  to  ask  a  question,  or  make 
a  remark  not  justified  by  the  law,  or  the  facts 
given,  or  likely  to  be  given  in  evidence, — whose 
professional  zeal  is  so  chastened  by  sound  dis- 
cretion, moral  feeling,  and  gentlemanly  bcar- 
ieg,  that  they  wonld  throw  up  their  briefs  if 
tbey  contained  insinuations  against  private 
character,  wholly  unconnected  with  the  issue 
joined.  W.  W. 

APPOINTMENT  OF  REVISING  BAR- 
RISTERS. 

In  consequence  of  a  recent  regulation  l)y  the 
judges,  on  whom  the  appointment  of  revising 
barristers  devolves  whenever  vacancies  occur, 
those  only  are  eligible  for  that  office  who  go 
the  same  circuit  within  which  the  district  lies. 
Now,  it  is  notorious  that  men  choose  that  cir- 
cuit on  which  they  have  moist  connections,  and 
consequently  men  thus  chosen  are  those  on 
whom  it  will  most  probably  devolve  to  be  arbi- 
trators (impartial  ones  they  should  be,  most 
undoubtedly)  between  parties  agitated  by  poli- 
tical animosities,  among  whom,  either  on  the 
one  side  or  the  other,  may  be  many  country 
cousins,  or  divers  other  relations  and  friends, 
with  whom  their  families  are  either  acquainted, 
or  the  electioneering  partisans;  aud  a  client 
may  too,  perchance,  try  the  legality  of  a  vote 
surreptitiously  obtained. 
^  Although  no  case  ma^  occur  where  a  deci- 
sion will  be  given  from  mterested  motives,  yet 
there  may  be  cases  wrongfully  decided  almost 
knowingly,  rather  than  risk  the  imputation  of 
having  given  a  biassed  judgment.  This  is  an 
imputation  which  higher  courts  thau  these,  in 
striving  to  avoid,  actually  do,  wrong;  forjudges 
but  too  frequently  decide  contrary  to  the  party 
for  whom,  as  counsel,  they  have  advised  and 
argued. 

We  should  not  merely  depend  on  those  in- 
vested with  judicial  power  fully  to  do  justice, 
but  likewise  remove  every  obstruction  cal- 
culated to  confine  their  legitimate  operations, 
or  hinder  the  progress  of  suitors  to  the  goal 
where  each  contending  party  may  ascertain 
their  true  position,  and  have  their  rights  ad- 
ministered accordingly. 

It  is  from  a  conviction  that  all  who  sit  in 
judicial  tribunals,  from  the  highest  to  the  low- 
est, should  not  only  be  blinded  as  to  their  re« 
lation  with  the  suitors,  but  as  far  as  possible 
removed  from  every  risk  of  partiality,  whether 
proceeding  intentionally,  or  being  involuntary, 
that  I  have  been  induced  to  submit  these  ob- 
sarvations  to  the  profession. 

HOMMB  DB  Loi. 
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LEGAL  EDUCATION.—DUBLIN 
LAW  INSTITUTE. 


Thb  Dublin  Law  Institute  has  entered  on  its 
second  year,  and  we  are  glad  to  observe  its 
prosperous  progress.  The  exertions  of  the 
principal  and  professors  durin>(  the  past  ses- 
sion entitle  them  to  the  cordial  thanks  of  all 
who  are  interested  in  the  welfare  of  the  pro- 
fession^  and  the  establishment  of  improved 
means  of  legal  education.  It  is  evident,  as  ad- 
Tcrted  to  in  the  report  of  Mr.  Kennedy,  the 
principal,  that  the  professors  have  made  krge 
sacrifices  of  time  and  labour  for  the  benefit  of 
the  Institution.  It  was  manifest^  i»deed,  tbat 
unless  barristers  of  experience  had  come  for- 
ward for  the  advantage  of  their  younger 
brethren,  the  plan  coula  not  have  been  success- 
fully resized.  The  lectures  delivered  in  all 
the  important  branches  of  the  law  appear  to 
have  been  very  able,  and  much  more  numerous 
than  could  have  been  anticipated  in  the  outset. 
"We  find  from  the  report  that  the  following 
lectures  were  deliverea : 

Mr.  Mofyneux,  the  professor  of  Equity,  com- 
pleted his  entire  course  in  thirty-six  lectures^ 
eighteen  of  which  were  employed  in  consider- 
ing the  jurisdiction,  and  eit^htecn  devoted  to 
the  practice  of  Courts  of  Equity.  In  his  pro- 
gress through  the  former,  he  took  in  detail 
the  several  subjects  within  the  cognizance  of 
those  Courts,  distinguishing  such  as  exclu- 
sivelv  belong  to  the  Court  of  Chancery,  as  well 
as  tuose  which  are  peculiar  to  the  law  of 
Ireland ;  and  pointed  out,  as  he  proceeded,  the 
limits  which  circumscribe  the  authority  of 
Courts  of  Law  and  Equity  respectively. 

Mr.  fiardey,  the  professor  in  the  department 
of  Real  Property  and  Conveyancing,  went 
through  the  different  subjects  nearly  in  the 
order  in  which  they  are  discussed  in  the 
several  volumes  of  Blackstone's  Commentaries. 
I'he  Commentaries,  however,  were  only  the 
text,  and  the  lectures  embraced  all  that  was 
considered  by  the  professor  most  useful  and 
instructive  in  the  several  standard  works  on  the 
subjects  of  Real  and  Personal  Property.  In 
each  branch  of  the  subject  he  minutely  con- 
sidered ihe  differences  between  the  law  of 
England  and  Ireland,  where  any  exist;  and 
also  with  perspicuity  discussed  the  new  Law 
of  Property  as  amended  by  th&  recent  acts  of 
parliament  upon  the  subject,  and  pointed  out 
the  variance  between  it  and  the  old  law.  He 
was  assisted  by  Mr.  Tudor,  who  occasionally 
gave  lectures  in  this  department ;  (bnt  at 
times  not  interfering  with  the  regular  lectures 
of  the  class) ;  which  embraced  the  entire  law 
of  Uses  and  of  Trusts,  both  exnressed  and  im- 
plied;  and  also  the  law  of  Descent  of  real 
estates,  and  of  the  distribution  of  personal 
estates. 

Mr.  Nnpier  lectured  in  Common  Law,  and 
his  course  commenced  with  the  science  of 
Pleading,  pointing  out  its  practical  purposes 
in  our  system  of  jurisprudence.  The  professor 
then  analyzed  the  chapters  on  common  law 
pleading   contained   in   Lube's  Treatise    on 


Pleading  In  Equity,  and,  after  a  minute  and 
careful  comment  upon  that  excellent  text,  the 
professor  proceeded  through  Stephen's  Trea- 
tise on  Pleading     The  distinction  and  com- 
parative  value  of  forms  of  action,  were  in  this 
w«y  very  folly  considered  and  illustrated  ;  and 
the  several  consecutive  steps  from  process  to 
final  judgment,  inoludmg  all  the  incidents  (yf 
trial,  and  writs  of  error.    The  attention  of  eh* 
j  class  was  further  directed  to  a  few  of  the  more 
important  modem  deekions,  in  which  any  of 
the  more  prominent  principles  or  positions  in 
the  text  of  Stephen  have  been  profitatdy  dis- 
cussed.   A  full  explanatory  lecture  was '  deli- 
vered  on  the  nature  of  process  in  all  the  Courts, 
its  origin  and  history,  together  with  its  present 
form  and  nature  in  each  of  the  Irish  Law 
Courts  in  detail.    This  included  the  enactments 
and  particulars  of  parliamentary  appearance. 
The  professor  next  proceeded  with  a  detail 
of  the  structure  of  the  ordinary  pleadings  in 
actions  of  assumpsit,  having  first  supplied  ihe 
students  with  an  unerrinjj  test  of  the  necessity 
of  declaring  specially.    The  precise  frame  of 
a  declaration  m  indehittttut  assuoipsit,  and  the 
several  decisions  thereon  were  considered ;  and 
the  law  of  Dills  of  Exchange  and  Prouiissorv 
Notes,  so  for  as  connected  with  the  mode  of 
declaring.    This  part  of  the  coarse  was  very 
systf  matically  treated,  and  no  exenion  spared 
to  mal^eit  intelligible  and  clear.    The  form  of 
declarations,  in  the  several  varieties  of  personal 
actions,    was    considered  in  detail,  and  the 
general  law  affecting  as  well  the  subject-mat- 
ter as  the  frame-work  of  the  pleading-;  con- 
tinual reference  was  made  to  the  principles 
taught  in  the  earlier  part  of  the  course.    The 
students  were  furni&hed  with  a  very  careful 
selection  of  the  best  authorities,  in  which  the 
principles  involved  have  been  most  compre- 
hensively discussed ;  they  were  also  supplir'd 
with  a  few  manuscript  precedents.  Illustrations 
from  cases  of  actual  occurence  were  brought 
forward  to  exemplify  the  results  of  injudicious 
as  well  as  erroneous  pleading.    Two  lectures 
were  given  upon  the  law  of  Registration  of  Vo- 
tcrs,  and  the  Practice  of  the  Registry  Courts  j 
and  four  upon  the  details  of  Civil  Bill  Ap« 
peals. 

A  course  on  the  law  of  Nisi  Prius,  was  de- 
livered by  Mr.  fl^hiieikh,  consisting  of  about 
thirty  lectures.  The  professor  first  treated  of 
points  of  practice  preliminary  to  the  trial,  a^  the 
doctrine  of  amendments,  adding  demises  in 
ejectments  and  the  like.  The  mode  of  pre- 
paring case  for  advice  of  prooft,  the  direction 
of  proofs,  bricfii  for  trial,  delivering  of  distrin- 
gas to  the  sherifiT,  formed  the  matter  of  several 
lectures.  The  examinatiouj  cross-examina- 
tion, and  re-examination  of  witnesses  were 
next  treated  of.  The  law  of  Ejectment,  as  it 
exists  in  this  country  under  the  sevend  statu- 
tes, was  fully  considered,  and  all  the  principal 
decisions  qn  this  important  subject  were 
brought  under  the  notice  of  the  class.  The 
law  of  Ejectment  at  Common  Law,  and  the 
cases  to  which  It  is  applicable  in  Ireland,  wer« 
next  treated  of»  The  action  of  replevin,  and 
the  Irish  law  and  equity  cases  upon  thi»  aiib- 
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)Mty  were  sext  lectured  on.  Tb«  fKeiS(m  of 
«sMimp8it,  and,  ia  particular  tbe  law  of  Bills  of 
esciittni^.  Were  then  cofisidered.  Actions  on 
policies  of  insurance,  and  many  roatlers  of 
evidence  in  such  actions^  conclufded  the  course. 

Such  is  «n  oulUne  ^  the  labors  of  the  past 
vea**.  At  ihe  conimencenient  of  last  M  ichaefmas 
rtrv^^  an  introductory  lecture  was  delivered 
hij  each  of  the  professors.  Our  limits  will  per- 
mit us  only  to  selert  Che  followin/r  passs*/ e$  on 
the  MtiHtjf  tf  Lectures  as  a  meaus  of  legal 
study. 

Air.  S^t^ier  said,  in  esthnatin^  the  probable 
influeBce  which  our  labours  may  exert  upon 
pr^fesfti'inal  education,  it  is  to  fire  considered 
that  the  course  <>f  Instruction  cannot,  for  a  few 
aession;*,  assume  th  .t  connected  fonn  ivhich  is 
ultimately  to  be  expected.  Tn  thts  era  of  the 
institute,  it  is  periiaps  necessary  to  adapt  the 
lectures  so  as  to  meet  the  particular  wants  of 
Ihe  students  who  may  compose  tlie  cl  iss ;  the 
feDore  particularly  aa  heretofore  tlie  student,  in 
his  preparatory  study,  had  no  CKpportunily  of 
obtaininer  le^al  instructions  such  as  are  here 
contemi^ated.  But  whilst  the  lectures  are 
thus  arranged  for  present  convenience,  it  is  to 
be  observra  that  the  real  value  of  attendance 
vpon  Ihe  clashes  cannot  be  fairly  Vested  undl 
they  become  the  habitual  resort  of  all  who  are 
intended  for  the  Irish  bar;  a  result  not  likely 
Co  be  loiif^  deferred,  when  we  observe  the 
ffrowing  interest  in  the  matter  of  professional 
education.  Such  a  result  will  permit,  and  at 
the  same  time,  secure  a  plan  of  instruclion 
calculated  to  put  more  honor  upon  law  by  re- 
gardiiii;  it  as  a  science. 

The  following  remarks  were  made  by  Mr. 
Mitrdrp, — In  the  progress  to  the  ardous  pro- 
fession  of  the  law,  no  regular  practical  system 
tff  education  had  been  understood  in  titis  coun- 
try until  the  establisiiment  of  our  institution  ; 
or  if  in  eome  isolated  instance  anv  system  had 
been  adopted,  it  must  have  been,  in  the  nature 
of  things,  so  imperfect,  as  to  render  the  resul- 
ting benefits  almost  nugatory.  In  the  pursuit 
o4  knowledge  rules  will  at  all  times  suggest 
themselves  to  keen  and  intelligent  minds,  but 
in  the  intricate  science  of  law  especially,  it  is 
only  by  minute  and  skilf«fly  directed  investiga- 
tion that  its  pursuit  chu  be  attended  with 
profit  or  success.  The  various  text-books  to 
be  consulted  by  the  law  student,  from  tlieir 
numberless  intricacies  and  obscurities,  almost 
invariably  reqttirej  in  order  to  be  perfectly 
understood,  that  the  student  shauld  previously 
possess  a  greater  extent  of  legal  itifohnatlon 
than  it  is  possible  for  him  to  acquire  unaided 
and  undirected.  It  is  not  reasonable  to  bup- 
poae  that  a  person  perfectly  «a  stranger  to  even 
the  iditmiatic  language  of  law,  can,  upon 
sitting  down  to  study  it  merely  in  books,  grasp 
at  once  the  subject-matter  of  which  that 
uuknon-B  language  treats,  ft  is  absurd  to 
think  that  without  a  master-head  to  direct  his 
constructions  or  his  analo^es,  or  to  explain 
the  difSicttllies  there  besetting  the  path  of  one 
of  eveh  the  highest  order  of  intellect,  he  can 
ac«iaire  from  sudh  a  solitary  perusal  of  books, 


a  complete,  or  In  many  fases  even  an  elemen- 
tary, knowledge  of  his'suliject.  Books  gene* 
rally,  no  doubt  are  the  records  of  wisdom  ari4 
learning  !n  every  age.  They  furnish,  ready 
as  it  were  to  the  hand,  accumulated  treadurCv 
of  knowledge  and  of  thouglit,  which  cost  yer- 
liaps,  the  laboqrs  of  long  industrious  lives  to 
conect.  They  bring  home  to  our  very  dorr* 
as  it  were,  stores  of  intellectual  wi*aUh,  and 
yield  a  golden  harvest  without  the  dangers  of 
travel,  or  the  toils  of  cultivation.  But  wlm 
that  has  the  slightest  acquaintance  with  law 
books,  but  will,  at  once  rclnse  so  unqualified  u 
panegyric  upon  them?  In  them  the  studcLt 
can  proceed  only  by  conjecture  ;  he  gropes  \\\ 
surrounding  darkness,  aiid  with  diiliculty  eveii 
can  feel  out  his  way.  He  may  select  his  steps 
with  the  most  timid  caution,  yei  from  the 
many  chasms  and  divergencies  in  the  road  hv 
has  taken  he  must  unavoidalily  be  cither  lost 
or  bewildered.  The  attempt  to  acquire 
knowledge  from  boctks  alone  has  been  wit!i 
few  exceptions,  confined  to  the  law,  a  science 
abounding  in  subtiltics  and  intricacies,  and 
requiring  the  most  skilful  direction  and  pilot- 
age; for  in  every  other  department  of  learn- 
ing the  student  seeks  the  aid  of  a  teacher  or 
preceptor.  Tn  this  country  law  bad  been, 
unhappily,  almost  the  oiily  science  ih  which  a 
guiding  band  had  been  denied  to  the  studeut 
until  tue  foundation  of  the  Dublin  Law  Insti- 
tute. 

Wr.  MifljfnetLv  concluded  his  lecture  thus  :— 
"  1  think  it  but  fair  to  cautiort  Che  student 
against  supposing  that  he  can  become  a  lawyer 
by  mere  attendance  on  lectures,  or  transfer 
from  himself  to  the  lecturer  the  indispensable 
duty  of  diligent  application.  It  would  be  as 
absurd  to  overrate  their  value  as  it  woiild  be 
perverse  in  anv  to  deny  their  essentidl  impor- 
tance and  utliity.  Without  a  practical  guid- 
ance of  legal  study,  much  time  will  be  this- 
spent,  and  the  junior  practitioner,  who  fs 
ignorant  of  the  routine,  and  (whatl^  technically 
called)  the  course  of  the  court,  will  find  him- 
self daily  involved  in  the  most  embarassing 
s^ituations,  from  which  a  knowledge  of  books 
will  not  extricate  him.  Neither  cah  the 
lecturer  upon  law  promise  anything  novel 
in  his  course  ;  his  eflorts  indeed  may  be  direc- 
ted so  as  to  adapt  his  line  of  instruction  to  the 
wants  and  difhculties  of  the  class ;  but  he 
presents  no  novelty,  except  that  of  adopting  !n 
Ireland  a  plan  of  legal  education,  which  has 
prevailed  every  where  but  in  Ireland,  and  of 
venturing  to  assert  a  proposition  (to  sotne  few 
eccentric  per.-^ons.  a  Strange,  anomalous,  and 
astouuding  one)  that  instrul'tlon  facilitates  the 
acquiremeut  of  knbwled;rc,  and  that  the 
scattered  materials  of  legal  science  render 
6 elf- education  in  that  department  of  learning 
peculiarly  difficult  and  enibarrasing.  Thoi'e 
who  in  advancing  to  other  professions  have 
availed  themselves  of  the  sybtem  of  lecture,  can 
testify  that  it  serves  to  communicate  a  suitable 
tone  to  the  mind,  an  appropridte  direction  to 
inquiry,  and  the  best  means  of  testing  the 
powers  of  the  student.  To  the  idle  and  in- 
diSTcrent,  lectures  are  useless,  unless,  perhaps. 
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they  may  supply  an  inducement  to  study  wliich 
books  alone  may  have  failed  to  give,  and  after  a 
regular  attendance,  and  a  diligent  application 
to  the  line  of  reading  which  should  accompany 
it,  the  diffident  are  not  to  be  disheartened  at 
finding  that  they  have  but  cleared  away  ob- 
structions and  entered  on  their  course,  nor  yet 
are  they  confidently  to  assume  that  their  labours 
are  terminated/' 


ON  FORMING  LEGAL  OPINIONS. 

Among  the  varied  duties  of  an  attorney  and 
solicitor  one  of  the  most  difficult  and  important 
is  that  of  forming  a  prompt  and  substantially 
correct  opinion  on  the  relative  rights  and  lia- 
bilities involved  in  a  statement  of  facts,  and  of 
no  other  class  of  the  profession  so  freauently 
as  of  his,  is  such  an  opinion  required.  It  must 
he  the  daily  experience  of  every  attorney  of 
moderate  practice,  to  be  called  upon  to  declare 
the  exact  state  of  the  law  on  a  given  point 
as  instantaneously  and  explicitly  as  to  re- 
ply to  an  enquiry  after  the  exact  stale  of  his 
health ;  and  it  is  within  my  own  observation, 
as  a  general  nile,  that  if  any  doubt  or  hesita- 
tion  be  discerned  by  the  client,  he  no  longer 
enterUins  that  high  opinion  of  the  abilities  and 
information  of  his  solicitor  he  may  have  hi- 
therto done,  though  I  have  often  found  that 
the  most  ready  are  the  most  wrong ; — still,  .it 
is  very  proper  that  the  practitioner,  when  a 
question  is  propounded  to  him,  should  be  able 
at  once  to  apply  general  and  fundamental  rules, 
which  would  induce  him  to  express  an  opinion 
in  most  instances  perfectly  correct,  or  if  wrong, 
only  so  in  some  immaterial  point :  often  a  ge- 
neral opinion  founded  on  such  general  rules 
would  maintain  his  character  with  his  client, — 
and  in  fact,  be  all  the  information  the  client 
would  require  or  understand, — and  then,  at 
his  leisure,  he  would  ascertain  the  soundings, 
the  weak  and  the  strong  points,  to  enable  him 
to  steer  his  course  correctly,  when  proceedings, 
and  not  opinions,  were  necessary. 

A  ready  opinion  too,  is  often  required  in 
matters  of  great  importance;  when,  away 
from  his  usual  sources  of  assistance,  the  prac- 
titioner feels  that  the  execution  or  forbearance 
of  an  act,  may  compromise  his  client's  interest, 
and  lead  to  consequences  favorable  or  disaste- 
rous;  and  though  after  error  he  may  succeed  in 
excusing  himself  to  his  client, — ^his  silent  mon« 
itor  could  not  but  whisper  reproach.  An  at- 
torney whose  faults  in  this  respect  were  fre- 
quent, must  abandon  hopes  of  practice,  for 
though  a  client  may  not  appreciate  all  his  soli- 
citor performs  for  him  in  a  suit,  or  in  other 
words,  though  he  cannot  understand  the  ability 
with  which  the  causative  process  is  conducted, 
— lie  will  employ  those  practitioners,  who  have 
the  true  touchstone  of  desert, — succesi  to  re- 
commend them,  but  which  seldom  awaits  mis- 
directed or  embarrassed  efforts. 

After  these  few  observations  on  the  impor- 
ancc  of  forming  a  ready  legal  opinion,  I  proceed 


to  lay  down  my  first  rule, — thai  the ffreat  prm^ 
cipiei  of  natural  Juitice,  contained  in  each 
(iftermined  case,  should  lie  carefullp  somghtfsr 
find  Lome  in  mind. 

That  these  principles  exist,  no  one  acquain- 
ted wiih  our  reports  will  doubt ;  and  it  is  from 
a  disregard  to  this  rule  that  so  many  young 
men,  who  have  toiled  through  treatise  upon 
treatise  on  some  subject,  are  unable  to  solve  a 
problem  which  might  be  unravelled  by  the  first 
rule  in  the  first  bookthev  bad  looked  at. 

Thi$  rule,  however,  is  necessarily  confined 
to  the  law  affecting  the  rights  and  liabilities  of 
persons  and. things,— to  the  practice  of  the 
courts  it  cannot  be  applied.  The  system  of 
conveyancing  may  be  read  with  the  application  of 
this  rule,  for  the  rules  by  which  our  convey- 
ances are  now  framed  were  instituted  in  a  spirit 
of  careful  preservation  of  rights,  and  therefore 
of  natural  justice ;  but  while  the  state  of 
society  giving  birth  to  those  rights  has  passed 
away,  the  rules  founded  on  them  remain :  ImiI 
I  consider  this  subject  may  be  studied,  perhaps 
the  more  beneficially  without  the  rule. 

In  reading  treatises  upon  the  law,  tli« 
student  should  at  each  rule,  without  refereni*e 
to  the  cases,  consider  the  natural  justice 
which  could  have  dictated  such  a  rule ;  in  moat 
instances,  on  a  little  refiection,  he  will  arrive  at 
it.  Jf  be  fail,  however,  on  turning  to  the  case 
(unless  it  be  an  old  one)  he  will  find  the  rea- 
sons and  principles  which  prompted  the  deci- 
sion. By  these  means  he  fixes  in  his  mind, 
almost  unconsciously,  the  fundamental  princi* 
pies  of  the  law,  and  will  be  astonished  to  find 
in  how  many  instances  they  are  unexpectedly 
of  use  to  him. 

By  way  of  example,  we  will  take  the  rule, 
"  that  on  the  sale  of  an  estate,  having  patent 
defects,  no  relief  will  be  granted  to  the  pur- 
chaser in  respect  thereof,  but  if  the  defects 
were  latent  and  were  known  to  the  vendor, 
relief  will  be  granted."  On  turning  from  this 
rule  to  consider  on  what  just  principles  the 
distinction  is  made ;  it  occurs  to  the  student 
that  a  patent  defect  is  a  quality,  which,  if  a 
man  look  at  the  object  at  all,  be  must  as- 
suredly discover,  as  on  purchasing  an  estate, 
as  and  for  a  park  thickly  wooded,  he  com- 
plains he  had  nothing  but  a  bo*r,  on  which  a 
tree  was  never  known  to  grow.  One  cculd  only 
suppose  that,  what  the  man  saw,  namely,  a 
bog, —  and  every  one  might  see  too, — was 
what  the  man  intended  to  buy.  He  can  be 
entitled  to  no  relief.     "  Caveat  emptor,** 

If,  on  the  contrary,  there  is  a  latent  defect 
known  to  and  concealed  by  the  vendor,  by 
which  concealment  he  obtains  the  price  for  an 
estate  without  defect,  it  is  clear  he  obtains  a 
price  for  that  which  be  did  not  sell :  the  pur- 
chaser has  been  deceived,  cheated, — the  ven- 
dor knew  of  the  imperfection.  But  ordinary 
care  and  precaution  could  not  detect  that 
imperfection, — the  estate  appeared  to  be  with- 
out it, — the  purchaser  under  that  appearance 
purchased  the  property :  the  vendor  knew  he 
was  selling,  and  the  purchaser  was  buying,  an 
object  which  was  not  what  it  appeared  to  be. 
That  the  vendor  should  be  protected  in  doing 
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8D  and  the  purchaser  unredressed,  in  not  jus- 
tice, neither  is  it  law. 

Now  these  reasons  of  the  rule, -^  the  f^reat 
natural  principles  ou  which  it  is  founded, — 
beinfir  fixed  in  the  student's  min<),  he  feels  ready 
to  apply  them  to  all  cases  which  will  admit 
them.  A  man  complains  to  him  that  he  bought 
a  horse  a  month  since,  that  yesterday  it  shewed 
evident  marks  of  diseased  lunf^s,  thoucfh  his 
own  forrier  pronounced  the  beast  apparently 
sound  at  the  time  of  purchase ;  that  he  has 
aacertiuoed  that  the  groom  of  the  vendor,  since 
the  sale,  declared  that  it  was  in  conaeouence 
of  .that  disease  the  horse  had  heen  sola,  and 
now  he  wishes  to  know  if  he  has  any  and  what 
remedy.  The  student's  mind  thereupon  recurs 
to  a  notion  he  entertains,  gleaned  somewhere 
or  somehow,  hardly  knowing  where  or  when, 
that  ordinary  care  and  precaution  could  not 
detect  that  imperfection ;  the  animal  appeared 
to  be  without  it,  the  purchaser  under  that  ap- 
pearance purchased  it, — the  vendor  knew  he 
was  selling  and  the  purchaser  was  buying  an 
object  which  was  not  what  it  appeared  to  be,— 
in  fact  the  man  had  been  cheated  and  deceived ; 
that  he  should  be  so  was  not  natural  justice, 
neither  could  it  be  law,^— on  this  he  advises  his 
client,  and  with  tolerable  correctness, — while 
the  days  and  nights  that  have  passed  since  he 
read  it  have  dissipated  the  dry  rule  of  patent 
and  latent  defects.  O.  F. 


SUPERIOR  COURTS 


Witt  Ct^anrrllor'fr  Court. 

INJUNCTION. — MEN. 

!fth€  captain  of  a  vessel  which  was  Hetlared 
unseuworthy  at  a  foreign  port  and  sold, 
receive  the  produce  of  the  sale,  and 
obtain  fi^r  it  the  acceptance  of  a  mercan- 
tile house  in  Londont/ie  cannot,  without  the 
consent  of  the  owners,  (tppfy  that  acceptance 
to  his  own  use,  although  he  may  have  paid 
more  than  the  amount  uf  it  for  seamen^s 
wageg  and  other  ecepences  on  account  of 
the  ship. 

The  plaintiflfs  in  this  case  represented  the 
Liverpool  Uniun  Bank,  and  they  bed  filed  their 
tiill  SLgainst  Payne  the  captain,  and  Waddell 
the  owner  of  a  cei  tain  vessel,  that  had  been 
mortgaged  by  the  latter  to  them,  and  also 
against  Wadilell's  a^siguees,  he  having  become 
bankrupt,  for  an  account  of  all  sums  of  money 
received  on  account  of  the  vessel,  and  for  an 
injunction  to  restrain  proceedings  by  either  of 
the  defendants  for  recovering  the  amount  of  a 
bill  of  exchange  obtained  by  Payne,  for  the 
sum  realised  on  sale  of  the  vessel.  The  answers 
having  been  all  filed,  a  motion  was  now  made 
for  the  injunction. 

K,  Bruce  and  Rolt,  for  the  plaintiffs,  stated 
that  the  vessel  was  mortgaged  to  the  plaintiffs 
in  1837.  .During  her  last  voyage,  while  on 
her  homeward   passage,  she  proved  unsea- 


worthv,  and  was  compelled  to  put  into  the 
Mauritius,  where  she  was  condemned  and  sold, 
her  cargo  being  forwarded  to  England  in  other 
vessels.  Tlie  purchasers  of  the  vessel  remitted 
the  amount  or  their  purchase  money  to  Mr. 
Duncan  Dunbar,  of  London,  who  was  to  give 
his  acceptance  for  tlie  amount,  and  the  captain 
having  made  various  payments  for  seamen's 
wages,  and  other  expences  connect^-d  with  the 
vessel,  claimed  to  have  the  amount  in  Mr. 
Dunbar's  hands  paid  over  to  him  in  liquida- 
tion of  his  demands.  This  the  plaintiffs  con- 
tended he  had  no  right  to  do,  and  hence  the 
present  motion.  The  defendant's  claim  was 
m  respect  of  a  general  and  unascertained 
balance,  for  payments  alleged  to  have  been 
made  on  account  of  the  ship,  but  which  could 
not  form  the  subject  of  lien.  In  Ex  parte 
Young,  2  Ves.  &  6,  242,  it  had  been  decided 
by  Lord  Eldon,  over-ruling  Doddington  v. 
Hallet,  that  a  part-owner  of  a  ship  had  no  lien 
upon  it  for  payments  made  by  him  for  out* 
fit,  &c.  as  managing  owner,  and  it  was  equally 
clear,  that  neither  the  seamen  had  any  such 
lien  for  wages,  nor  the  master  ft»r  any  pay- 
ments made  by  him  in  respect  of  them.  E*e 
parte  Halkett,  19  ^es.  474  ;  Husseys,  Christie, 
13  Ves.  i94,  and  9  East  426 ;  Mhott  on  Ship^ 
fit^,  pp.  137,  483.  The  plaintiffs  had  com. 
plied  with  all  the  requisites  of  the  statute  3  dc 
4  W.  4,  c.  55,  and  any  bill  obtained  by  the 
captain  for  the  produce  of  the  vessel,  ought  to 
have  been  so  earmarked  as  to  become  without 
question  the  property  of  the  plaintiffs.  The 
assignees  of  Waddell  were  so  satisfied  that  they 
had  no  claim  that  they  did  not  appear  on  the 
motion. 

Jacob  and  j4nderdon,  for  the  defendant 
Payne,  urged  that  although  he  might  not  be 
entitled  to  claim  the  bill  in  respect  of  any  lien, 
he  was  still  entitled  to  it  on  the  ground  of  set- 
off. The  amount  in  Dunbar's  hands  was  not, 
as  stated  by  the  plaintiffs,  remitted  by  the  pur- 
chasers, but  by  Payne,  to  whom  it  was  paid  ; 
and  he  afterwards  laid  it  out  in  the  purchase  of 
the  bill  in  question.  The  money,  therefore, 
having  been  in  his  hands,  his  claim  of  set  off 
immediately  attached.  An  attorney  had  not 
a  lien  on  his  client's  freehold  estate,  but  if  the 
estate  were  sold,  and  the  purchase- money  came 
into  his  hands,  he  mi;;ht  then  exercise  his 
right  of  lien.  Payne  might,  if  he  pleased, 
have  satisfied  himself  the  amount  due  to  him 
immediately  the  money  came  to  his  hands,  and 
as  at  law  a  set-off  is  always  allowed  in  answer 
to  an  action  for  money  had  and  received,  so  in 
equity  the  same  principle  ought  to  be  acknow- 
ledged, Stevens  v.  Adcoch,  ^  Bam.  &  Ad.354  ; 
and  Thorpe  v.  Thorpe,  id.  p.  580.  The 
plaintiffs  also  had  not  complied  with  the 
renuisites  of  the  statute,  for  when  the  vessel 
sailed  on  her  last  voyage,  they  neglected  to 
have  their  names  indorsed  on  the  certificate, 
and  consequently  Waddell  appeared  as  the 
sole  owner. 

The  Fice  Chancellor  said,  the  principal  ques- 
tion was,  whether  there  was  not  sufficient 
identity  in  the  bill  of  exchange  for  the  Court 
to  say  that  it  represented  the  ship.    There  was 
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B  difference  in  the  stntempnts  in  the  bifl  and 
the  uti<wcr  of  Parne,  I  mix  he  tbouj^ht  there  w'as 
«|uite  eiioiiKh  appearinf(  apim  the  face  of  tlit'in 
le  allow  the  Cuiirt  to  interfere.  The  dcfeiKJ 
<lant'«  anitver,  fruiii  which  iheC^Hift  niuat  t  ke' 
ttie  i»iatf>tneiit  of  the  eaue,  afik/^ed  tltat  X\tt  hill 
was  purchased  by  Patne  out  «f  the  pruceetUM 
th^  Sale,  and  he  thoiight  th«t,  for  thepiirpoM* 
of  the  motian,  the  hill  mif^lii  fairly  hecoiufilcri'd 
to  represent  Uie  ship,  and  that  the  mtiii^^n 
should  l>e  granted^  particularly  as  the  di'fen>- 
dant  might,  ut  the  hearing,  mVier  the  bdmfcv 
was  hrought  into  Conrt,  make  any  claim  he 
should  think  proper.  An  order  was  therefore 
made  for  the  injunction,  with  libeity  tv  Duit^ 
bar  to  bring  the  amount  in  his  hands  into 
Court,  and  that  the  same,  wiien  paid  in,  should 
be  laid  out  to  accuinulale. 
Listers.  Payne,  Dec.  Ist,  1840. 


PRACTICE.— SOLICITOR.  *^C08T9. 

Wktre  the  Master  has  mnde  his  certtficate, 
under  an  vrder  for  rtferrhg  a  soifcittfr^s 
hill  for  taxnthn^  it  is  irregutar  to  motye  to 
discharge  the  wrder  of  reference,  and  for 
the  Master  to  review  his  taxation,  in  the 
event  of  any  objection  being  made  to  the 
master^s  mode  of  proceeding,  Ttit  proper 
course  is  to  petition  against  the  certificate. 

A  spina)],  one  of  the  defendants  in  the  cause, 
obtained  the  usual  order  that  Mr.Iluwes,  who 
had  been  employed  by  him  as  his  solicitor, 
should  deliver  his  bill  of  cost?,  and  that  the 
same  should  be  referred  to  the  Master  to  be 
taxed.  In  pursuance  of  this  order  three  bills 
of  costs  had  been  delivered,  which  the  Alasler 
proceeded  to  tax,  but  he  had  disoilowed  one 
altogether.  Ha  made  his  certificate  on  the 
lltbof  July  last,  in  which  he  stated  the  reduc- 
tions he  bad  made  in  the  bills,  but  without 
stating  any  special  circumstance ;  and  a  rootiou 
having  been  made  on  the  part  of  Mr.  Howes  to 
discharge  the  order  for  taxation,  aud  for  the 
Master  to  review — 

The  Af aster  of  the  Mis  now  delivered  his 
judgment,  and  said,  that  while  the  certificate 
stood  there  couM  not  rogulnrly  be  any  order 
for  referring  the  matter  buck  to  the  Master  to 
review  his  taxation.  Mr.  Howes  ought  to  have 
applied  by  petition  to  be  relieved  from  the 
.  certificate.  '1  he  motion  must,  therefore,  be 
refused  with  costs  j  but,  seeing  that  Mr.  Howes 
had  some  ground  of  uiijection  to  the  course 
which  had  been  pursued,  it  should  be  without 
preiudice  to  any  other  application  he  might 
make. 

Attorney  General  y  Nethercot,  Dec.  8,  1840. 

Quren'itf  3Benr||. 
[Before  the  Four  Judges.] 

PAUPER. — SETTLEMENT. — BURIAL. 

j4  ptiuper,  sealed  in  a  parish,  died  in  a  hos* 
pital  in  that  pnrish  :   Held,  that  the  over* 


seers  of  ike  parish  were  noi  hound  to  hwtg 
the  body. 
Quaere,  whether  there  is  a  generul  common 
law  liability,  on  the  part  nf  itvrroeersk  of  a 
fwfishy  to  bury  the  oot&es  of  all  poor  per^ 
sosfs  having  a  settlrtaettt  in  the  parish,  who 
die  within  it  F 
In  thiii  case  the  dtrectora  oi  the  St.  Geoiye'a 
Hospital  had  obtained  a  rule  to  ihew  rotxmo 
why  a  mandamus  should  «ei  issue,  cemm«K4- 
imfltkie  defendants  to  hury  the  body  of  a  p^ur 
person  who  had  died  in  the  hospital-,  it  s^ 
peared  from  the  affidants  ou  botn  sides  that  in 
the  year  1 7^^,  proposals  H*ere  m^de  and  eircit- 
lattd  through  the  parish  for  the  estaMishmeat 
of  aa  hospital,  and  that  one  of  the  recotumei^ 
datioiM  of  the  inteuiied  hospital,  %vaa  that  no 
security  wvuld  lie  demanded,  as  in  other.  hiMi- 
pitals.  mm  the  friends  of  pnorpTBuua  io  bury 
such  per^MM,  sfa^'Uld  they  4Ke  in  tlie  hosfiiial, 
but  that  they  would  be  buried  at  the  expcuce 
of  the  hospital.  The  parish  made  no  oppoat- 
tton  to  the  proposal,  and  the  hospital  was  est»« 
Mished.  l*he  poor  persons  who  died  in  H,  aud 
whose  friends  were  unable  to  burr  them,  were 
hvried  in  the  parish  huryi^  gtound,  but  at  the 
expense  of  ihc  hospital,  until  Ihe  year  17^ 
when  the  parish  authorities  objected  that  the 
parochial  ground  ivas  hardly  large  enoti|(h  fur 
the  parishioners,  and  that  it  would  l>e  too  ra- 
pidly tilled  up,  if  the  strangers  who  died  in  the 
hospital  were  added  to  the  number  of  persons 
interred  there.  'J'he  directors  then  purchased 
a  piece  of  ground  which  they  used  for  the  pur- 
pose of  burying  their  dead,  from  the  year  17^» 
to  the  vear  182G;  but  in  the  latter  year  they 
sold  it  ror  a  sum  of  3,(X}0/.,  and  then  renewed 
the.  practice  of  buryiuj^  the  hospital  (lead  in 
the  parish  ground.  1  hey  still,  however,  con- 
tinued to  pay  the  expences  of  such  burials,  un- 
til the  year  1832,  when  they  changed  the  form 
of  the  rccoinmendatiunsfor  admission  into  the 
hospital,  and  instead  of  continuing  to  say  that 
no  si'curity  u'ould  be  taken,  but  that  the  poor 
persons  who  died  iu  the  hospital,  would  tie  t>u- 
ricd  at  the  expence  of  the  hospital,  they  in- 
serted the  words,  *'at  the  expence  of  the 
parish,'*  The  parish  authorities,  however,  re- 
(iiaed  to  bury  such  dead  from  the  fUnds  fur- 
nished by  the  rates,  and  this  mandamus  was 
accordingly  applied  for,  to  compel  the  go- 
vernors of  tlie  poor  of  the  parish  to  take  on 
themselves  this  charge  The  poor  person, 
with  respect  to  whom  this  question  of  ihe 
liaiiility  of  the  parish  was  now  raised,  was 
a  pauper,  legally  s^^ttled  in  the  parish  of  8t. 
George,  Hanover  Square.  The  parii^h  main- 
talned  an  infirmary  of  its  own,  in  which  all  the 
parocliial  poor  might  go,  and  where  they  were 
provided  with  medicine  and  attendance. 

Mr.  D'fdhin  and  Mr.  Doane,  shewed  cause 
against  the  rule,  and  contended  that  the  piurish 
tvas  in  this  case  under  no  liability  to  undertake 
the  charge  for  which  this  mandamus  was 
now  asked  to  he  issued.  The  duties  of  an 
overseer  were  to  be  found  only  in  ihe  43  Eliz., 
and  that  statute  did  not  include  iu  ii  the  duty 
of  burial..  8o  much  was  that  tlie  .case  that  a 
sttbseqncut  btalutc  (18  G.  30  was  passed  to  di- 
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reel,  that  in  the  case  of  persons  u0kiH»wn» 
heing  wrecked  on  the  c(mst,  and  their  bodies 
thrown  on  the  share,  the  overseers  should 
bury  them.  This  shewed  that  the  duty  was 
not  a  common-law  duty,  dependent  only  ou 
principles  of  puhlic  decency  and  necessity. 

The  /iUorkejf  Generai tmd  Mr,  Prendergwi, 
in  support  of  the  rule,  insisted  that  the  geuertj 
oUjeet  of  the  appointment  of  overseers  was  to 
provide  parochial  oliicers.  who  shoidd  do  for 
the  poor  what  was  requisite  for  their  nminte> 
nance  when  alive,  and  should  bury  them  when 
dead.  The  statute  of  liMz.,  by  mentioniug 
their  duties  generally,  did  not  restrict  their  du- 
ties to  the  matters  actually  mentioned.  If  the 
common  law  liability  to  bury  the  dead  poor 
did  not  exist,  the  paupers  uho  died  is  the 
workhouse  itself,  might  be  refused  burial  by 
the  overseers,  a  proposition  for  which  no  one 
would  venture  to  contend.  The  statute  passed 
with  respect  to  persons  wrecked,  was  merely 
passed  to  extend  the  common-law  duty  of  the 
overseers,  which  existed  as  to  the  paupers  of 
a  parish,  to  the  burying  of  persons  whose  bo- 
dies  were  fund  in  the  parish,  but  who  did  not 
belong  to  it.  1  hat  statute  itself  was  a  recog- 
nition of  the  public  duty  of  the  overseers  to 
bury  the  dead  poor. 

Cur,  4tdif,  vuU, 

Lord  Denman,  C.  J.— This  was  an  applica- 
tion for  a  mandamus  to  be  dire^rted  to  the 
overseers  of  the  parish  of  St  George  Hanover 
Square,  to  command  them  to  remove  from  St. 
George's  Hospital  the  dead  body  of  a  pauper 
settled  in  the  parish,  and  who  had  died  iu  the 
hospital,  and  to  cause  it  to  be  buried.  The 
application  was  made  on  the  part  of  the  hos* 

Eital,  and  although  the  Court  on  the  argument 
ad  extreme  difficulty  in  placing  on  a  legal 
foundation  either  the  right  of  the  hospital  to 
the  writ,  or  the  obligation  on  the  paiisb  to  do 
the  act,  yet  we  were  unwilling  at  oace  to 
discharge  the  rule,  considering  how  long  the 
practice  had  prevailed  of  burying  at  the  ex^ 
pense  of  the  parish  poor  persona  whose  rela- 
tions were   unable  to  bury  them.      In   the 
argument  in  support  of  the  rule,  the  necessity 
of  the  case,  and  the  large  construction  which 
it  was  contended  ought  to  be  put  on  the  4^rd 
of  Eliz.,  and  further  the  inference  to  be  drawn 
from  the  48th  Geo.  3rd,  passed  with  respect  to 
the  burial  of  shipwrecked  persons  cast  on  shore, 
were  relied  on.     We  thmk  these  grounds  of 
argument  insufficient.    There  are  in  the  last 
luentioned  statute,  words  from  which  it  may 
be  inferred  that  the  framers  of  the  act  might 
have  intended  to  recognize  as  a  general  prin- 
ciple that  the  burials  of  paupers  should  be  at 
the  expense  of  the  parish,  ana  in  a  doubtful  case, 
it  is  possible  we  mi^ht  hold  such  an  objection 
to  arise.     But  the  present  case  turns  on  the 
statute  of  Eliz.    The  oversees  is  a  statutable 
oflScer,   dealing  with  a  statutable   fund,  for 
atatutable  purposes.    The  language  of  that 
statute  is  such  as  to  leave  no  doubt  on  our 
minds  ;  the  relief  and  employment  of  the  poor 
are  its  objects,  and  the  fund  raised  by  the 
poor  rate  is  created  for  these  purposes,  and 
the  orerseer  cannot  be  deprived  of  the  fund'  so 


sppIicaUe  to  particular  purposes,  except  by  the 
provi<^ions  of  a  subsequent  statute.  We  can- 
not acceed  to  the  argument  th.^t  the  burial  of 
a  pauper  receiving  relief,  but  not  dying  within 
the  poor  house,  can  be  brought  within  the 
statute.  In  passing  to  the  Mkged  ground  of 
necessity,  we  say  tft  oiN^e,  that  we  distinctly 
recognise  its  existence,  but  deny  its  applica- 
tion to  the  present  case.  Generally  speaking, 
every  person  dying  in  this  country,  excei»t 
where  the  contrary  is  directed  by  statute,  has 
a  right  to  christian  burial,  and  that  implies  a 
right  to  be  carried  to  the  parish  cemetry.  Lord 
Siowefi,  in  tire  case  of  GvHd/ord^,  Burden, 
declared  that  to  carry  a  dead  body  naked  was 
an  offence  to  the  'living.  No  doubt  the 
common  law  must  cast  upon  some  one  the 
duty  to  carry  to  the  gnive  decently  the  dead 
body  of  every  person  not  having  the  private 
means  of  burial,  but  we  find  no  ground  in  the 
pr er  ent  case  fbr  charging  the  overseers  with  the 
performance  of  iliis  general  duty. 

Rule  discharged.— '/%«?  Qfw*"*!  wThe  Cover" 
nwn  ^  the  f'mr  t*fSt.  George,  HanMser  Square. 
M.  T.  1840, 


PRACTICB. — COGNOVIT, 

A  cognovit  actionem  in  ejectment  is  within 
the  9M  and  lOth  iecfioM  of  the  1^2  Hvt. 
c,  110,  «nH  trili  be  inralitt^  unless  at  the 
time  of  its  execution  by  the  Htfendnnt  there 
is  present  <i  person  "  utten4ing  on  his  behttf/^ 
eapressfy  named  tf  him,  and  attending  at  his 
request." 

This  was  a  rule  to  shew  cause  why  a  writ  of 
execution,  issued  on  a  cognovit  given  in  this 
case,  should  not  be  set  stide,  and  the  plaintiff 
pay  the  costs  of  the  application,  on  the  ground 
that  such  cognovit  had  been  executed  without 
the  presence  of  an  attorney  on  the  part  of  the 
defendant,  contrary  to  the  provisions  of  the 
statute  I  &  2  Vict.  c.  1 10,  ss.  9  &  10,  the  first 
of  which  declares  "  tliat  no  warrant  of  attorney 
to  confess  judgment  in  any  personal  action,  or 
cognnvit  actionem,  given  by  any  person,  shall  be 
of  any  force  unless  there  shall  be  present  pome 
attorney  of  one  of  the  Superior  Courts  on  behalf 
of  such  person,  expressly  named  by  him  and 
attending  at  his  request,"  &c.  llie  second  of 
these  sections  declares  "  that  a  warrant  of  at- 
torney to  confess  judgment  or  cognovit  actionem 
not  executed  in  manner  aforesaid,"  shall  not 
be  valid  though  the  party  executing  fully  uu- 
dentuod  its  nature.  Ine  attorney  for  the 
lessor  of  the  plaintiff  employed  one  of  his 
clerks  to  go  to  see  this  cognovit  executed. 
The  clerk  took  with  him  a  person  named 
Hinton,  who  attested  the  instrument  on  the 
part  of  the  defendant. 

Mr.  y.  H^illiams  shewed  cause  against  the- 
rule.— Doubts  have  often  been  expressed  as  to 
whether  this  statute  applies  to  proceedings  in 
ejectment  The  words  of  tbe  9th  section 
clearly  point  to  personal  actions  alone.  Nor 
can  any  other  construction  be  given  to  them 
though  tha expression *' personalaciion  "  come 
before  the  expression  *  cognovit  actionem. ^^ 

Mr.  ^.  H.  fFatson,  contrh.     This  case  is 
clearly  within  the  object  of  the  statute. 
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Per  Cur, — Thi«  rule  must  he  absolute.  The 
cxpre8>ion8  in  the  9th  section  are  disjoined,  so 
that  the  words  "  personal  action  **  do  not  over- 
ride the  whole  sentence ;  and  in  the  1 0th  sec- 
tion there  is  no  expression  of  limitation  as  to 
any  particular  sort  of  action. 

Rule  absolute.— />(^  v.  Howard,  M.  T.  1840. 
Q.  B.  F.  J. 


MASTER  AND  SERVANT. — CA8B. 

fFhere  a  person  employs  another,  who  carries 
on  a  business  totally  different  from  that  of 
the  employer,  to  do  an  act  in  that  business, 
such  employment  does  not  constitute  between 
them  the  relation  of  master  and  servant,  so 
as  to  make  the  employer  liable  for  an  acci" 
dent  that  may  happen  in  the  course  of  the 
employment. 

Thus,  where  a  butcher  who  had  purchased  an 
0,2'  in  Smithjield  Market,  employed  a  regU' 
larly  licensed  drover  to  drive  it  home,  and 
the  drover  entrusted  the  animal  to  the  care 
of  a  servant,  the  butcher  was  held  not  liable 
in  damages  for  an  injury  ocfsasioned  by  the 
ox  while  under  the  care  of  such  servant 

Case  for  an  injury  done  by  a  bullock.  This 
case  was  tried  before  Mr.  Justice  fFilliams, 
at  the  sitting  in  London,  when  it  appeared  that 
the  defendant  was  a  butcher,  that  ne  had  at- 
tended at  Smithfield  Market  and  bouj^ht  a  bul- 
lock, which  he  put  under  the  care  of  a  man 
named  Insfs  to  drive  home.  By  tlie  rules  of 
Smithfield  market  the  purchaser  of  cattle  must 
either  himself  drive  them  home  or  must  em- 
ploy a  licensed  drover ;  he  cannot  put  them  in 
charge  of  his  own  servant  or  journeyman.  Ings 
was  a  regular  licensed  drover,  ana  undertook 
in  the  same  manner  to  drive  home  several 
other  bullocks  for  different  butchers.  Ings 
entrusted  this  bullock  to  the  care  of  a  boy, 
and,  while  under  his  charge,  and  when  out  of 
the  limits  of  the  city  of  London,  it  ran  away, 
and  ran  into  the  plam tiff's  shop,  where  it  did 
considerable  damage.  The  defendant's  counsel 
insisted  that  the  action  was  not  maintainable 
against  the  defendant,  but  ought,  if  at  all,  to 
have  been  brought  against  Ings.  The  learned 
judge  adopted  this  vifw  of  the  matter,  and  a 
verdict  was  taken  for  the  defendant,  subject  to 
a  motion  to  enter  a  verdict  fur  the  plaintiff,  the 
jury  finding  the  amount  of  damages  to  be  25/. 
A  rule  having  been  obtained  for  that  purpose, 

Mr.  Cresswell  now  shewed  cause. — It  is  clear 
that  the  custom  of  Smithfield  market  made  the 
drover  a  principal  person,  not  a  servant,  while 
he  was  within  the  boundary  of  the  city  of  Lon- 
don ;  but  it  will  be  said  that  when  he  got  be- 
yond the  boundary  of  the  city  of  London,  as 
the  defendant  was  no  longer  compelled  to 
employ  him,  such  employment  being  voluntary, 
constituted  the  drover  the  servant  of  the  de- 
fendant. That  might  have  been  so  had  the 
defendant  been  present  in  person  to  take  charge 
of  the  bullock,  but  he  was  not  so,  and  there- 
fore could  not  exercise  any  act  of  will  upon 
the  subject.    The  defendant  employed  Ings  as 


a  man  carrying  on  a  separate  business,  and,  in 
the  discharge  of  that  business,  Ings  alone  ui 
answerable  for  any  accidents  that  may  happen. 
The  servants  that  Ings  employs  can  by  no  re- 
lation whatever  become  the  servants  of  the 
defendant.  The  principles  laid  down  by  Mr. 
Justice  Litiledale  in  the  case  of  Ijaugher  v. 
Pointer,^  must  govern  the  present ;  and,  en- 
forced as  they  have  been  by  the  written  judg- 
ment of  Mr.  Baron  Parke  in  Quorman  v.  Burn' 
sett  *>  The  decision  of  Randleson  v.  Murray ^^ 
does  not  apply  here,  for  there  the  property 
which  occasioned  the  mischief  was  fixed  pro- 

Eerty,  and  in  such  a  case  any  person  employed 
y  the  master  becomes  his  servant  for  the 
time. 

Mr.  Humfrey,  in  support  of  the  rule. — ^Thc 
employment  of  Ings  in  this  case  constituted 
him  the  servant  of  the  defendant,  who  there- 
upon became  liable  for  his  acts.  Such  in  effect 
was  the  decision  in  Randleson  v.  Murray.  The 
decision  there  does  not  depend  on  the  distinc- 
tion between  fixed  and  moveable  property,  but 
on  this  circumstance,  that  the  person  employed 
was  doing  the  labour  of  an  ordinary  servant ; 
and  Mr.  Justice  Litiledale  expressly  said, — 
"  It  does  not  make  any  difference  in  the  case 
whether  the  defendants  employ  any  persons  to 
whom  they  pay  daily  wages,  or  men  who  receive 
a  compensation  for  each  particular  labour.   In 
point  of  law  such  men  are  equally  servants. 
[Lord  Denman,  C.  J.— But  there  the  persons 
employed  were  engaged  in  the  same  business 
as  that  of  the  person  who  employed  them. 
Here  the  business  of  a  drover  is  totaUy  differ- 
ent from  that  of  a  butcher.]     But  the  work  of 
a  drover  was  work  which  the  defendant  himself 
might  have  performed,  had  he  thought  fit, 
within   the  city  of  London,  and  out  of  the 
boundaries  of  the  city  it  is  clear  that  he  was 
not  bound  to  employ  Ings.    Such  employment 
was  therefore  voluntary,  and  constituted  Ings 
his  servant,  and  consequently  made  him  an- 
swerable for  any  accident  that  might  happen 
during  the  continuance  of  such  employment. 

horA  Denman,  C.  J. — I  feel  bound  by  the 
authority  of  the  late  case,  decided  %vifh  so 
much  consideration,  though  whether  I  quite 
agree  with  all  that  is  there  stated  is  another 
matter.  What  was  said  there  does  not  di- 
rectly  affect  the  present  case.  I  merely  desire 
to  observe,  obiter,  that  I  doubt  whether  there  ia 
the  distinction  between  fixed  and  unfixed  pro- 
perty which  is  supposed,  and  has  been  so  much 
pressed  upon  us.  But  I  fully  recognize  the 
principle  which  is  in  that  case  of  Laugher  v. 
Pointer  laid  down  by  my  brother  LHtledale, 
that  the  distinction  is,  whether  the  person  who 
is  sued,  is  he  who  has  done  the  act,  or  whether 
it  has  been  done  by  a  person  employed  by  bim, 
a  person  known  to  the  law,  and  carrying  on  a 
distinct  and  independent  business,  in  the  latter 
case  the  person  is  not  liable.  The  butcher 
here  was  not  bound  to  drive  the  cattle';  he 
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m\^\  not  know  how  to  do  ■» ;  he  employed  a 
drover  to  do  that  work ;  and  the  servant  of  the 
drover,  thus  employed,  Ucharc^eahle  with  hav- 
mg  caused  the  injury  which  u  the  subject  of 
the  present  action.  Then  the  drover  is  the 
person  liable,  and  not  the  butcher.  With  res- 
pect to  the  question  as  to  6xed  property^  there 
18  one  principle  which  is  deserving  of  atten- 
tion, and  which  i^  sufficient  to  distinguish  the 
principle  there  applicable  from  the  present 
case.  The  object  of  the  law  is  to  secure  for 
the  l>enefit  of  the  party  injured,  some  person 
to  whons  he  may  look  for  compensation.  If 
the  lessor  of  a  hcn:<e  has  employed  a  person  to 
do  work  in  the  house,  he  who  has  done  the  in- 
jury is  the  party  to  whom  to  look  for  that 
compensation,  fhnt  is  the  general  principle, 
but  It  is  restricted  by  another,  which  is  esta- 
bli«hed  throufrhr)Ut,  and  that  is.  that  the  party 
who  is  immediately  eniias^ed  in  the  work,  and 
who  presides  over  the  Ao\n%  of  it,  is  the  person 
to  whom  to  look  for  compensation  tor  an 
injury  committed  in  the  course  of  it.  Suppose 
B  man  employs  a  bricklayer  to  do  work  in  his 
konse,  and  the  owner  of  the  bouse  knows 
DOthintf  of  the  business  of  «  bricklayer  ;  I 
cannot  imagine  that  in  such  a  case,  the  act  of 
the  bricklayer  which  caused  an  injury  to  a 
third  person,  couM  on  the  mere  fact  of  the  em- 
ployment be  Axed  on  the  owner  of  the  house. 
But  in  Randleson  v.  Murray,  the  work  was 
done  on  the  premises;  and  was  work  in  the 
business  of  the  defendant,  and  work  which  he 
chose  to  do  by  hiring  a  porter  for  the  day,  in* 
atead  of  keeping  a  porter  in  his  employment ; 
and  consequently  he  was  liable  for  an  injury 
tbns  occasioned  on  his  premises  in  work  con- 
nected with  his  own  particular  business.  With 
respect  to  the  cases  of  pilots,  I  think  that 
that  of  Mc^lntosh  v.  Shaefi  is  like  the  pre- 
sent. So  long  as  the  pilot  is  necessarily 
employed  by  the  ship-owner,  the  law  looks  to 
the  pilot ;  but  as  soon  as  the  pilot's  assistance 
la  no  longer  necessarily  employed  by  the  ship 
owner,  then  the  employment  of  him,  being 
Tolttutary,  the  shipowner  by  such  employment, 
constitutes  the  pilot  his  servant,  and  must  be 
answerable  for  hu  acts.'  Here  the  butcher  did 
not  attend  the  drover,  but  left  him  to  manage 
his  business  as  he  might  think  fit ;  and  it  was 
in  the  course  of  the  performance  of  the  busi- 
ness of  the  drover,  and  not  in  any  thing  form- 
ing part  of  the  trade  of  the  butcher,  that  the 
injury  occurred.  It  seems  to  me,  therefore, 
that  the  butcher  is  not  liable — the  act  was 
not  the  act  of  his  servant,  but  that  of  a  man 
carrying  on  a  totally  distinct  and  indepen- 
dent business. 

Mr.  Justice  LMedale, — As  I  fully  expressed 
my  opinion  in  Ijauger  v.  Painter^  and  as  I 
continue  of  the  same  opinion  now,  and  fully 
agree  with  the  late  case  in  the  Exchequer,  I 
do  not  think  it  necessary  to  say  more  now, 
than  that  I  think  this  rule  must  be  discharged. 

Mr.  Justice  IViUiamM, — I  am  of  the  same 
opinion.    The  only  difficulty,  is  to  know  who 

d  6  Bam.  &  Cres.  657. 


IS  the  servant.  I  think  that  that  character 
cannot  be  fixed  on  a  man  who  does  not  act 
under  the  orders  of  another,  but  is  engaged  in 
a  diittinct  and  wholly  independent  business. 

Mr.  Justice  Colerif/fce, — ^I  am  entirely  of  the 
same  opinion.  It  seems  to  me,  that  the  test 
properly  applicable  to  a  case  of  this  kind  is  to 
ascertain  what  relation  exists  as  between  tike 
person  charged  and  the  person  who  does  the 
act  itself,  and  unless  you  establish  between 
them  the  relation  of  master  and  servant,  the 
former  cannot  be  liable  to  answer  for  the  act 
of  the  latter.  Now  apply  that  test  here.  I 
cannot  distinguish  between  Ings  and  the  boy 
in  the  plea.  In^s  was  the  drover,  following  a 
known  trade ;  he  made  a  contract  with  this 
defendant,  as  he  did  with  other  people,  to  have 
the  charge  of  certain  cattle  :  he  employed  his 
own  servant,  the  bojr,  to  enable  him  to  carry 
that  contract  into  effect.  Then  the  boy  being 
lngs|  servant,  cannot,  at  the  same  time  be 
considered  the  servant  of  the  defendant,  and 
consequently  the  defendant  is  not  responsible. 

Rule  discharged. — MiUignn  v.  IFedge^  M. 
T.  1840.    Q.  B.  F.  J. 


^VLtztCt  Bmcli  practice  Court. 

JUDOMBNT  AGAINST  THB  CASUAL  EJECTOR. — 
ENTITLING  DECLARATION.— DATE  OP  NO-> 
TICB. 

Although  the  dnte  in  the  title  of  a  declaration 
is  omitted,  that  omission  may  (te  supplied 
bp  a  correct  statement  of  the  time  of  ap^ 
pearttnce  by  reference  to  the  date  of  the 
notice  at  the  foot  of  the  declaration, 

S,  Hughes  moved  for  judgoMiit  against  the 
casual  ejector.  There  was  no  title  to  the  de- 
claration as  to  the  term  of  which  it  was.  At 
the  foot  of  it,  however,  in  the  notice  a  date 
was  introduced,  by  reference  to  which  the  right 
time  of  appearance  was  disclosed  to  the  party. 
This,  according  to  the  practice,  would  be  suf- 
ficient. 

pQtteson,  J. — I  think  that  is  enough. 

Rule  granted.— />0r  d.  Chajfey  y.  Roe,  M.  T. 
1840.    Q.B.P.C. 


RULE  TO  COMPUTE. — AFFIDAVIT  OF  SERTICB. 
—  LODGER. — SERVANT. 

9Fhere  it  is  proposed  to  mahe  absolute  a  rule 
to  compute  in  respect  of  a  service  on  a 
servant,  it  must  be  sheien  that  that  servant 
was  employed  by  the  defendant. 

In  this  case  judgment  by  default  having  been 
signed  in  an  action  on  a  prumis^sory  note,  a 
rule  for  referring  it  to  the  Master  to  compute 
principal  and  interest  thereon  was  obtained. 

Leahy  now  moved  to  make  that  rule  abso* 
lute,  on  an  affidavit  of  service.  The  affidavit 
on  which  he  applied  stated  the  service  to  have 
been  effected  on  the  servant  of  a  person  in 
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wlio8e  house  the  defendant  restded.  This,  it 
was  sabmttted,  was  siidicient. 

PtUtesBn,  J. — ^Tliat  is  not  Biifficient.  Tlie 
service  ouafht  to  Ite,  if  on  a  servant^  on  the  9e^ 
vant  of  the  defendant,  and  not  on  the  servant 
of  the  person  In  who^  house  he  lotl^s. 

Rule  refused. — Jnmes  v.  H^titdale,  AI.  T- 
]840.    Q.  B.  P.  C. 


JUDOMBNT  ON  WARRANT  OP  ATTOnVBt.— AT- 
TESTING WITNESS.— PROOF  OF  EXECUTION. 

la  vrrfer  in  uhtn'm  lenvf  to  s^ijfnjuiiff<ment  if  a 
an  M  tTMrrani  41^/  tttit/rnrff,  tin  nj^nvll  t^ 
the  t/ieetiing'  trii/ten  must  beprtttiuced^erm 
$i»thfMvtvry  reason  given  fur  its  non-prtf 
duvtian. 

This  Aras  an  af  plication  by  J,  Bitt/lep  for 
]ea\^toeriterup  jinlj^inent  on  an  old  narraTitof 
aitomey.    The  dr fendanl  had  executed  It  seven 
years  prevfously.    llie  difficuliy  in  the  case 
wa9,  that  the  aitidavit  of  the  attesting  witness 
could  not  be  procured.    This  deficiency  was 
sought  to   be  supplied  by  an  alKilavit  xvliich 
stated  that  an  application  had  been  made  to 
another  person,  in  order  to  learn  where  the 
attcstiu<;  witness  lived.    That  person  had  staled 
thai  he  was  acquaititcd  with  t!je  witness's  resi- 
dence, but  would  not  tell  where  it  was.  No  fur- 
ther etrquiry  had  been  mndc  »»n  the  pai  t  of  the 
plaintiff  in  order  to  ascertain  where  the  witness 
was    then   livinj^.     It  was  also  stated  in  the 
ttthdavU  that  the  wiioess  was  clerk  to  the 
plaiutitf*3  attorney  at  the  time  the  warrant 
was  executed.    The  question  was,  therefore, 
whether  this  statement  of  facts  su^cieutly  ex- 
cused  the  proilucin<r  an    affidavit  frooi   the 
atteatini?  witness.     The   haiidwrltin^   of   the 
Bttestinjf  witness  was  proved  lo  be  that  of  the 
witness^  whoae  resideove  could  not  b«  dis- 
covered. 

PfiiieeoM^  Jm  thoug:ht  that  the  ctrcuinstances 
disclosed  did  not  obviate  the  necessity  fi»r  pro- 
ducing an  affidavit  of  attestation  by  the  witness 
himself.  It  did  not  appear  that  the  residenve 
of  the  witness  was  absolutely  unknown,  but 
that  the  person  who  did  know  it  would  not 
state  wiiere  it  was;  and  no  proof  was  given 
that  any  search  had  lieen  made  to  discover 
Avhere  the  residence  was.  Under  the-e  cir- 
cumstances the  rule  could  not  be  granted. 

Rule  refused. — Cope  v.  Lea,  M.  T.  1840. 
Q.  B.  k\  C. 


RULE  TO  COMPUTE. — 8CRV1CB  OF  RULE. — 

AGENT. 

//  ti  a  siiffioient  service  of  a  rule  to  eampufe, 
if  the  tiffidavlt  states  it  to  have  been  ejected 
on  a  female  tcho  was  in  the  habU  of  re- 
ceiving messages  for  the  defendant^  the 
service  being  at  the  dweUing  house  of  the 
defendant. 

In  this  case,  which  was  an  action  on  a  bill 
of  exchange,  the  defendant  having  suHered 
judgment  by  default^  a  rule  to  compute  prin- 


cipal and  interest  was  served  on  the  defen- 
dant. 

G,  T.  fFhite  moved  to  make  thst  role  ah^o- 
Inte.  The  affidavit  on  which  he  applied  stated 
that  the  service  had  been  effected  by  leaving* 
the  rule  with  a  female,  who  was  in  the  habit  of 
receiving  njCMSitre*  for  the  defendant  at  the 
dwelling  house  of  the  defendant.  The  question 
was  whether  that  was  a  sufficient  service  of  the 
rtile. 

Patteson,  J.,  I  think  that  will  do.  The 
present  rule  may  be  made  absolute. 

Rfile  ulisolute. — Edieards  v.  Xapier,  M.  T" 
1840.    Q.  B.  P.  C. 


DISTRINGAS. — NON  EST  INVENTUS. — NULLA 
B099A — sheriff's    RETURN. — ENTERING 
APPEARAMOE. 

l/i  order  to  obtain  lertve  to  enter  mn  appear" 
uMce  f**r  the  drftndant  nfXe^  n  rrtum  of 
tton  est  invenlus  and  nulla  hoaa,  tig 
sheriff^ s  return  is  nut  of  itself  sfijfi&eni 
fur  that  purpose,  but  other  evidence  must 
bt'  givent  OS  to  tehat  effurt  has  been  mutU 
to  ctpecute  the  proeeos. 

In  this  case  a  writ  of  summons  had  heen 
sued  out,  and  various  efforts  made  to  serve 
that  writ.  An  afliduvit  of  these  efforts  havin|^ 
been  made,  a  writ  of  distringas  wa«  obtained^ 
and  placed  in  the  hands  of  the  sheriff.  To  this 
tliat  officer  returned  mm  est  investus  and  nulla 
bona. 

fFvHaston  now  moved  for  leave  to  enter  an 
ap))earance  pursuant  to  2  W.  4,  c.  39,  s.  3. 
the  %»heriff  having  returned  as  above  stated^  In 
snppurt  of  the  application,  there  was  an  affi- 
davit verifying  the  return  of  the  sheriff,  but  do 
affidavit  by  the  sherid's  officer  or  any  other 
person,  sheulng  what  efforts  had  been  made  to 
execute  the  writ.  The  (juestlon  was,  whether 
on  those  materials  the  plaititiff  was  entitled  to 
enter  an  appearance  for  the  defendant. 

Pal tf  son, ,).,  was  of  opinion  that  the  mere 
prodiu-tion  of  the  writ,  and  its  return  of  nan 
est  inventus  and  nulla  buna,  was  not  sufficient  to 
authorize  the  plaliuiff  to  enter  an  appearance. 
This  was  a  courss  which,  very  soon  after  the 
passing  of  the  Unirorinity  of  Process  act,  had 
hcen  dotf  ruiined  as  insufficient.  In  order  to 
entile  the  j^laiiitiff  to  succeed  in  this  applica- 
tion, an  affidavit  by  the  sheriff's  officer,  or 
some  other  person,  should  be  produced,  dis- 
clositig  what  efforts  had  been  made  to  execute 
the  writ  of  distringas. 

Rule  refused.— /f^tfi/<?v.  Cooh,  M.  T.  1S40. 
Q.  B.  P.  C. 


JUDGMENT  AGAINST  THE  CASUAL  EJECTOR. — 
HUSBAND  AND  WIFE. — ACKNOWLEDGMENT. 

Undrr  trhat  circumstances  an  ucknowledg* 
ment  bif  the  wife  uf  the  tenant  in  pooseesion, 
that  the  declaration  has  come  to  the  hands 
of  her  husband^  will  be  s^Jpeient. 

On  an  application  for  judgment  .agnintt  the 
I  casual  ejector,  the  affidavit  of  service  stated 
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t!iat  the  ueclaration  had  been  served  on,  vnd 
the  usual  explanation  given  to  the  daughter 
of  the  tenant  in  possession.  It  was  shewn, 
that  afterwards,  the  wife  of  the  tenant  in  pos- 
sf»«ian  tiad  bHbre  the  term  stated  that  the 
declad-Atioii  had  come  to  her  hushnnd's  hands. 

S.  Hugke»i  who  made  the  application,  sub- 
mitted that  this  service  was  sufficient  to  obtain 
jndiTuient,  or  at  any  rate  a  rule  nm, 

P>,tn*»on,  J.  tbouiiht,  that  according  to  the 
authorities  collected  in  Chitty's  Archbold, 
enoiiir)!  bad  been  done  to  entitle  the  lessor  of 
the  plaintiff  to  a  rule  nhi. 

Rule  nisi  granted. — Doe  d.  Charter  v.  Rof^ 


MlISONBll.—COMMITTlTrR.— CHARGING  «K 

EXECUTION. 

Semble,  thai  it  it  naineceMnrff  nattf  i^  e^er 
ft  commiititifr  in  charging^  a  He/md^nt  in 
ea'revtittn^  within  /our  ddi^  nfter  the  end 
iff  the  term  in  which  the  defendant  ff  eo 
charged;   sed quaere. 

Hnrnfrey  moved  for  a  rule  to  shew  cause 
why  the  defendant  in  this  case  should  not  be 
^scliarged  out  of  custody,  on  the  ground  that 
fin  rommittUur  had  beeii  entered  wiihin  four 
«liiys  after  the  end  of  the  term  in  which  he  was 
«o  liiarged,  pursuant  to  the  rule  of  E.  T. 
A\  Geo.  3.  By  that  ni!e  h  was  required  tliat 
"the  clerk  of  the  dodcets  shall  enter  sudi 
Cftnimiuitnr  on  the  judgment  roil  witWn  four 
days  next  after  the  eitd  of  such  term,  exHu- 
sive  of  the  last  day  of  the  term,  unless  the  last 
of  such  four  days  be  Sunday,  and  in  that  case, 
wftlrin  five  days  next  after  the  end  of  such 
term ;  and  that  in  default  thereof,  such  pri- 
soner or  prisoners  shall  be  entitled  to  lie 
di>charKed.^  By  1  Rfg.  Oen..,  H.  T.  2  W.  4, 
a.  96,  it  was  ordered,  that  '•  in  order  to  charge 
a  defendant  in  execution,  it  shall  not  be  ne- 
cessary that  the  prpceedlngs  be  entered  of 
rectn-d.'*  Since  that  rule,  it  has  been  sup- 
posed that  it  WIS  nn  necessary  to  enter  a  commit^ 
itttt  at  all  No  anthOrity,  however,  could  be 
given  for  such  an  opinion,  fur  it  had  been 
decided  in  no  case ;  and  the  words  of  the  rule 
ceiiainly  contained  no  such  direction. 

Pttrersoa,  J. — ^There  is  a  dictum  in  Jervis's 
Rules,  to  the  effect  that  since  the  rule  1  Reg. 
Oeu.  2  W.  4,  s.  96,  a  ctmmittirur  is  not  iieces- 
sary,  there  being  no  judi^ment  roll,  on  which  to 
*ni'f  r  the  rommittUur,  Yoor  argument  goes  to 
this  extent,  that  thongh  there  is  no  roll  neces- 
sary in  order  to  charge  the  defendant  in  execit- 
tion,  after  he  is  charged  it  is  necessary  to  carry 
in  a  roll,  ia  order  to  enable  the  plaintiff  to  go 
ihcaagh  the  idle  form  of  entering  a  c^mmiui^ 
turuptm  it. 

Humfrey  submitted  that  as  do  decifi«n  had 
been  pronounced  upon  the  rule,  it  was  de- 
sirHble  thut  it  should  be  considered. 

Ihmreon,  J.,  gtanlcd  the  rule. 

Rule  ff'V.  granted.-!- /fi(//«  v.  Grten^  IVl.  T. 
1610.    Q.fi.RC. 


BARRISTERS  CALLED. 
Michaelmas  Term,  1840. 

UNObN's  INN. 

19M  Nw. 

Charles  William  Warren. 
Jiihn  Tozer. 
William  Knight. 
John  Stapletnn. 
William  Col  her.  jun. 
Frederick  Guy  L'Estrange  Clark. 
Alexander  Thoaias  Gn«t  Manson. 
Arthur  John  Landon. 
Benjamin  Efdeigh  WioThrop* 

24M  Nov. 

Henry  Trail  Erskine. 

'VJriHittm  Sparling. 

James  Shuckburgh  Shackelford. 

Henry  Lund. 

Edward  James  Bevir. 

Rfibert  Winter  Kemiion. 

Howard  Elphinstone. 

William  Amos  SchIwo  Westoby. 

William  Bushby  Wilkins. 

20M  ^ov. 

Edward  James  Wiklltoe. 
Herbert  Broom. 
Joseph  Henry  Venables. 
William  TaprelU 
William  Cope. 
John  Whit  lock  NicUoll. 
Thomas  Phinn. 
William  Smyth. 
Charles  John  Hcrriea.      • 
George  Mdrkham  Giffard. 
Robert  Gore. 
William  Thomas  Preston. 
Jolm  Rhodes  Dickinson. 
William  Lonsdale. 
Henry  Lushington. 
James  Town»end  8a ward 
Richard  Jumes  Corner. 

MinOLE   TEMFLK. 

20^  Nov. 

Robert  Baldwin. 
Henry  Goodwyn  Archer. 
Heniy  Goulhuni. 

Johu'lVlacoBhrey.  «    >     ,, 

Be»}amin  Bridgges  Huttter  Rodwell, 
Henry  Lingen;. 
TliOinus  Chamliert« 
Alexander  Darcey. 
Henry  John  Baxter. 
Edward  Chester  Junes. 
Frei'erick  Thomas  WhUe. 
Charles  Henry  Lee  Warner. 

c bay's  inn. 

18<,i  A«r. 
Joseph  Ardeo. 
L  J  marc  M  orison. 
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Geurj^e  Aug^iistafi  Wingfield. 
Robert  Lush , 
Athaiiase  Volsev  Hiti^. 

From  the  above  lists  it  will  appear  that  5'i 
gentlemen  were  called  to  the  Bar  last  term  : — 
the  number  of  attorneys  examined  and  passed, 
during  the  same  term,  was  120. 


COMMON  LAW  SITTINGS. 

Sitting-eat  ^ViW  Priue  in  and  after  Hilary  Term, 

1841. 

MIDDLESEX. 

First  Sitlinfir Thursday    Jan.  14 

By  Adjournment . .    Fridav    15 

Second  Sitting ....     Monday    25 

B,Adjo«rnmeBt..{T"^-iW':".*.:::::27 

LONDON. 

First  Sitting Tuesday    19 

Second  Sitting ....    Thursday 28 

By  Adjournment..    Friday  *29 

jf/ter  Term, 


MIDDLESEX. 

Tuesday    Feb.  2 


LONDON. 

Wednesday . . .  .Feb.  3 
(To  adjourn  only.) 

The  Ck)urt  will  sit,  during  Term,  at  ten  o'clock. 


NOTES  OF  THE  WEEK. 


THE  MEETING  OF  PARLIAMENT. 

Pahliament  is  summoned  to  meet  on  the 
26th  of  January,  1841,  and  we  are  induced  to 
think  this  will  be  a  highly  important  ses- 
sion in  a  legal  point  of  view.  The  Chancery 
orders,  founded  on  the  Act  of  last  session, 
will,  we  l)eUeve,  be  promulgated  shortly  after 
the  commencement  of  the  session  $  but,  as 
they  cannot  effect  the  judicial  changes,  and 
alt  other  necessary  reforms,  includioif  a  new 
Board  of  1'axation,  we  presume  they  will  be 
accompanied  by  an  act  or  acts  of  parliament  for 
those  purposes,  all  parties  being  agreed  in  this, 
that  extensive  alterations  are  necessary.  We 
conceive  that  the  necessary  bills  will  certainly 
pass  into  law,  and  that  they  will  aecomplish  a 
complete  change  in  the  present  practice  in 
Chancery.  We  believe  it  to  be  also  certain 
that  the  Government  will  bring  forward  a 
scheme  for  the  general  establishment  of  Local 
Courts.  The  success  of  this  bill  is  perhaps 
more  doubtful.  These  are  the  most  impor- 
tant, but  we  have  heard  of  various  other  bills 
in  progress,  of  considerable  interest  to  the  pro- 
fession. 


THE  EDITOR'S  LETFER  BOX. 


Our  correspondents  will  please  to  address 
(heir  letters  to  the  Editor,  at  The  isegtl  Oh- 
eerver  Office,  and  not  to  his  residence,  or  sup- 
posed residence. 

I.  B.  C.  is  referred  to  the  Roles  of  Hil.  2  W. 
4,  8.  58,  where  he  wilt  find  that  ehort  notice  of 
trial  means  four  days  in  country  causes.  We 
will  endeavour  to  complete  the  tabiUar  state- 
ment  he  has  sent. 

We  cannot  take  upon  us  the  responsibility 
of  answering  a  correspondent  under  the  name 
of  "  Cives,"  touching  the  responsibility  of  the 
bankers  he  mentions.  Probal)Iy  the  case  may 
depend  upon  some  more  facts  than  he  has 
stated.  We  recommend  him  to  a  common  law 
counsel  or  special  pleader. 

**  A  Country  Solicitor"  will  find  that  we  had 
anticipated  his  enquiry  relating  to  the  registry 
of  judgments. 

*'  A  Reader*'  observes  that  the  effect  of  the 
present  state  of  the  law  is,  that  respectable 
practitioners  are  frequently  duped  out  of  their 
costs  by  debtors,  who,  upon  being  written  to, 
tender  the  debt,  and  let  the  plaintiff  pay  the 
costs  of  the  letter.  There  is,  therefore,  no 
protection  given  to  respectable  practitionera, 
and  in  many  cases  writs  are  issued  at  once, 
when  otherwise  an  application  would  be  first 
made. 


To  OUR  Readers. — ^The  two  volumes  for 
1840-41,  will  contain,  besides  our  regular  mat- 
ter, a  series  of  articles  on  the  Law  of  Joiat 
Stock  Companies ;  a  series  of  Dissertations  on 
Conveyancing,  the  second  of  which  will  appear 
in  an  early  number;  a  series  of  articles  on 
Chancery  Reform,  with  all  the  rules  and  or- 
ders  which  may  be  issued ;  the  Statutes  of  the 
session  1841,  o^r^a/im,  with  notes,  explaining 
their  operation;  Law  Tracts  on  various  im- 
portant subjects ;  all  new  Cases  relating  to 
the  Law  of  Attorneys;  the  Questions  at  the 
Examinations ;  a  Series  of  Reports  in  all  the 
Courts, '  by  Barristers,  exclusively  for  this 
work,  leaving  no  important  decision  unre- 
ported ;  besides  various  other  articles  on  all 
the  current  topics  of  the  day: — the  intention 
iieing  to  render  these  volumes  as  complete  as 
possible  in  themselves. 


Our  old  subscribers  to  the  "  Legal  Almanac" 
are  requested  to  give  early  orders  for  the  work, 
as  a  sufficient  number  has  not  been  printed  to 
meet  the  increased  demand. 

Perpetual  Commisiionere  whose  names  were, 
not  received  iu  time  for  the  Legal  Almanac  : 

jith  borne,  John  Briitlebank,  Thomas 
Wise,  John  Fox,  and  Charles  Hewett 
Welch. 


B^t  Utttnl  ^hwv\»tv, 


SATURDAY,  DECEMBER  26,  1840. 


.**  Quod  maffis  iid  Nos 


Pertinct,  el  oeacire  malam  estt  ag itamns, 

HORAT. 


THE  LAW  OF  JOINT  STOCK  COM- 
PANIES.* 

JOINT  STOCK  BANKING  C0MFANIS8. 

Ik  pursaance  of  our  intention  of  presenting 
to  our  readers  a  complete  treatise  on  the 
subject  of  joint  stock  companies,  we  now 
propose  to  consider  the  law  relating  to  joint 
stock  banking  companies,  to  which  very 
recent  events  have  imparted  considerable 
interest. 

Joint  stock  banks  have  recently  been 
more  lavoured  than  almost  any  other  class 
of  joint  stock  companies.  Several  acts  of 
parliament  have  been  passed,  giving  them, 
as  c  class,  certain  peculiar  privileges  which 
other  companies  must  obtain  by  individual 
private  acts,  charters,  or  letters  patent.passed 
or  obtained  for  each  particular  case.  But  this 
has  only  recently  taken  place.  Previously  to 
the  Stat.  7  Geo.  IV,  c.  46,  no  company  or 
partnership,  other  than  the  Bank  of  England, 
could  trade  in  any  part  of  England  as  a 
bank  of  circulation  and  issue,  wherein  the 
partners  exceeded  six  persons  in  number. 
But  by  this  statute  it  is  edacted  (s.  1),  that 
it  shall  be  lawful  for  any  body  politic  or  cor- 
porate, erected  for  the  purpose  of  banking, 
or  for  any  number  of  persons  united  in  co- 
venants or  copartnership,  although  such  per- 
sons shall  consist  of  more  than  six  in  num- 
ber, to  carry  on  the  trade  of  banking  in  Eng- 
land ;  and  fc  r  such  bodies  or  persons  to  make 
and  issue  their  bills  or  notes  at  any  place, 
specified  on  such  bills  or  notes,  in  England, 
exceeding  the  distance  of  sixty- five  miles 
fjTooi  London ;  provided  that  such  corpora- 
tions or  persons  shall  not  have  any  house  of 
business  in  London,  or  at  any  place  or  places 

^^^^^^^^^^^^^^^        ■■■■  ■■■■■■  ■■■  IIM^M       ^^^^^i^>— ^M^^^^ 

•  See  the  previous  articles  referred  to,  20 
L.  0. 466 ;  and  see  0nie,  p.  3. 
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not  exceeding  the  distance  of  sixty-fivd 
miles  from  London.  By  s.  2,  the  act  is  not 
to  authorise  copartnerships  to  issue  within 
the  limits  mentioned,  any  bills  payable  on 
demand ;  nor  to  draw  bills  upon  any  part- 
ners, &c.  so  resident  for  less  than  501. ;  nor 
(3.  3)  to  borrow  money,  or  take  up  or  issue 
bills  of  exchange,  except  in  the  way  of  dis- 
counting any  bill  drawn  on  such  copartner- 
ship. So  that  under  this  act,  there  can  be 
no  bank  of  circulation  and  issue,  wherein 
the  parties  exceed  six  in  number,  in  London 
or  within  sixty -five  miles  thereof. 

But  banking  copartnerships,  before  issu- 
ing any  notes,  &c.  shall  deliver  at  the  Stamp 
Office  in  London,  an  account  of  the  title  of 
the  firm,  the  names  and  places  of  the  mem- 
bers of  the  company,  and  the  names  of  two 
or  more  persons,  being  members  of  such 
copartnership,  who  shall  have  been  appointed 
public  officers  of  such  company,  and  the 
name  of  every  town  or  place  where  any  of 
the  bills  or  notes  of  such  company  shall  be 
issued,  and  such  account  shall  be  filed  at  the 
Stamp  Office  in  London,  and  be  subject  to 
inspection  (s.  4) ;  and  in  an  action  brought 
by  such  officer  on  behalf  of  a  banking  com- 
pany, the  return  to  the  Stamp  Office  is  not 
the  only  admissible  evidence  of  his  being 
one  of  the  public  officers,  but  it  may  be 
proved  aliunde.^  In  an  action  by  a  bank- 
ing  company,  the  declaration  commenced  : 
••  J.  R.  8.,  who  was  duly  nominated  and 
appointed  one  of  the  public  officers  of  the 
Northern  and  Central  Bank.&c.  complains, 
&c."  The  defendant  demurred  specially,  on 
the  ground  that  it  did  not  appear  in  or  by 
the  declaration,  that  the  plaintiff  was  a 
member  of  the  copiaurtnership  resident  in 
England,  and  duly  registered  according  to 


b  Edwards  f.  Buchanan,  3  B.  &  Adol.  788 
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the  provisions  of  statute  7  Geo.  IV,  c.  46,  s. 
4.    But  the  declaration  was  held  sufficient.^ 
By  8.  9  of  this  statute  it  is  enacted,  that 
all  actions,  suits,  and  petitions  to  found  any 
commission  of  hankruptcy,  and  all  proceed- 
ings at  law  or  equity,  which  shall  be  oemmea- 
ced  or  instituted  on  behalf  of  any  such  co- 
partnership^ against  any  person  or  persons, 
bodies  politic  or  corporate,  or  others,  whe- 
ther members  of  such  cepartnership  or  other- 
wise, for  recovering  any  debt,  or  enforcing 
any  claims  or  demands,  or  other  matters  re- 
lating to  the  concerns  of  such  copartnership, 
shall  be  commenced  and  instituted  in  the 
name  of  one  of  the  public  officers  of  such 
copartnership  as  the  nominal  plaintiff  or 
petitioner,  and  aU  actions,  suits,  or  proceed- 
ings at  law  or  equity,  commenced  or  insti- 
tuted by  any  person  or  persons  against  such 
copartnership,  shall  be  commenced  and  pro- 
secuted against  such  public  officer  as  nomi- 
nal defendant.     But  this  section  did  not 
sufficiently   provide  for  suits  and  actions 
prosecuted  between  the  members  of  the 
company.     Two  statutes  have,   therefore, 
been  passed  to  regulate  such  proceedings. 
3y  statute  1  &  2  Vict.  c.  96.  (which  recites 
clause  9  of  stat.  7  Geo.  IV.c.  46)  any  mem- 
ber of  any  banking  copartnership,  may,  in 
respect  of  any  demand  which  he  may  have, 
either  solely,  or  jointly  with  any  other  per- 
son, against  the  copartnership,  or  the  funds 
or  property  thereof,  commence  and  institute 
an  action  or  suit  against  the  public  officer 
appointed  to  sue  and  be  sued  on  behalf  of 
the  copartnership,  and  any  such  officer  may 
commence  and  prosecute  any  action,  suit, 
or  other  proceeding  against  any  member  of 
the  copartnership,  either  solely,  or  jointly 
with  any  other  person,  against  whom  such 
copartnership  has  any  demand ;  and  by  s.  4, 
1^0  claim  or  demand  which  any  member  of 
such  copartnership  may  have  in  respect  of 
his  share  of  the  capital,  or  joint  stock  thereof, 
or  any  dividend,  interest,  profits,  or  bonus, 
shall  be  capable  of  being  set  off  against  any 
demand  against  him.     It  ha?  been  held,  un- 
der these  acts,  that  the  public  officer  of  a 
joint  stock  bank,  may  sue  out  a  fiat  against 
a  member  of  the  copartnership  for  a  debt 
due  to  the  company  for  calls,  and  to  a  small 
extent  on  his  banking  account.*^ 

And  by  a  still  later  act,  3  &  4  Vict, 
c.  Ill  (printed  ante,  p.  88),  the  provisions 
of  Stat.  1  &  2  Vict.  c.  96,  are  extended ; 
and  it  is  enacted  that  if  any  person  being  a 

e  SpiUer  v.  Johnton,  8  Dowl.  368. 

<A  Ex  parte  HuU,  1  Mont  &  ChUt.  365.  See 
the  previous  pases  as  to  bankruptcy  acts»  pp. 
3&4. 


member  of  a  banking  copartnership,  shall 
steal  or  embezzle  any  money,  goods,  &e.  or 
other  property  belonging  to  soch  partner- 
ship, or  shall  commit  any  ftaud,  forgery, 
crime  or  offence  with  intent  to  defraud  such 
copartnership,  inch  member  shall  be  liable 
to  indictment,  prosecution,  or  other  pro- 
ceeding in  the  name  of  the  officer  of  such 
copartnership. 

By  Stat.  7  Geo.  IV,.  c.  46,  s.  11,  it  is 
further  provided  that  decrees  of  a  Court  of 
Equity  against  the  public  officer  are  to  take 
effect  against  the  copartnership;  and  by 
8.  1 2,  judgments  against  such  public  officer 
are  to  operate  against  the  copartnership ; 
and  by  s.  13,  execution  upon  judgments  may 
be  issued  against  any  member  of  the  co- 
partnership. It  has  been  held  in  all  the 
Superior  Courts  of  Common  Law,  that  the 
process  of  scire  facias  is  the  proper  method 
of  connecting  a  member  of  a  joint-stock 
bank  with  the  judgment  against  the  public 
officer.* 

We  need  not  now  allude  to  any  other 
clauses  of  the  stat.  7  Geo.  IV. ;  but  there 
is  another  important  act  relating  to  joint- 
stock  banks.  By  the  act  "  for  giving  to 
the  Bank  of  England  certain  privileges  for. 
a  limited  period  under  certain  conditions,'* 
stat.  3  &  4  W.  IV,  c.  98,  s.  3,  any  body 
politic  or  corporate,  or  society  or  com- 
pany or  partnership,  although  consisting  of 
more  than  six  persons,  may  carry  on  the 
trade  or  business  of  banking  in  London,  or 
within  sixty -five  miles  thereof,  provided 
that  such  body  politic,  &c.  do  not  borrow, 
owe,  or  take  up  in  England  any  sum  or 
sums  of  money  on  their  bills  or  notes,  pay- 
able on  demand  or  at  any  time  less  than 
six  months  from  the  borrowing  thereof, 
during  the  continuance  of  the  privileges 
granted  by  this  act  to  the  Bank  of  Eng- 
land. Under  this  claase  a  London  joint- 
stock  bank,  consisting  of  more  than  six  per- 
sons, cannot  accept  a  customer's  bill  at  less 
than  six  months'  date,  as  this  was  held  to 
come  within  the  terms  of  the  act.' 

Where  the  act  of  parliament  regulating 
the  joint-stock  bank,  gives  the  public  a 
right  to  sue  any  one  of  the  directors  as  a 
nominal  defendant  to  the  action,  execution 
cannot   issue   against   the  defendant  per- 


e  Bosftnquet  v,  Rans/ord,  3  P.  &  D.  298; 
19  L.  O.  461 5  H^hittenbury  v.  Law,  C.  P.  E.  T, 
1840;  and  Crots  v.  Law,  6  Mee.  &  Wels.  217. 
And  see  this  point  discussed,  ants,  p.  19. 

'  Bank  of  England  v.  Anderson,  3  Bing.  N. 
C.  589 ;  2  Keen,  328.    And  fee  sl«a  Bank  ef 
England  v.  Bwtk,  2  Keen,  466. 
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wnaQy,  unless  the  act  contains   express 
words  to  that  effect.' 

These  are  the  principal  cases  which  have 
occnrred  as  to  joint-stock  banking  com- 
panies. It  will  be  seen  that  the  statutes 
which  we  have  mentioned  must  be  referred 
to  respecting  them,  but  our  space  only  per- 
mits OS  for  the  present  thus  to  allude  to 
them.  But  we  cannot  better  conclude  this 
article  than  by  giving  tbe  following  obser- 
vations of  Mr.  Lowndes,  to  whose  pamphlet 
on  this  subject  we  have  abready  alluded,*^  as 
to  the  course  which  government  should  pur- 
sue with  reference  to  these  and  other  joint- 
stock  companies. 

**  I  confess,"  he  says, ''  it  appears  to  me  that 
all  these  restrictions  m  the  way  of  Joint  Stock 
Companies  are  directlv  at  variance  with  tbe  first 
principles  of  political  economy,  which  incul- 
cate that  free  competition  mutt  be  ad?antag^e- 
ous  to  the  public ;  and  they  are  certainly  re- 
pugnant to  the  doctrines  laid  down  over  and 
over  again  by  Mr.  Huskisson, — that  however 
bjurious  Joint  Stock  Companies  may  be  to  in- 
diriduals,  the  public  will  reap  tbe  benefit  of 
them.  The  restrictions  which  once  prevented 
Joint  Stock  Companies  in  banking  from  bein^ 
formed,  hwre  (with  a  few  exceptions  in  fovour 
of  the  Bank  of  England)  been  done  away  with, 
and  all  restrictions  as  to  underwriting  in  part- 
nership have  been  removed,  and  Joint  Stock 
Companies  and  Insurance  Companies  abound ; 
but  the  private  underwriter  in  the  one  case, 
and  the  private  banker  in  the  other,  is  not  an- 
nihilatea.  And  yet,  if  the  ^establishment  of 
Joint  Banks  and  of  Insurance  Companies  were 
to  be  encouraged  (possibly  to  the  prejudice  of 
the  private  banker  and  underwriter),  it  is  an 
inconsistency  in  tbe  advocates  of  free  trade  to 
impose  a  restriction  against  the  establishmeut 
of  Joint  Stock  Companies  in  any  trade. 

"  But  it  will  be  said,  that  when  money  is 
cheap  there  is  socfa  a  disposition  to  enter  into 
Joint  Stock  Companies,  that  any  adventure, 
however  absurd,  will  find  its  advocates  and 
subscribers ;  and  therefore  government  should 
set  its  face  against  any  company  likely  to  be  a 
bubble.  I  agree  in  this,  and  assert  that  by  re- 
fusing to  grant  charters  on  proper  couditiuas, 
the  government  is  assisting  the  fraudulent  to 
cheat  the  unwary.  If  government  should  in- 
terpose in  any  case,  it  should  be  in  favour  of 
the  deluded  persons  who  are  indnced  to  embark 
their  money  in  visionary  schemes  In  compa- 
nies which  are  honestly  bottomed,  the  assist- 
ance of  government  is  wanted  only  to  protect 
the  company  against  dishonest  debtors.  But 
to  show  the  injustice  which  might  prevail  under 
the  present  system  if  a  charter  is  refused,  it  is 
only  necessary  to  form  a  company  with  an  in- 
definite number  of  shares,  and  it  is  an  illegal 
company,  and  out  of  the  protection  of  the  law. 
iBiundeU  v.  ff^insor,  8  Simon,  601.)    So  that 

r  Harriaon  v.  Timmins,  4  Mee.  &  Wels.  i\Q. 
^  Ante,  p.  19. 


there  would  be  neither  redress  for  shareholders 
against  directors,  nor  for  directors  against 
shareholders,  or  even  against  any  of  their  ser- 
vants. Indeed  it  is  by  no  means  clear  that  the 
assumption  by  any  company  of  power  to  trans- 
fer shares,  even  where  their  number  is  limited, 
without  the  sanction  of  the  crown,  docs  not 
invididate  the  company,  as  derogating  from  the 
common  law,  or  in  other  words,  from  the  pre- 
rogatives of  the  crown.  Lord  Ellenborough 
long  ago  stoutly  asserted  it — it  was  repeated 
by  Lord  Chief  Justice  Best — and  it  has  been 
lately  re-echoed  by  the  Vice-Cliancellor  in  the 
case  just  cited. 

"  What  then,  is  it  the  duty  of  the  govern- 
ment  of  the  fir^t  mercantile  and  manufacturing 
country  in  the  world  to  do  as  to  Joint  Stock 
Companies  ?  Surely,  to  legitimate  every  com- 
pany, without  reference  to  the  purpose  for 
which,  or  the  persons  by  whom  it  was  esta- 
blished ;  and  instead  of  the  President  of  the 
Board  of  Trade  wasting  his  own  or  the  public 
time  in  coinectttres  whether  such  and  such  a 
scheme  would  be  beneficial  to  the  public,  to 
allow  the  public,  who  would  be,  after  all,  the 
best  arbiters,  an  opportunity  of  judging  for 
themselves.  If  the  purpose  be  an  absurd  one, 
or  unfit  for  a  Joint  Stock  Company,  or  if  the 
affurs  of  the  company  be  improvidently  admi-« 
nistered,  no  powers  with  which  such  company 
may  be  invested  fur  the  conduct  of  its  own 
aflfairs  can  sustam  it :  it  must  fall  by  its  own 
weight.  The  experience  we  have  had  as  to 
Joint  Stock  Banking  Companies  abundantly 
proves  this.  If,  on  the  other  hand,  a  company 
thus  formed  can  sustain  itself,  it  can  only  b& 
by  satisfyinfT  the  public  of  its  utility,  and  so 
acquiring  pmilic  support. 

*'  I  repeat  then  that  I  would  legitimate  every 
company,  without  distinction,  by  granting 
them  letters  patent  upon  certain  conditions^ 
by  means  of  which,  m  the  language  of  Mr. 
Huskisson,  *  their  excesses  may  be  controlled.' 
And  in  the  spirit  of  the  title  of  Mr.  Poulett 
Thomson's  first  act,  they  should  have  conceded 
to  them  all  that  is  necessary  for  the  due  con-^ 
duct  of  their  aflfairs,  and  all  exacted  from  them 
which  is  necessary  for  the  security  of  the  rights 
and  interests  of  their  creditors.  And  these 
regulations,  1  conceive,  should  correspond,  in 
a  great  degree,  with  those  I  have  submitted  as 
to  Joint  Stock  Banks,  viz. :— * 

"  1st.  Compliance  with  certain  preliminaries 
before  commencing  business, — such  as  the 
preparation,  revision,  authenticated  execution^ 
and  registry  of  the  deed  of  association.  Evi- 
dence as  to  capital,  and  notification  of  the  for- 
mation of  the  company  in  the  London  Gazette. 

*'2Adly.  The  registry  and  transfer  of  shares. 

"drdly.  Tbe  maintenance  of  a  system  of 
efficient  account-keepuig,  in  which  the  keeping 
of  the  accounts  by  double  entry  should  be  in- 
sisted upon  s  and  the  stated  publication  ui  the 
London  Gazette  of  the  lesuft  of  the  avcounts 
of  each  year. 

*'  4thly.  The  remedies  of  creditors  bv  actio  u 
and  execution,  or  bankruptcy,  and  with  facili- 
tated redress  for  shareholdttrs  amongst  thcm-^ 

selves. 
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"  Regulations  suoli  as  tlieee  would  be  the 
best  dheck  nga!nst  the  establish ment  of  bubble 
compauice :  and,  if  estal>lished,  would  best 
secure  creditors  and  shareholders  ajifalnst  the 
mai^hinations  of  unprincipled  men,  if  any  such 
Should  ^}e  placed  iu  authority  in  these  con>- 
panies. 

*'Bi«t  to  malce  (he  system  tlioroup^hly  effrc- 
tive,  the  course  to  be  adopted  must  be  the 
exact  converse  of  that  now  adopted  by  the 
J^oard  of  Trade.  Every  tradiof(  company, 
consisting  of  ten  members  or  upwards,  should 
be  patented  and  reiristered  as  the  condition  of 
]e<ra1iry:  and  any  company  not  so  legalized 
fihoiild  l>c  deemed  a  common  nuisance,  and 
the  members  of  it  should  be  liable  to  fine  and 
imprisonment." 


THE  PROPERTY  LAWYER. 


LANDLOBD  AND  TENANT. 

By  stat.  1 1  Geo.  2,  c.  19,  s.  16,  amended 
hy  Stat.  57>Geo,  3,  c,  52,  it  is  enacted, 
that  where  any  tenant  at  rack-rent  shall  be 
one  half  year's  rent  in  arrear,  «nd  tskiaW 
desert  the  demised  premises,  leaving  the 
same  uncultivated  or  unoccupied,  so  that  no 
sufficient  distress  can  be  had ,  two  justices 
of  the  pence  (after  notice  affixed  on  the 
premises  for  fourteen  days  without  eflfect) 
may  give  the  landlord  possession  thereof, 
and  thenceforth  the  lease  shall  he  void. 
Bat,  where  magistrates,  irom  doubt  of  their 
jurisdiction,  decline  giving  possession  of 
premises  to  a  landlord,  pursuant  to  these 
statutes,  the  Court  will  not  comj)el  tSiem 
by  mandamus,  to  d«  so.  This  was  decided 
in  the  following  case  :  W.  H.  Watson  ap- 
plied for  a  rule  to  shew  oause  why  a  writ  of 
mandamvs  should  not  issue,  directed  to  cer- 
tain magistrates  of  Winchester,  command- 
ing them  to  proceed  to  view  certain  pre- 
mises, and  deliver  possession  thereof  to  the 
landlord,  pursuant  to  11  Geo.  2,  c.  19,  s. 
16,  there  being  no  sufficient  distress  on  the 
premises,  and  the  defendant  having  deserted 
them.  An  opplication  had  been  made  to 
two  justices,  in  accordance  with  the  pro- 
visions of  the  statute  above  cited,  and  they 
proceeded  to  view  the  premises,  and  affixed 
on  them  the  usual  notice  in  writing.  After 
the  lapse  of  fourteen  days,  they  retained, 
for  the  purpose  of  putting  the  landlord  in 
possession  On  that  occasion,  the  tenant 
n])pcared  at  Hie  window,  and  put  his  head 
out,  and  said  he  was  there  ;  on  this,  one  of 
the  parties  said,  he  thought  they  could  not 
proceed,  the  tenant  now  being  on  the  pre- 
mises. Both  the  justices  then  retired,  and 
refused  to  deliver  poesession  to  the  landlord ; 


in  so  doing  they  were  clearly  wrong,  be^ 
cause  the  only  case  in  which  they  could 
have  a  right  to  retire  without  giving  pos- 
session to  the  landlord,  was,  where  "  upon 
second  view,  the  tenant,  or  some  person  on 
his  or  her  behalf,  shall  appear  and  pay  the 
rent  in  arrear,  or  there  shall  be  sufficient 
distress  upon  the  premises  "  Neither  of 
these  states  of  facts  existed  here,  and  there- 
fore the  magistrates  were  bound  to  proceed 
to  deliver  possession  to  the  landlord.  If 
they  did  evict  the  tenant,  their  proceedings, 
in  the  exercise  of  their  discretion,  would  be 
an  answer  to  any  action  which  might  be 
brought.  He  cited  Askcroft  v.  Bourne  and 
otlicrs,  3  B.  &  Ad.  684,  in  which  two 
magistrates  having,  at  a  landlord's  request* 
given  possession  of  a  dwelling-house,  as 
deserted  and  unoccupied,  pursuant  to  11 
Geo.  2,  c.  19,  «.  16,  the  judges  of  assise  of 
the  county,  on  appeal,  made  an  order  for 
the  restitution  of  the  farm  to  the  tenant, 
with  costs.  The  latter  brought  an  action 
of  trespass  for  the  eviction,  against  the 
magistrates,  the  <K)nstables,and  the  landlord. 
The  Court  held,  that  the  record  of  pro* 
ceeding  before  the  magistrates  was  an  an- 
swer to  the  action  on  behalf  of  a41  the  de- 
fendants ;  the  act  required  to  be  done  by 
the  magistrates  was  merely  ministerial. 
Williams,  J.— All  that  you  s«itisfy  me  of  ifc» 
that  perhaps  the  magistrates  have  acted  in- 
correctly, but  I  do  not  think  that  is  sufficient 
to  aulhori2e  me  to  grant  a  writ  of  maadamMS 
to  compel  them  to  deliver  possessicn  of 
these  premises  to  the  landlord  Rule  re« 
fused. — Ejp  parte  Fulder,  9  Dowl.  535. 


AMERICAN  LAWYERS. 


We  avail  ourselves  of  an  iiiterestin^r  arlide  in 
the  Quarterly  Review  for  D 'CPmber,  on  Ame- 
rican orators,  to  i^ive  some  account  of  one  of 
their  eminent  ailvocates.  We  may  probably 
notice  some  others  from  the  same  source. 

"  Patrick  Henry  was  tiie  second  son  of 
Colonel  John  Henrvt  a  Scotch  veitler,  who 
eniiicrated  prior  to  1^30."^'  Patrick  was  horu 
in  .May,  1/36,  it  the  family  seat  called  Studley, 
in  Virifinid,  but  wcis  raised  and  educ«ited  ,  fto 

*  According;  to  Mr.  Wirt,  John  Henry  is 
said  to  have  been  a  nephew  in  tlie  matemai 
line  to  the  great  histuriuu  Dr.  Wm.  Robert^nn. 
Had  this  been  so,  he  must  aUo  have  been  ciiu«(iu- 
fCerman  to  the  mother  of  L(»rd  Brougham.  Uut 
dates  are  ankward  things— rDr  Robertson  was 
born  in  I72K  There  may  have  been  some 
connection. 
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liorrow  the  precise  ezpreision  of  Mr.  West)  at 
another  seat  in  the  same  colony.  Coloheia  and 
seats  are  i{oocl  cheap  in  America,  as  Blackstone 
Bald  of  gentlemen  in  £n:;]and,  and  there  is 
Bitthing  in  P.  Henry's  "raisint;'*  that  bears 
token  of  ariittocracy.  He  picked  up  a  little 
Latin  and  lei^s  Greek,  with  a  smattering  of 
mathematics,  under  the  direction  of  bis  father, 
who,  it  is  rather  enigmatically  stated,  "  had 
opened  a  grain mnr-school  in  liis  own  houi>e  ;" 
but  he  manifested  a  decided  aversion  tu  study, 
and  when  the  hours  for  it  arrived,  was  )(enerally 
to  be  found  in  the  woods  with  his  gun,  or  i»y 
Che  river  with  his  ti&hing  rod.  The  mejiincholy 
Jaqaes,  hmvever,  not  Nimrod,  was  his  protu-  j 
type;  and  the  sports  of  the  field  were  little 
ttetter  than  a  pretence  to  get  away  from  books 
and  men,  and  enjoy  the  solitary  luxury  (or  vice) 
of  day  dreaming.  His  person  at  that  period 
was  coarse,  bis  manner*  awkward,  his  dress 
sbivenly,  his  conversation  rude,  and  if  he  gave 
any  indications  of  future  exccll**nce,  they  were 
not  of  a  sort  to  attract  the  attention  of  his 
friends.  A  fondness  and  aptness  for  the  oh. 
aerration  of  ciiaracter,  were  the  only  creditable 
peculiarities  they  saw  in  him.  At  the  age  of 
fifteen  he  was  pUced  behind  the  counter  of  a 
merchant  (.Anglic^,  shopkeeper),  and  after  a 
year's  noviciate  was  set  up  in  business  for 
iiimself,  in  partnership  with  his  brother  Wil- 
liamy'tvhose  habits  clo;>ely  resembled  his  own. 
The  result  mav  be  guessed,  and  wus  not  long 
in  cMuiug.  'f he  firm  failed  within  the  year ; 
hut  its  ill  success  had  one  good  effect  on 
Patrick;  it  drove  him  first  to  music,  theu  to 
books,  as  a  relief;  he  learnt  to  play  well  on  the 
flute  and  violin,  and  acquirecl,  tor  the  first 
time,  a  relish  for  reading.  He  had  aUo  found 
out  one  mode  of  turning  bis  customers  to  ac- 
count. When  thdy  met  to  gossip  in  his  store, 
he  availed  himself  of  the  opportunity  to  pursue 
his  favourite  study  of  character ;  and  it  was 
«ui>se<|uently  remembered,  that,  so  long  as 
they  were  gay  and  talkative,  he  generally  re- 
mained silent,  but  whenever  the  conversation 
flagged  he  adroitly  recommenced  it  in  such  a 
manner  as  to  bring  their  peculiarities  of  mind 
and  disposition  into  plHy*  At  eighteen  he 
married,  and  turned  farmer,  but  he  wms  as 
little  fitted  for  agriculture  as  for  trade.  At  a 
two  years  trial  he  gave  up  his  farm,  and  re- 
commenced shopkeeping,  which  soon  reduced 
him  a  second  time  to  insolvency.  Part  of  the 
abundant  leisure,  however,  in  which  he  uni- 
formly indulged  himself,  had  been  devoted  to 
lK>ok8,  and  whiUt  his  farm  was  going  to  rack 
and  ruin,  or  his  customers  were  wanting  io  lie 
served,  he  was  deep  in  a  translation  of  Livy, 
whose  eloquent  harangues  particularly  attracted 
him.  It  was  now  that  all  other  experiments 
having  failed,  he  resolved  to  make  a  trial  of 
the  law  ;  but  his  confirmed  habits  of  idleness 
had  induced  a  general  belief  that  he  would 
stand  no  chance  against  the  formidable  array 
of  competitors  the  Virginia  bar  presented  at 
the  time ;  and  he  set  to  work  with  so  litilc 
energy  as  to  justify  a  suspicion  that  his  own 
ejipectatioos  were  extremely  moderate.  '  To 
the  study  uf  a  profession,'  (says  Mr.  Wirt;,  1 


which  is  said  to  require  the  lucubrations  of 
twenty  years,  Mr.  Henry  devoted  not  more 
than  six  weeks.  Judge  Tyler  says  one  month ; 
and  he  adds,  this  I  had  from  his  own  lips.  In 
ibis  time  he  read  Coke  upon  Littleton,  and  the 
Virginia  Laws.'  A  student  most  be  endowed 
with  considerable  powers  of  application,  who 
could  read  Coke  upon  Littleton  in  a  month ; 
and  we  incline  to  think  that  Henry's  perusal 
was  of  a  cursory  description,  for  bis  licence  to 
practise  wus  obtained  with  difficulty,  and  the 
examiners  who  granted  it  acknowledged  that 
tliey  found  him  very  ignorant  of  law,  but  per* 
ceived  him  to  be  a  young  man  of  genius,  and 
did  not  doubt  that  he  would  soon  qualify  him- 
self. Four  years  pisaed  away  before  these 
expectations  were  fulfilled,  and  during  much 
of  this  period  he  acted  as  assistant  to  his  father- 
in-law,  a  tavern  keeper.  An  occasion  at  length 
presented  itself,  peculiarly  adapted  to  his 
powers,  and  he  sprung  by  one  bold  bound 
into  cvlebrity.  The  ministers  of  the  established 
church  of  Virginia  (the  church  of  £ngland) 
were  then  paid  in  kind,  i.  e,  each  was  legally 
entitled  to  an*annual  stipend  of  l6,0(X)lb.  of  tOi- 
bacco.  In  i'ibb  the  crops  failed,  and  an  act 
was  passed  enabling  the  planters  to  discharge 
their  tobacco  debts  in  money,  at  the  rate  of 
IHx.  8^.  per  hundred  weight,  when  the  actual 
value  was  50<.  or  6Q«.  This  act,  though  invalid 
for  want  of  the  royal  assent,  was  submitted  to; 
but  when  it  was  revived  in  17^8,  the  clergy 
took  the  alarm,  and  one  of  their  body  brouubc 
the  questi«m  before  tlie  courts.  It  came  on  for 
argument  in  the  shape  of  a  demurrer,,  and 
judgment  being  given  for  the  miuister,  nothing 
remained  but  to  assess  the  dan:ai;e8  under  a 
writ  of  inquiry.  The  leading  counsel  of  the 
colony  threw  up  the  cause  as  hopeless,  and  the 
def<*ndants  applied  to  Henry  because  they 
could  get  no  one  else  to  risk  his  reputation  in 
it.  On  the  appointed  day  the  bench  was 
crowned  by  the  clergy,  and  the  floor  by  the 
populace.  \Vh«it  was  still  more  embarrassing, 
the  presiding  judge  was  his.  own  father.  And 
now  came  on  the  first  trial  of  P.  Henry's 
strength.  No  one  had  ever  heard  him  speak, 
and  curiobity  was  on  tiptoe.  He  ro»e  very 
awkwardlv,  and  faltered  much  in  his  exordium. 
The  people  hung  their  heads  at  so  unpromising 
a  commencement;  the  clergy  were  observed 
to  excbani^c  shy  looks  with  each  other ;  and 
bis  father  is  described  as  having  almost  sunk 
with  confusion  from  his  seat.  But  these  feel- 
ings were  of  short  duration,  and  soon  gave 
place  to  others  of  a  verv  different  eharacier. 
Fur  now  were  those  wonderful  faculties  which 
he  possessed,  for  the  first  time  developed  ;  and 
now  was  first  witnessed  tliat  mysterious,.  an«i 
almost  supernatural  transformation  of  appear^ 
ance,  which  the  fire  of  his  own  eloquence  never 
failed  to  work  in  him.  For  as  his  mind  rolled 
along,  and  began  to  glow  from  its  own  action, 
all  the  ejFttffw  of  the  down  seemed  to  bhed 
themselves  spoataneouslv.  His  attitude  by 
degrees  became  erect  and  lofty.  The  spirit  of 
his  genius  awakened  all  his  features.  «  •  •  * 
It  will  not  be  difficult  for  any  one  who  ever 
heard  this  most  extraordinary  uian«  to  belie  %  a 
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the  wliole  account  of  this  tranjBaction^  which  is 
given  hy  his  surviving;  hearers ;  and  from  their 
account,  the  court-bouse  of  Hanover  county 
in  net  have  exhibiied,  on  this  occasion,  a  scene 
as  picturesque  as  has  been  ever  witnensed  in 
red!  life.  They  cav  that  the  people,  whose 
countenance  had  fallen  as  he  arof  e,  had  heard 
but  a  very  few  sentences  before  they  be^fan  to 
look  up ;  then  to  look  at  each  other  with  sur- 
prise,  as  if  doubtin|ir  the  evidence  of  their  own 
senses ;  then,  attracted  hy  some  stronj^  ffesture, 
struck  by  some  majestic  attitude,  fascinated  by 
the  spell  of  his  eye,  the  charm  of  his  emphasis, 
and  the  varied  and  commandin{(  expression  of 
his  countenance,  they  could  look  away  no 
more.  In  less  than  twenty  minutes  they  might 
be  seen  in  every  part  of  the  house,  on  every 
bench,  in  every  window,  stoopinjif  forward 
from  their  stands,  in  death-like  silence ;  their 
features  fixed  in  amazement  and  awe ;  all  their 
senses  listenin^ir,  and  n vetted  upon  the  speaker, 
as  if  to  catch  the  last  strain  or  some  heavenly 
visitant.  The  mockery  of  the  clerg^y  was  soon 
turned  into  alarm;  their  triumph  into  confu- 
sion and  despair ;  and  at  one  burst  of  his  rapid 
and  overwheimini;  invective,  they  fled  from  the 
bench  in  percipitation  and  terror.  As  for  the 
father,  such  was  his  surprise,  such  his  amaze- 
ment, such  his  rapture,  that,  forgetting  where 
he  was,  and  the  character  which  ne  was  filling, 
tears  of  ecstacy  streamed  down  his  cheeks, 
without  the  power  or  inclination  to  repress 
them.  The  jury  seem  to  have  been  so  com- 
pletely bewildered  that  they  lo^t  sight,  not 
only  of  the  act  of  1748,  but  that  of  1758  also  $ 
for,  thoughtless  even  of  the  admitted  right  of 
the  plaintiff,  they  had  scarcely  left  the  bar 
when  they  returned  with  a  verdict  of  one  penny 
damages.  A  motion  was  made  for  a  new 
trial  i^  but  the  Court  too  had  now  lo»t  the 
equipoise  of  their  judgment,  and  overruled  the 
mntion  by  a  unanimous  vote.  The  verdict  and 
judgment  overruling  the  motion  were  followed 
by  redoubled  acclamations  from  within  and 
without  the  house.  The  people,  who  had  with 
difficulty  kept  their  hands  off  their  champion, 
from  the  moment  of  closing  his  harangue,  no 
sooner  saw  the  fate  of  the  cause  finally  sealed 
than  they  seized  him  at  the  bar,  and  in  spite 
of  his  own  exertions,  and  the  continued  cry  uf 
"  order"  from  the  sberifls  and  the  court,  they 
bore  him  out  of  the  court-house,  and  raising 
him  on  their  shoulders,  carried  him  about  the 
vard  in  a  kind  of  electioneering  triumph. — 
VVirt,  pp.  42-45.  As  Queen  Caroline  said  of 
Jeamie  Dean's  appeal  for  mercy, — **  this  is 
eloquence  V*  Its  wonder-making  power  is 
proved  by  the  very  exaggeration  of  the  ac- 
counts. Unluckily  (perhaps  luckily  for  the 
speaker),  not  a  sentence  has  been  preserved : 
his  hearers  declared  that  they  were  carried 

^  This  is  quick  work ;  but  the  narrator  is  an 
ex  Attorney  General,  and  we  must  not  judge 
ttie  practice  of  an  American  County  Court  by 
that  of  our  own  Queen's  Bench,  where  a 
motion  for  a  new  trial  is  not  often  decided 
under  three  years. 


away  captire  at  the  eommeDcemen^  and  thitt, 
when  it  was  over,  the^  felt  as  if  just  awakened 
from  a  dream,  of  which  they  were  unable  to 
connect  or  recat  the  particulars.  To  Mb  day 
the  whole  people  of  the  country  cannot  con  - 
ceive  a  higlier  compliment  to  a  speaker  than 
to  say  of  him  : — "  He  is  almost  equal  to  Patrick 
when  he  pled  against  the  parsons." «  Henry'a 
reputation  was  now  established,  and  he  waa 
employed  in  most  causes  of  importance  where 
there  was  any  room  for  eloquence,  for  he 
could  not  be  induced  till  lon^  after  to  make 
the  slightest  effort  with  the  view  of  remoring 
liis  ignorance  of  law  ;  and,  instead  of  refining 
his  manner,  or  improving  his  dress,  he  took  a 
delight  in  their  plainness,  and  would  often 
come  into  Court  attired  in  a  coarse  hunting- 
jacket,  greasy  leather-breeches,  and  with  a  pair 
of  saddle-bags  under  his  arm.  He  had  abo 
contracted,  or  affected  the  vulgar  style  of  pro- 
nunciation, as  : — "  Naiierai  ptiTtB  is  better  than 
all  the  laming'  upon  y^arM,"-— though  his 
friends  deny  the  is. 

^  At  the  same  time  we  lay  comparatiTelj 
little  stress  on  verdicts  agunst  law  and  en- 
dence,  in  cases  where  the  passions  or  pre jodicea 
of  the  jury  can  be  appealed  to.  For  example, 
the  late  bir  John  Astley  brought  an  actioii  of 
trespass  against  the  notorious  Henry  Hnnt, 
one  while  M.  P.  for  Preston.  Hunt,  like 
Henry's  client,  suffered  judgment  by  default : 
the  damages  were  to  be  assessed  under  a  writ 
of  inquiry  before  the  under-sheriff,  who  told 
the  iury  that  the  pliuntiff  was  entitled  to  their 
verdict  for  some  sum,  however  small,  thooKli 
no  actual  damage  had  been  sustained.  Hunt 
appeared  in  person,  and  contended  that,  at  the 
only  trespass  proved  was  walking  once  acroaa 
a  bare  common,  and  the  witness  admitted  that 
no  injury,  not  even  a  farthing's  worth,  had  been 
done,  he  was  entitled  to  a  verdict ;  and  they 
fouud  for  him.  A  second  inquiry  was  instantly 
awarded  by  the  Court,  and  the  result  was  the 
same.  A  third  was  then  aoplied  for,  and  after 
an  ingenious  argument  by  Hunt,  was  granted,-* 
Lord  EUenborough,  who  delivered  the  judgw 
ment,  growling  out  an  injunction  to  the  sheriff 
to  be  prepared  with  an  assessor  capable  of 
teaching  the  jurv  their  duty.  The  aclvice  wna 
followeo;  and  the  jury,  happeuing  to  be  more 
intelligent  than  usual,  were  at  length  brought 
to  understand  the  true  character  of  the  point. 
A  still  more  daring  attempt  b  recorded  of 
Curran.  His  adversary's  case  was  clear,  and 
he  had  not  a  tittle  of  evidence  to  oppose  it  i  ao» 
seeing  a  fellow  in  the  last  stage  of  intoxication 
amongst  the  bystanders,  he  desired  him  to  be 
placed  in  the  witness-box,  and  told  the  jury 
that  the  other  side  had  made  his  only  witaeaa 
so  drunk  that  he  could  not  utter  a  syllable* 
The  jury  (Irish)  found  for  their  fatourite 
"  counsellor"  without  delay. 
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The  Law  and  Practice  of  Letters  Patent  for 
Inventions:  Statutes;  Practical  Forma; 
emd  Digest  of  Reported  Cases.  ByThomae 
Webster,  £eq„  of  Lincoln's  Inn,.  Special 
Pleader.    London :  Crofts  and  Blenkam. 

Tub  alteration  of  the  kw  relating  to  Letters 
Patent  for  Inventions,  by  the  6  &  6  Wm.  4, 
c.  83,  and  2  &  3  Vict.  e.  67,  rendered  a  new 
work  on  this  subject  necessary  for  profes- 
sional use,  more  especially  as  under  the 
authority  of  these  acts  new  rules  and  regu 
lations  have  been  issued,  concerning  the 
practice  befcnre  the  Judicial  Committee  of 
the  Privy  Council,  and  in  the  offices  of  the 
Attorney  and  Solicitor  General.  Mr.  Web- 
ster has,  therefore,  usefully  applied  himself 
to  supply  this  want. 

He  stales  that  **  the  exerdse  of  the  preroga- 
tive of  the  Crown  in  its  grants  of  exclusive 
f>nvi]ege8,  is  the  source  to  which  the  existing 
aw  and  practice  of  letters  patent  for  inven- 
tions must  be  traced.  The  ImtimaCe  exercise 
of  that  prerogative  was  well  defined  by  the 
oommoalaw;  and  the  statute  of  monopolies, 
which  was  declaratory  of  that  law,  confined 
the  exercise  of  the  prerogative  to  its  proper 
objects,  and  among  these  to  letters  patent  for 
inventions. 

*'  Various  statutes  exist  having  almost  exclu- 
sive reference  to  grants  of  lands  and  olfices ; 
and  the  course  of  proceedings  established  in 
conformity  mth  them,  and  with  the  principles 
of  the  common  law,  is  the  only  source  from 
which  the  practice  as  to  letters  patent  for  in- 
ventions is  derived. 

''The  application  of  the  law  and  practice 
derived  from  these  sources,  to  a  subject-matter 
of  the  peculiar  aatnre  of  new  inventions,  was 
attends  with  great  diflScvldes,  most  of  which 
were  irremediable  by  common  law,  but  which 
have  been  in  a  great  measure  obviated  by  the 
recent  statute  (5  &  6  W.  4,  c.  83.) 

'*  The  design  of  the  following  pa^es  is  to  ex- 
hitnt  the  exbting  law  and  practice  m  a  distinct 
and  compendious  form.  The  materials  for 
this  purpose  consist  of  the  statutes,  the  prac- 
tiosl  forms,  and  the  reported  cases. 

"  The  statutes  more  immediatelv  connected 
with  this  subject,  and  the  practical  forms  em- 
ployed in  soliciting  or  granting,  or  in  the  exer- 
cise oi  the  rights  under,  letters  patent,  are 
given  at  full  length ;  the  decisions  of  the 
Courts,  and  recent  rules  of  practice,  and  other 
explanatory  matters,  being  embodied  in  notes 
to  their  respective  clauses. 

"The  words  of  thesUtnte  (21  Jac.  1,  c.  3) 
when  tsdcen  in  connexion  with  the  correspond- 
ing words  in  the  practical  forms^  seem  u>  ex- 
press every  thinff  which  can  be  required,  and 
a  eardbl  exa^DinatVon  of  the  authorities  col- 
lected in  the  notes  wiU  show  that,  in  recent 
cases  at  leaH,.  the  righte  and  privileges  in- 


The  new  rules  of  pleadmg  have  directed  the 
attention  of  the  protesion  to  the  words  of  the 
statute  and  letters  patent,  and  (he  conseqaehce 
has  been  that,  in  several  of  the  recent  eases, 
the  law  has  been  expounded  with  a  degree  of 
distinctness  and  precision  never  before  at- 
tained.'^ 

After  defining  the  terms,  and  noticing 
the  origin  of  monopoly  and  Letters  Patent, 
and  the  policy  of  granting  them,  Mr.  Webe 
ster  treats  of  the  Common  Law  of  Patents ; 
the  Specification;  the  Statute  Law;  the 
express  conditions  of  the  validity  of  Patents ; 
— the  term,  subject  matter,  novelty,  and 
non-user,  the  grantee,  the  importer,  and 
publisher ; — the  implied  conditions  of  va- 
lidity ;  utility,  &c.  He  then  considers  the 
amendment  acts  above  mentioned ;  the 
practice  as  to  Patents  for  England,  Ireland, 
and  Scotland ;  the  amendment  of  the  title 
and  specification ;  the  extension  of  the 
term ;  assignments ;  the  effect  of  bank- 
ruptcy, insolvency,  and  of  trusts  and  mort- 
gages; licenses;  infringement,  &c.  The 
removes  at  law  and  in  equity  are  then 
noticed,  as  well  as  the  repeal  of  the  patent, 
and  the  application  to  Parliament. 

Besides  stating  the  several  statutes,  and 
giving  practical  forms  and  precedents,  with 
a  table  of  fees,  the  Author  adds  a  Digest 
of  the  Reported  Cases,  and  the  Rules  of 
Practice,  The  latter,  it  will  be  useful  to 
lay  before  our  readers.  I'hese  rules  have 
been  issued  by  the  Attorney  and  Solicitor 
General  and  the  Judicial  Committee  of  the 
Privy  Council,  under  the  5  &  6  W.  4,  c.  83. 
They  are  as  follow  : — 

'^1.  The  person  applying  must  present  a 
petition  to  tne  Attorney' General  or  Solicitor 
General,  staling  %vhat  the  proposed  disclaimer 
'  or  alteration  is,  when  a  time  will  be  appointed 
for  hearing  the  applicant.  The  petition  is  in 
general  to  be  accompanied  by  a  copy  of  the 
ori^nal  speeification,  and  of  tne  proposed  dis- 
claimer or  alteration. 

'*  3.  If  on  the  hearing  the  Attorney  or  So. 
licitor  General  should  think  fit  to  disallow  the 
proposed  alteration  or  dischnmer,  no  further 

Sroceeding  is  m  cessary.  If  he  should  think 
t  to  allow  it  without  any  advertisement,  then 
on  being  applied  to  for  the  purpose,  he  will 
put  his  signature  to  the  fiat,  authorising  the 
derit  of  the  patent  to  make  the  required  enrol- 
ment. 

'*  3.  If  it  appears  to  the  Attorney  or  Soli- 
citor General  that  any  advertisement  or  adver- 
tisements ought  to  be  inserted,  then  her  will 
give  such  directions  as  be  may  think  fit  rela- 
tive thereto,  and  will  fit  any  time  not  sooner 
Chan  ten  days  from  the  first  publication  of  any 
such  advertisement,  for  resuming  the  conside- 
ration of  the  maCMr.  r 
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**  4.  Caveats  may  be  lod^d  at  any  time  be- 
fore the  actual  issuing  of  tne  fiat,  and  any  party 
Iddfi^inii^  a  caveat  is  to  have  seven  days'  notice 
of  the  next  meetiniif. 

"5.  The  fiat  must  be  written  or  en^n'ossed 
on  the  same  parchment,  with  the  disclaimer 
or  alteration  at  the  foot  thereof. 

"6.  A  party  intendin^ir  to  apply  by  petition 
under  section  *i  of  the  suid  act,  shall  f^ive  pub- 
lie  no.tice  by  advertising  in  the  London  Ga- 
zette three  times  and  in  three  Lcmdon  papers, 
and  three  times  in  some  country  paper,  pub- 
lished in  the  town  where  or  near  to  which  he 
carries  on  anv  manufacture  of  any  thin|(  made 
according  to  nis  specification,  or  near  to  or  in 
which  he  resides,  in  case  he  carrries  on  no 
such  manufacture,  or  published  in  the  county 
where  he  carries  on  no  such  manufacture,  or 
published  in  the  county  where  he  carries  on 
such  manufacture,  or  where  he  lives  in  ca^e 
there  shall  not  be  any  paper  published  in  such 
town,  that  he  intends  to  petition  her  Majesty 
under  the  said  section,  ana  shall  in  such  adver- 
tisement state  the  object  of  such  petition,  and 
jl^ive  notice  of  the  dav  on  which  he  intends  to 
apply  for  a  time  to  be  fixed  for  hearinf^  the 
matter  of  his  petition  (which  day  shall  not  be 
less  than  four  weeks  from  the  date  of  the  pub- 
lication of  the  last  of  the.  advertisements  to  be 
inserted  in  the  London  Gazette,)  and  that  on 
or  before  such  day  notice  must  be  given  of  any 
opposition  intended  to  be  made  to  the  petition, 
and  any  person  intending  to  oppose  the  said 
application  shall  lodge  notice  to  that  effect  at 
the  council  office,  on  or  before  such  day  so 
named  in  the  said  advertisements,  and,  having 
lodged  such  notice,  shall  be  entitled  to  have 
from  the  petitioner  four  weeks'  notice  of  the 
time  appomted  for  the  hearing. 

"  7*  A  party  intending  to  apply  by  petition 
under  section  4  of  the  said  act,  shall,  in  the 
advertisements  directed  to  be  published  by  the 
said  section,  give  notice  of  the  day  on  which 
he  intends  to  apply  for  a  time  to  be  fixed  for 
hearing  the  matter  of  his  petition  (which  day 
shall  not  be  less  than  four  weeks  fron^  the  date 
of  the  publication  of  the  last  of  the  advertise- 
ments, to  be  inserted  in  the  London  Gazette,) 
and  that  on  or  before  such  day  caveats  must  be 
entered  ;  and  any  person  intending  to  enter  a 
caveat,  shall  enter  the  same  at  the  council 
office  on  or  before  such  day  so  named  in  the 
said  advertisements ;  and  having  entered  such 
caveat,  shall  be  entitled  to  have  from  the  pe- 
titioner four  weeks'  notice  of  the  time  ap- 
pointed for  the  hearing. 

*'  8.  Petitions  under  sections  2  and  4  of  the 
said  act  must  be  presented  within  one  week 
from  the  insertion  of  the  last  of  the  advertise- 
ments required  to  be  published  in  the  London 
Gazette. 

'*  9.  All  petitions  must  be  accompanied  with 
affidavits  of  advertisements  having  been  in- 
serted, according  to  the  provisions  of  section  4 
of  the  said  act,  and  the  Ist  and  2d  of  the  rules, 
and  the  matters  in  such  affidavits  mav  be  dis- 
puted bv  the  parties  opposing,  upon  tne  hear- 
ing of  the  petitions. 

*'  10«  All  persons  entering  caveats  mder 


section  4  of  the  sud  act,  and  all  parties  to  any 
former  suit  or  action  touching  letters  patent, 
in  respect  of  which  petitions  shall  have  been 
presented  undt* r  section  2  of  the  said  act,  and 
all  persons  lodging  notices  of  opposition  under 
the  first  of  these  rules,  shall  respectively  be 
entitled  to  be  served  with  copies  of  petitions 
presented  under  the  said  sections,  ana  no  ap- 
plication to  fix  a  time  for  hearing  shall  be  made 
without  affidavit  of  such  service. 

"11.  All  parties  served  mih  petitions  shall 
lodge  at  the  council  office,  ivithm  a  fortni|^t 
after  such  service,  notice  of  the  grounds  of 
their  objections  to  the  granting  of  the  prayers 
of  such  petitions. 

"  12.  Parties  mav  have  copies  of  all  papers 
lodged  in  respect  of  any  application  under  the 
said  act  at  their  own  expense. 

"  13.  The  Master  of  the  High  Court  of 
Chancery,  or  other  officer  to  whom  it  may  be 
referred,*  to  tax  the  costs  incurred  in  the 
matter  of  any  petitition  presented  under  the 
said  act,  shall  allow  or  disallow,  in  his  discre- 
tion, all  payments  made  to  persons  of  sciencre 
or  skill  examined  as  witnesses  to  matters  of 
opinion  chiefly." 

A  digest  of  the  reported  cases,  no  leas 
tlian  one  hundred  and  sixty-six  in  number, 
forms  a  useful  appendix.  We  think  the 
work  has  been  ably  executed  upon  a  concise 
and  well  arranged  plan. 


LAW  OF  ATTORNEYS. 


LIXN. —  CONSraUCTION  OF  EULB  H.T.  2  W.4. 

The  Reg.  Gen.  H.  T.  2  W.  4,  s.  93,  directs, 
that  *'  no  set-off  of  damages  or  coi^ts,  between 
parties,  shall  be  allowed  to  the  prejudice  of  the 
attorney's  lien  for  cost*,  in  the  particular  suit 
against  which  the  set-off  is  sought."  The 
construction  of  this  rule,  as  to  costs  between 
attorney  and  client,  was  decided  in  the  follow- 
ing case  :— 

A  verdict  for  200/.  was  found  for  the  plain- 
tiff, subject  to  a  reference  of  that  action  and  of 
a  cross  action.  The  arliitrator  decided  in 
favour  of  Mascall,  giving  bim  400/.  damages; 
and  in  consequence  he  liecame  entitled  to  have 
paid  over  200/.,  which  he  had  paid  into  Court 
under  the  first  verdict  against  him,  subject  to  the 
lien  of  Mr.  Cox,  the  attorney  of  Watson,  who 
had  obtained  that  verdict.  The  ouestion  was, 
whether  Mr.  Cox's  lien  extended  to  costs  aa 
between  attorney  and  client,  or  were  limited 
to  costs  as  between  party  and  party.  The  latter 
costs  were  obtained  two  terms  prevtouslv,  and 
a  rule  nin  having  been  granted  to  pay  t^e  re- 
mainder of  the  200/,  out  of  Court  to  Mascall, 

Hum/reff  showed  cause  against  the  rule,  and 
cited  Jenkine  v.  Biddulph,  12Moo.  390;  4Bing. 
160. 

Goulbum,  Serjt.,  and  Hwee^  conirht  dted 
Sineiair  v.  Eldred,  4  Taunt.  7. 

TiHdai,  C.J.-— No  case  has  before  arisen  on 
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die  constraetioii  of  this  part  of  rule  93  of  H.  T, 
2  W.  4,  ntir  was  one  likely  to  arise,  except  by 
the  attorney*ii  client  becnmin^  insolvent.    The 
qnestion  now  raised  upon  the  lanfi^ua^e  of  this 
role  is,  whether  the  attorney  is  only  to  have  a 
risi^ht  of  lien  for  his  costs  as  between  attorney 
and  client,  or  for  costs  taxed  as  between  party 
and  party  ?    To  solve  this  question  we  must 
consider  two  propositions :    first,  what  the 
lien  possessed  by  tlie  attorney  was  before  the 
fraramn;'  of  this  rule ;  and,  teconti,  how  he  could 
maintain  it.    Now,  althouifU  there  is  no  ex- 
press authority  stated  for  it,  nothiniir  can  he 
more  certain  than  tiiat  the  attorney  had  a  lien 
ai^ainst  his  own  client  for  his  whole  demand 
arisinsr  out  of  his  lalinur  in  the  cause ;  suhj(*ct, 
undoubtedly,  to  reduction  by  taxation  as  be- 
tween attorney  and  client.    It  is  not  merely 
for  conducting' suits  at  law,  but  for  other  work, 
that  an  attorney  may  have  a  lien  against  his 
client.    He  may  have  a  lien  aj^aiuat  him  for 
preparing  deeds,  and  may  refuse  to  give  them 
up  ti!l  his  claim  be  satisfied.    So  in  the  case 
of  judgments ;  an  attorney  hitherto,  as  between 
bis  client  and  himself,  has  had  a  rif^ht  to  take 
his  costs  out  of  a  judgment  obtained  by  his 
dirot.    So  far  was  the  principle  of  this  rule 
carried,  that  in  one  case  it  was  held,  an  attor-. 
ney  might  retain  money  that  cume  into  his 
hands  for  the  amount  of  his  bill  against  his 
client.    In  another  case  it  was  even  held,  that 
lie  might  stop  his  client's  money  in  iraitiiiu, 
if  be  could  lay  hold  of  ii.    All,  however,  we 
have  to  consider  now  is,  the  attorney's  lien 
upon  a  judgment.    If  his  lien  has  hitherto  been 
such  as  1  have  described  it,  what  effect  has  this 
rule  had  upon  it  ?    To  say  that  it  means  the 
attoroev  is  only  to  have  a  lien  upon  the  judg- 
ment for  costs  as  between  party  and  party, 
would  be  to  prejudice  his  rii;ht ;  and  I  am  un- 
able to  give  any  other  interpreuiion  to  the 
rule,  than  that  he  is  entitled  to  the  whole 
amount  of  his  costs  as  between  attorney  and 
client.    I  think  Mr.  Cox  is  entitled  to  have  so 
much  of  the  remainder  of  the  200/.  as  on  taxa- 
tion will  |{ive  him  his  costs  as  between  attorney 
and  client. 

Rule  accordingly. — fFaiion  v.  Mascali,   3 
I>o%U.  P.C.638. 


UXN. —  UKLZQUIDATBD  DAMAGB8. 

The  following  case  is  worthy  of  notice, — 
deciding  that  where  the  amount  of  the  damages 
■ought  to  be  recovered  in  an  action  is  unliqui* 
dated,  the  parties  may  compromise,  without 
regard  to  the  plainiiff^s  attorney's  claim  to 
costs  :— 

It  was  an  action  for  an  excessive  distress  for 
poor  rates.  After  plea,  the  plaintiff's  attorney 
gave  notice  to  the  defendants  not  to  settle  the 
action  without  his  (the  attornev's)  consent; 
the  plaintiff,  however,  was  incluced  by  the 
defendants,  for  certain  considerations,  to  give 
them  a  general  release,  which  they  pleaded 
puis  darrein  cimiinHance,  A  rule  %vas  obtained, 
catling  on  the  defendants  to  shew  cause  why 
they  should  not  pay  the  plaintiff's  costs  to  Mr. 
Hart,  hia  attorney,  on  the  ground  that  the 


defendants  had  no  right,  by  compromiaing  the 
action,  to  deprive  the  plain'tiff^s  attorney  of  hia 
lien  for  costs. 

Per  Curium, — ^This  case  is  distinguishable 
from  those  in  which  the  amount  of  damages  is 
ascertained.  Here  they  are  unliquidated. 
Tliis  rule  must  be  discharged. 

Ex  parte  Hart,  1  Dowl.  P.  C.  324. 


THE  PRACTICE  IN  ACTIONS  OF 
REPLEVIN. 


Rbplbvin  lies  in  every  case  in  which  a  man's 
goods  have  been  taken  by  another,  I  Inst.  145, 
6.  Practicallv  this  remedy  is  sought,  in 
trying  the  legality  of  a  distress  for  rent  or  other 
demand  remediable  by  distress.  Where  how- 
ever, the  distress  has  been  made  by  virtue  of 
a  statute,  in  the  nature  of  an  execution,  the 
goods  are  not  reple viable,  ^iison  v.  if'thon, 
1  B.  &  B.  57;  except  where  the  magisiraie 
exceeds  his  powers,  Radnor  v.  Reeve,  2  B  & 
P.  391. 

In  order  to  replevy  the  goods  which  are 
alledged  to  be  wrongfully  taken,  the  tenant, 
or  party  claiming  them,  must  apply  by  himself 
or  his  attorney  to  the  under-sherilf,  or  to  one 
of  the  four  deputies  appointed  under  the 
statute  1  P.  &  M.  c.  12,  s.  3,  who  will,  after 
satisfying  himselt  as  to  the  sureties,  and  taking 
the  bond,  issue  his  warrant  to  an  officer  to 
cause  to  the  goods  to  be  restored,  and  at  the 
same  time  to  summon  the  distrainor  to  appear 
at  the  next  Conniv  Court  to  answer  the  plaint 
of  the  party.  If  ilie  goods  cannot  be  found, 
and  the  officer  returns  an  "  eloign ment,"  the 
sheriff,  having  ascertained  the  fact  by  a  jury, 
is  bound  to  issue  a  capias  in  withernam,  to 
seize  other  eoods  of  the  distrainer  to  the  same 
value,  which  the  plaintiff  may  keep  in  pledge 
and  use.    F.  N.  B.  74  b. 

The  plaintiff  is  bound  to  appear  personally 
or  by  his  attorney  at  the  next  County  Court, 
Bird  enter  his  plaint*  This  constitutes  the 
commencement  of  the  suit,  before  which  there 
can  be  no  proceeding  in  a  Superior  ^ Court. 
If  the  plaintiff  does  not  enter  his  plaint  in  dne 
time,  the  defendant  may  put  the  replevin  bond 
in  operation. 

The  defendant  having  appeared,  the  pro- 
ceedings go  on  in  the  County  Court,  and  the 
question  is  there  determined,  unless  the  suit 
be  removed,  or  unless  the  title  to  freehold 
comes  in  question,  or  the  tdking  be  justified  in 
right  of  the  crown.  Co.  Litt.  145.  It  is  the 
usual,  if  not  the  invariable  practice,  to  remove 
the  plaint  into  one  of  the  Superior  Courts.  If 
the  suit  be  brought  in  a  court  of  record,  it  is 
removed  by  certiorari ;  if  in  the  County  Court 
by  writ  of  recordari  facias  loguelam  ;  if  in  any 
other  court,  not  of  record,  by  writ  of  acced*is 
ad  curiam.  The  two  latter  writs  are  directed  to 
the  sheriff,  and  are  issued  by  the  cursitor  of  the 
county  on  %  precipe,  returnable  on  a  given  day 
in  term.  They  may  he  sued  out  either  by  the 
plaintiff  or  the  defendant^  the  only  difference 
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l>eiD}(  Ibat  In  the  latter  case,  some  cause  for 
removal  is  soj^f ested.  Anon,  Lofft  6^20,  which 
however  is  not  traversable  either  by  the  sheriff 
or  the  plaintiff.  Taiboi  t.  Binm,  8  Binj|r.  71. 
The  writ  bctn^  loH^d  with  the  sberiff^s  deputy, 
•Stays  all  proceedings  in  the  Connty  Court,  pro> 
vidod  final  judgment  has  not  been  given.  Be- 
vnn  v.  Proihesie,  2  Burr.  1162.  The  plaint 
only  is  returned,  however  far  the  proceedings 
may  have  gone. 

'rhe  writ  must  be  filed  in  the  Superior  Court 
before  the  end  of  the  second  term  after  that 
in  which  it  is  made  returnable,  otherwise  the 
opposite  party  may,  upon  a  certificate  from 
the  master,  obtain  from  the  cursitor  a  proce- 
deudo^wai\  remit  the  cause  to  the  court  below. 
I  Tidd.  416. 

If  no  return  be  made,  he  may  procure  its 
removal  bv  another  writ. 

In  obedience  to  the  writ,  the  sheriff  must 
summon  the  defendant  to  appear  in  Court  on 
the  return  day,  in  order  to  proceed  with  the 
plaint  Dames  w.  James,  1 T.  R.  373.  On  the 
quupto  die  post  of  such  return  day,  the  writ 
and  return  being  filed,  and  the  defendant 
having  entered  with  the  masters  an  appearance, 
he  may  rule  the  plaintiff  to  declare.  The  rule 
which  is  still  necessary  in  cases  of  removal 
from  inferiur  courts,  R.  H.  2  Will.  4,  pi.  38, 
requires  the  plaintiff  to  declare  in  four  da3fs. 
It  may  be  given  within  four  days  after  the  end 
of  the  term  in  which  the  writ  is  returned, 
R.  H.  2  Will.  4,  pi.  37,  but  not  afterwards,  till 
the  following  term. 

Be^es  the  rule,  there  must  be  a  demand  of 
declaration.  R.  T.  1  Will.  4,  s.  8 ;  and  in  case 
the  plaintiff  does  not  declare  within  the  time 
so  limited,  or  such  further  time  as  he  may  ob- 
tain by  rule  or  order,  a  judgment  of  non  pros 
may  be  signed. 

On  tbh  other  hand,  in  order  to  compel  the 
defendant  to  appear,  the  plaintiff  must  pro- 
ceed by  distress  indefinite,  according  to  the 
ancient  practice.  Harrisun  v.  ffurdU,  5  B. 
&  Ad.  151. 

The  pleadings  and  practice  in  the  further 
stages  in  an  action  of  replevin  are  the  same 
as  in  other  actions,  xbe  venue  is  local. 
Either  the  plaintiff  or  the  defendant  may  take 
down  the  cause  to  trial,  and  no  judgment  as 
in  case  of  a  nonsuit  can  be  obtained.  In  re- 
plevin, the  defendant  being  quad  a  plaintiff, 
may  proceeil  by  proviso  witnoui  waiting  for  a 
default.    2  Suund.  336. 


RE-ADMISSION  OF  ATTORNEYS, 
WHEN  NECESSARY. 


A  correspondent  adverting  to  our  observations 
on  this  subject,  p.  104,  ante,  abaSea  a  case  more 
recent  than  that  of  eaf  parte  Manhall,  6  D.  P. 
C.  526,  namely,  Es  parte  Taylor,  decided  in 
the  Queen's  Bench  Practice  Court  in  Michael- 
mas Term  1839.     Upon  an  application  to  re-. 


admit  an  attorney  withovc  tite  usual  notices,  it 
appeared  that  he  had  been  admitted  on  the 
3rd  November  1837,  but  had  never  taken  out 
his  certificate  or  practised ;  and  ex  parte  Jonet,^ 
and  ejp  parte  Marshall^  were  cited  in  support  of 
the  application.  Littiedaie,  J.  8atd,-^'<  He  may 
take  out  his  certificate  without  any  application 
to  the  Cuurt  at  all.  He  has  only  to  go  to 
the  StaiB{)  Ofiice«  and  take  it  out." 

On  inquiry  at  the  Rule  Office,  we  find  the 
case  to  he  as  stated  by  our  correspondent; 
but  no  rule  was  drawn  up. 

We  understand  also  that  the  Masters  of  the 
Court  con^der  the  practice  as  now  settled 
that  when  no  certificate  has  been  taken  out, 
no  re-admission  is  necessary.  It  remains, 
however,  to  be  decided  by  the  court  ttkai 
ieng'th  o/time  may  elapse  between  the  admis- 
sion and  the  taking  out  of  the  first  certificate. 
In  ex  parte  Marehall,  several  years  had  elapsed, 
the  clerk  continuing  in  the  service  of  the  at- 
torney to  whom  he  had  been  articled.  But 
suppose,  instead  of  remaining  in  the  profession 
as  a  clerk,  he  should  enter  another  profession 
or  embark  in  trade  for  many  years,  ought  be 
then  to  be  allowed  to  practise  immediately 
without  a  re-examination  ? 


RE-SIGNING  ROLL  AFTER  EE-ADUISSION. 

Another  corre8])ondent  inquires,  whether 
under  the  1  &  2  Vict.  c.  45,  s.  3,  after  a  per- 
son has  been  duly  admitted  an  attorney  of  the 
Queen's  Bench  and  a  Solicitor  in  Chancery, 
and  then  ceases  to  take  out  his  certificate  for 
a  time,  and  is  re-admitted  in  the  Qaeen's 
Bench,  it  is  necessary  for  him  again  to  sign  the 
roll  of  the  Court  of  Chancery  before  he  can 
practise  there. 

We  understand  such  signature  is  required  in 
Chancery ;  but  a  re-admiseion  in  the  Queen's 
Bench,  it  seems,  would  entitle  the  party  to 
practice  in  the  other  Common  Law  Courts, 
without  re-signing  each  rolL 

To  entitle  an  attorney  to  sue,  and  act  under 
a  fiat  in  bankruptcy,  he  must  be  admitted  on 
the  roil  of  the  Court  of  Bankruptcy. 

•  2  I>owl.  P.  C.  56. 


The  SiidentM  Contr.^^S^ketlonB/rom  Catrmponience, 
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THE  STUBBNTS  CORNER. 


COPYHOLDS. — HEIR. 

jI.  PDRCBA8BD  copyhold  lands  of  iDberitance, 
which  were  sarreneered  to  htm,  and,  before  his 
adiDittance,  made  his  will,  devisiag  them  to  B., 
his  balf-brother»  and  afterwards  was  admitted 
and  then  died ;  this  case  comes  under  the  old 
law.  It  is  presumed  that  an  equitable  estate 
only  passed  under  ^.'s  will,  as  he  was  not  ad- 
mitted at  the  ftate  of  it,  and  that  the  lef?al  es- 
tate descended  to  his  customary  heir;  but  no 
relation  of  the  whole  blood  of  y/.  can  be  found, 
and  the  steward  of  the  manor  says  he  knows 
of  no  custom  authoriziof^  descent  to  the  half 
blood. 

Some  correspondent  perhaps  may  be  able  to 
point  out  a  way  of  gettin;^  over  this  difficulty, 
or  su^)(est  a  mode  by  which  the  legal  estate 
may  be  got  in,  and  ^.'s  title  perfected. 

R*  W.  S. 


COVENANT  RUNNING  WITH  IiAND* 

In  1831,  John  Smith  purchased  of  Henry 
Jones  a  plot  of  freehold  building  land,  and  in 
the  convejrance  there  are  corenants  bv  Smith, 
that  he,  his  heirs  and  assigns^  will  Mia  in  a  cer^ 
tain  line ;  that  he  will  not  erect  furnaces  SfC,  Sec. 

In  1834,  Smith  died,  having,  by  his  will, 
devised  this  plot  of  freehold  buUding  land  to 
his  son  James  Soiith,  in  fee. 

In  1840,  James  Smith  sold  the  land  to 
Willtain  Thompson,  and  a  conveyance  to  uses 
to  bar  dower  has  been  executed ;  but  there  is 
no  covenant  by  Thompson  with  James  Smith 
that  he  would  observe  the  covenants  contained  in 
the  contcyance  of  1831  ;  but  Thompson  was 
aware,  at  the  time  he  purchased,  that  there 
were  such  covenants  made  by  John  Smith  de- 
ceased, when  he  purchased  the  land  in  1831. 

Is  William  Thompson  bound  to  observe  the 
covenants  contained  in  the  deed  of  1831,  or 
should  there,  in  every  conveyance  be  a  covenant 
by  the  purchaser  with  the  vendor  to  keep  the 
covenants  of  the  deed  of  1831,  in  order  to 
make  such  covenants  run  with  the  land, 

F. 


MARRIED  WOMEN. — LEASEHOLDS. 

By  the  Act  for  the  Abolition  of  Fines  and 
Recoveries,  (3  &  4  Will.  4,  c.  74)  s.  77,  *'  evenr 
married  woman  may,  in  every  case  by  deed, 
dispose  of  lands  of  any  tenure,  and  dispose  of, 
release,  surrender,  o'r  extinguish  any  estate 
which  she  alone,  or  she  and  herhnsbandin  her 
right,  may  have  in  any  lands  of  any  tenure,  as 
fiuly  and  effectually  as  she  could  do  if  she 
were  a  feme  sole,"  By  section  1,  the  word 
"  estate  "  is  to  extend  to  "  an  estate  in  equity 
as  well  as  at  law,  and  to  any  tntereet,  charge, 
lien,  or  incumbrance  in,  upon,  or  affecting 
kuMts  either  at  kw  or  in  equity.'* 

CaB  a  married  woman  dispose  of  a  leasehold 
ettalt  which  tma  baen  bequeathed  to  her  at  the 


I  expiration  of  the  year  1850  ?  In  other  words, 
does  the  above  act  enable  a  married  woman 
to  sell  her  reversionary  inter^t  in  leasehold 
property?  W.  L.  R. 


SSLECTIONS 
FROM  CORRESPONDENCE, 


EXPENCBS  OF  BANKRUPTCIES  ON  THE  NEW 

SYSTEM. 

Considering  that  official  assignees  are  remu- 
nerated by  a  commission  of  4  or  5  per  cent., 
on  the  assets  collected,  and  assuming  that  the 
assets  to  be  realized  under  the  fiat  against 
Messrs.  Wright  &  Co.  the  bankers,  will  ex- 
ceed 200,000/.,  no  less  a  sum  than  8,000/.  or 
10.000/.,  will  be  taken  out  of  the  pockets  of 
the  creditors  for  the  benefit  of  these  officials : 
whereas  the  expence,  under  the  old  system^ 
would  not  have  amounted  to  a  tithe,  or  a  twen- 
tieth part  of  that  sum.  I  consider  such  an  ap- 
propnation  a  great  injustice  to  the  creditors. 
A  few  years  ago,  an  official  assignee  real«> 
ized  in  a  few  weeks  80,000/.,  for  which  a  com- 
mission of  4,000/.  was  unhesitatingly  allowed, 
— surely  these  things  ought  not  so  to  be. 

CiYiS  A. 


CONSTRUCTIVE  TREASON  OF  THE  THIRD 

SPECIES. 

The  propositions  of  "  Z."  (p.  16,  ante),  is  fa- 
cetious  in  the  extreme,  and  does  jjreat  credit 
to  his  ingenwty.  I  am,  however,  inclined  to 
think  that  the  question,  (instead  of  beings 
whether  Mr.  Bunn  and  Van  Amburgh  would 
be  guilty  of  manslaughter  or  excusable  homi- 
cide?) should  stand  thus,  would  Mr.  Buna 
and  Van  Amburgh  be  guilty  of  treason  V  es- 
pecially since  in  modern  times  it  has  become  a 
legal  maxim,  that  if  a  roan  commits  a  crirne^ 
capable  of  bearing  two  constructions,  he  shall 
be  tried  under  the  most  severe. 

Blackstone  states,  "  the  third  species  of  trea- 
son is,  if  a  man  do  levy  war  against  our  lady 
the  Queen  in  her  realm,"  and  adds,  (byway  of 
explanation,)  "  and  this  may  be  done  by  taking 
artns»  not  only  to  dethrone  the  Queen,  but  un- 
der pretence  to  reform  religion,  or  the  laws, 
or  to  remove  evil  counsellors,  or  other  griev- 
ances, whether  real  or  pretended.  For  the 
law  does  not,  neither  can  it  permit  any  private 
man,  or  set  of  men,  to  interfere  forcibly  in 
matters  of  such  high  importance,  &c."  So 
that  if  a  "  private  man"  or  "  set  of  men,"  take 
arms  (inter  alia  J  to  remove  evil  counsellors^ 
whether  real  or  pretended— for  the  expression 
not  only  applies  to  the  grievances  l>efoie  men« 
tioned,  but  to  the  evil  counsellors  as  well,  and 
means  (not  whether  the  counsellors  themselvea 
be  real  or  pretended,  but)  whether  the  evil  of 
which  they  are  accused,  be  so,  he  or  they  com- 
mit treason  of  the  third  species. 

Durante  Vita. 
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Eortr  Cbancrllor'if  Court 

TITllBS. — TIUBBR  TRBBS. 

Timber  trees  of  tirenty  yenrs^  grottth^  and 
upwards^  not  growing  from  acorns^  but 
from  the  stubs  or  sto'tts  of  old  trees  for^ 
merly  cut  down^  are  not  tia'de  to  the  payment 
of  tithes. 

Ford  V.  Hactter,  4  M.  h  S.  130,  and  pre- 
ceedin^  casca  explained;  Chichester  r. 
Shetdon,  Turn.  &  R.  245 ;  and  Ev^ins  ?. 
Howe,  I  M'Clel.  &  Y.  677»  reversed. 

The  liilt  in  this  case  wan  filed  by  the  rector 
of  the  parish  of  Llandrfaur,  in  the  county  of 
Ca!  di^an,  a^aintii  the  defendant,  an  occupier  of 
laiui  in  that  parish,  for  an  account  and  payment 
of  the  tithes  of  wood  cut  down  hy  hitn.  The 
defendant,  in  his  answer,  admitted  the  state- 
ments in  the  hill,  and  insisted  that  the  wood 
of  which  the  plaintifT  claimed  tithes,  was  grot 
bois,  or  limber  trees  of  more  than  twenty  years' 
growth,  springing  from  the  stumps,  stubs,  or 
stools  of  old  oak  trees,  formerly  cut  down;  and 
that  they  were  protected  from  tithes  by  the 
statute  of  the  45  Edw.  3,  c.  3.  The  cause  was 
heard  on  bill  and  answer  in  this  court  on  the 
6th  and  Stlt  of  May  last. 

Mr.  Richards  and  Mr.  Bacon  for  the  plaintiflf, 
contended  that  the  wood  exempted  from  tithes 
by  the  statute,  must  be  timber  trees  growing 
from  acorns,  mast,  or  seed,  and  not  from 
stumps  or  stools,  of  trees.  They  cited  many 
cases,  but  relied  on  Tumor  v.  Smith,  ff'albank 
V,  ffayter.  Ford  v.  Rttcster,^  Chichester  v. 
Sheldonfi  and  Eenns  v.  Rowe,^ 

Mr.  iVi^ram,  Mr.  fFilson,  and  Mr.  Eagle, 
for  the  defendant,  said,  the  latest  cases  on  the 
subject  were  crMiflicting.  The  trees  in  ques- 
tion clearly  fell  within  the  exemption  of  the 
statute  of  £dw.  3,  the  construction  of  which, 
for  some  centuries,  was  well  understood  and 
uniformly  consistent ;  but  the  ancient  cases 
were  misapprehended  by  the  learned  Judges 
who  decided  Ford  ▼.  Raixter  and  Chichester  v. 
Sheldon.  Sir  tf^illiam  ^lespander  in  Evans  v, 
Rowe,  entered  into  an  examination  of  all  the 
cases,  and  was  clearly  of  opinion  that  this  sort 
of  timber  was  exempt  by  the  statute,  but  he 
said  he  was  fettered  by  the  authority  of  the 
modern  cases,  and  he  therefore — contrary  to 
his  own  opinion — and  the  majority  of  the  Judges 
of  the  Court  of  Exchequer  with' him,  decided 
that  trees  growing  from  the  stools  of  old  trees, 
of  what  age  soever,  were  liable  to  tithes.  In- 
quiries had  been  subsequently  made  into  the 
authorities  on  which  Sir  7*.  Plumer  decided 
the  case  of  Chichester  v.  Sheldftn,  and  the  re- 
sult was  that  they  were  more  in  favour  of  the 
exemption.^  It  was  of  the  greatest  import  ance 
that  the  law  on  this  subject  should  be  settled. 

Mr.  Richards  replied,  and  having  referred 
to  all  the  cases,  contended  that  the  majority  of 

*  4  IMaule  &  S.  I30.    b  Turn.  &  Russ.  245. 

c  I  M*Clel.&Younge,577. 
^  See  a  pamphlet  by  Mr.  Eagle  on  the  case  of 
Evans  V.  Howe,  in  1827>  published  by  Maxwe)). 


them  supported  the  plaintiff's  claim,  and  s 
great  numl)er  of  them  must  be  overturned  be- 
fore such  a  claim  could  be  resisted  with  sue* 
cess.  The  cases  referred  to  by  counsel  on 
both  sides  are  noticed  in  the  judgment. 

The  Lord  Chancellor^  at  the  close  of  the 
argument,  said,  that  the  case  was  of  very  great 
iinportanc<>,  not  only  in  point  of  law,  but  also 
in  re#pect  to  the  difference  the  decision  ivoald 
make  in  the  value  of  property  to  land-ownera 
on  one  side,  and  tithe-owners  on  the  other.  He 
should  take  time  to  look  carefully  into  the 
authorities  to  which  reference  was  made.  It 
might  turn  out,  that  it  would  be  necessary  to 
direct  an  issue,  so  «s  to  enable  the  parties  to  go 
to  the  tribunal  of  the  last  resort  with  a  legal  de- 
cision. If  the  question  had  depended  on  the 
construction  of  the  statute  of  Edw.  3d  only, 
his  Lordship  could  nt>t  have  much  doubt  on 
the  subject.  It  was  known  to  every  one  what 
timber  meaut  in  i  .s  common  acceptation;  that  it 
was  in  contradistinction  to  coppice  wood;  and 
ill  the  earlier  cases,  after  the  statute,  there  did 
not  appear  to  have  been  any  question  on  the 
subject ;  but  in  later  tiroes,  the  Courts  seemed 
to  hav«  held  that  no  wood  was  to  be  deemed 
timlter,  except  what  grew  from  acorns  or 
mniden  plants.  If  the  statute  came  now  to  be 
interpreted  for  the  first  time,  he  could  easily 
decide  what  sort  of  timber  it  was  intended  to 
protect  from  tithes ;  but  as  the  authorities  ap- 
peared to  be  conflicting,  it  became  necessary 
to  examine  them. 

The  Lord  Chancellor,  having  taken  time  to 
consider  the  case,  now  delivered  his  judgment 
to  the  following  effect : — The  bill  alleged  that 
the  defendant  had  cut  down  and  removed  trees, 
which  grew  from  the  stumps  or  stools  of  trees, 
which  had  been  previously  cut  down,  and  that 
he  refused  to  pay  tithes  for  them.  The  de- 
fendant admitted  in  his  answer  that  he  had  cut 
down  divers  trees,  which  were,  at  the  time  of 
cutting,  gros  bois,  or  great  wood,  of  the  growth 
of  twenty  years  and  upwards,  and  which  grew 
from  old  stools,  stubs,  or  roots  of  trees,  which 
had  been  formerly  felled  or  cut  down.  There 
was  no  evidence  taken  in  the  cause,  and  the 
question  between  the  parties  is  to  be  decided 
on  the  admissions  in  the  answer.  As  by  the 
45th  of  Edwd.  the  Third,  chap.  3,  gros  bois, 
of  twenty  years,  or  of  greater  agr,  is  declared 
not  to  be  subject  to  tithes,  without  any  restric- 
tbn  as  to  the  origin  of  gros  bois,  whether 
growing  from  seeds  or  from  old  stools ;  and  as 
gros  bois  has  been  held  to  be  timber  trees, 
either  at  common  law,  or  by  custom,  it  would 
appear  that  the  defendant's  case  is  covered  by 
tlie  statute.  But  it  was  argued  that  the  statute 
had  received  a  construction, — now  binding 
upon  all  the  Courts, — by  which  the  exemption 
has  been  held  not  to  apply  to  timber  trees 
growing  from  roots  or  stools.  It  cannot,  in 
strictness,  be  said  in  this  case  that  such  trees 
are  not  gros  bois,  because  the  uncontradicted 
statement  in  the  answer  is  that  they  are  gros 
bois  of  twenty  years*  growth,  which  brings  them 
vnihiB  the  vety  terms  of  the  statute.  It  can- 
not, at  all  events,  be  said  that  the  trees,  in  re- 
spectof  which  tithes  are  claimed,are  not  timber 
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trees ;  and  property  to  a  lar^e  amount  mnst  be 
involved  in  this  qlle^tion,  which  from  the  state 
of  the  decisions  on  it  has  now  become  one  of 
l^reat  difficulty. 

There  is  no  ditpnte  that  tithes  are  psrable 
for  siim  ewtlua  \  but  whut  wood  come«  \vithin 
that  description  has  been  the  subject  of  con- 
test from  the  earliest  limes.    What  the  churvh 
claimed,  as  comin*^  under  that  de»cr]ption, 
was  apparent  from  a  constitution  of  a  pr4». 
vincial  council,  held  bv  Archbishop  Stratford, 
in  the  1 7th  of  Edw.  Tliird,  as  cited  in  Selden, 
chap.  8,  sect.  28.    It  defines  JtVtfa  cttdtta  to  in- 
clude wood  of  every  description,  which,  after 
the  tree  has  been  cut  down,  ^rows  from  the 
stool  thereof.    It  does   not  appear  that  the 
clerify  ever  claimed  tithe  of  timber  fees  2?row- 
inir  from  the  seeJ ;    and  the  answer  of  the 
Arrlibishop  of  Canti*rhury  to  the  complaint  of 
the  Commons,  in  the2l8t  of  Edw.  Third,  con- 
fines the  claim,  under  the  suid  constitution,  to 
underwood.9    fiat  the  contest  between    the 
clenry  and    the    landowners  beini^  whether 
tithes  should  be  payable  from  all  trees,  which 
ffT^w  from  the  roots  or  sro^ils  of  trees,  which 
had  been  cut  or  felled,  the  act  of  the  45th  of 
Edw.  the  Third,  chap.  3,  wan  pjssed,  which, 
after  statini;  the  complaint  of  the  landowners, — 
namely,  that  when  they  sold  or  cut  ffros  bois, 
of  the  aire  of  twenty  year*  and  upwards,  the 
clergy  prosecuted  in  the  spiritnal  conrts  for 
tiihes  of  snch  wood,  in  the   name  of  f/Vrn 
castftra,— it  ti-as  enacted  that  no  tithes  fhould 
be  demanded  of  y^ro#  Ms,  and  in  the  name 
of  *i/rif  citdva ;  and  it  was  onlained  and  esta- 
blished that  in  such  case  a  prohibition  should 
be  irranted«  and  thereon  an  attachment.    Now 
as  the  cleriry  did  not  then  claim  tithes  of  timber 
trees  irrowin^  from  seed,  but  tithes  of  all  trees, 
of  whatever  age,  growing  from  the  stools  of 
trees,  which  had  been  cut,  the  provisions  of 
tliis  enactment  must  have  been   intended  to 
meet  such  claim,  and  its  cunstniction  must 
necessarily  be  that  no  tithes  should  be  payable 
for  timber  trees  above^  twenty  years  of  age, 
so  growing  from  stools  or  roots,     it  appeari', 
therefore,   that   Chief  Baron  Alexander  was 
fully  warruited  in  wh^t  lie  said  in  the  case  oJ 
£^«ni  V.  Rmte^i  that  there  could  be  no  doubt 
of  this  being  the  right  construction  of  the  act, 
if  the  question  had  been  unfettered  by  deci- 
aions.  ^  He  thought,  houevcr,  that  the  deci- 
■ioDs  in  favour  of  the  opposite  construction 
made  it  his  dnfy  to  follow  them,  notwithstand- 
inff  his  own  opinion  to  the  contrary.    B^ron 
Garrow  and  Buroo  Htiiiock  concurred  in  the 
decision,    but  without  entering  into  any  dis- 
cussion of  the  authorities ;  and  Baron  Graham, 
who  did  consider  them,  dissented.    It  has  be- 
come  my  duty  to  examine  these  authorities 
with  great  care,  in  order  to  satisfy  mvtelf 
whether  1  ought  to  be  bound  by  them. 

Id  the  50th  of  Edward  the  Third,  soon  after 
the  act  passed,  a  question  arose  on  prohi!»ition 
against  a  suit  in  the  spiritual  court  for  tithes 
of  ^T«r  ItofM,  to  which  it  was  answered  that 


«2  Institute,  6-12. 
'  1  M'Cleland  &  Younge,  577. 


the  snit  was  only  for  tithes  of  siAmt  c^&a ;  but 
it  being  observed  that  under  these  words  any 
kind  of  wood,  which  woubl  bear  to  be  cut,  an& 
would  grow  again,  was  included,  the  party  was 
called  upon  to  plead  that  he  did  not  sue  for 
great  trees.   Such  great  trees,  attempted  to  be 
included  in  tiie  words  siiva  c^dua,  must  have 
been  trees  growing  from  the  stools  of  old  trees 
formerly  cut.    This,  therefore,  was  a  contem- 
poraneous ezpo>ilion  of  the  statute,  that  to  sue 
for  tithes  of  great  trees,  growing  from  stumps, 
or  stools  of  trees  cut  down,  was  prohibited  by 
it.    In  a  case  in  prohibition  in  the  1  ith  Henry  4« 
(cited  in  1  Eagle  &  Younge,  p.  28),  although 
there  is  great  ohscuriiy  in  the  statement,  it 
appears  from  it  that  the  contest  was  as  to  tvood 
which  had  been  betore  cut,  and  that  the  party 
suing  in  the  spiritual   court  did   not  claim 
tithes  for  such  wood,  of  whatever  age  it  might 
be,  but  alleging  that  the  trees  were  only  of 
eighteen  year's  growth,  he  concludes  thus.— 
"  and  so  lor  trees  of  such  age  it  is  lawful  for 
us  to  sue."    in  the  case  of  Daws  v.  MMntji 
in  the  2(>th  of  Elizabeth,  a  case  in  prohibition 
against  a  suit  in  the  spiritual  court,  for  the 
tithes  of  wood,  the  defendant  pleaded  that  the 
loppings  for  which  the  tithes  were  claimed 
were  of  ash,  beech,  and  oak,  de  ttipitilnu priug 
succisu  cretcentes  ,*  but  it  was  there  ruled  that, 
because  the  defendant — plaintiff  in  the  spiri* 
tual  court — had  not  shewn  that  the  trees  were 
before  cut  within  twenty  yenra  before  the  l««st 
succiidon,  of  which  the  tithes  were  then  de- 
manded,  '*  tithes  shall  not  thereof    now  be 
paid."    Lord  Coke,  in  the  2d  Institute,  p.  643, 
commenting  upon  the  statute  of  45  Edw.  3, 
makes  no  distinction  between  trees  of  twenty 
years  of  age,  as  to  whether  they  grow  from  the 
seed  or  from  stools,  but  says,  "  so  if  a  man  cut 
down  timber  trees,  tithes  shall  not  be  paid  for 
the  germins  or  branches  which  grow  out  of 
the  roots,  of  what  ase  soever :  for  the  root  is 
parcel  of  the  inheritunce.*'    That  proposition 
has  been  questioned,  but  the  point  m  this  case 
dues  not  depend  on  it.    In  the  cases  to  which 
Lord  Coke  refers,  tlie  privilege  of  the  germins 
or  branches,  though  cut  under  the  age  of  twenty 
years,  was  suppo:ied  to  rest  on  the  privilege  of 
iiie  parent  stock,  which  had  attained  that  age 
before  it  was  cut.    But  in  this  cas<',  the  tree 
being  above  twenty  years  old,  is  claimed  to  be 
privileged  in  its  f'wn  right  for  having  attained 
that  age.    It  is  most  important  to  keep  in  view 
the  distinction  between  the  two  cases. 

[The  residue  of  his  Lordship's  judgment  in 
this  important  c.ise  {Lozon  v.  Pryte)  will  be 
given  in  the  next  Number.] 

HalU  Court* 

INJUNCTION.— ASSIGNMENT  Of  CH08K   IN 

ACTirN. 

Tkeaufgftee  of  a  bond  taket  it  Muft/ert  to  aU 
the  e^uitieg  which  would  have  attached  to  it 
in  the  hands  o/ the  amg-nor,  and  if  evidence 
ii  given  ofitt  having  heen  »atitfied,  it  it 
not  wffiTient  for  men  an'tgnee  to  tay  that 
he  purchated fifr  a  valuable  consideration, 

f  1  Eagle  &  Younge,  68. 
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toiikwit  nfftic&t  as  tke 
proceedings  ni  law  until  tka  rigkis  ^  tks 
parties  are  ascertained.  On  motion  to  dls- 
solve  the  common  injunction  to  stajf  ac- 
tion after  auwer,  aJfidavOs  mag  be  read 
in  support  of  plainttjps  bill  to  prove  docu- 
mentt  neither  admitted  nor  dispated  bjf  the 
defendant's  answer. 

The  plaintiff  in  this  case  in  tbe  year  1826, 
gsive  a  bond  to  a  Mr.  Attenborough  for  secur-  I 
ing  3000/.,  which  was  afterwards  assigned  to 
Alessrs.  Shuttleworth,  who  for  some  time  acted 
as  tiie  solicitors  of  the  plaintiff.  Thejr  assigned 
it  to  a  lady  named  Dawson,  together  with  certain 
other  securities  as  a  security  for  a  debt  due  to 
her  from  Messrs.  Shuttle  worth ;  and  Mrs.  Daw- 
son having  died,  her  executors  in  1839  as- 
signed it  to  the  defendants.  The  defendants 
having  brought  their  action  against  the  plain- 
tiff and  obtained  judgment  for  the  amount 
stated  in  the  bund ;  he  filed  his  present  bill  for 
an  injunction  to  stay  execution,  and  the  de- 
fendants having  put  in  their  answer,  now  moved 
to  dissolve  the  common  injunction  which  the 
plaintiff  had  obtained.  The  principal  allega- 
tions in  the  bill  were  that  the  bond  had  been 
satisfied  by  Messrs.  Shuttleworth  out  of  monies 
belonging  to  the  plaintiff,  and  that  Mrs.  Daw- 
son had  also  realized  more  than  the  amount  of 
the  bond  from  the  securities  placed  in  her 
bands ;  in  answer  to  which  the  aefendants  re- 
ferred to  a  deed  prepared  in  1830,  in  which  the 
plaintiff  acknowledged  (he  amount  stated  in  the 
bond  to  be  still  due,  and  denied  all  knowledge 
ott  the  part  of  Mrs.  Dawson,  through  whom 
they  claimed,  of  the  bond  being  satisfied. 

Femberion  and  Bird  for  iht  plaintiff,  in  sup- 
port of  the  motion  to  dissolve  the  injunction, 
said,  it  was  not  denied  that  the  defendants  had 
full  notice  of  all  the  transactions  referred  to  in 
the  plaintiff's  bill,  but  then  it  was  urged  that 
Mrs.  Dawson  had  not,  and  that  they  taking 
with  notice  from  a  person  who  had  not  notice, 
they  could  avaU  themselves  of  whatever  equi- 
ties she  might  be  entitled  to.  What  then  was 
Mrs.  Dawson's  position?  She  had  secu- 
rities for  tbe  amount  of  the  debt  belonging  to 
Messrs.  Shuttleworth.  She  had  also  securities 
belonging  to  the  plaintiff,  and  their  argument 
for  the  plaintiff  was,  that  if  Mrs.  Dawson  hns 
realized  from  the  securities  of  the  Messrs. 
Shuttleworth  the  amount  due  to  her,  she  had 
no  right  to  resort  to  the  plaintifTs  securities. 
What  then  were  the  facts?  >Mie  had  received 
20S7/.  from  the  sale  of  part  uf  the  estates  in 
security  to  her,  belonging  to  the  Aiesars.  Shut- 
tleworth. She  had  uso  received  1000/.  from 
a  policy  on  the  life  of  the  deceased  Mr.  Shut- 
tleworth, and  she  had  still  in  hand  a  close  of 
land  which  formerly  belonged  to  him,  and  was 
estimated  to  be  of  ijreat  value  for  buildmg 
purposes*  But  then  it  was  alleged  that  Mr. 
Shuttleworth  having  become  bankrupt,  all  his 
property  was  assigned  over,  including  the  po- 
licy, and  that  the  latter  might  be  reclaimed. 
The  assignment  however,  to  Mrs.  Dawson 
being  perfectly  legal  and  effectual,  and  the 
policy  having  been  delivered  to  her,  any  claim 
to  K  on  the  past  of  the  pssigneea  Vf9$  out  of  the 


i|||pitinii»  and  Mrs.  Dawson's  dnm  bdng  thai 
satisfied,  the  defendants  stood  in  the  situatioa 
of  a  person  to  whom  a  satisfied  debt  was  as- 
signed,  and  who,  however  valuable  his  conside- 
ratiou  might  be,  could  make  no  nse  of  the  as- 
signment. 'J'urton  7.  Benstm^  1  P.  Wms.  496. 
-^HaikUlv,  Stahes,  4  Price  161..  Besides  these 
circumstances  it  appeared  by  the  affidaviu  filed 
in  support  of  the  motion,  that  from  the  date  of 
the  deed  of  1830  and  the  time  of  its  execution, 
there  were  strong  grounds  for  suspicion  re- 
specting it. 

Kindersley  and  Turner,  cooirh,  urged  that 
none  of  transactions  to  which  the  plaintiff  re- 
ferred could  justify  an  interference  with  the 
plmntiff's  legsd  rights  An  assignee  of  a  bond 
was  not  in  Uie  situation  of  an  assignee  of  an 
ordinary  simple  contract  debt.  He  had  a  right 
to  use  the  name  of  the  obligee,  ^nd  if  he  brought 
an  action  to  recover  the  amount  due  on  the 
bond,  and  the  obligee  afterwards  released  the 
action,  and  the  obligor  pleaded  such  release, 
the  court  would  set  the  plea  aside,  i.eigh  v. 
Leigh^  1  Bos.  &  Fuller,  447.  Tne  question 
then  was  whether  there  were  any  equitable  cir- 
cumstances to  take  away  the  legal  ri^ht  which 
belonged  to  the  defendants.  The  plaintiff  says 
that  Messrs.  Shuttleworth  were  employed  by 
him  as  his  solicitors,  anil  that  he  from  time  to 
time  made  payments  to  them,  which  were  to  be 
applied  in  discharge  of  the  bond  $  but  there  is 
no  allegatiou  that  they  were  so  pud  over,  or 
that  any  communication  was  made  to  Shuttle* 
worth  on  the  subject,  although  he  lived  till 
April,  1840,  and  continued  solvent  till  Decem- 
ber, 1839.  A  party  complaining  of  fraud  was 
bound  to  bring  it  forward  at  once,  and  yet  the 
plaintiff,  although  he  was  aware  of  all  the  cir- 
cumstances alleged  in  his  ImII  at  the  time  the 
action  was  brought  by  the  defendants,  had  plea- 
ded only  non  est  factum  It  was  scarcely  ne- 
cessary to  refer  to  the  rule,  that  when  several 
properties  were  in  mortgage,  no  part  coold  be 
released  until  the  whole  mortgage  debt  was 
paid;  and  it  was  also  a  universal  riue  that  when 
application  was  made  to  a  Court  of  Equity  to 
stay  proceedings  in  an  aciion  alter  judj^ment, 
that  the  amount  for  which  judgment  had  been 
recovered  should  be  brought  into  court,  and 
if  the  court  should  be  of  opinion  that  the  in- 
junction should  continue,  the  plaintiffa  would 
be  entitled  to  the  benefit  of  the  last  rule.  With 
regard  to  the  affidavits,  they  submitted  that  be- 
ing made  after  answer,  no  use  could  be  made 
ofthem  -^rffries  v.  Smithy  1  Jac.  &  W.  :500. 
Buriett  V*  Tickell^  Jac.  159.  , 

Pemberton^  in  reply. — ^There  is  not  a  pre- 
tence for  bringing  the  money  into  Court.  At- 
tenborough has  been  satisfied,  and  the  Shut- 
tlewortlis  have  been  satisfied,  and  Mrs.  Daw- 
son cannot  stand  in  a  better  situation  than  those 
through  whom  she  claimed;  besides  which, 
Mrs.  Dawson  has  been  satisfied  also ;  and  what 
claim  then  have  the  defendants  ?  There  can- 
not be  such  a  thing  as  a  purchase  of  a  chose 
in  action  for  valuable  consideration  without 
notice :  the  holder  must  take  subject  to  all  the 
equities  which  affected  it  in  the  hands  of  his 
assignor,  and  the  circumstamce  thai  the  assig- 
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nee  of  a  bond  mast  nse  the  name  of  tbte  oblig^ee 
for  the  purpose  of  rei^overv  shews  there  can 
lie  no  aMi^noient  at  law.  The  sole  effect  of 
the  decision  in  Leigh  v.  Leigh  was  that  the 
Coort  would  not  permit  a  fraudulent  transac* 
tion  to  be  set  up  in  place  of  a  real  one.  With 
rej^rd  to  the  affidavits^  it  was  contended  that 
they  could  not  be  used,  because  they  contained 
statements  of  facts  in  opposition  to'  the  defen. 
dant's  answer,  but  it  was  impossible  to  prove  a 
deed  or  document  without  proving  some  facts 
connected  with  it. 

The  Master  qf  the  Rolls. — ^The  question  Is, 
whether  the  injunction  should  be  continued  on 
the  merits.  The  plaiutiff  was  the  obligor  in  a 
bond  given  by  him  in  1825,  for  a  sum  of  3000/. 
Messrs.  White  ^  Borrett,  the  defendants,  are 
the  persons  holding  that  bond,  as  the  assignees 
of  the  executors  of  Mrs.  Dawson,  who  was  the 
assignee  of  Messrs.  Shuttleworth,  who  were  as- 
signees of  the  obligee.  The  plaintiff  claims  to 
be  relieved  from  this  bond  on  the  ground  of 
its  being  fully  satisfied.  He  states  that  va- 
rious payments  were  made  on  accoimt  of 
it  from  May  1828  to  July  1829,  when  the 
final  sum  due  was  paid.  The  defendants  say 
they  know  nothing  of  that  statement,  but  that 
Ibey  have  a  deed  in  their  possession  dated  in 
August  1830.  in  which  it  is  recited  that  the 
amount  of  the  bond  was  paid  to  the  executors 
of  Attenborouf(h  by  Shuttleworth,  and  which 
contained  a  covenant,  on  the  part  of  the  plain- 
tiff to  pay  the  amount  of  it  to  Shuttleworth. 
They  state  they  had  no  suspicion  of  the  bond 
having  been  satisfied,  and  therefore  they  rely 
on  their  assignment.  There  was  never  any 
doubt  of  this)  that  the  assignee  of  a  chose  in 
action  must  take  subject  to  all  the  equities  af- 
fectinsr  it  in  the  hands  of  the  assignor,  and 
Mrs.  Dawson  having  taken  from  Shuttleworth, 
she  took  subject  to  all  the  equities  affecting 
him.  Mrs.  Dawson  took  other  securities,  a 
mortgage  on  certma  property  belonging  to 
Shnttlsworth.  and  a  policy  on  nis  life,  and  she 
remained  in  possession  of  these  securities  till 
her  death  in  1839.  All  these  transactions  were 
without  the  knowledge  of  Messrs.  White  and 
Borrett  i  but,  in  December  1839,  Shuttleworth 
having  become  bankrupt, certain  inquiries  were 
made  by  the  solicitors  of  Mrs.  Dawson*s  exe- 
cutors, who  then  found  that  the  bond  was  dis- 
^ted  on  the  ground  of  its  having  been  long 
since  satisfied.  Upon  this  being  communicated 
to  Messrs.  White  &  Borrett^  they  became  de- 
sirous of  improving  the  securities  held  by  them 
of  Shuttleworth,  which  they  had  a  perfect  right 
to  do  j  and,  having  been  ^vised  that,  by  tak- 
ing an  assignment  of  Mrs.  Dawson's  security, 
she  having  no  notice  of  the  bond  having  been 
satisfied,  they  would  not  be  affected  by  theur 
own  knowledge  i  they  took  such  assignment 
accordingly.  Now,  the  assignment  of  the  bond 
was  ^aken  by  Mrs.  Dawson  as  a  collateral  se- 
curity, and,  it  appearing  that  she  has  realized 
sums  to  a  large  amount^  Measrs.  White  and 
Borrett,  standing  in  her  place,  can  only  claim 
the  amount  which  she  herself  could  have  es^ 
t^blished.  At  all  events,  there  is  so  much 
doubt  upon  the  subject  that  the  iiynnction 
ought  lo  D«  continued.  In  determining  whether 


a  party  oaght  to  bring  monry  fkofto  Oonrt,  it 
should  be  considered  whether  the  circnmstan* 
ces  call  for  such  a  direction,  and,  looking  to 
the  sums  received  by  M  rs.  Dawson,  for  securing 
which  the  bond  was  assigned  as  collateral  se- 
curity, I  do  not  think  that,  in  this  case,  I  ought 
to  require  the  plaintiff  to  pay  any  money  into 
Court.  But  the  defendants  should  be  per. 
mitted  to  enter  up  judgment  with  a  stay  of 
execution  until  the  hearing. 

Injunction  ordered  accordingly. 

With  reference  to  the  affidavits,  his  Lordship 
said  that,  although  it  was  not  necessary  for 
him  to  express  any  opinion  respecting:  them, 
vet,  as  it  was  an  important  point  of  practice, 
he  felt  bound  to  say  that  he  conceived  the 
plaintiff  was  entitled  to  use  them. 

Ords,  IThitennd  Borrett, -^Dcc.  16th  and 
17th,  18^0. 


[Before  the  Four  Judges.] 

AWARD. — UMPinE. 

^n  umpire  appointed  to  decide  in  case  of  a 
difference  between  two  arbitrators,  must,  if 
called  on  by  either  of  the  parties,  re-hear 
the  vphole  of  the  evidence  from  the  witnesses 
themselves,  and  must  not  take  it  from  the 
representations  of  the  tteo  arbitrators. 

This  was  a  rule  to  set  aside  an  award.  It 
appeared  from  the  affidavits  that  two  persons 
were  chosen  as  arbitrators,  with  authority  to 
them  to  appoint  a  third  in  case  of  their  differ- 
ing between  themselves.  They  did  so  diflTer, 
and  they  appointed  a  third  person  umpire.  The 
two  arbitrators  appeared  before  the  umpire, 
and  from  them  he  received  the  report  of  the 
evidence,  and  a  statement  of  their  views  upon 
it.  His  authority  was  to  expire  on  the  1st  of 
July.  On  the  10th  of  June  one  of  the  parties 
hearing  of  the  proceeding  before  the  umpirf», 
called  on  htm  to  hear  the  witnesses.  He  de- 
clined to  do  so,  and  made  his  award  on  the 
report  of  the  arbitrators.  This  was  the  ground 
of  objection  on  which  it  was  sought  to  set  aside 
the  award. 

Sir  F,  Polloch  and  Mr.  Mmtagne  Chambers 
shewed  cause  agsinst  the  rule,  and  cited  Hall 
V.  Lawrence  •^  to  shew  that  an  award  was  not 
necessarily  bad,  because  an  umpire  had  not 
heard  the  witnesses  in  person. 

Mr.  Creswell  in  supnort  of  the  rule,  said, 
that  he  wonld  rely  on  that  case,  as  well  as  on 
In  re  Tunnofi  to  support  his  proposition  that 
when  an  umpire  was  distinctly  required  to  hear 
the  witnesses  in  person,  he  was  bound  to  do 
so,  or  his  award  was  bad. 

Lord  Denman,  C.  J.— The  umpire  was 
bound,  when  called  on,  to  see  and  hear  the 
witnesses  on  whose  testimony  he  was  to  decide. 
To  hear  a  representation  of  tiiat  testimony  was 
not,  under  such  circumstances,  suQcient.  If 
he  thought  the  time  too  short,  an  application 
might  have  been  made  to  the  Court  to  enlarge 
the  time  for  his  making  his  award.    The  clause 

, —  '  ' 
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of  the  recent  set  (3  &  4  W.  4,  c.  42,  a.  39)  is 
not  coufined  to  arbitratioDS  under  particular 
circumstancesy  but  extends  to  arbitrations 
generally. 

Mr.  Justice  Liitledtile — I  afrree  that  it  is  a 
ll^encral  rule  that  an  umpire,  if  rec)nircd  by 
either  of  the  parti***,  is  bound  to  hear  all  the 
evidf  nee  a^ain.  The  umpire  was  so  required 
in  this  case,  and  not  having  done  so,  the  award 
cunnot  be  supported. 

Mr.  Justice  fi^ifiitime  concurred. 

Rule  absolute  for  settinir  a^iide  the  award.— 

SalAetd  v.  Stater,  M.  T.  1840.    Q.  B.  F.  J. 

•~— ^•^— ^^^-.  •* 

^urm*i{  Brnrfi  l^tHrtire  Court. 

BRIGHTON     COURT    OF    REQUESTS  — CERTIO- 
RARI.— RULE  MISI. — STAT  OF  PROCEEDINGS. 

j4  rule /or  a  certiorari  to  remove  a  cause 
from  the  Bri^hltm  C^urt  uj  RetjutitM  is 
absolttte  in  thejint  instance. 

7)fndele  applied  for  a  rule  to  stay  proceed- 
ings in  the  Brighton  Court  of  Requests,  and 
for  a  certiorari  to  remove  those  proceedings 
into  this  (*ourt.  The  question  was,  whether 
the  rule  for  the  ceriiornri  was  absolute,  or  only 
nisi,  in  the  fiist  instance. 

Patteshn,  J. — ^The  rule  for  a  certiorari  will 
be  abolute  in  the  first  instance,  and  will  be 
nisi  for  staving  proceedings. 

Franks  v'.  I^'ickt,  M.  T.  1810.     Q.  B  .P.  C. 

BJECTMENT. — SERVICE    OF    DECLARATION.— 
DAUGHTER. — ATTORNEY  AND  CLIENT. 

Service  on  the  daughter  of  the  tenant  in 
possession,  conjoined  with  a  statement  of 
the  attorney  of  the  lanHlord  that  his  client 
will  He/end  as  lantilord'juf  the  premises,  is 
sufficient  to  obtain  Judgment  against  the 
casual  ejector. 
Cockhurn  moved  for  judgment  agninst  the 
casual  ejector.    The  affidavit  on  which  he  ap- 
plied stated  a. service  with  the  usual  reading 
and  explanation,  to  have  been  eflfected  on  the 
daughter  of  the  tenant  in  possession.     Since 
that  service,  the  attorney  for  the  landlord  of 
the  premises  had  stated  that  he  defended  as 
the  landlord  in  respect  of  all  the  premises, 
llie  question  was,  whether  this  was  a  sulficlent 
constructive  service,  to  entitle  the  lessor  of 
the  plaintiff  to  judgment  against  the  casual 
ejector. 
Patteson,  J. — I  think  that  is  sufficient. 
Rule  granted.— Z>c^  d.  ^ines  v.  Roe,  Al.  T. 
1840.    Q.B.  I'.C. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. — DE- 
FENDANT'S INSOLTENCT.—  EXCUSE. 

If  a  plaintiff  vithes  to  excuse  himself  for  not 
proceeding  to  trial  pursuant  to  his  notice, 
Ifff  the  insoleency  if  the  defendant,  he 
Must  state  the  fact  directly  as  having  heen 
the  cause  of  his  neglect. 

In  this  case  the  plaintiff  had  given  notice  of 
trial  for  the  last  Summer  assizes,  but  did  not 
proceed  accordingly.  A  rule  nin  for  judi;- 
inent  as  in  case  of  a  nonsuit  was  moved  for 
and  obtained  by  G.  T.  fFhite  in  the  present 


term.    Againsr  this  rule  canse  was  afterwards 
shewn  bv 

ff.  H.  fFatson, — He  produced  an  affidavit 
on  the  part  of  his  client,  m  which  it  was  sworn 
that  the  defendant  had  bec*ome  insolveuf .  This, 
it  was  submitted,  was  a  sufficient  reasfon  for 
the  plaintiff's  not  pr  cceding  to  tnul ;  and 
therefore,  as  proceeding  would  be  useless,  it 
was  sngi^ested  that  the  proper  end  of  the  case 
would  be  a  stet  processus, 

G.  T*  H^hite  supported  the  role,  and  sub- 
mitted that  tlie  plaintiff,  from  the  mode  in 
which  bis  affitlavit  was  sworn,  had  not  ilis. 
closed  a  .sufficient  excuse  for  not  proceeding 
to  trial.  *  It  was  quite  consis'tent  %vith  the 
mode  in  which  the  iu»oIvpncy  of  the  defendant 
was  stated  that  the  real  reason  for  not  pro- 
ceeding to  trial  %vas  not  the  insolvency  of  the 
defendant;  for  that  event  was  not  »t4te«l  as 
the  cause  of  the  plaintiff's  neglect.  Beside*, 
it  did  not  appear  when  the  knowledge  of  tlie 
defendant's  insolvprcy  had  reached  the  plain- 
tiff, it  was  perfectly  possible  that  the  fact  of 
insolvency  hod  reached  the  plaintiff  imme- 
diately after  tlie  writ  ivas  sued  out.  If  it  had, 
then  there  was  no  excuse  for  the  vl^uotiff  pro- 
ceeding to  issue  against  a  person  whom  he 
knew  to  be  insolvent.  The  affidavit  oujsht 
properly  to  shew  that  the  knowledi^e  of  the 
defendant's  insolvency  did  not  reach  the  plain- 
tiff until  issue  had  been  joined. 

Patteson^  J.,  thoui;ht  that  the  plaintiff  not 
having  stated  in  so  many  words  that  the  cause 
of  his  not  proceeding  to  trial  was  the  insol- 
vency of  the  defendant,  a  sufficient  excuse  for 
not  proceeding  to  trial  was  not  shewn.  A 
peremptory  undertskihg  therefore  mast  be 
given. 

Rule  accordiufsly. — 9^ainwrigkt  v.  GiUon, 
M.  T.  1840.    Q.  B.  P.  C. 

THE  EDITOR'S  LETTER  BOX. 

There  does  not  appear  to  be  any  objection  to 
the  practice  stated  by  A«  B.,  whose  articles 
expired  in  June  at  a  country  office,  and  the 
answers  to  the  questions  by  the  attorney  being 
dated  in  Octolier,  when  the  clerk  came  to 
town.  If  this  should  not  be  sufficieut,  he  wiQ 
be  allowed  time  to  supply  the  further  tes- 
timonials. 

"  Studens"  is  informed  that  there  is  no  mle 
or  decision  fixing  the  time  when  a  derk  muse 
be  admitted  or  examined  after  his  fine  years  mre 
expired.  There  can  be  no  objection  to  the 
practice  suggested,  of  gentlemen  voluntarily 
spending  a  sixth,  or  even  a  seventh  year, 
in  an  attorney *s  office,  in  case  there  should  be 
any  increase  of  rigour  in  the  Legal  Examina- 
tions. 

"  An  Articled  Clerk"  has  suggested  the 

f roper  course  in  the  case  he  mentions  of  a& 
nfunt  Trustee ;  a  petition  should  be  presented 
under  the  I  W.  4,  a  60. 

'J'here  seems  to  be  no  doubt  that  the  notice 
by  one  executor  In  the  case  mentioned  by  W. 
M .  will  be  sufficient. 

A  subscriber  at  Canterbury  is  informed  that 
inquiry  will  t>e  made  at  the  poit  office  regard* 
ing  the  mistake  be  mentions. 


^ht  UtQal  4^U0tvhn\ 
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**  Quod  rangis  ad  nos 


Pertioet,  et  nescire  malum  est,  agitamua.** 


HOBAT, 


MEMOIR 

OF  THS  LATE 

SAMUEL  WHITE  SWEET,  Esq. 


Thb  object  of  this  memoir  is  not  merely  to 
pay  a  due  tribute  of  respect  to  the  memory 
of  an  eminent  and  honourable  practitioner, 
but  also  to  hold  out  an  animating  example 
to  the  junior  members  of  his  branch  of  the 
legal  profession, — more  especially  to  those 
who  are  embarking  in  the  arduous  struggles 
of  life,  without  the  sustaining  aid  of  power- 
ful connections,  or  of  a  comprehensive  and 
liberal  education. 

Samuel  White  Swbst  was  bom  on  the 
10th  of  January,  1775,  at  Elson,  in  the 
parish  of  Alverstoke,  in  Hampshire,  and 
reoeiTed  the  first  elements  of  education  from 
Mr.  Leslie  of  Gosport.  At  a  very  early  age 
he  sustained  the  loss  of  his  father,  a  re- 
spectable agriculturist,  whose  premature 
death  left  the  widow  and  orphan  in  strait- 
ened circumstances.  This  apparently  crush • 
ing  blow,  however,  was  the  means,  under 
Providence,  of  opening,  a  wider  field  to  the 
display  of  the  youth's  abilities.  He  was 
encouraged  by  his  worthy  schoolmaster  and 
other  friends,  who  had  witnessed  his  early 
industry,  talents,  and  integrity,  to  proceed, 
at  the  tender  age  of  eleven,  to  London,  with 
strong  recommendations  to  Mr.  Blandford, 
a  solicitor,  in  the  Temple,  who  immediately 
engaged  him  as  a  clerk,  and  was  so  much 
struck,  during  the  next  three  years,  with 
his  extraordinary  capacity  and  steady  con- 
duct, that  he  took  him  gratuitously,  under 
articles,  at  the  age  of  fourteen,  lliis  gentle- 
man feeling  himself  somewhat  in  loco  pa- 
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rentis  to  the  orphan,  kept  him  under  a  de- 
gree of  restraint,  more  usual  perhaps  at  that 
period,  than  it  is  at  the  present  day  *,  but  the 
result  was  fortunate  to  the  object  of  his 
care.  The  youth  being  often  shut  up  alone, 
for  many  hours,  in  chambers,  instead  of 
taking  a  disgust  to  his  new  profession  from 
such  confinement,  only  considered  how  he 
might  turn  it  to  the  best  account,  in  that 
pursuit,  which  he  felt  to  be  his  destiny  for 
life.  With  this  view,  he  explored  his  mas- 
ter's library ;  and,  having  previously  ob- 
tained, by  copying  precedents,  a  superficial 
acquaintance  with  many  law  terms,  he 
found  those  terms,  to  his  great  delight,  fully 
explained,  developed,  and  illustrated,  by 
cases  and  dicta  in  Bacons  Abridgement, 
which  work  it  thence  became  his  favouiite 
occupation,  at  every  leisure  moment,  to 
peruse.  In  a  short  time,  he  ventured  to  lay 
before  his  master  references  to  Bacon,  when- 
ever a  case  occurred  in  the  office,  which  re- 
quired elucidation;  and  the  approval,  which 
this  mode  of  proceeding  elicited  from  Mr. 
Blandiord,  encouraged  him  to  pursue  his 
solitary  studies  with  fresh  ardour. 

At  times,  when  he  was  released  fro^  the 
drudgery  of  the  office,  he  went,  with  a 
friend,  by  way  of  recreation,  to  the  sessions 
at  the  Old  Bailey,  where  the  late  Sir  W. 
Garrow  was  then  in  the  height  of  practice 
as  counsel.  The  acuteness,  which  that  dis- 
tinguished advocate  displayed  in  the  cross- 
examination  of  witnesses,  was  of  a  nature 
peculiarly  calculated  to  strike  a  mind  like 
young  Sweet's,  He  returned  often  to  the 
sessions  iiouse,  to  hear  and  reflect  on  this 
ingenious  exercise  of  intellect ;  until  he  at 
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length  impresBcd  his  own  mind  with  a  like 
habit  of  close  investigation,  which,  in  after 
life,  became  of  inestimable  value  to  him,  in 
searching  out  the  truth  of  intricate  cases,  by 
a  preparatory  cross-examination  of  hb  own 
witnesses. 

The  youthful  mind  generally  acquires  a 
considerable  knowledge  of  facts,  long  before 
it  can  arrange  them  in  any  methodical 
order.  Thus  it  was  with  our  young  clerk ; 
for  though  he  had  filled  his  head  with  nu- 
merous extracts  from  Bacon  and  other 
authors,  he  did  not  always  know  how  to 
render  his  stores  available  for  use«  on  the 
spur  of  the  moment;  and  a  single  question, 
or  incidental  remark  of  his  master's,  would 
sometimes  throw  his  ideas  into  entire  con- 
fusion. Accident,  however,  furnished  him 
with  a  remedy  for  this  defect.  In  a  lucky 
moment,  he  picked  up,  at  a  book-stall, 
£u§lid^  8  Elements,  and,  subsequently,  Watts*  s 
Logic ^  and  Paleys  Philosophy ;  and  from  the 
careful  perusal  of  these  works,  he  gained  a 
habit  of  methodising  his  thoughts,  which  at 
once  shortened  his  professional  labours,  and 
rendered  them  doubly  effective. 

Even  in  his  clerkship,  he  became  con- 
spicuous for  judicious  energy,  in  a  matter  of 
public  import.     The  minister  of  the  day 
having  given  notice  of  an  intention  to  im- 
pose a  tax  of  100/.   on  the  admission  of 
attorneys.  Sweet,  joined  with  some  others, 
in  representing  the  hardship,  which  such  a 
measure  would  inflict  on  the  clerks  already 
articled.     They  had  entered  into  their  en- 
gagements (he  observed)  without  notice  of 
a  consequence,  which  many  of  them  might 
be  unable  to  meet;  and,  therefore,  on  them 
the  law,  if  carried,  would  operate  with  a  re- 
troactive effect.     The  alarm,  thus  sounded, 
wfts  soon  re-echoed  from  one  end  of  the 
kingdom  to  the  other:   a  committee  was 
appointed,   and  three  of  its  members   (of 
whom  Sweet  was  one),  were  sent  as  a  de- 
putation to  t^e  barristers  then  in  Parliament, 
to  solicit  their  assistance  in  opposing  the 
injurious  measure.     The   application  was 
successful ;  and  the  minister  was  induced  to 
modify  his  plan,  by  laying  the  tax  on  the 
articles  of  future  clerks,  and  thus  granting 
a  just  exemption  to  those  who  were  already 
articled.    A  further  benefit  accrued  to  S  weet 
from  this  occurrence.    The  committee  be- 
came the  nucleus  of  a  society  for  discussing 
legal  questions,  in  which  he  took  a  leading 


part,  and  thus  acquired  a  ready  habit  of 
looking  up  cases  bearing  on  the  point  at 
issue,  and  of  delivering  his  opinions  orally 
with  promptitude  and  precision. 

His  great  quickness,  diligence,  and  zeal. 


and  the  manifest  indications  which  he  dis- 
played  of  a  powerful  intellect,  and  of  sound 
moral  principles,  could  not  escape  the  notice 
of  those  gentlemen  of  long  standing  in  the 
profession,   on  whom  he  had  occasion  to 
wait,  in  his  master's  business.    Two  years 
before  his  clerkship  expired,  an  offer  was 
made  to  him,  by  one  of  these  gentlemen,  of 
a  highly  confidential  situation,  in  the  man- 
agement   of   a    distinguished    nobleman's 
affairs.     With  the  candour,  which  always 
governed  his  conduct,   he  instantiy  com- 
municated the  afimr  to  Mr.  Blandford,  and 
besought  his  advice,  as  to  its  acceptance  or 
refusal,     llie  latter  took  time  to  deliberate ; 
and,  eventually,  gave  him  the  option   of 
either  placing  himself  thus  in  the  road  to 
preferment  (in  which   case  Mr.  Blandford 
liberally  offered  to  give  him  up  the  remainder 
of  his  services  as  clerk),  or  else  of  serving 
out  his  time,  and  then  entering  immediately 
into  partnership,  in  the  office  where  he  was. 
Personal  attachment  to  his  master  made 
him  embrace,  without  hesitation,  the  latter 
alternative ;  and,  accordingly,  he  was  ad- 
mitted on  the  roU  of  attorneys  in  1797. 
and  immediately  became  a  member  of  tbe 
firm  of  Blandford  and  Sweet. 

Thus,  launched  into  business,  he  rapidly 
extended  the  sphere  of  the  concern  in  which 
he  had  engaged.     The  connections  of  Mr. 
Blandford  had  been  chiefly  in  the  way  of 
agency ;  but,  Mr.  Sweet's  natural  acuteaeas 
soon  taught  him,  that  in  so  vast  an  emporium 
as  London,  commercial  cases,  (though  at 
that  time  less  studied  than  they  deserved,) 
were  of  daily  increasing  interest  and  im- 
portance, and  extended  most  widely  their 
ramifications  and  connections.    To  mercan- 
I  tile  law,   therefore,  he  devoted   his  most 
serious  attention,  and  soon  became  known 
to  several  leading  men  in  the  city,  for  hia 
intimate  acquaintance  with  its  prindples. 
The  consequence  was  a  gradual  increase  oC 
Blandford  and  Sweet'i»  business  in  tiiat  line, 
untO,  at  the  end  of  seven  years,  that  firm 
was  dissolved,  by  mutual  consent,  and  with 
feelings  of  entire  regard  and  friendship  oa 
both  sides. 

And  here  we  may  briefly  anticipate  the 
course  of  events,  to  mention,  that  when  Mr. 
Blandford  some  years  afterwards  died,  Mr. 
Sweet  most  liberally  assisted  the  fieunily  of 
his  deceased  friend  in  the  management  of 
I  the  business,  until  it  was  advantageously 


disposed  of  to  ftnother  solicitor  ;  and«  though 
urged  by  several  of  Blandford's  country 
agents  to  take  their  connection,  he  gener- 
ously declined  their  offers. 

We  return  to  trace  the  progress  of  Mr. 
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Sweet,  aft  standing  first  alone,  and  after- 
wards at  the  head  of  a  firm  of  large  busi- 
ness, established  by  his  own  talents*  amidst 
the  competition  of  so  many  able  men  as  are 
to  be  found  among  the  solicitors  of  London. 
His  first  chambers  were  in  King's  Bench 
Walk.  After  a  time,  he  took  some  offices 
in  Trump  Street  in  the  city ;  but,  about  the 
year  1811,  he  removed  to  the  spacious 
chambers  in  Basinghall  Street,  still  occupied 
by  his  surviving  associates.  As  his  business 
increased,  he,  in  ISIO,  took,  as  a  partner, 
the  late  Mr.  Charles  Scott  Stokes,  and  in 
1818,  Mr.  George  Carr,  the  former  of  whom 
bad  previously  ^been  articled  to  himself 
Mr.  Stokes  retired  from  the  firm,  on  account 
of  ill  health,  in  1830 ;  and  Mr.  Carr,  from  a 
similar  cause,  withdrew,  in  1833,  toNew- 
castle-on-Tyne.  Other  changes  subsequent- 
ly took  place  in  the  firm :  which  at  the  period 
of  Mr.  Sweet's  death  comprised,  besides  his 
own  name,  those  of  Messrs.  Sutton,  Ewens, 
and  Ommanney. 

A  prominent  feature,  in  the  business  of 
these  successive  firms,  was  the  prosecution 
of  Commissions  of  Bankruptcy,  in  which 
Mr.  Sweet,  from  an  early  period,  became 
greatly  distinguished ;  even  in  comparison 
with  the  present  Solicitor  General,  who, 
before  he  went  to  the  bar,  devoted  much  of 
his  great  abilities  to  that  line  of  practice, 
llie  masterly  manner  in  which  Mr.  Sweet 
conducted  cases  of  tliis  kind,  often  called 
forth  expressions  of  admiration  from  the 
kading  gentlemen  at  the  Equity  Bar,  par- 
ticularly from  the  late  Mr.  John  BeU  and 
Mr.  Basil  Montagu,  both  of  whom,  on 
various  occasions,  publicly  declared  their 
high  estimation  of  his  talents. 

The  deep  and  conscientious  feeling  of 
professional  responsibility,  acting  on  a  tem- 
perament natuially  zealous  and  energetic  in 
the  highest  degree,  urged  him  to  exertions 
greater,  perhaps,  than  any  bodily  strength 
could  long  bear  with  impunity.  He  allowed 
himself  scarcely  sufficient  time  for  refresh- 
ment, and  fiir  too  little  for  repose.  Master 
of  his  business,  in  all  its  departments,  and 
CQgt^d  in  the  heaviest  and  most  responsi- 
ble matters,  he  willingly  devoted  his  per- 
sonal attention  to  them,  in  all  their  com- 
plexities. He  was  to  be  seen  actively  en- 
gaged in  court — in  consultations —before 
commissioners — in  weighty  arbitrations, — 
and  at  public  meetings.  Every  moment 
was  occupied.  Laden  with  papers,  he  ap- 
plied every  interval  to  their  considenvtion, 
or  to  writing  on  them  observations,  sugges- 
tions, letters,  or  instructions.  He  superin- 
tended the  operations  of  numerous  clerks ; 


and  the  arrangements,  which  he  made  for 
this  purpose,  were  particularly  excellent; 
the  duty  of  every  person  in  his  ofiice  was 
well  defined,  and  the  whole  system  of  their 
employment  skilfully  combined  and  me- 
thodised. 

Although  we  have  spoken  of  bankruptcy 
business,  as  that  in  wluch  Mr.  Sweet's  re- 
markable powers  of  mind  were  peculiarly 
effective :  it  is  not  to  be  supposed,  that  he 
did  not  evince  great  ability  in  the  profes- 
sional direction  of  other  concerns,  of  very 
various  kinds.  Some  few  we  shall  briefly 
notice,  in  which  his  exertions,  either  as  an 
individual,  or  in  conjunction  with  his  part- 
ners, were  confessedly  of  inestimable  im- 
portance to  the  parties  interested.  He  was 
solicitor  to  the  Waterloo  Bridge  Company, 
and  a  very  influential  member  of  that  body. 
It  was  on  his  motion,  that  the  late  celebrated 
Mr.  John  Rennie  was  appointed  the  en- 
gineer,— an  appointment  which  eventually 
led  to  the  engagement  of  the  same  gentle- 
man, in  a  like  capacity,  on  the  Southwark 
Bridge.  It  was  also  by  Mr.  Sweet's  judi- 
cious suggestion  of  a  plan  for  granting  an- 
nuities, that  the  money  necessary  for  com- 
pleting the  construction  was  raised  without 
difficulty.  Had  it  not  been  for  this  advice, 
a  bridge,  which  Canova  declared  to  be  the 
finest  ornament  to  the  British  Metropolis, 
might  have  remained,  to  this  day,  imperfect 
and  useless.  If  Mr.  Sweet  felt  some  pride, 
in  the  connection  of  his  name  with  this 
beautiful  piece  of  architecture,  he  must  have 
felt  no  less,  in  his  connection  with  another 
remarkable  undertaking,  which  he  lived  to 
see  nearly  completed,  and  to  hear  spoken  of 
with  admiration  by  travellers  from  all  parts 
of  Europe.  We  allude  to  the  Thames 
Tunneh  Of  this  company  he  was  also  soli- 
citor, and  he  was  midnly  instnimental  in 
establishing  it,  as  well  as  in  aiding  it  to 
surmount  the  numerous  obstacles,  which  it 
had  to  encounter.  From  1817  to  1826,  he 
ably  conducted  the  professional  business  of 
the  New  Times,  a  Metropolitan  daily  paper, 
which  was  deeply  involved  in  the  political 
contests  of  a  period  more  than  ordinarily 
agitated  by  party  spirit.  He  was,  for  many 
years,  and  down  to  the  time  of  his  death, 
solicitor  to  the  Chartered  Gas  Company,  and 
(we  believe)  to  some  other  companies  of  a 
like  nature.  The  Brighton  Railway  is  also 
a  great  work,  which  commenced  with,  and 
under  his  personal  guidance ;  but  after  three 
months'  close  attention  to  it,  the  impaired 
state  of  Lis  health  compelled  him  to  leave  to 
one  of  his  partners  the  task  (which  has  been 
happily  effected)  of  overcoming  the  diffi- 
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cultlcs  in  sop  arable  from  ^uofa  an  undertak- 
ing. Finally,  ^ve  should  not  omit  to  no- 
tice, that  he  was  professionally  consulted  on 
the  various  important  and  delicate  questions 
involving  the  interests  of  the  Island  of  Ja- 
maica,  which  were  agitated  either  in  Parlia- 
ment, or  before  the  Pri\'y  Council. 

1  hese  instances  may  suffice  to  show  the 
Tersatilityi  as  well  as  the  acuteness  of  Mr. 
Sweet's  mind.     In  another  point  of  view, 
his  professional  character  merits  attention. 
It  fell  to  his  lot  to  contribute  to  the  legal 
education  of  no  less  than  seventy  young 
gentlemen.      Some  of  these  were  received 
into  his  office  as  articled  clerks ;  some  as 
pupils,  who  had  served  their  clerkships  in 
other  offices ;  and  some,  in  their  progress  to 
the  bar,  who  hadjuliciously  resolved  to  add 
to  their  other  sources  of  instruction  an  at- 
tendance in  a  solicitor's  office.     None  of 
them  found  in  Mr.  Sweet  a  careless,  an  in- 
dolent, an  uninterested,  or  an   inefficient 
teacher.      To  some  (less  alive  to  their  own 
interests,  than  he  was  for  them)   he  may 
have  ap])eared  the  strict  disciplinarian,  or  the 
severe  master ;  and  his  occasional  earnest- 
ness of  tone  or  manner,  his  energy  of  ges- 
ture or  expression,  may  have  borne  to  them 
the  appearance  of  abruptness  or  austerity. 
But  to  the  more  observant  it  was  manifest, 
that  these  external   marks   betokened  the 
sincerity  of  his  zeal  for  their  welfare,  and 
the  anxiety  of  his  wi^h  for  their  improve- 
ment; or  were,  at  most,  only  the  natural  re- 
sults of  an  incessant  endeavour  to  bear  np 
against  that  heavy  pressure  of  business,  under 
which  he  ultimately  sank  ;  whilst  they  who 
saw  him  in  domestic  life  (and  there  were 
many  of  his  clerks  and  pupils,  who  did  so), 
felt  at  once  the  real  suavity  of  his  disposition ; 
for  they  b<-'beld  in  him  the  kind  husband, 
the  indulgent  father,  the  courteous  host, 
the  warm  and  affectionate  friend  !     Nor  was 
this  impression  belied  by  his  conduct  to 
them  in  after  life.     One  of  the  most  striking 
evidences  of  his  benevolence  was  the  in- 
terest, which  he  took  in  the  well-doing  of 
those,  who  received  the  whole,  or  part  of 
their  professional  education   in  his  office. 
Ho  was  not  only  zealous  for  their  improve- 
Inen^  M'hilst  the  connection  lasted,  but  he 
sought  opportunities  afterwards  of  pushing 
them  forward  in  the  world.     So  highly  was 
his  conduct  towards  his  former  clerks  and 
pupils  appreciated,  that  a  few  years  since, 
most  of  those  who  were  in  London  invited 
him.  in  token  of  their  lespect  and  esteem, 
to  a  dinner  at  the  Freemason's  Tavern.  On 
this  occasion,  Mr.  Sweet  had  the  gratifica- 
t  on  to  find,  that  those  who,  in  statu  pypil- 


lari  had  stood  most  in  awe  of  what  they 
then  deemed  his  austerity,  were  foremost  in 
bearing  testimony  not  only  to  his  solid  ta- 
lents and  firm  integrity,  as  a  man,  bat  to  the 
parental  care,  which  he  had  exercised  to* 
wards  themselves,  as  an  instructor. 

Laborious  as  was  Mr  Sweet's  occupatirin 
in  the  duties  of  his  office,  he  yet  found  time 
to  attend  to  the  calls  of  humanity,  and  to 
the  interests  of  the  public.      He  was.  for  a 
long  series  of  yean,  an  active  and  zealous 
member  of  the  Royal  Humane  Society »     He 
I  filled  its  most  important  offices.  Whenever  its 
interests  were  concerned,   whether  in   its 
moments  of  trial  or  prosperity,  he  was  ever 
ready,  as  its  able  advocate,  to  promote  its 
welfare  :  and  up  to  the  close  of  his  life  he 
continued  its  warm  friend  and  strenuous 
supporter.     As  a  proprietor  of  the  Equitable 
Society  he  often  took  part  in  the  discussions 
of  the  general  courts,  where  his  pertinent 
remarks  and  useful  suggestions  were  always 
listened  to  with  deference.      In  the  year 
1 825  he  joined  with  three  other  gentlemen 
in  addressing  to  the  directors  a  letter,  which 
was  productive  of  no  small  benefit  to  the  so- 
ciety.     It  is  well  known  that  the  profits  of 
the  institution  are  divided  among  certain 
classes  of  the  assured  in  the  shape  of  addi- 
tions  to   their   claims.      Up   to    1825,    a 
member  wishing  to  realize  the  whole  or  part 
of  his  interest  in  a  policy,  could  only  do  so 
by  surrendering  his  policy  in  whole  or  part ; 
but  in  that  year,  agreeably  to  a  suggestion 
contamed  in  the  letter  just  mentioned,   a 
practice  was  introduced  of  surrendering  the 
additions  alone,  at  rates  fixed  (according  to 
the  ages  of  the  assured)  in  tables  set  forth 
by  the  society.      This  practice,  which  was 
ratlier  a  source  of  gain  than  loss  to  the  so- 
citey  at  large,  was  found  so  convenient  to 
individuals,  that  within  a  short  time  after 
the  additions  of  1829  had  been  declared,  a 
mai^s  of  them,  amounting  to  nearly  a  million 
sterling,  was  surrendered,  as  we  learn  from 
the  report  of  the  very  able  Actuary  to  the 
Society,  in  December  1839.     It  was  also  a 
part   of  Mr.    Sweet's   suggestions,  that  a 
larger  proportion  of  the  society's  capital, 
than  was  then  usual,  should  be  invested  in 
mortgages  ;  and  this  proposal  was  so  f&vour- 
ably  received,  and  has  since  been  so  largely 
acted  upon,  that  the  accounts  of  November, 
iS39,  show  upwards  of  three  millions  and  a 
half  of  the  capital  to  be  at  that  time  em- 
ployed in  such  investments  ! 

In  the  debates  at  the  India  House,  Mr. 
Sweet  sometimes,  though  rarely,  took  part 
as  a  proprietor.  We  cannot,  however,  omit 
to  notice  the  generous  and  disinterested 
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Btand  'wbich,  in  common  irith  seTeral  other  \  ted  mind,  when  engaged  in  professional  pur- 
eminent  persons,  he  made  in  1834,  in  behalf  suits,  to  contribute,  so  far  as  circumstances 
of  the  East  India  Company's  Maritime  Ser-  \  will  permit,  to  the  benefit  of  the  profession 
vice.  On  this  occasion,  he  forcibly  stated  itself.  Mr.  Sweet  was  fully  alive  to  this 
the  claims  of  that  meritorious  class  of  the  feeling ;  but,  being  unaffectedly  conscious. 
Company's  servants  to  a  more  liberal  com-  that  the  early  deficiencies  of  his  education 
pensation,  on  the  abolition  of  their  offices,  unfitted  him  for  distinction  in  the  paths  of  ii- 
than  that  which  had  been  proposed  by  the  terature,  he  did  not  attempt  to  become,  what 
Court  cf  Directors  :  and  the  justice  and  he  called  *'  a  pen  and  ink  man,"  so  fur  as  to 
equity  of  such  an  augmentation  was  sane-  submit  his  productions  to  the  public.  He 
titjned  by  a  very  large  majority  of  the  Court  composed,  however  a  MS.  work,  of  consi- 


of  Ppoprieters. 

So  highly  was  his  judgment  and  integrity 
estimated  by  persons  in  the  most  elevated 
stations,  that  his  opinion  has  been  sought 
as  to  the  fitness  of  individuals  for  legal  ap- 
pointments.     One  instance  of  this,  which 
happened  to  fall  under  our  observation,  is 
too  honourable  to  him  to  be  overlooked. 
Several  years  ago,  it  was  determined  by  a 
Ixmnl  in  the  financial  department  to  effect 
an  alteration  in  their  establishments,  which 
would   necessitate   the   appointment  of  a 
practical  London  solicitor  to  a  situation  in 
another  part  of  the  United  Kingdom,  with 
n  salary  of  a  thousand  a  year .'     llic  chair- 
man of  the  board,  though  neither  personally 
nor  i)olitically  connected  with  Mr.  Sweet, 
solicited  an  interview  with  him,  stated  to 
him  the  proposed  arrangement,  and  con- 
cluded by  requesting  him  to  recommend  a 
fit  person  for  the  appointment.     Mr.  Sweet 
had  at  that  time  a  near  and  dear  relative. 


fully  qualified  for  the  new  office,  or  he  might  the  several  commissions  for  inquiring  into 


have  named  others,  whose  interests,  in  a 
family  point  of  view,   he  might  naturally 
have  wished  to  forward ;  but  his  sole  aim 
was  to  answer  conscientiously  the  call  thus 
honourably  made  on  him.      He  therefore 
named  two  individuals,  one  of  whom  had 
certainly  been  in  the  office  in  Basinghall 
Street,  but  had  been  subsequently  in  prac- 
tice several  years  for  himself.     The  other 
Mr.  Sweet  knew  only  as  an  active,  intelli- 
gent, and  diligent  practitioner,  and  as  one 
who,  from  what  he  had  observed  in  his 
conduct,  and  learnt  from  general  report, 
was  to  be  fully  relied  on  for  integrity.      In 
mentioning  tiiese  gentlemen  as  equally  fit, 
in  his  judgment,  for  the  intended  office, 
Mr.  Sweet  acted  with  the  utmost  impar- 
tiality, not  saying  a  word  in  favour  of  the 
one,  rather  than  the  other.    One  of  them, 
however,  was  chosen  by  the   board,  and 
oontinned  to  give  satisfaction  in  the  dis- 
charge of  his  duties,  until  some  different 
arrangements  of  office  took  place,  in  con- 
sequence of  which  he  accepted  a  retirement 
offered  by  the  government. 

It  is  the  natural  impulse  of  a  wellconstitn- 


derable  length,  and  of  great  utility,  on- the 
management  of  a  eolicitore  ofice,  containing 
elaborate  instructions  for  each  department 
of  professional  business,  and  including^  a 
scheme  for  the  arrangement  of  papers,  w^ith 
a  registry  to  facilitate  the  search  for  them, 
at  any  distance  of  time, — a  most  important 
object  in  every  solicitor's  office.  The  work 
in  question,  though  never  committed  to  the 
press,  has  been  often  transcribed,  and  has 
been  used  as  a  guide  by  many  of  the  nume- 
rous gentlemen,  who  had  the  advantage  of 
receiving  instruction  from  Mr.  Sweet. 

Beinu^  remarkably  well  acquainted  with.thc 
best  works  in  most  branches  of  the  law,  he 
readily  pointed  them  out  to  those  who 
sought  his  advice,  in  the  direction  of  their 
studies.  He  knew  also  the  defects  of  dif- 
ferent authors,  and  often  suggested  modes 
of  correcting  what  was  done  amiss,  or  sup- 
plying what  was  left  imperfect.  When 
called  upon,  as  he  frequently  was,  under 


the  state  of  the  law  and  its  practice,  he 
delivered  his  views  with  great  clearness, 
and  supported  them  with  forcible  reasoning. 
This  was  particularly  conspicuous  in  his 
long  and  able  evidence,  under  the  re- 
cent Banhruplcy  and  Insolvency  Commvtsion, 
which  is  printed  in  the  Appendix  to  the 
Commissioners'  Ke|)ort. 

At  an  early  period  of  his  professional  life, 
he  became  a  member  of  the  Old  Law  So^ 
ciety,  founded  above  a  century  ago,  for  the 
promotion  of  honourable  practice.  He  was 
an  able  and  judicious  speaker,  at  its  general 
half-yearly  meetings,  and  took  a  warm  in- 
terest in  every  thing  which  concerned  the 
character  and  just  interests  of  the  profes- 
sion. Being  appointed  one  of  the  commit- 
tee, he  exerted  himself  actively  in  that  ca- 
pacity. He  greatly  aided  in  establishing* 
the  Law  Association  fur  the  benefit  of  wi^ 
d(0t9«  am/ /amf7t>5  of  professional  men.  It 
had  long  been  a  favourite  object  of  specula- 
tion with  Mr.  Sweet,  to  unite  more  closely 
the  great  body  of  solicitors  throughout  the 
Kingdom,  and  when  Mr.  Holme  projected 
the  Incorporated  Law  Society,  and  commu* 


150 


Memoir  of  the  late  Samuel  White  Sweet,  Esq 


nicftted  to  him  his  plans,  hoenteied  retdily 
into  them,  and  gave  them  his  zealous  sup- 
port. At  a  general  meeting,  which  was 
held  to  consider  the  propriety  of  purchasing 
premises  for  building  a  hall,  Mr.  Sweet  for- 
cibly pointed  out  the  advantage  of  the  pre- 
sent site,  which  is  now  generally  acknow- 
ledged to  be  the  most  desirable  that  could 
have  been  chosen.  When  the  charter  of 
incorporation  was  granted,  he  was  named  a 
member  of  the  committee,  and  continued  to 
hold  that  post,  as  long  as  he  lived.  He  attend- 
ed most  of  the  important  meetings,  made 
many  valuable  suggestions,  and  brought  un- 
der consideration  several  measures  tending 
to  improve  the  law,  and  facilitate  the  ad- 
ministration of  justice.  Soon  after  the  char- 
ter came  into  operation,  the  judges  intimated 
their  opinion,  that  the  body  of  solicitors 
should  take  upon  themselves  the  responsi- 
bility of  inquiring  into  the  fitness  of  candi- 
dates for  admission  into  that  branch  of  the 
profession.  A  deputation  (of  which  Mr. 
Sweet  was  one,)  was  accordingly  appointed 
to  wait  on  their  Lordships :  and  several  inter- 
views took  place,  which  ended  in  establish- 
ing a  body  of  examiners,  among  whom  he 
was  included. 

The  last  instance,  which  we  shall  notice, 
of  his  desire  to  promote  the  interests  of  the 
profession,  relates  to  this  publication.  The 
want  had  long  been  felt  of  a  periodical 
work,  destined  to  record,  from  time  to 
time,  with  sufficient  authenticity,  the  trans- 
actions and  proceedings  in  Parliament,  or 
elsewhere,  rdating  to  the  law.  At  length, 
at  a  meeting  of  several  leading  members  of 
the  profession,  now  more  than  ten  years  ago, 
Mr.  Sweet  brought  the  subject  formally 
under  discussion.  He  represented  how 
important  it  was  that  gentlemen,  from  all 
parts  of  the  country,  should  have  the  means 
of  ready  communication,  in  the  examination 
and  discussion  of  the  numerous  and  impor- 
tant changes  in  the  law,  then  in  agitation. 
He  even  sketched  the  outline  of  such  a 
work,  and  suggested  that  it  should  be  called 
The  Legal  Observer.  The  plan  was  ap- 
proved, and  soon  carried  into  effect.  It 
could  not  be  expected  that,  with  his  nume- 
rous avocations,  Mr.  Sweet  could  become  a 
literary  contributor  to  it ;  but  in  the  pro- 
gress of  the  publication,  he  made  many  im  - 
portant  suggestions,  and  threw  out  valuable 
hints  for  consideration:  and  in  this  way,  our 
readers  have  often  had  the  benefit  of  his 
knowledge  and  sagadty. 

Of  his  domestic  concerns  it  behoves  us  to 
speak  briefly.  At  the  early  age  of  twenty- 
two  he  married,  and  had  a  family  of  seven 


daughters  and  a  son.    The  son  died  in  in- 
fimcy,  and  the  eldest  daughter,  who  ntanied 
Mr.    George  Carr  (the  before-mentioned 
partner  of  Mr.  Sweet)  also  pre-deceased  her 
fath».     She,  however,  left  several  children, 
the  eldest  of  whom  is  preparing  to  follow 
the  professional  course  cl  his  father  and 
grand-  father .     In  his  happy  domestic  dnde, 
and  in  the  society  of  a  few  select  friendB, 
Mr.  Sweet  passed  all  the  intervals  of  busi- 
ness, as  much  beloved  when  living,  as  he  is 
now  deeply  lamented.      For  the  last  six 
years  of  his  life,  his  naturally  robust  ftame 
and  strong  constitution,  had  been  graduaUy 
yielding  to  the  effect  of  long  previous  exer- 
tion ;  and  for  above  two  years,  he  suffered 
under  a  painful  complaint,  which  though 
it  never  for  a  moment  weakened  the  pow- 
ers of  his  mind,  too  surely  led  to  his  bodily 
dissolution.  During  this  period,  he  directed 
business,  conversed  with  his  family  and 
friends,  and    evinced    every  symptom  of 
mental    composure,    patience,    and    even 
cheerfulness.      It  is  proper  to   add,  that 
he  was  sustained  under  tiiis,  as  under  all 
former  trials,  by  a  deep  sense  of  religion. 
He  was  bred  up  in  the  communion  of  the 
Established  Church ;  and  although  he  gave 
to  all  who  conscientiously  dissoited  from  it, 
the    fullest   toleration,    and  to  some  his 
intimate   friendship,    yet  he  himself  ad- 
hered constantly  to  its  doctrines,  and  even 
partook  of  its  sacred  mysteries  at  home, 
when  precluded,  by  his  last  illness,  from 
joining  in  their  public  celebration*     Of  his 
entire  submission  to  the  Divine  will,  he 
gave  a  striking  proof,  on  the  death  of  his 
infont  son;  when  after  yielding  for  some 
moments  to  the  irresistible  shock  of  grifef. 
he  summoned  resplution  to  offer  his  humble 
thanksgivings  to  his  Heavenly  Father,  who 
in  mercy  had  removed  an  object,  in  which 
the  parents'  affections  might  have  been  too 
fondly  concentrated,  to  the  injury  of  other 
and  higher  interests  and  duties.     He  died 
at  his  house  in  Dorset  Square,  on  the  2nd 
of  November  1840. 

Such  was  Samuel  White  Sweet,— a  man 
who  rose,  from  very  humble  beginnings,  to  a 
distinguished  place  among  the  most  eminent 
legal  practitioners  of  his  age  and  couatiy, 
neither  by  servile  submission  to  individuals, 
nor  by  venal  pandering  to  party,  but  simply 
by  undeviating  perseverance  in  the  straight- 
forward path  of  professional  duty.  Hie 
characteristics  of  his  mind  were  extraordi- 
nary energy  and  decision,  tempered  with 
great  caution  and  foresight,  "  looking 
before  and  after."  He  was  uncommonly 
quick  in  perception,  and  no  less  cool  apd 
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flbtitid  in  judgmeDt,  capable  alike  of  making 
adbtle  distinctions,  and  of  taking  an  enlar- 
ged view  of  any  subject, — in  debate,  a  clear, 
aigamentative,  and  forcible  speaker,  and  a 
formidable  opponent ;  firm  and  undaunted  in 
diffieidties ;  prompt  and  dedsive  in  action ; 
fieculiarly  kind  and  encouraging  to  young 
men  of  merit ;  and  far  above  all  petty  or 
envious  rivalship  with  his  equals  in  the  pro- 
fession ;  steady  in  friendship  ;  exemplary  in 
the  discharge  of  every  domestic  duty ;  an 
able  lawyer— an  upright  man — a  sinceire 
Christian! 
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Thr  following  is  the  Report  of  the  post  yeir : 

**  In  presenting  a  retrospect  of  the  Society's 
affairs  in  this  the  8th  annual  report,  it  is  gnXi- 
lying  to  observe  that  during  the  past  year  Its 

Erosperity  has  not  wavered  : — Its  proceedings 
ave  in  consequence  been  carried  on  with  un- 
diminished energy  and  success,  and  every  sub- 
sequent year  must  increase  its  general  useful- 
ness and  activity. — 

The  society,  since  its  commencement  in 
1 832,  has  carried  on  its  pecuniary  transactions 
under  two  heads;  the  first  called  *'The 
General  Benefit  Fund/'  applicable  to  the  pay- 
ment of  all  allowances  in  respect  of  sickness, 
superannuation,  and  death ;  and  the  second 
caued  "The  Casual  Fund,'*  out  of  which 
loans  and  assistance  are  granted  to  the  mem- 
bers as  well  as  relief  afibrded  lait  clerks  and 
their  widows  in  distress. 

"  It  will  not  here  be  necessary  to  enter  into 
a  lengthened  detail  of  the  society's  accounts ; 
but,  for  the  satisfaction  of  its  benevolent  sup- 
porters, as  well  as  its  members,  it  becomes  the 
duty  of  the  secretary  to  present  a  summary  of 
the  proceedings  since  the  date  of  the  last 
report. 

'*  Fr6m  the  annual  statement  of  receipts  and 
expenditure  made  up  to  the  4th' of  Apni  last, 
il  appeared  that  the  society's  capital  then 
atfiounted  to  3099/.  ]«.  9d.,  exceeding  that  of 
the  former  year  bv650/.  8^.  1  Idf. ;  and  that  the 
current  receipts  for  the  vear  had  been  greater 
and  its  expenditure  less  thaii  in  the  year  which 
had  preceded  it. 

*'  HI  the  investigation  of  this  account,  it  est* 
blbits  a  progressive  improvemeilt  in  the  so- 
ciety's afiairs  at  once  clear  and  satisfactory,  as 
will  appear  on  comparing  it  WHh  the  statement 
made  up  to  the  same  period  m  the  previous 
year. 

"The  stateof  the  account  with  the  National 
Debt  Office,  made  up  to  the  20th  of  May 
last,  will  readily  explain  the  extent  of  the  so-* 
dety's  investments  m  that  fund,  as  it  appears 
on  that  date  a- principal  sum  of  301?/.  13«.  6/i. 
was  standing  in  the  names  of  the  trustees,  with 
i4/.  16f.  So!  the  half-year's  interest  then  due 
thereon ;  and,  adding  the  sums  carried  to  the 


account  since  it  was  made  up,  the  total  invest- 
ments  at  this  date  amount  to  3,222/.  9«.  10//. 

''The  interest  at  present  derivable  from 
this  source  mav  be  estimated  at  about  120/. 
per  annum,  and  the  advantages  which  the  so* 
cietv  receives  from  adding  to  its  accumulations 
in  the  Government  Fund  will  be  obvious  to  all, 
as  it  forms  its  only  certain  source  of  income, 
and  which,  by  the  exertions  of  the  members  as 
well  as  the  profession,  will,  it  is  hoped,  at  no  . 
distant  period,  be  sufficient  to  cover  the  entire 
annual  expenditare  of  the  society;  and  until  this 
object  be  accomplished  it  cannot  be  considered 
safe  from  those  vicissitudes,  which  will  occa- 
sionally affect  all  institutions  which  are  sup- 
ported by  voluntary  benefactions. 

**  The  preceding  outline  of  the  accounts 
will,  it  b  submitted,  be  considered  satisfactory 
to  the  donors  and  members  of  the  society, 
and  shew  that  its  affairs  during  the  last  seven 
years  have  been  conducted  with  care  and  econ- 
omy ;  and  looking  at  the  influence  which  has 
been  acquired  through  the  patronage  of  the 
profession,  there  is  every  reason  for  congratula- 
tion on  the  present  cheering'  prospects  of  the 
society,  and  it  only  demands  a  large  addition 
to  its  members  to  render  it  one  of  tbe  most 
useful  and  prosperous  societies  at  present 
established. 

"  Although  the  admi^^sion  of  members  has 
been  on  the  increase  during  the  past  year,  it  is 
impossible  to  refer  to  the  present  number 
without  offering  a  remark  upon  the  extraordi- 
nary indifference  to  their  own  interests  evinced 
by  so  large  a  body  as  the  Law  Clerks  of  the 
Metropolis,  in  not  joining  this  society,  and 
especially  as  the  most  strenuous  efforts  have  . 
been  made  by  the  committee  and  many  of  its 
members,  to  counteract  this  indifference,  and, 
if  possible,  add  to  its  members,  as  the  society 
is  well  aware  the  more  extensively  its  benefits 
are  didused.  the  stronger  its  claims  must  be 
upon  the  bountv  and  consideration  of  the 
profession ; — Ana  it  has  already  suggested  the 
expediency'  of  employers  urging  tbe  clerks  in 
their  own  offices  to  become  members. 

"  With  a  view  therefore  to  remedy  this  evil, 
I  to'  remove  all  unnecessary  restrictions  in  the 
government  of  the'socicty,  and  to  extend  to  the 
utmost  point  of  liberally  the  benefits  and  pro- 
visions m  its  rules,  the  society  has  been  en- 
gaged during  the  past  year,  in  an  entire  revision 
of  the  who&  plan  on  which  it  has  been  con- 
ducted ;  and  on  a  subject  of  such  importance 
it  is  desirable,  for  the  purpose  of  ^ving  greater 
publicity  to  this  measure,  to  point  out  the 
leading  advantages  to  be  in  ntttire  derived 
from  the  proposed  amelioration  of  its  rules, 
and  increase  in  its  benefits. 

*'  One  of  the  most  important  alterations  will 
be  the  extension  of  the  as^  of  admission  from 
thirty-six  to  forty,  and  which,  it  is  expected, 
will  embrace  a  large  body  of  clerks,  at  present 
excluded  from  becoming  members;  and,  in 
order  to  meet  the  limited  circumstances  of 
every  description  of  law  clerk,  the  sum  of 
monev  paid  at  entrance  is  to  be  incorporated 
into  tne  first  twelve  monthly  pavments,  so  as 
to  be  liquidated  by  easy  instalments'.    An 
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individual  ^  beSnj?  himself  in  good  health, 
ahhouvh  his  wife  may  be  labouring  ander  any 
infirmity,  will  in  future  be  admitted  a  member, 
on  relinqaishing  all  claim  on  her  account. 
The  allowance  on  superannuation  will  also  be 
increased ;  the  fund  havin/ir  been  augmented 
since  it  was  last  fixed,  from  800  to  upwards 
of  3000/.  Tlie  periods  for  the  receipt  of  the 
Sick  Allowance  have  been  settled  upon  a  scale 
of  increased  liberality.  The  sum  of  5/.  is  to  be 
expended  annually  in  the  reconstruction  and 
extension  of  the  Law  Library.  Numerous 
fines  and  penalties  have  been  expunged  from 
the  rules,  which  hare  been  much  simplified 
and  abridged,  and  such  alterations  admitted  as 
increased  experience  required,  consistently 
with  the  safetjr  and  well-being  of  the  society ; 
and  it  is  cOnbdently  hoped  that  the  stimulus 
which  will  be  given  to  its  affairs,  by  these  safe 
and  advantageous  changes,  will  add  to  its 
strength  and  respectability. 

"^  Before  closing  this  branch  of  the  report, 
it  will  be  necessary  to  state  the  extent  of  casu- 
alities  and  sickness  during  the  year,  and  which 
has  been  provided  from  the  general  benefit 
fund. 

"  It  appears  that  only  six  cases  of  sickness 
have  been  presented  to  the  society,  being 
three  less  than  these  of  the  former  year :  these 
have  received  the  usual  allowance  of  one 
guinea  per  week.  One  of  the  cases  terminated 
in  death,  and  the  sum  of  50/.  has  been  paid 
to  the  widow.  One  case  of  superannuation 
still  continues,  but  it  is  gratifying  to  state  that 
the  new  scale  of  allowance  will  double  the  sti- 
pend  hitherto  paid  in  this  case,  which  is  one  of 
a  distressing  description  ;  three  cases  have  oc- 
curred of  deaths  of  the  member's  wives,  and 
the  members  have  in  consequence  received 
the  sum  of  25/.  each,  being  one  half  of  the  sum 
allowed  at  a  member's  death.  On  comparing 
this  statement  with  that  of  the  preceding  year, 
it  presents  a  result  highly  favourable  to  the 
society,  exhibiting  a  material  diminution  in 
those  important  casualities  of  death  and  sick- 
ness, particularly  in  the  deaths  of  members, 
fuur  cases  having  occured  during  the  preceding 
year,  and  the  sum  of  200/.  paid  to  the  repre- 
sentatives  of  such  deceased  members. 

'*  The  only  remaining  head  to  be  noticed 
is,  the  proceedings  under  the  casual  fund«  the 
purport  of  which  has  been  before  explained, 
and  it  may  be  worthy  of  remark  that  this  is 
the  only  benefit  society  in  existence  which  has 
extended  its  benevolence  to  cases  of  destitution 
occurring  amongst  law  clerks  not  being  mem- 
bers, and  their  widows.  From  the  balance 
sheet  made  up  at  the  last  audit  the  sum  in  hand 
applicable  to  the  objects  of  the  casual  fund 
appeared  to  be  100/.  18jr.  7d,  and  althofxgh  this 
is  a  comparatively  small  sum  ftjf  the  purpose, 
great  good  has  been  achieved  by  its  prompt 
and  judicious  administration  in  numerous  cases 
brought  under  the  notice  of  the  society. 

"  Jt  is  also  applied  in  carryini;  on  a  Loan 
Fund,  for  the  use  of  the  members,  of  sums  of 
5/.  without  interest ;  and  which  has  been  in 
active  operation  during  the  past  year. 

*'  The  entire  number  of  cases  presented  for 


the  consideration  of  the  society  have  been  46; 
of  these  16  have  been  loans  to  members ;  2» 
of  assistance,  given  to  the  widows  of  deceased 
members;  20,  of  law  clerks,  not  members, 
and  their  widows,  investigated  and  relieved, 
and  2,  on  inquiry  rejected  as  undeserving. 
In  considering  these  applications^  many  of 
them  of  a  distressing  nature,  it  bad  always 
been  matter  of  regret  that  the  society  could 
not  extend  its  relief  on  a  more  liberal  scale  to 
the  widows  of  members  in  very  reduced  cir- 
cumstances ;  and  under  the  proposed  altera- 
tions, this  limit  has  been  removed,  and  a  sum, 
not  exceeding  5/.  may,  under  the  new  rules, 
be  appropriated  in  relieving  any  cases  that  shall 
be  found  sufficiently  deserving. 

*'  It  would  in  this  report  be  impossible  to 
enumerate  the  various  facts  which  have  trans- 
pired, establishing  the  humane  principle  of 
widely  extending  relief  from  this  fund  to  all 
classes  of  law  clerks  : — the  recorded  gratitude 
o{  many,  and  the  restoration  of  others  to  their 
former  grade  in  society,  must  prove  a  source 
of  real  satisfaction,  not  only  to  its  immediate 
dispensers,  but  to  those,  through  whose 
bounty  it  is  maintunable ;  and  it  needs  only 
the  increased  sympathy  of  the  profession  to 
render  it  a  poweiful  auxiliary  in  alleviating 
much  undeserved  suffering  and  want. 

*•  The  Library,  for  reading  and  reference, 
under  the  new  regulations,  will  afford  a  useful 
source  of  information  to  the  junior  members 
of  the  society,  and  with  the  proposed  outlay 
a  sufficient  number  of  books  will  be  speedily 
obtained  and  broui^ht  into  circulation. 

"  The  registry,  which  is  established  for 
supplying  clerks,  is  recommended  to  the  atten- 
tion of  the  profession,  as  the  funds  derived 
from  it  are  entirely  applied  towards  the  pur- 
posed of  the  casual  fund. 

"In  concluding  the  present  summary  of  the 
society's  transactions,  it  is  hoped  that  sufficient 
has  been  done  to  justify  it  in  again  appealing 
to  the  profession  for  their  concurrence  and 
support.    It  has  held  out  no  dazzling  pros- 

Eects,  or  entered  on  any  rash  experiments, 
ut  has  endeavoured  to  pursue  a  course  calcu- 
lated to  secure  its  future  safety  and^  success  ; 
and  although  the  plans  for  the  attainment  of 
its  objects  may  be  still  imperfect,  it  must  not 
be  attributed  to  any  want  of  zeal  or  preseve- 
rance  in  the  management,  but  to  the  errors 
mcident  to  all  human  undertakings.  Aware 
how  large  an  influence  the  society  may  poraess 
through  the  medium  of  its  members  over  the 
prospects  of  the  great  masv  of  law  clerks,  it  has 
endeavoured  in  idl  its  proceedings  to  establish 
just  and  honourable  principles  of  conduct, 
which  mainly  concern  the  welfare  of  all  :-7-Aiid, 
as  each  member  must  feel  the  responsibility 
of  his  connection  with  it,  correct  habits  become 
formed  and  disseminated  among  the  whole 
body,  which  must  not  only  raise  the  character 
of  this  society,  but  also  render  it  the  useful 
promoter  of  good  principles  in  those  who  are 
unable  to  avail  themselves  of  its  benefits." 


(Signed) 


J.  Battiscoube, 

Secretarg. 


Remarkable  ISiah,— Ancient  Bill  of  CosU, 


163 


In  coQDection  with  the  foreiroin^  Report, 
it  18  with  much  rej^ret  we  learn  that  the  Society 
has  been  deprived,  by  death,  of  one  of  its  ac- 
tive and  imelH'^ent  officers.  We  allude  to  Mr. 
Jaiieb  Battiscombi,  who  filled  the  office  of 
Secretary,  from  the  foundation,  with  unwearied 
zeal  and  persevering  indtistry,  and  devoted  his 
talents  in  furthering  the  benevolent  objects  of 
the  Society,  and  promoting  the  welfare  of  his 
brother  Clerks.  He  was  one  of  its  first  found- 
ens,  and  laboured  unceasingly  for  several  years 
until  the  establishment  of  the  Society.  The 
Casual  Fund,  which  forms  an  important  feature, 
for  the  relief  of  non-members  and  their  widows 
aswell  as  members,  originated  entirely  with  him. 
Mr.  Battiscombe  died  on  the  11th  instant, 
aged  39,  leaving  a  \%idow  and  six  children,  on 
whose  account,  we  hear,  a  subscription  has 
been  set  on  foot. 


REMARKABLE  TRIALS. 


CECBLT  DB  RYOEWAY,  FOR  MURDER,  1347. 

Wb  extract  the  following  from  "  the  History 
of  the  roost  remarkable  Tryals  in  Great  Britain 
and  Ireland,  in  capital  Cases,"  published  1715. 

"There  is  nothing  more  singultu*  in  the 
whole  course  of  our  histories  and  records  than 
the  following  case  and  mnnner  of  the  tryul  ot 
a  woman  for  killing  her  husband ;  which)  in  a 
few  words,  was  thus  : — In  the  3Ui  year  of  the 
reign  of  that  glorious  Prince  Edwurci  III ,  and 
that  of  our  Lord,  1347,  there  was  one  Ceeely 
de  Rygewny  indicted  for  the  murder  of  her 
husband ;  but  she,  refusing  to  plead,  and  con- 
tinuing mute,  notwithstanding  all  the  threats 
and  arguments  the  judges  could  use  to  her, 
they  adjudged  her  at  last  to  fast  forty  dnys  to- 
gether in  close  prison,  without  any  meat  or 
drink  at  all.    This  she  actually  did. 

Fur  proof  of  this  extraordinary  abstinence  I 
shall  produce  a  copy  of  the  record  lodged  in 
the  Tower  of  London.    It  runs  thus : — 

"  Ex  Rot.  Paten,  de  Anno  Regni  Regis  Ed- 
wardi  tertij  t{.  Parte  1.  Memb.  11. 
"  Rex  omnibus  ballivis  fidelibus  vuis,  ad 
qnoi,  &c.,  salutem.  Sciutis  quod  cum  Ce- 
cilia quae  suit  uxor  Johannis  de  Rygewuy, 
nuper  iodictata  de  morte  ipsius  Johannis  Viri 
"sai.  &  de  morte  ilia  coram  dilect  &  fidelibus 
"nostris  Henrico  Grove,  &  socijs  suis  jusiie. 
"  Nostris  ad  goalam  nostram  Nottyngh.  ^de- 
"  liberand.  oasign.  allocuta  pro  eo,  (|Uod  se  te- 
"nuit  mutam  ad  pssnam  suam  extitit  adjudi- 
"  rata,  ut  dicitur,  in  qua  sine  cibo  &  potu  in 
*'  ercttt  prigona  per  quadraginta  dies  vitam  susti 
"  Duit,  via  niiracoli,  &  quasi  contra  naturam 
"  humanam,  sicut  ex  testimonia  nccepimus  fide 
"digna.  Nos,  ea  de  causa,  pietate  moti,  ad 
"laudum  Dei,  &  gloriosae  Virginis  Mariae 
"  matris  su»,  unde  dictum  miracnlum  proces- 
"sit,  ut  creditor,  de  gratia  nostra  special!  par- 
'*  donaviinus  eidem  Cecaeliae  execiitionrm  jn- 
'*  dicij  pracdii'ti ;  volentes  quod  eadem  Cecilia 
"  a  prisoua  praedicta  deliberetur,  &  de  corporc 
"sue  ultcrius  noD  sit  impetitu,  occasione  judi- 
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cij  supradicti,  in  cujuf,  &c.  testimonium  R. 
"  Apud  West.  XXV.  die  Aprilit^. 

•*  Per  hre.  de  privatto  sigtUo 
•*  Cunvenit  cum  record.** 

'*  In  English  it  runs  thus : — 
''The  King  to  all  bailifls  and  other  his  Iicge 
Fnbjects,  to  whom  these  presents  shall  come, 
&(*.  greeting:  be  it  known  unto  yon,  that 
whereas  Cecily,  who  was  the  wife  of  John 
Rygeway,  was  lureiy  indicted  for  the  murder 
of  the  said  John  her  husband,  and  Itroujrht  to 
her  trial  for  the  same,  before  our  beloved  and 
faithful  Henry  Grove,  and  his  brother  jud^^es 
at  Nottingham ;  but  that  continuing  mute,  and 
refusing  to  plead  to  the  said  indictment,  she 
WM  sentenced  to  be  committed  to  close  cus- 
tody, without  any  victuals  or  drink,  for  the 
space  of  forty  days ;  ivhich  she  miraculously, 
and  even  contrary  to  the  course  of  human 
nature,  went  thro';  as  we  are  well  and  fully  as- 
?ured  of  from  pertons  of  undoubted  credit  r 
We  do  therefore  for  that  reason,  and  from  a 
principle  of  piety  to  (he  glory  of  (jod,  and  o. 
the  ble-^sed  Virgin  Mary,  his  mother,  by  whon. 
its  thought  this  miracle  was  wrought,  out  of 
our  iipecial  grace  and  favour,  pardon  the  said 
Cecily  from  the  further  execution  of  the  sen- 
tence upon  her,  and  our  will  and  pleasure  is, 
that  she  be  freed  from  the  said  prison,  and  no 
further  trouble  given  her  upon  the  account  of 
the  said  sentence,  &c. 

In  witness  whereof,  &c.'* 
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ANC  lENT  BILL  OF  COSTS. 
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John  Thomson. 

20th  Jan.  1689. 
Del.  a  copy  of  yis  to  Mra.  Jane  Herbert,  vi»t., 
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to  her  maid  Mrs. 
inclosed. 


,  &  a  Sp&  iQ  a  letter 
Charles  Jo.  WolnaU. 


Mdd  Z*'  Ffeb.  1689.  Reed  this  bill,  vizt., 
56^ :  00  :  oo  of  yc  Lady  Herbert,  &  then 
paid  Mr.  Day  ties  21^  wcy  I  did  receive  of 
him  before  on  yis  account. 


MISCELLANEA. 


M ontaionb's  opinion  of  the  law. 

"  I  AM  not  mach  pleased  (said  Mo&tuipie)  with 
his  opinioo,  who  thouj^ht  by  the  moltitada  of 
laws  to  curb  the  authority  of  Judirea.  We 
have  more  laws  in  France  than  in  aU  the  rest 
of  the  world  besides ;  and  more  than  wouhl  be 
necessary  for  the  reguUtion  of  all  the  worlds 
of  Epicurus.  How  comes  it  to  pass  that  our 
common  lanji^uage,  so  easy  for  all  other  uses, 
becomes  obscure  and  unintelligible  in  wills  and 
contracts ;  and  that  he  who  so  clearly  expresses 
Whatever  he  thinks  and  writes  on  other  sub- 
jectSy  cannot  in  these  find  any  way  of  ex- 
pressing himself  which  is  not  liable  to  doubt 
and  contradiction.  The  great  meu  of  the  law, 
applying  themselves  with  peculiar  attention  to 
cull  out  hard  words,  and  torm  artful  clauses, 
have  so  weighed  every  syllable,  and  so  tho- 
roughly sifted  every  sort  of  expression,  that 
they  are  confoundea  and  entangled  in  the  infi- 
nity of  figures,  and  minute  divisions.  As  the 
earth  is  made  fertile  the  deeper  it  is  ploughed 
and  harrotved,  so  they,  by  starting  ana  splitting 
of  questions,  make  the  world  fructify  and 
abound  in  uncertainties  and  disputes;  and 
hence,  as  formerly  we  were  plagued  with  vices, 
we  are  oow  sick  of  the  laws." 

Montaigne  tells  what  he  calls  "a  pleasant 
story  against  the  practice  of  the  lawyers.'' — 
"The  Baron  of  (Jonpene,  in  Chalosse,  and  I, 
have  between  us  the  advowson  of  a  benefice  of 
some  extent,  at  the  foot  of  our  mountains,  called 
Lahontan.  It  was  with  the  inhabitants  of  this 
angle,  as  with  those  of  the  vale  of  Angrougne, 
they  lived  a  peculiar  sort  of  life,  had  particular 
fashions^  clothes,  and  manners,  and  were  ruled 
and  governed  by  certain  particular  laws  and 
usages,  received  from  father  to  son,  to  which 
they  submitted  without  other  con&traint  than 
the  reverence  due  to  the  practice.  This  little 
state  had  continued  from  all  antiquity  in  so 
happy  a  condition  that  no  neighbouring  judge 
was  ever  put  to  the  trouble  of  enquiring  into 
their  quarrels,  no  advocate  was  retained  to  give 
them  counsel,  nor  stranger  ever  called  in  to 
compose  their  difierences ;  nor  was  ever  any 
of  them  so  reduced  us  to  go  a  begging.  They 
avoided  all  alliances  and  traffic  with  the  rest  of 
mankind,  that  they  might  not  corrupt  the  purity 
of  their  own  government ;  till,  as  they  say,  one 
of  them,  in  the  memory  of  their  fathers,  hav- 
ing a  mind  spurred  on  with  a  noble  ambition, 
coutrived,  in  order  to  bring  his  name  into 
credit  and  reputation,  to  make  one  of  his  sons 
something  more  than  ordinary,  and  having  put 
him  to  read  and  write,  made  him  at  last  an 


attorney  for  the  village.  This  fellow  began  to 
disdain  their  ancient  customs,  and  to  buzz 
into  the  people's  ears  the  pomp  of  the  other 
parts  of  the  nation.  The  first  prank  he  played 
was  to  advise  a  friend  of  his,  whom  somebody 
had  offended  by  sawing  off*  the  horns  of  one  of 
his  she-goats,  to  make  his  complaint  to  the 
king's  judges, — and  so  he  went  on  in  this 
practice  till  he  spoiled  alL" 


LORD  BLDON'8  LBOAL  INOBNUITT. 

Several  years  ago,  the  Royal  Oak  Tavern  at 
Vauxhall  was  destroyed  by  fire,  and  the  land- 
lord ^ve  the  lessee  notice  to  repair,  with  which 
he  failed  to  comply.  The  result  was  an  action 
of  ejectment  for  a  forfeiture  of  the  lease. — 
The  lessee  filed  his  bill  in  £quitvforan  injunc- 
tion and  relief,  which  Lord  Eldon  held  him 
entitled  to  :  the  house  being  comprised  in  the 
schedule  to  the  Vauxhall  Bridge  Act,  and  a 
portion  of  it  forming  the  site  of  the  new  road 
to  the  bridge  :  his  lordship  observed  that  the 
landlord  had,  through  his  representative  in  par- 
liament, given  his  assent  to  the  destructiou  of 
the  property,  and  that  it  would  be  absurd  to 
rebiiild  it  for  the  purpose  of  being  immediately 
taken  down. 


CURIOSITIES  or  THR  STATUTES  AT  LARGE. 

AppatfL — No  servant  of  husbandrie,  nor 
common  laborer,  shall  weare  in  their  clothing 
any  cloath,  whereof  the  broad  yard  shall  pass 
the  price  of  two  shillings  ;  nor  shall  suffer 
their  wives  to  weare  any  kercheffe  whose  price 
exceedeth  twentie-pence.  And  that  no  man- 
ner of  person  under  the  estate  of  a  lord,  shall 
weare  any  gowne  or  mantell,  unless  it  bee  of 
such  length,  that  he,  being  upright,  it  shall 
cover  his  buttocks,  upon  paine  to  forfeit 
twenty  shillings.     (^2  £nw.  4,  c.  1.) 

Fa%t  diiy%, — Whosoever  shall,  by  preaching, 
teaching,  writing,  or  open  speech,  notify  that 
eating  of  flesh  is  of  any  necessity  for  saving 
the  soul  of  man,  shall  be  punished  as  spreaders 
of  false  news  are  and  ought  to  be.  (5  Eliz.  c. 
5,  s.  40.) 

Libelt, — If  any  person  i>peak  any  false  or 
slanderous  news  or  tales  against  the  queen,  he 
shall  have  both  his  ears  cut  off.  And  if  any 
person  shall  print  or  set  forth  any  book,  con- 
taining  any  matter  to  the  deformation  of  the 
queen,  or  by  prophecying,  conjuratiun,  &c., 
seek  to  know  how  long  the  queen  shall  live,  he 
shall  be  adjudged  a  felon.    (23  £liz.  c.  2.) 

PifM. — No  person  shall  put  to  sale  any  pins, 
but  only  such  as  shall  be  double  headed,  and 
have  the  heads  soldered  fast  to  the  shank,  and 
well  smoothed ;  the  shank  well  shaven  ;  the 
point  well  and  round  filed,  canted  and  shar- 
pened.   (34  &  35  Henry  8,  cap.  6.) 

fVitchcraft^  8fc» — It  shall  be  felony  to  prac- 
tise, or  caused  to  be  practised,  conjuration, 
whichcraft,  inchaniment  or  sorcerv,  to  get 
money,  or  to  consume  any  person  in  his  body, 
members  or  goods ;  or  to  provoke  asiy  person 
to  unlawful  love ;  or  to  declare  where  goods 
stolen  be ;   or  for  the  despite  of  Christ,  or 
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Jiijcre  of  money,  to  pull  down  any  cross.    33 1  .VV/-/Vi^,atNonvic1ianclCity,Fru!rtr  am    »h5 
Henry  S,  c.  8.)  ^^"^f''^^'  »'  i^viiii.  AJomiuy,  Alarrli  8. 


ff'otttlen  Caps, — All  peiFons  above  the  a^e 
ofRoven  years  shall  wear  upon  suUbaths  and 
luilidays,  upon  iheir  heads,  a  cap  uf  wool,  knit, 
thicked,  anddre»sed  in  Eiij^land,  upon  pain  to 
forfeit,  for  every  day  not  wearing,  three  shil- 
]inj(s  and  fuur  pence.     (15  £liz  cap.  19.) 


CIRCUITS    OF  THE  COMMISSIONERS 

FOR  THE 

RELIEF  OF  INSOLVENT  DEBTORS. 


Spring  Circuits,  184 1 . 

80UTII£Iiy  CIRCUIT. 

H.  R.  Reynolds,  Esq.  Chief  Commissioner. 

Kent,  at  Maidstone,  Thnrsday,  March  4. 
^t  the  Cittf  of  Cnnterfiury,  Saturday,  March  6. 
Kfnt,  at  bovor,  Monday,  March  8. 
S'lsiejc,  at  Hor^^hani,  Monday,  March  15. 
Htrifitrdnhkre,  at  Hertford^  Friday,  April  2. 


SuffiAk,    at  fiary   Saint  Edmunds,  Tuesday, 
March  9.  ' 

CamUridgeibWe,    at  Camhrid^re,  Wednesdar, 
March  10, 

HuntingfiofiMhire^    at    Huntingdon.     Friday, 
March  12.  a       »  j. 

Northiimptonthire,  dt  Peterborough,  same  dnv. 
Lmcohtihir^,  at   Lincoln  and  City,   Alonilav. 
March  15.  ^ 

Xouinghftmshire,  at  N»»ttin>iham  and  Town, 

Wednesday,  March  17. 
Deriiffthire,  at  Derliy,  Fri«hiy,  Maah  19. 
Letcestenkirr,  at  Leicester,  >alurdav,  March  20. 


SOUTHERN   CIRCUIT. 

J.  O.  Harris,  Esq.,  Commissioner. 

Bt^rkt/iire,  at  Reading,  Tuesday,  Feb.  23. 
0,i'/ordisfiirc,  at  Oxford,  Thursday,  Feb.  25. 
fVurcrstemhire,  at  Worcester,  Saturday,  Feb. 

'27. 

Rudnorshire,  at  Presteigne,  Monday,  March  I. 

Herefordshire,  at  Hereford,  Wednesday,  Mar. 
3. 

Mnnwttuththire,  at  Monmouth,  Friday,  Mar,  5. 

Brecknockshire,  at  Brrcon,  Monday,  March  8. 

C'trdignnxhire,  atCardijran,  Wednes.  March  10. 

Pemhrobeshire,  at  Haverfordwest  and  Town, 
Friday,  March  12. 

Carmnrthenshire,  at  Carmarthen  and  Borough, 
Monday,  March  15. 

Glamorganshire,     at 
March  17. 

Cittmorganshire,  at  Cardiflf,  Friday,  March  19. 

Gloucestershire,  at  Gloucester  and  City,  Mon- 
day, March  22. 

/It  the  City  of  Bristol,  Thursday,  March  25. 

Smersetshire,  at  Bath,  Monday,  March  29. 

Somersetshire,  at  Wells,  Wednesday,  March  31. 

/>«'ro/i«A/>^,  at  Exeter  and  City,  Friday,  April  2. 

Devonshire,  at  Plymouth,  Tuesday,  April  6. 

Cornwall,  at  Bodmin,  Wednesday,  April  7. 

Dorsetshire,  at  Dorchester,  Saturday,  April  10. 

j4f  the  Tuirn  o/Southftmpton,Tues&Ay,A\n\\  13. 

Wiltshire,  at  Salisbury,  Wednesday,' April  14. 

Hamphire,  at  Winchester,  Thursday,  April  15. 


Shropshire,  at  Oldbury,  Monday,' Marcli  29. 
frartrick*hite,VLi  Birmingham,Tuesday,  March 
30. 

^t  the  Citff  0/ Coventry,  Thursday,  April  1. 
frurinckshire,  at  Wnruirk,  Fritlav,  April  2, 
Aorthtimptonshire,  at  Nuriharnpton,   Mundav, 
April  5. 

Bed/ordMhire,  at  Bedford,  Tuesday,  April  6. 
BucbiMgtiomshire,  at   Aylesbury/  Wednesday, 
April  7. 

NORTHERN  CIRCUIT. 

W,  J,  Law,  Esq.,  Commissioner. 

Rutlandshire,  at  Oakham.  Tuesday,  Feb.  9. 
yurkxhire,  at  Mieffield,  Thursday,' Frb.  II. 
Yorkshire,  at  Wakefield,  Saturdiv,  Feb.  13. 
At  the  Totrn  of  Kingston-upon^tiuU,  Monday, 

Feb.  22. 
M  the  City  of  York,  Tuesday,  Feb.  23. 
Yorkshire,  at  York  Castle,  Wednesilay.  Feb.  24. 
Yorkshire,  at  Richmond,  Friday,  Feb.  26. 
hurham,  at  Durham,  Saturday]  Feb.  27. 
At  the  Totrn  of  Newcastle- upon-  Tyne,  Monday, 

March  1. 
Noribumbrrland,    at  Newcastle-upon-Tyne, 

Tuesday,  March  2. 
Cumberland',  9X  Carlisle,  Thursday,  March  4. 


MIDLAND    CIRCUIT. 

T.  B.  BowEN,  Esq.,  Commissioner. 

Exsesf,  at  Cliplmsftird,  Fritlay,  Feb.  QG, 
Kasex^  at  Colchester,  Monday,  March  I. 
S'tffldb,  at  Ipswich,  Tm>d*y,  March  2. 
Norfulk,  at  Varmouth,  Thursday,  March  4. 


Swansea,    Wednesday,    y"'" '•^'^"T"'.  ««  ^ariiMe,  i  nursday,  r 

I  ;'/•'""«"■'"«''.  at  Appleby,  Saturday,  March  6. 
frestmorlnnd,  at  Kendal,  Monday,  March  8. 
l^ncashire,  at  Lancaster,  Tuesday,  March  1/. 
Lancashire,  at  Preston,  Wednesday,  Alarch  9 
Lfineashire,  ai  Liverpool, Thursday,  March  \k 
Cheshtre,  at  Chester  and  City,  Saturday,  March 

Flintshire,  at  Mold,  Tuesday,  March  23 
Denbighshire,  at  Ruthin,  Wednesday,  March 

Anglesey,  at  Beaumaris,  Friday,  March  26. 
Carnarvonshire,  at  Carnarvon,  Saturday,  Alarch 
^/. 

Merionethshire,  at  Dolgrdly,  Tuesday,  March 

Montgomeryshire,   at   Welchpool,  Thursday, 
April  1.  ' 
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LIST  OF  NEW  PUBLICATIONS. 


Lusb't  Practice  of  the  Superior  Courts  of 
Law  at  Wrstminster.    8vo«     1/.  Sir.  bd«. 

All  Aliriiljfinent  of  the  Caaes  upon  the  sub- 
ject of  the  Pt>or  Law.  By  W.  L.  Luuiley, 
£.4q.  Barrister  at  Law.     Price  MU.  G//. 

Uaiiley's  New  PrMCtice  of  the  Courts  of  Law 
at  Uesiiniostef, wirh  forms  ernhorlied  in  the 
text,  fur  the  use  of  luwii  uiid  country  prac- 
litioiiers.     lu  1  vol.  Royal  8vo.  I/.  \At.  hdd. 

A  Practical  Treatise  on  the  l  aws  relutive  to 
Siile  and  Conveyance  of  Real  Propcrtv.  With 
an  Appentlix  of  Precrdeots;  c'onipri«inpr  Con- 
tractiK,  ("ouditions  of  Sale,  Purclia^e  and  Di^- 
riitatlint;  Deeds,  &c.  By  William  Iiu<i:ht*8, 
I>i|.  of  Gray'tf  Inn,  Barrister  at  Law.  In  2 
toN.  12ino.,  (irice  !/.  \m,  lids 

Collyer's  Practical  Treatise  on  the  TiBw  of 
Pdnnerahjp,  with  an  Appendix  of  Furmd. 
Roval  8vo.     3d.  edit.     Price  I/.  H#. 

Barton's  Elementary  Compendium  of  the 
Law  of  Real  I'ropfrty.  with  Notes,  J^hewinjr  the 
n  I  ent  alterations  hy  Eiiuctmrnt  and  Decisions. 
Hie  filth  t-dit'on,  hy  Edwurd  Priestly  Cooper, 
£.«q  ,  oUhe  »Middle  Temple,  Barrister  at  Law. 
8vo.     Price  I/.  2i.  hds. 

Stewart's  Practice  in  Conveyancings,  vol.  3. 
seconti  edition  ;  coni;>rihin:r  Rules  ft>r  tli<' 
PrrparalinD  and  ExamiU'>tion  »f  all  ordinary 
abstracts  of  Titl«* ;  toffrther  with  the  Law  «»f 
Evidence  connected  wiih  title  tt»  Real  and 
IVf-onal  Pst.ite.  By  James  Stewart,  E-cj.  «! 
L  iirolii's  Inn.  Barriblcr  at  Law.  Royal  8vo. 
I'rice  1/.  '2s.  bds. 


MASTERS  EXTRAORDINARY   IN 
CMANCtKY. 

From  Nov  2i  fh  to  Tier.  18/ A,  1R40,  hoik  inclusive, 
with  dates  when  gazrtted. 

Alilrmnn,  Alfred,  C«»nisbro*,  York.     Nov.  27. 

Sndth,  George,  Dnrham.     Nor.  27. 

Faiiiifiill,  llenn*,  Rriiriiton.     f)ec.  1. 

I  iitiili.  Will.,  jun.,  Wliitehavcn,     Dec.  4. 

Titcker,  Arthur,  Chiird,  Somerset.     ])i*c  4. 

Cooper,     Mdes    Miinninjr    Benle,     Upion-npon- 

Scvern,  Worce.Nier.     Der.  8» 
Fji«ell,  Ketddey,  Rorhrster,  Kent.     Dec.  8. 
I^iweruinn,  Kicliard,  Uirnilme,  Devon.     Dec.  8. 
W'v'uU'^  Edwnn)  Jtdin,  Ledbury,  Hereford.    Dec.  8. 
I  Lk>l.iv,  F.d*\  in  .lohn,  Sheflield,  York.     Dec.  8. 
IUrtiM>n,  Richnvd.  llolyMTfU,  Flint.     Dec.  11. 
Vionier,  John  Gilttert,  Helston,  CornwNll    Dec.  IL 
('Aitipfoii,  hraneiit,  Thome,  York.     De:.  15. 
MnitMler,  John  Hardcastle,  Di-rby.    Der.  15. 
lltilKione,  Kdirard.  Kmdfonl,  York.    Dec.  15. 
(>rtifiUi<,  TliotttH»,  Uishop*s  Cnstle,  Salop.   Dec.  15. 


DISSOLUTIONS  OP  PROFESSIONAL 
PARTNERSHIPS. 

From  Am*.  24M  io  Dec.  18/A,  1840,  both  inclusive, 
with  tiatts  when  gazetted. 

Cbnrlinn,   Samnel,    and  Joseph    Hibbert,  Hyde, 
Cbotcr,  Attorneys  and  Solicitors.    Nor  27. 


BANKRUPTCIES  SUPERSEDED. 

From  Nop.  24  th  to  Dec.  18M,  1840,  both  inclusive, 
with  dates  when  gazetted. 

Bonner,  James,  Thame,  Oxford,  Upholsterer  and 
liuildtT.    Dec.  8. 

Cleeerly,  I»aac,  East  Abingdon,  Devon,  Miller. 
Dec.  11. 

Biddnlph,  Anthony  George  Wright,  John  Wiight, 
Henry  Robinson,  and  Edmund  Wtn«  Jerning> 
ham,  Henrietta  Street,  Corent  Garden,  Bank- 
ers.   Dec.  18. 


BANKRUPTS. 

From  Nov.  24/A  to  Dec.  18M,  1840,  both  inclusive, 
with  dates  when  gazetted. 

Ashton,  Thomas,  Berners*  Street,  Oxford  Street, 

Bill  Broker  and  Hotel  Keeper.     Gihttm,  Off. 

Ass.;    Sydney,    Liverpool    Street,     London. 

Dec.  4. 
Aspinall,  John,  Birmingham,  Victualler.     Chaplin, 

Gray's  Inn  Square  ;  Harrison,  Birminghaui,  or 

Powell,  Riruiingliiim.     Dec.  8. 
Brown,  Geo.  Tbos  ,   Mark  L>ine,  London,   Corn 

and   Sack    Merchant.      Juhnsitn,    Oif.    .Am   ; 

dutton  Ol  Co  ,  High  Street,  ^outhtrark.    Nov. 

24. 
Bishop,  Wm.  Henr^',  Birmingham,   Upholsterer. 

MtMTh.  Sole,  Alderman  bury.     Nov.i34. 
Raines,  Wai  ,   Liverpool,  Treacle  Manufacturer. 

Chester^  Staple  Inn;  Curt,  Liverpool.  No».24. 
Braddiek,   IVm.,  Bristol,  Currier.     IVhtte  &  Co., 

Bedford  Row ;  HWiatns  &  Co.,  Bristol.     Nov. 

24. 
Brook  house,  Joseph,   Derby,   Watch  and  Clock 

.Manufacturer.     &ofi^A,  East  Street,  Red  Lion 

Square;  /^oroMj^A,  Derby.     Nov.  l?l. 
Brown,  Robert,  East  Stour,  Doraet,  Miller.     Til- 
sons  &  Co.,  Coleman  Street ;  Mills  &,  Co., 

Shart-sbuty.     Nov.  21. 
Broa^Ibent,  Wm., Denton,  Lancaster,  FlourDenler. 

Bower  6l  Co.,  Cbancery  Lane;  ^orra//,  juo., 

Manrhe^ter.     Nov.  24. 
Bnrton,   Roht.  Nathaniel,  Ncvr  Com  Exchange, 

Mark  Lane,  Lomion,  Corn  Factor.     Lachi»tg» 

ton.  Off.  Ass. ;  Af*LrtHl  &  Co.,  London  Street, 

Feocburch  Street.     Nov.  27. 
Bill.ngs,  Samuel  Wballey,  Ipswich,  Suffolk,  Per- 
fumer and  llMir  Dresser.     Gi&von,  Off.  Ass.; 

Fife,  Hntton  Garden.     Nov.  27. 
Biddnlph,  Antbony  George  Wright,  Jolm  Wright, 

Henry  Kobiusim,  and  Edmund  Wdliam  Jrrn- 

in^liHOi,    HenrifttH   Street,    Covent   Garden, 

Bankers.     Edwards,  Off,  Ass.  ;    Few  &  Co., 

Henrietta  Street,  Covent  Garden.     Nov.  27. 

DyneUy  &  Co.,  Bedford  Row.    Dt'c.  18. 
Bentham,   John,   Sunderland,   Durham,   Grocer. 

Bum,  jun.,  Sunderland  ;    Griffith,  Raymond 

huiblings,  Gray*a  Inn.  Nov.  27. 
Barker,  Field  Dunn,  Cambridge,  Banker.   Martin, 

Trinity  Place,  (  banng  Cross ;  Twiss  &  Co., 

Cambridge.     Dec.  1. 
Bevil,  John   William,    Cheltenham,    GloncesteVt 

General     Agent.       Pa'-hnrottd,    Cbeltenbam ; 

Shirreff,  Lincoln's  Inn  Fiiids.     Dec.  1. 
Booth,  Thos.,  Sand-beds,  ClNytr>n,  Brad tord, York*, 

Innkeeper.    Jaques  &  Co.,  Ely  Place,  llolborn. 

Dec  4. 
BenfiOD,  Joseph,  Birmingham^  Confectioner.  Chap- 
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liiirre  of  monev,  to  pull  down  aoy  cross.    33 
Henry  H,  c.  8.) 

ff'tf^Men  CupM. — AH  perrons  above  tlie  ajfc 
offteven  jeara  sball  wear  upon  sabbaths  and 
bf ilulays,  upon  their  heads,  a  cap  of  uool,  kuit, 
ihii'ked,  anddre»scd  in  En);Und,  upon  pain  to 
forfeit,  (or  every  day  not  wearing;,  three  shil- 
]in;;s  and  fuur  peace.    (15  £liz  cap.  19.) 


CIRCUITS   OF  THE  COMMISSIONERS 

FOR  THE 

RELIEF  OF  INSOLVENT  DEBTORS. 


Spring  CircuiU,  184 1 . 

SOUTIIERy  CIRCUIT. 

H.  R.  Reynolds,  Esq.  Chief  Commissioner. 

Keni,  at  Maidstone,  Tbnrsday,  March  4. 
j4i  the  Ctt^  of  CnnterOury,  Saturday,  March  6. 
Krnt,  at  boFor,  Monday,  March  8. 
S'tMtea'^  at  Horsham,  Monday,  March  15. 
Htri/ordMhire,  at  Hertford^  Friday,  April  2. 


SOUTHERN   CIRCUIT. 

J.  G.  Harris,  Esq.,  Commissioner. 

B**rkthirey  at  Reading,  Tuesday,  Feb.  23. 
0.v/urdnhire,  at  Oxford,  Thursday,  Feb.  25. 
IVurcestenfiiref  at  Worcester,  Saturday,  Feb. 

•27. 

R'tfi nor  shire,  at  Presteigne,  Monday,  March  I. 

Herefordthire,  at  Hereford,  Wednesday,  Mar. 
3. 

Mnnmouththire^  at  Monmouth,  Friday,  Mar,  5. 

/ireckmtckxhire,  at  Bmcon,  Monday,  March  8. 

C'irdiffnn«hire,  atCardijran,  Wedncs.  March  10. 

Pemhrukethire,  at  Haverfordwest  and  Town, 
Friday,  March  V2, 

Carmtirthenshirr,  at  Carmarthen  and  Borough, 
Monday,  March  15. 

Glamorganshire,    at     Sivansea,    Wednesday, 
March  17. 

Ciftmorgamhire,  at  Cardiflf,  Friday,  March  19. 

Gioucetiershire,  at  Gloucester  and  City,  Mon- 
day, March  2*J. 

/fi  the  'Cify  tif  Brittol,  Tliursday,  March  25. 

S'lmerMeinhire,  at  Bath,  Monday^  March  29. 

Somertetthirf,VLi^t\\%,  Wednesday,  March  31, 

/>«'ro/iiA/r^,  at  Exeter  and  City,  Friday,  April  2. 

Peconthire,  at  Plymouth,  Tuesday,  April  6. 

Cornwait,  at  Bodmin,  Wednesday,  April  7. 

D'»r/tetthire,  at  Dorchester,  Saturday,  April  10. 

j4/  the  Totrn  of  Southfimpton, Tuesday,  April  13. 

If'dhhire,  at  Salisbury,  Wednesday,' April  14. 
HawphirffVX  Winchester,  Thursday,  April  15. 

MIDLAND    CIRCUIT. 

T.  B.  BowEN,  E^q.,  Commissioner. 

Enex,  at  Clu'linsfonl,  Fritlay,  Fell.  1?(S. 
FfHuex^  at  Colchester,  Monday,  March  1. 
S'tffM,  at  Ipswich,  Tui>diy,  March  2. 
Norfolk,  at  VarmoutI),  Tliufaduy,  March  4. 


WA/^.  at  Norwich  and  City,Friday.^....h5. 

c  /*J1^'  "'  *"}!""•  A^«««'») t  Manh  8. 

-^  kV    ?*   ^"'y   ^»'»"^  Edmunds,   Tuesday. 
March  9. 

Camt.ridgeMbire,    at  Camhrid;je,  Wednesday, 
March  10. 

f/ttitingdonMAire,    at    Huntingdon,     Friday, 
March  12. 

Northnmptomghhe,  at  PeterborouRh,  same  day. 
LiHcolHihre,  at   Lincoln  and  City,   MumUv. 
March  15. 

XottiHghHmMkire,  at  Ni»ttin«ham  and  Town, 

Wednesday,  March  1 7. 
Derhif shire,  at  Derby,  Friday,  Maah  19. 
Leicrsterghire,  at  Leicester,  >arnrd«v,  MdnbgO. 
M  the  Citjf  0/  Uehfirld,  Monday,  M^rchSa. 
^'*iffordghue,  at  Stafford,  Tuesdiv,  M  irch*J3. 
Shropshire,  at  Shrewsbury,  Fri<fa'v,  Marrh2(). 
Shrupghire,  at  OUIbnry,  Monday,'  March  29. 
frarw,chshite,9X  Birmingham,Tuesday,  Manb 

^  the  City  of  Coventry.  Tbnrsday,  April  1. 
fTarinckghire,  at  Wartvick,  Friday.  April  2. 
Aorthfimptottshire,  at  Nonliarnpton,   Mtinday, 
April  5. 

RedfMrtUhire,  at  Bedford,  Tuesfiav,  April  (J. 
HuckiHgltamshire,  at  Aylesbury/  Wednesday, 


NORTHERN  CIRCUIT. 

W.  J.  Law,  Esq.,  Commissiooer. 

Rutlandshire,  at  Oakham,  Tuesday,  Fcli.  9. 
Y'^i*hire,  at  Miefiiebl,  Thursday,' Ffh.  II. 
Yurkshire,  at  Wakefield,  Saturdiv,  Feb.  13. 
/4t  the  Tittrn  of  Kingston-upon^HulL  Monday. 
Feb.  22.  ^  '^  ^' 

^/  the  City  of  York,  Tnrsflav.  Feb.  23. 
Yorkshire,  at  York  Castle.  Wed nesi lay,  Feb.  24. 
Yorkshire,  at  Richmond,  Friday,  Feb.  2/i. 
nnrham,  at  Durham,  Saturday]  Feb.  27. 
At  the  Tfttrn  of  Newcagtle-npon^Tyne,  Monday, 
March  1. 

Northutntferlund,    at   Newcastle-upon-Tyne, 

T^le^day,  March  2. 
Cnmherlitndl  at  Carlisle,  Tliursday,  March  4. 
^regtmorbrnd,  at  Appleby,  Saturday,  March  6. 
Ifestmorlnnd,  at  Kendal,  Monday,  March  8. 
Lancashire^  at  Lancaster,  Tuesday,  March  I7. 
Lancashire,  at  Preston,  Wednesday,  March  9 
L^incaghire,  at  Liverpool,  Thursday,  March  \k 
Ckeshtre,  at  Chester  and  City,  Saturday,  Manh 

^'»f*hire,  at  Mold.  Tuesday,  March  23. 
Denhg^gAire,  at  Ruthin,  Wednesday,  March 

Anglesey,  at  Beaumaris,  Friday,  March  26. 
Carnarvonshire,  at  Caruaryon,  Satunlay,  March 

J^f'ritnfUiiire,  at  Dolgelly,  TuMday,  March 
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LIST  OF  NEW  PUBLICATIONS. 


Lusb's  Practice  of  the  Superior  Courts  of 
Law  at  Westminster.     8vo.     I/,  ftr.  bfLi. 

All  AUritljTinent  of  the  Cases  upon  the  nul)- 
ject  of  the  PiM)r  Law.  By  W.  L.  Luuiley, 
E*q.  Barrister  at  Law.     Pi  ire  HU.  6//. 

Baifley's  New  PrHctice  of  the  Courts  of  Law 
at  Uesiiniuster,  whh  forms  einhorlied  in. the 
text,  for  the  use  of  town  uiul  country  prac- 
litioiiers.     In  1  vtil.  Royal  8vo.  I/.  \4s.  hds. 

A  Practical  Tre.ilise  nn  the  '  aws  reliitive  to 
Siile  and  Conveyance  of  Real  Propertv.  Wirh 
an  Appendix  of  Precedents;  couipriMU/;  Con. 
tract««  Conditinns  of  Sale,  Purchase  and  DU- 
enta'tlin<r  Dee«ls,  &c.  By  William  Hujfhes. 
Km|.  of  Gray's  Inn,  Barrister  at  Law.  In  ^J 
vols.  12ino.,  price  I/.  I*,  hds 

CoUyer**  Practical  TrcHtise  on  the  TjBw  of 
Parinership,  with  an  Appendix  of  Forms. 
Roval  8vo.     3d.  edit.     Price  1/.  H#. 

Barton's  Elemcniary  C*>mpendiiim  of  the 
Law  ofReul  I'ropcrty.  with  Note:*,  shewimr  Uie 
m  ent  alterHtions  hy  Enuctinrut  and  Dec'iMons. 
'I  he  filth  edit'on,  hy  Edwurd  Priestly  Cooper, 
Erq  ,  nUhe  Middle  Temple,  Burrister  at  Law 
8vo.     Price  I/.  2i.  hds. 

Stewart*s  Practice  in  Conveyancing,  vol.  3. 
seconti  edition  ;  conipribiuir  Rules  for  tin* 
Preparatiim  and  Examiiiiition  of  ull  ordinary 
ah^iracts  of  Title  ;  toijfther  with  the  Law  nf 
l^videiice  connected  with  title  to  Rea<  and 
P»T*t»nal  Estate.  By  James  Stewart,  E-(j.  of 
L'nroin's  Inn,  Barrister  at  Law.  Royal  8vo. 
i'rice  1/.  Jjr.  bds. 


MASTERS  RXTRAORDIN.^RY   IN 
CHANCCKY. 

From  Xtw  2i fh  to  Dec.  18M,  1840,  bhtk  inciuHtfe, 
with  ftates  when  gmrtted, 

AhlrrKon,  Alfred,  Conisbro*,  York.     Nov.  27. 

SiisUh,  George,  Durham.     Nor.  27. 

Fniiitfiitl,  ileiir}*,  Rrisfliton.     Dec.  1. 

I  mull,  Wmi.,  j»in.,  VVIiiiehaven.     Dec.  4. 

Tucker,  Arthur,  Churd,  Somerset.     Dfc  4. 

Co4)per,     Mih*8    Manninf?    Beale,     Upton -upon- 

Severn,  Worcchier.     Dec.  8. 
R«»ell,  Ketcliley,  RorlicHter,  Kent.     Dtc,  8. 
Hfiweruinn,  Richard,  Utfi'iiline,  Devon.     Dec.  8. 
WimjIi^  Edii'nrtlJohn,  hedbury,  Hereford.    Dec. 8. 
J  ickj»l;iv,  Kdtt  i:i  John,  SlieflTield,  York.     Dec.  8. 
llani.«oii,  Richard.  Holywell,  Flint.     Dec.  11. 
Pionicr,  John  Gilhert,  Helsion, Cornwall    Dec.  11. 
CHiiipioii,  hrnncifk,  Thurne,  York.     De:.  15. 
Moiitdey,  John  Hardcastle,  Di'rhy.    Dee.  \S, 
IJ.iilscU»ne,  Kdirard.  Bradford,  York.    Dec.  15. 
GrtfTiih^,  Thonia»,  Bishop's  Castle,  Salop.   Dec.  15. 


DISSOLUTIONS  OP  PROFESSIONAL 
PARTNERSHIPS. 

From  AW.  24M  to  Dec.  18/A,  1840,  both  incltulve, 
with  data  whm  gazetted, 

Cborllnn,   Samnel,    and  Joaepb    Hibbert,  Hyde, 
Chester,  Atturnrys  and  Solicitors.     Nor.  27. 


BANKRUPTCIES  SUPERSEDED. 

From  Nov.  2Ath  to  Dec.  ISM,  1840,  both  inchuive, 
with  ilattg  when  gazetted. 

Bonner,  James,  Thame,  Oxford,  Upholsterer  and 
Kutldtr.    Dec.  8. 

Cleverly,  Isaac,  East  Abingdon,  Deron.  Millen 
Pec.  n. 

Biddnlph,  Anthony  Georg:e  Wright,  John  AViight, 
Henr}*  Robinson,  and  Edmund  Wiik  Jerning- 
ham,  HenrietU  Street,  Covent  Garden,  Bank- 
ers.   Dec.  18. 


BANKRUFrS. 

From  Nov.  24M  to  Dee.  18/A,  1840,  both  incSusive, 
with  dates  when  gazetted. 

Ash  ton,  Thomas,  Berners*  Street,  Oxford  Street, 
Bill  Broker  and  Hotel  Keeper.  Gib^m,  Off! 
A»s.;  Sydney,  Liverpool  Street,  London. 
Dfc.  4. 

Aspinall,  John,  Birmingham,  Victualler.     Chaplin, 

Gray's  Inn  Square  ;  Harrison,  Birmingham,  or 

PuieW/,  Biriiiinghiim.     Dec.  8. 
Brown,  Geo.  Thos ,   Mark  Lnne,  London,   Corn 

and   Sack    Merchant.      Jthnsitn,    Off.    Ass  ; 

C.W/crn  &.  Co ,  High  Street,  ^oatkwark.    Nov. 

24. 
Bishop,  Wni.  Henr^-,  Birmingham,   Upholsterer. 

Messrs.  5o/e,  Aidormanhnty.     No\Mi4. 
Raines,  Wm  ,   Liverpool,  Treacle  ManufMClurer. 

Cheifrr,  Staple  Inn;  Curt,  Liverpool.   No*.  24. 
Braddick.  Wm.,  Bristol,  Currier,     irhite  &  Co., 

Bedford  Row ;  H'illiauiM  &  Co.,  Biistol.     Nov! 

24. 
Brook  bouse,   Joseph,   Dorhy,   Watch  and  Clock 

.Manufactnrer.     &«»ii^A,'East  Street,  Red  Lion 

Square;  Zl0roic^4rA,  Derby.     Nov.  ?1. 
Browo,  Robert,  East  Stour,  Dorset,  Miller.     Tit- 

tons  &  Co.,  Coleman  Street ;  AfiUs  &,  Co., 

Shartt'shui  y.     Nov.  2 1 . 
Broarlbent,  Wm.,  Denton,  Lancaster,  FIourDealer. 

Boiver  6l  Co.,  Chancery  Lane;  Aorra//,  juo., 

Manchester.     Nov.  24. 
Barton,   Roht.  Nathaniel,  New  Corn  Exchange, 

Mark  Lane,  London,  Corn  Factor.     Lacking^ 

ton.  Off.  Ass.;  M*Leftd &  Co.,  London  Street, 

Fenchnrch  Slret-t.     Nov.  27. 
Bill.ngs,  Samuel  Whalley,  Ipswich,  Suffolk,  Per- 
fumer and  Hair  Dresser.     Gibvon,  Off.  Ass.; 

Pt/e,  Hatton  Garden.     Nov.  27. 
Biddnlph,  Anthony  George  Wright,  John  Wright, 

Henry  Kobiuson,   and  Edmund  William  Jern- 

inijhani,    HenrietU   Street,    Covent  Garden, 

Bankers.     Ktiwards,  Off.  Ass.  ;    Few  &,  Co., 

Henrietta  Street,  Covent  Garden.     Nov.  27. 

Dyneley  A  Co.,  Bedford  Row.    D<»c.  18. 
Bentham,   John,   Sunderland,   Durham,   Grocer. 

Bum,  juo.,  Snnilerland ;    Griffith,  Raymond 

Buildings,  Gray's  Inn.  Nov.  27. 
Barker,  Field  Dunn,  Cambridge,  Banker.   Martin, 

Trinity  Place,  Charing  Cross ;  Twist  &  Co., 

Cambridge.     Dec.  I. 
Bevil,  John   William,    Cheltenham,    Gioncester, 

General     Agenr.       Pa'kH-witt,    Cheltenham ; 

Shirrejf\  Lincoln's  Inn  Fiilds.    Dec.  1. 
Booth,  'l*hos..  Sand-beds,  Clayton,  Rradtord.Yort, 

Innkeeper.    Jagnes  &.  Co.,  Ely  Place,  Holborn. 

Dec  4. 
BensoDy  Joseph,  Birmingham^ Confectioner.  Chajt- 
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lin,  Gray's  Inn  Sqanrc  ;  Simrrier  &  Co.,  Bir- 
miiigham.    Dec.  4. 

Briaot,  Ricbard,  Whitclinrcli,  Oxford,  Builder. 
Wtedon^  Reading ;  Hill,  Tbrogmortun  Street, 
London.    Dec.  4. 

Burlinson,  John,  Sunderland,  Durham,  Uphol- 
sterer. Kidson  &  Co.,  Sunderland  ;  MeggUon 
&  Co.,  King's  Road,  Bedford  Row.     Dec.  4. 

Benson,  Cornelius,  Edgbaston,  near  Birmingham, 
Solicitor  and  Manufacturer  of  Metals,  ^eland, 
Chancery  Ldine ;  Spurrier  &  Co.,  Birmingham. 
Dec.  8. 

Brown,  Geoif  e,  Bilston,  SUflTord,  Maltster,  Porter 
Dealer,  and  Brewer.  Walker,  Famival's  Inn ; 
//arruon,  Stourbridge.     Dec.  IL 

Baggeln,  Richard,  and  John  Buggeln,  Lirerpool, 
Lancastar,  Sugar  Refiners.  Fmeeni  Sl  Co., 
Temple  ;  Booth,  Liverpool.     Dec.  18. 

Bnrkill,John,  Louth,  Lincoln,  Merchant.  Rauer 
&  Co.,  Warwick  Court,  Gray*s  Inn  $  Fhtti, 
Hull.    Dec.  18. 

Brooke,  Parker,  Leeds,  York,  Grocer.  Mahinson 
&  Co.,  Temple ;  FM/en,  Leeds.    Dec.  18. 

Barnsley,  Benjamin,  West  Bromwtch,  Stafford, 
Builder.  MilUrSi  Co.,  Piccadilly ;  HiU,  Bir- 
mingham.   Dec.  18. 

Battiscumbe,  Wm.  Henry,  Bristol,  Money  Scrir- 
ener.  Day,  Bristol ;  Qiiham,  .Symond's  inn. 
Chancery  Lane.    Dec.  18. 

CawDOd,  George  Corcey,  Sunderland,  near  the 
Sea,  Durham,  Tobacconist.  Swam  A  Co., 
Old  Jewry;  Messrs.  Wright,  Sunderland. 
Nor.  27. 

Chamock,  Henry,  Wakefield,  York,  Share  Broker 
and  Banker.  Messrs.  Baxter,  Lincoln's  Inn 
Fields ;  Fofjmnbe  Ik  Co.,  Wnkefield.    Nov.  27. 

Clack,  James,  Seckford  Street,  Clerkcn  well.  Baker. 
Groom,  Oflf.  Ass. }  jirmttrong.  Old  Jewry. 
Dec.  4. 

Clutterbuck,  Chas.,  Chandos  Street,  Covent  Gar- 
den, Victualler.  Green,  Olf.  Ass.  ;  ^bUtt, 
Newcastle  Street,  Strand.    Dec.  15. 

Cockhill,  John,  Almondbury,  York,  Shopkeeper. 
Battye  &  Co.,  Chancery  Lane;  Stephenson, 
Uolingfirth,  near  Huddersfieid.    Dec.  15. 

Crowdcr,  Wm.  Wyatt,  Birmingham,  Woolstapler. 
Cht^ttm,  Gray's  Jon  Square ;  Stabbs  &  Co.,  or 
Riehards,  Birmingham.     Dec.  18. 

Evans,  Edward,  Carnarvon,  Coal  and  Flour  Mer- 
chant. Taylor,  Furnival's  Inn  ;  WiUiamM,  Car- 
narvon.    Nov.  *2A. 

Filwards,  Henry,  Edgware  Road,  and  of  Crawford 
Street,  Saint  Mary-le-bone,  Middlesex,  Sur- 
geon and  Apothecary,  Chemist  and  Druggist. 
Clark,  Off.  Ass.  i  Tyai  &  Ca,  Beaufort  Build- 
ings, Strand.    Dec.  11. 

Edwards,  Edward,  Menai  Foundry,  Anglesea, 
Jronfounder.  Weeke^  Cook's  Court,  Lin- 
coln's Inn.     Dec.  18. 

Fozwdl,  Philip,  Painswick,  Gloucester,  Clothier. 
PeoTMe,  Minchin  Hampton  ;  Wateen,  Token- 
bouse  Yard.    Nov.  27. 

Fisher,  George,  Paul  Street,  Finsbur}',  Oil  and 
Colourman.  Grahami,  Off.  Ass. ;  Thoma»&.  Co., 
Tokenhouse  Yard.    Dec.  4. 

Flanigan,  John,  Hukne,  Manchester,  Dealer. 
Clarke  &  Co.,  Lincoln's  Inn  Fields ;  Higgin- 
frotf/om&  Co.,  Ashton-under*Lyne.   Dec. 4. 

Fowlet,  Robert,  Josh.  Powles,  and  James  Fowles, 
Rochdale,  Lancaster,  Joiners  and  Builders. 
Johneon  &  Co.,  Temple;  Lord,  Rochdale. 
Dec.  8. 

Foot,  Henry,  Horrabridge,  Devon,  Tailor.  Little 
&  Co.,  or  W,  J,  Little,  Devonport;  Messrs. 
Sole,  Aldermanbury,  London.    Dec.  15. 


Green,  John,  Sprotbrough  Mills,  near  Doacaster, 
York,  and  William  Green,  of  Swtnton,  near 
Rotherham,  York,  Flint  Merchants.  BirkM, 
Hemlngfield  near  Barnsley;  Holme  &  Co., 
New  Inn.    Nov.  24. 

Henry  Gibbs  and  John  Gibbs,  Birmingliam,  War- 
wick, Button  Makers.  CkapUn,  Gray's  Inn 
Square  ;   Httrriaon,  Birmingham.     Nov.  24. 

Griffith,  Ellis,  Tremadoc,  Carnarvon,  Skinner  and 
Tanner.  Widdowe,  Copthall  Court,  London  ; 
Gr{^M,  Carnarvon.     Dec.  11. 

Humpbris,  Sarah,  Heme  Hill,  Surrey,  Builder. 
Lack'ngton,  Off.  Ass. ;  Coe,  Pield  Court, 
Gray's  Inn.    Nov.  24. 

Hampson,  Thoma»,  Liverpool,  Broker.  JohnMon 
ii  Co.,  Temple :  Messrs.  Wood,  Manchester. 
Nov.  27. 

Hedges,  David,  Oxford,  Plumber,  Painter  and 
Glazier.  Green,  Off.  Ass. ;  Overton  &  Co., 
Old  Jewry.    Dec.  1. 

Hayes,  John,  Manchester,  Upholder  and  Cabinet 
Maker.  AdUngton  &  Co.,  Bedford  Raw; 
Bell  Si  Co.,  Manchester.     Dec.  1. 

Horton,  Thomas,  West  Bromwich,  SUffbrd,  Iron- 
founder.  Hunt,  New  Boswell  Court,  Lincoln's 
Inn;    IPtiXm,  Bilstoo.     Drc.  i. 

Horsfall,  Jeremiah,  Farfield,  Addingbam,  York, 
Cotton  Spinner  and  Manufacturer.  Waiter 
&  Co.,  Symonds  Inn,  Chancery  Lane ;  Totmn, 
Bradford.     Dec.  4. 

Harrison,  John  Jefferson,  Gateshead,  Durham, 
Paper  Manufacturer.  AfeggiMn  &  Co.,  King's 
Road,  Bedford  Row ;  Donkin  &Co.,  Newcastle- 
upon-Tyne  ;  Brown^  Newca8tle-4ipon-TyDe. 
Dec.  4. 

Hubble,  Benjamin,  Deptford,  Kent,  Victualler. 
Graham,  Off.  Ass. ;  Evitl,  Haydon  Square, 
MInories.     Dec.  8. 

Hcpper,  Christopher,  Bradford,  York,  Auctioneer 
and  Furniture  Broker.  Hawkhu  &  Co  ,  New 
Boswell  Court,  Lincoln's  Inn ;  Slrother,  I<eeda. 
Dec.  8. 

Hobbins,  Joseph,  Wednesbury,  Stafford,  Iron  Mas- 
ter. Sin^an  Sl  Co.,  Furnival's  Inn  ;  Wood- 
ward,  Wednesbury  ;  Robinson  &  Co.,  Dudley. 
Dec.  8. 

Hemming,  Edward,  Astwood  Bank,  Heckenham, 
Worcester,  Needle  Manufacturer.  Dawes, 
Serjeant's  Inn,  Fleet  Street ;  Cheek,  Evesham. 
Dec.  11. 

Han  nan,  George,  Manchester,  Victualler,  jfilem 
&  Co.,  Bartlett's  Buildings;  Preteott,  Man- 
chester.   Dec.  11. 

Hill,  Edward,  Wortwell,  Norfolk,  Miller  and  Far- 
mer. Carlhew,  Harleston ;  Coode  &  Co., 
Guildford  Street,  Russell  Square.    Dec.  11. 

Hulke,  William,  Benjamin  Hulke,  and  John  East 
Dixson,  Deal,  Kent,  Bankers.  PhUUps,  Sine 
Lane,  London ;  Gravemer  &  Co.,  Deal.  Dec. 
11. 

Halliday,  John,  Wapping,  Middlesex,  Mast  aad 
Block  Maker.  Graham,  Off.  Ass.  ;  5/rvcas  A 
Co.,  Queen  Street,  Cbeapside.    Dee,  15. 

Hawkius,  Charles,  Tottenham  Court  Road,  Mid- 
dlesex, Draper.  Johnson,  Off.  A8S.  ;  Atkm  sf » 
Cbeapside.    Dec.  15. 

Hall,  Christopher,  Piccadilly^  Upholsterer.  Gib- 
son.  Off.  Ass. ;  Garrard,  Suffolk  Steet,  Pall 
Mall  East.    Dec.  18. 

Johnson,  Henry,  Archer  Street,  Haymarket,  Sword 
Cutter.  Green,  Off.  Ass.;  Walker,  South- 
ampton Street,  Bloomsbnry.    Nov.  24. 

Jones,  George,  Birmingham,  Ironfonnder.  Clarke 
Sl  Co.,  Lincoln's  Inn  Fields;  RawUtm^  ^^r- 
mingbam.    Nov.  27. 
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Jobnaoii,  ReiOMnio  King,  Red  Croat  Street,  Crip- 
picgate,  London,  Apothecary  and  Drnggist. 
Cimrk,  Off.  Ass. ;  Smith,  Bridge  Street,  South- 
wark.    Dec.  1. 
JoDca,    William,    Tregaron,     Cardigan,    Butter 
Dealer.       Cuve(fe  St  Co.,  Southampton  Bulld- 
IngSy  Chancery  Lane  ;  Kaugh  &  Co.,  Shrews- 
bary.    Dec.  15. 
Jones,  Kdward,  Wrexham*  Denbigh,  Ironmonger. 
iirkardt  &  Co.,  Lincoln's  Inn  Fields ;   Fosier, 
WoWerhampton.    Dec.  15. 
Jackson,  William,  Louth,   Lincoln,  Corn,  Coal, 
and  Raff  Merchant.    HicJkt  &  Co.,  Gray's  Inn 
Square  ;  MUtm,  Louth.    Dec.  18. 
Knight,  Alfred,  Wood  Street,  Cbeapside,  Worsted 
Yam    Manufacturer.      Edwards^  Off.    Ass.; 
Steoent   &    C0.9    Queen    Street,    Cbeapside. 
Dec.  4. 
King,  Samuel,  Belmont  House,  Vauzball,  Surrey, 
Steam  and  Ship  Boat  Builder,  and  Wine  Mer- 
chant.   ClarA,Otf.  Am.  i  TViyibr,  North  Build- 
ings, Hnsbury.    Dec  8. 
Knight,  Samuel,  Exeter,  Stone   Mason*    Homd, 

Exeter  ;   CMpperion,  Bedford  Row.     Dec.  B. 
Kay,  William  Porden,  and  Edward  Nicholas  Ken- 
dall, Douglas,  near  Frederickston,  Countv  of 
York,  Province  of  New  Brunswick,   Bntish 
North  America,  Brewers,  Engineers,  and  Mil* 
lers ;   the  said  William  Kay  now  residing  at 
28,  Bedford  Street,  Commercial  Road,  Mid- 
dlesex ;  and  the  said  Edward  Nicolas  Kendall 
at  No.  9,   Hamilton    Terrace,  Hyde    Vale, 
Greenwich,  Kent.    Edwards,  Off.  Ass. ;  SAoul- 
bridge.  South  Square,  Gray's  Ion.    Dec.  15. 
Kellett,   James,   Hunter,  Ulrcrston,    Lancaster, 
Cabinet  Maker.     Makhuon  &  Co.,  Temple; 
Pottkihwaite,  Ulverston.    Dec.  15 
Knill,  John  Chamberlain,  Gloucester,  Tailor  and 
Draper.    NichcUt  &.  Co.,  Cook's  Court,  Lin- 
coln's Inn  ;    Loregrtnte,  Gloucester.    Dec.  18. 
Lewis,  George,  and  Joseph  Frost,  Thorpe-le-Soken, 
Essex,  Carpenters  and  Builders.     Church  and 
Sons,  Colchester  ;  Ereeman,  Bartlett's  Build- 
ings^ Holborn.    Nor.  24. 
Lowe,  Samuel,  Kidderminster,  Warwick,  Carpet 
Manufacturer,      Hoimt  i    Co.,   New   Inn; 
Talbot,  Kidderminster.    Nov.  27. 
T^zarqa,  Isaac  Lewis,  Kingston-upon-HuU,  York, 
Jeweller. "  TaiterthaU,  Great  James  Street, 
Bedford  Row ;  Uoole  &  Co.,  Sheffield.     Nov. 


monger  and  Farrier.      AU^ger,  Off.  Ass. ; 
Smith,  Barnard's  Inn.    Nov.  24. 
Mallett,  Joseph,  Wardonr  Stieet,  Oxford  Street, 

Printer  and  Publisher.       Johiuom,  Off.  Ass.  ; 

Cnu,  Surrey  Street,  Strand.    Nov.  27. 
Morgan,  Morgan    David,    Beaufort    Ironworks, 

Llangattock,  Brecon,  Grocer.     Baker,  Aber- 
gavenny ;  GiUwrd  &  Co.,  Bristol ;  Fameli  & 

Co.,  Bedford  Row.    Dec.  4. 
Milnes,    Edward,    Bradford,    York,    Innkeeper. 

Flower,  Bread  Street,   Cbeapside;    Bentley, 

Bradford.    Dec.  4. 
Matkin,  Geoige,  and  Joseph  Buxton,  Chorlton- 

upon-Medloek,  Gloucester,  Grocers  and  Tea 

Dealers.     Bishop  A  Co.,  Verulam  Buildings, 

Gray's  Inn  ;  ^Kfinali,  Manchester.    Dec.  4. 
Milton,  Robert,  Uxbridge,  Slop  Seller  and  Draper. 

Laehimgtom.  Off.  Ass. ;  Beethoims,  Thavieslnn. 

Dec.  8. 
Marshall,  Thomas,  Somer's  Place  West,  New  Road, 

Victualler.    Lackingtm,  Off.  Ass. ;  IHmmoch, 

Bucklersbury.    l>tc.  U. 
Melling,  Richard,  and  John  Melling,  Cborlton- 

upon-Medlock,  Mancheater,  Coach  Makers. 

Sharp,  SUple  hifl ;  Rowley  &  Co.,  Manchester. 

Dec.  U. 
Myers,  Samuel,  late  of  Pndsey,  Calverley,  York, 

but  now  of  Smeaton,  York,  Victualler  and 

Butcher.    King,  Verulam  Buildings,   Gray*s 

Inn  ;  Messrs.  Lee,  Leeds.     Dec.  18. 
Nicholson,   Joseph,    Halifax,    York,    Innkeeper. 

Jaeqmes  ft  Co.,  Ely  Place ;  tiolroyd,  Halifax. 

Dec.  I. 
Noakes,  Frederick  George,  Deal,  Kent,  Tdlor  and 

Draper.     Belcher,  Off.  Ass.;  Stevens  &  Co., 

Queen  Sereet,  Cbeapside.    Dec.  11. 
Noble,  John,  Paragon  Mews,    New  Kent  Road, 

Surrey,  Wheelwright,  Smith,    Hackheyman, 

and  Cabriolet  Proprietor.     Oraham,  Off.  Ass. ; 

Fitch  &  Co.,  Union  Street,  Sonthwark,    Dec. 

11. 
Oakcs,   Joseph,    Birmingham,    Coal    Merchant. 

Messrs.  Rmshsoorths,  Staple  Ion ;  Watu,  Wed- 

nesbury.     Nov.  27. 
Oxborrow,  Geoige,  Brighton  Place,  Hackney  Road, 

Middlesex,  Linen.  Draper.     Oroom,  Off.  Ass. ; 

Reynolds,  Adam  Street,  Adelphi.    Dec.  8. 
Penny,  John,  Southampton,  Builder.    Rhodes  ii 

Co.,  Chancery  LsLne;  Sharp  &  Co.,  Soutiiamp- 

ton^    Nov.  27. 


27. 


Lee,  Thomas,  Cockfeld,  Durham,  Draper  and 
Grocer.  Stevenson,  Darlington  ;  Bum,  Great 
Carter  Lane,  Doctors'  Commons.    Nov.  27. 

Lye,  John  Bleck,  Hereford,  Dealer  in  Cattle, 
Banker  and  Malster.  Jay,  Hereford  ;  Hall, 
New  lluawell  Court,  Lincoln's  Inn.    Dec.  I . 

Leake,  Edmund,  Holme,  Almondbury,  York, 
Clothier.  Battye  A  Co.,  Chancery  Lane; 
7\umer,  Huddentlield.    Dec.  4. 

Lcefe,  George  Ewbank,  and  James  Yates,  Fore 
Street,  London,.  Wholesale  Haberdashers. 
Green,  Off.  Ass. ;  Reed  &  Co.,  Friday  Street, 
Chef  psiile.    Dvc.  8. 

Laidman,  Jonathan,  Liverpool,  Ship  Owner  and 
Merchant.  fFlatson,  Liverpool ;  AdUmgton  Sc 
Co.,  Bttlford  Row.    Dec.  8. 

Laic,  William,  Newport,  Berkely,  Gloucester,  Vic- 
tualler. Ltwis,  Field  Court,  Gray's  Inn; 
J}mberly  &  Co.,  Dunley.    Dec.  8. 

Lewis,  Henry,  otherwise  Henry  Price  Lewif,  Llan- 
dovery^ Carmarthen,  Draper.  Clarke  &  Co., 
Lincoln's  Inn  Fields ;  Lemon  or  Harley,  Bris- 
tol.   Dec.  11. 

Moorey,  Willtttm,  High  Stieet,  Peckham,  Iron* 


Powell,  Thomas,  Carpenter  Street,  Hanover  Square, 
Carpenter.  Abbott,  Off.  Ass. ;  Smith,  Chan- 
cery Lane.    Dec.  4. 

Parke,  James,  and  Charles  Kenrick,  Liverpool, 
Tailors  and  Drapers.  Morris  it  Co.,  Bartlett's 
Buildings,  Holborn  \  Messrs.  Norris,  Liver- 
pool.   Dee.  4. 

Porter,  John,  Ordsall,  Nottingham,  Coach  Manu- 
facturer. Hawkins  &  Co.,  New  Boswell  Court, 
Lincoln's  Inn;  Aiee  &  Co.,  East  Retlbrd. 

I'CC.  4« 

Parker,  Benjamin,  Hampstead,  Middlesex,  Grocer 
and  TVa  Dealer.  AUager,  Off.  Ass. ;  Turner 
&  Co.,  Baaing  Lane.    Dec.  8. 

Pound.  George,  Dalston,  Middlesex,  Victualler. 
j»bolt.  Off.  Ass. ;  Sawyer,  Bow  Lane,  Cheap- 
side.    Dec.  18. 

Reynolds,  Rowland  John,  Connaoght  Yard,  Con- 
naught  Terrace,  Edgcware  Road,  Dealer  in 
Horses.  Clark,  Off.  Ass.;  Sanford,  Adelphi 
Terrace.    Nov.  24. 

Randolph,  John,  Bridge  Street,  Westminster,  Sur- 
geon and  Apothecary.  Green,  Off.  Ass.  ; 
Messrs.  Kempson,  Abingdon  Street    Nov.  27. 

Roberts,  WUlinip  Mortimer,  Pembroke,  Innkeeper 
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And   Pnrnicr.    Sfftetu^  Gray't  Inn   Squ&re ; 

Perkins,  Uristul.     Dec.  1. 
Roberts,  Henry,  Oxford,  Buker,  Corn  Dealer  and 

Mealronn.  Tknmpson,  Chancery  Lane.  Dec.  8. 
Robinson,  Jaines,  Kingston-npon-HulI,  Scrivener. 

Hicks  &  Co.,  Gmy^s  Inn  Square ;  Hotften,  Hall. 

Dec.  II.  ,      ^ 

Roberts,  Hugh  Julian,  Old  London  Street,  London, 

Merchant.     Jffkiuan,  Off.  Ass. ;  Fty  &  Co., 

Cbenpside.     Dec.  15. 
Stuch6eld,  William,  Great  Western   Road,  Pad- 

dington,  MiihUcsex,  Horse  Dealer.      Gibson, 

Off.  Ass  ;  Lewis  [no  at/dress  gazetted] .  Nor-  24. 
Shattock,    John,    Bishop's    Lydeard,  Somerset, 

Scrirener.       Clarke    &    Co.,    Lincoln's    Inn 

Fields  ;  Hancock,  Taunton.     Nov.  2\. 
Springbrtt,  John,  and   Charles  Edward  Wraxall, 

Phcenix   Wharf,   Whilelriars,  London,  Coal 

Merchants.      Groom,  Off.  Ass. ;  Jtfrdesun,  St. 

Mar>'-ftt-Hin,  Eastcheap ;  and  Cott,  Token-* 

bouse  Vat d.    Nov.  27. 
Stone,  Willmm,  Gloucester,  Linen  Draper.     »7«7- 

combe  &  Co.,  Gluucester  ;  Pluckneit  Sc  Co., 

Lincoln's  Inn  Fields.    Dec.  1. 
Saraker,  Samticl,  Rathbone  Plscc,  Oxford  Street, 

Linen  Draper.    jiUager^  Off.  Ass* ;  Goddard, 

Wood  Street,  Cheapside.    Dec.  4. 
Smith,  Thomas,  Thornhury,  Gloucester,   Tailor 

and    Drajier.       UnUun,    Bristol  j    Davison, 

Cheapside.     Dec.  4. 
Stoker,    William,    Newcastle-upon-Tyne,    Com 

Dealer.    NichulU  &  Co.,  Cook's  Court,  Lin- 

coin's    lun  ;     Kent,    Newcastle-upon-Tyne. 

Dec.  4. 

Sigston,  Robert  Henry,  and  Joseph  Tealt  Sigston, 
Leeds,  York,  Druggists.  CondeU,  Lincoln's 
Inn  Fields ;  Stott^  Lecdn.     Dec.  d. 

Soell,  HnghjCullington,  Cornwall,  Auctioneer  and 
Furniture  Broker.  lAitle,  Devonport;  Afo- 
kmuM  Hi  Co,,  Temple.     Dec.  8.  ^ 

Stephen,  George,  Basinghall  Street,  London,  Scri- 
vener and  Bill  Broker.  PenneU,  Off.  Ass.; 
Overion  &  Co.,  Old  Jewry.    Dec.  II. 

Smith,  William,  Barlleli's  Passage,  Fetter  Une, 
London,  Stationer  nnd  Bookbinder.  Smilk, 
Dorset  Street,  Fleet  Street.    Doc.  11. 

Smith,  Lewis  Joseph,  and  Pliilip  Summers, Taber- 
nacle Walk,  Finsbury,  Fancy  Suiioners  and 
Printers.  Uckington,  Off.  Ass. ;  Tonge,  To- 
kenhouse  Yard.     Dec.  15. 

Smallfield,  John  Stone,  Newgate  Street,  London, 
Bookseller,  Printer  and  Publisher.  Green^ 
Off.     Ass.;    Birketi   &    Co.,    Cloak    Lane. 

Dec.  18. 
Seatham,    Samuel    Dickinson,   Liverpool,  Iron- 
monger.   ShacUetan  &  Co.,  Liverpool ;  Box- 
endule   &   Co.,    Great     Winchester     Street. 

Tatham,  James,  Csstle Street,  City  Road,  Middle- 
sex, Rectifyinif  Distiller.  PenneU,  Off.  Ass. ; 
Pamiker  &  Co.,  London  Street,  Fcnchurch 
Street.     Nov.  27. 

Taylor,  Joseph,  Wednesbttry,  SUfford,  Iron  Mer- 
chant and  Victualler.  ChagtUn,  Gray's  Inn 
Square;  Harrison,  Birmingham.     Nov.  27. 

Treasure,  Nathaniel,  Reading,  Berks,  Bool  and 
Shoe  Manufacturer.  Beieher,  Off.  Ass.; 
Yates,  Bury  Street,  St.  Mary  Axe.    Dec.  1. 

Thurston,  Samuel,  Grosvenor  Row,  Pimllco,  Corn 
and  Coal  Merchant.  Edwards,  Off.  Ass.  j 
Hughes,  Castle  Street,  Holbom.     Dec.  4. 

Thorns,  Peter  Perring,  Warwick  Sqnare,  London, 
Printer  and  Swrcotyper.  Grahatn,  Off.  Ass. ; 
Clarke,  BlshopsgaU'Cbnrch  Yard.    Nov.  24. 

^    ^   -.  EdwUi  and  John  Ogden,  Leeds,  York, 


Iron  and  Brass  Founders,  and  Engine  Makerv. 
Walter  &Co.,  Symond's  Inn,  Chancery  Lane ; 
Tolson,  Bradford.    Dec.  8. 
Tddesley,    Isaac,    Willenhall.    Sufford,    Grocer. 
WhUe&.Co,,  Bedford  Row;  5flt</A,  Walsall. 
Dec.  8. 
Treherne,  Thomas,  Oxford  Street,  Upholsterer. 
Abbntt,  Off.  Ass. ;  Pain  &  Co.,  Great  Marl* 
borough  Street.     Dec.  15. 
Tillman,  James,  Aldgate,  London,  Tailor.    Clarke 
Off.    Ass.;    Tamer    &    Co.,    Basing    Lane. 
Dec.  18. 
Wark,  John,  Fountain  Court,  Cheapside,  London, 
Wine  and  Spirit  Merthant.    Abbott,  Off.  Ass  \ 
Bojfdell,  Devonshire  Street,  Q^cen  Square. 
Nov.  %A, 
Wile.  Joseph,  Stafford,   Ironmonger.      Bickneit, 
Lincoln's     Inn     Fields;     Weaver,    Stafford. 
Nov.  24. 
Williams,  George,   Haverfordwest,  Draper,  itoet, 
Haverfordwest ;  Hastings,  Red  Lion  Square. 
Nov.  24. 
Weldon, '  Thomi',     Holies    Street,     Cavendish 
Square,  Tailor.    Johnson,  Off.  Ass.;  Wn'gAi 
&  Co.,  Golden  Sq-wrc.    Nov.  27. 
Webb,    George,    Bristol,    Tea    Dealer.      Grants 
Bristol ;  Wansey  &  Co..  Ely  Place.    Nov.  27. 
Westall,  Booth,  Hindley  Green,  Hindley,   Lan- 
caster, Collier.     Ackers^  Manchester;  Arwr, 
King's  Road,  Bedford  Row.    Dec.  I. 
Wigg,  Lionel,  DarsUam,  Suffolk,  Cattle  Dealer. 
Read,  (lalesworth  ;    Francis   <k  Son,  MoDu- 
ment  Yard.     Dec.  4. 
Wright,  Win.  Nichols,  Nottingham.  Tailor,  Dra- 
per,   and    Clothier.      SiMifh,     Nottingham; 
Messrs.  Rasktpnrtk,  Staple  Inn.     Dec.  4. 
Wardle,  Thomas,  Wakefield,  York,  Draper.  HmU^ 
Aldermanbory,    Loodou ;     Robs*m,    Halifax. 
Dec.  8. 
Wilkinson,  John,  Brvmbo,  Chester,  Iron  Master. 
Taylor  9l  Co,,  Bedford  Row;  A/odlf/ocA, Ches- 
ter; Wagstaff&L.  Co.,  Warrington.     Dec. 8. 
Wallace,  Michael  Stewart,  otherwise  Michael  Shaw 
Stewart  Wallace,   Cooper's   Row,    Crutcbed 
Friars,  London,    Shipowner  and  Merchant. 
Juhnstm,  Off.  Ass.  ;  Johnston  6l  Co.,  New  Broad 
Street.    Dec.il. 
Wilde,  William  Gilley,   Ross,  Hereford,  Tanner. 
Wansey  &  Co.,  Ely  Place,  Holbom  ;  Hasseit, 
Bristol.    Dec.  15.' 
Wells,  James,    St.   Martin's-le-Grand,    U>ndoo, 
Woollen  Draper.    AUager,  Off.  Ass. ;   7W/- 
min,  Old  Jewry.    Dec.  18. 


PRICES  OF  STOCKS. 


J\t£sday,  22d  December,  1840. 

Bank  Stock  div.  7  per  Cent. --157 

.3  Per  Cent.  Reduced   - 89«|«9 

.H  per  Cent.  Cons.  Ann.  -  -  89}  with  div.  for  money. 
^  per  Cent.  Reduced  Annuities  -  97iaiAic4 
New  3f  per  Cent.  Ann.  -  98|  with  div.  for  nkoney. 
Ditto  Ditto  97|  «  |  ex.  div.  for  opff. 
Long  Annuities  expire  5th  Jan.  ISCO  -  -  13  a  ^J^ 
Annuities  for  30  yrs.  exp.  lOlh  Oct  1859  -  -  II44 
India  Bonds  3  per  Cent. -  ISi.dis. 

3  per  Ceat.  Cons,  for  opg.  15tli  Jan. 
'^       ^  89  a  8}  a  }  ex.  dir. 

Exchequer  BUls  1000/.  at  21rf.    -  -  -  U.  a  3j.  pm. 
Ditto  500/.  at  2H    -  -  -  2*.  a  4*.  pm. 

Ditto  Small    -    at  2^,    ,  •  •  4#.  a  6#.  pm. 
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Quod  ttairiii  ad  nob 


IWtiiiet,  et  aewffe  miiliiinest,  agitaanis. 
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LETTERS 
ON  THE  COURT  OF  CHANCERY. 


LBTTBR  VI, 

7b  the  BdUw4fftke  ijeyai  Ob§erper. 
Sir, 
As  the  tiine  now  draws  near  wlien  Parfia- 
ment  is  agiuo  to  assemUe.  and  when  the  new 
oidos  or  acts  for  redressing  the  evils  of  the 
Court  of  Chancery  will  be  brought  forward, 
I  must  say  that  I,  in  common  with  many 
otfaerR,  begin  to  feel  considerable  anxiety 
that    the   present    favourable    opportunity 
should  be  improved  to  the  uttermost,  and 
that  a  plan  may  be  propounded  that  will 
reach  the  root  of  these  evils ;  and  certainly, 
if  I  were  caHed  on  to  say  where  that  root  lay, 
I  should  axiswer,  without  any  hesitation,  in 
Southampton  Buildings ;  and  it  is  therefore 
to  the  Masters'  Office  that  I  shall  at  any 
rate  devote  one  letter.     This  Master's  Of- 
fice is.  in  fJBtet.  the  citadel  of  the  Court  of 
Chancery ;  all  the  other  parts  of  the  Court 
ve  the  outworks.     But  it  is  here  that  the  i 
great  mass  of  suits  are  worked  out ;  it  is 
here  that  the  &te  of  thousands  of  suitors 
are  determined.     Of  no  little  consequence 
is  it.  then,  that  it  should  be  an  efficient  of- 
fice,  and  ci^bie  of  discharging  the  duties 
entrusted  to  it.     I  shall  therefore.  Sir,  with 
your  permission,  enquire  whether  it  is  so ; 
and  if  not,  what  should  be  done  to  make 
it  10. 

That  it  is  not  an  efficient  office,  and  that 
It  is  open  to  great  abuse,  as  at  present  con- 
stituted, who  will  be  so  bold  as  to  deny  ? 
certainly  not  the  Masters  themselves.  Let 
us  see  what  Mr.  Stephen  said*  in  hli  time 
respecting  the  duties  a(  the  office  (which  it 
is  to  be  bbseryed  Jvpiain  precisely  the  same 
at  the  present  day).    •'  It  is  true,"  says  he, 

▼OL. XXI.— wo.  fifl. 


"  that  a  Master  who,  at  the  expense  of  his 
important  trust,  should  choose  to  be  idle, 
might  indulge  himself  in  that  fault  very 
largely,  without  lessening  his  official  in- 
come at  all.  He  may  delegate  to  his  clerks, 
without  conlroul  or  superintendence,  his 
most  important  functions,  without  losing  a 
single  fee.  The  public,  under  the  present 
system,  has  no  security  in  the  Master's  self- 
interest  against  his  idleness  ;  and  what  se- 
curity is  there  against  this,  or  faults  of  a 
still  worse  character  ? — what  but  his  sense 
of  duty,  and  his  sense  of  honour— his  moral 
principles,  and  his  fear  of  discredit  or  re- 
proach ?"     Evidence  Chan.  Com.  322.* 

Now  I  have  quite  as  high  an  opinion  of 
the  Masters  in  Chancery  as  of  any  otiier 
men  whatever ;  and  I  at  once  acquit  them 
of  all  "  faults  of  a  worse  character,"  to  use 
Mr.  Stephen's  words.  "  than  idleness  and 
inattention  to  their  duty."  But  1  cannot 
acquit  them  of  these  very  great  faults,  which 
Mr.  Stephen,  in  a  testimony  so  honourable 
to  himself,  says  they  may  commit  if  they 
please,  because  they  have  admitted  the  fact 
themselves.  When  I  use  the  words  "idleness 
and  inattention  to  duty."  I  use,  purposely, 
as  mild  words  as  I  am  able ;  nor  do  I  care 
what  keeps  them  from  the  discharge  of  their 
duties.  I  do  not  inquire  further  than  that, 
they  have  admitted  that  they  were  not  ai 
their  work.  But  this  plain  and  simple  fact 
is  proved  beyond  the  possibility  of  question 
by  the  return  made  last  session  by  the 
Masters  themselves,  of  the  number  of  hours 
passed  in  their  offices,  which  returns  re- 
vealed this  astounding  fact  to  the  world, 
that  certain  Masters  passed  just  double  the 
number  of  honrs  at  their  office  that  others 

*  See  further  as  to  Master  Stephen's  evi- 
dence, Mr.  Spence's  excellent  pamphlet,  pub- 
lished in  1831,  p.  48. 

M 


162 


Letters  on  the  Court  of  Chancery. 


did.^  [t  is  not  necessary  here  to  mention 
the  names ;  neither  is  it  quite  fair  to  do  so ; 
indeed,  I  wish  the  return  had  been  made 
out,  had  it  been  possible,  as  the  return  of 
the  sworn  clerks  was,  wiU^numbers- instead 
of  names ;  but  there  it  stands  to  speak  for 
itself,  that  a  master  may,  in  fact,  just  work 
as  hard  as  he  pleases — and  not  only  may.  but 
does  just  work  as  hard  as  he  pleases  :  that 
neither  "  his  sense  of  duty,*'  "  his  sense  of 
honour,"  "his  moral  principles,"  or  ''his 
fear  of  discredit  or  reproach^"  are  sufficient 
checks  in  all  cases  to  counteract  the  love  of 
ease  which  is  so  inherent  in  human  nature. 

But  the  return  to  which  I  have  alluded  is 
in  fact  very  imperfect,  and  really  bears,  not 
nearly  so  hard  on  the  absent  Masters  as 
would  at  first  sight  appear.  Granted  that 
certain  Masters,  by  this  return,  have  passed 
the  actual  number  of  six  long  hours  in  the 
buildingf  the  return  does  not  shew  how 
these  hours  were  in  fact  passed,  whether  in 
work  or  otherwise.  Ihe  return  simply 
shows  that  they  arrived  at  a  certain  hour, 
and  went  away  at  a  certain  hour ;  but  what 
was  done  in  the  interval  the  return  does  not 
show.  I  am  sorry  to  be  obliged  to  make 
this  remark,  but  I  commenced  this  letter 
with  the  determination  to  tell  the  truth ; 
however  personally  disagreeable  it  may  be 
to  my^lf,  or  possibly  to  others ;  and  it  is 
quite  notorious  that  the  interval  is  not  all 
passed  in  work.  It  will  be  sufficient  to  cite 
what  Mr.  Field  savs  as  to  this : 

"  There  is  a  great  deal  of  personal  delay 
with  the  Master  himself;  and  what  there 
is  does  not  so  much  harm  from  the  positive 
loss  of  time,  as  in  giving  tone  to  the  system. 
Some  masters  will  often  be  half-an-hour  or 
an  hour  after  their  time,  and  when  they 
come  in,  say  not  a  word  of  apology  for  the 
valuable  time  of  the  solicitors  which  they 
have  wasted.  Solicitors  in  consequence 
attend  less^  and  send  clerks  more.  Thier  nn- 
punctuaiity  cannot  be  wondered  at.  A  judge 
who  sits  in  a  private  room,  to  which  he  lets 
himself  in  and  out  through  a  side  door  by  a 
key,  cannot,  in  the  nature  of  things,  be  very 
punctual.  There  is  no  check  on  him.  Who 
is  it  knows  that  he  is  not  in  time  ?  Only 
his  own  clerk,  whom  he  may  discharge  at 
will,  and  one  or  two  of  the  canaille  soli- 
citors."^    And  a  little  further  on  he  con- 


.  ^  See  this  return  printed^  19  L.  0. 483 ;  and 
see  20  L.  O.  5. 

c  Mr.  Field  here  adds,  "Then  again  we  have 
had  at  times,  masters  so  grossly  overbearins^ 
and  oflTensive,  thai  a  gentleman  would  not  go 
near  them,  if  he  could  punsibly  avoid  it.  f/ap* 
pily  now  there  is  none  tuvh ;  no  body  of  men 


tinues,  "  The  public  office  is  another  im])e- 
diment  to  the  regular  and  active  discharge 
of  the  office  business  of  the  Master.  It  is 
too  tempting  a  refuge  from  the  solitude  of 
the.  Master's  dingy-  looking,  and  perhaps 
empty  room.  Whilst  the  Masters  are 
spending  a  few  minutes  in  this  office,  the 
solicitors  may  be  kept  waiting;  or  more 
probably  the  favourable  chance  b  seizetl, 
the  6«.  8<f .  attendance  is  marked,  and  an- 
other warrant  taken  out,  "  the  Master  being 
absent."  This  is  enough  to  shew  that  the 
hours  passed  in  the  building  are  not  dl 
passed  in  work..  Indeed,  I  could  fancy  a 
return  might  be  made  which  would  in  some 
cases  amuse  your  readers.  Altogether, 
Southampton  Buildings  seems  an  easy  sort 
of  place  enough,  not  well  adapted  for  amuse- 
ments, but  certainly  not  too  severe  in  its 
discipline. 

"It  was,  I  ween,  a  lovely  spot  of  ground. 
And  there,  a  season  a'tween  June  and  May, 
A  listless  climate  made,  where  sooth  to  say. 
No  living  wight  could  work,  ne  cared  even  for 
play." 

It  therefore  stands  now  proved  by  the 
most  incontestable  evidence,  that  the  Mas- 
ters not  only  can  be  absent  from  their  duty, 
if  they  please,  but  that  in  fact  they  have 
been  absent.  But  supposing  that  they  were 
all  present  and  in  full  work,  let  me  next 
see  how  the  business  is  carried  on,  in  what 
method,  by  what  system  they  dispatch  the 
important  matters  committed  to  them  by 
the  Court.  Having  seen  that  the  number 
of  hours,  nay  of  days,  in  which  they  will 
work,  is  left  to  their  option,  to  their  discre- 
tion, to  their  sense  of  duty,  or  the  risk  of 
exposure,— let  us  next  see  what  system  is 
adopted  for  expediting  the  business  ;  let  us 
see  how.  these  optional  hours,  thus  curtiuled 
and  trenched  on, — thus  invaded  by  secret 
passages  and  side  door  keys, — thus  beguiled 
in  the  public  office,  and  diverted  in  half 
hours*  gossiping  ;— let  us  see  how  they  are 
parcelled  out. 

But  before  doing  this,  let  us  consider  how 
any  man,  or  body  of  men,  most  of  all,  how 
any  court  of  justice  oppressed  by  work,  en- 

~  ■  -' 

could  he  found  more  courteous  than  the  pre- 
sent masters ;   but  most  practitioners  can  re- 
'  member  more  than  one  of  a  very  opposite  cha- 
'  racter.     It  could  only  be  from  sitting  in  a  pri- 
'  vate  room,  thut  pulilic  oflirera  could  become 
such  bullies  as  the  Court  before  now  has  bad 
in  this  situation.    Were  it  not  useless,  the  so- 
licitors could  tell  stories  of  such    masters, 
whii'h  would  be  thought  incredible."  This  was 
written  last  spring,  and  I  trust  tliat  the  day  of 
such  bpllies  will  never  return. 
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deavours  to  dispoBe  of  it.    There  is,  as  far  as 
I  know,  only  one  method,  which  being  un- 
doubtedly the  best,  is  universally  adopted. 
It  is  this,  attend  to  one  thing  at  a  time,  and 
stick  to  it  till  you  finish  it.    Thus  in  all  other 
courts  that  I  ever  heard  of,  one  cause  is  taken 
at  a  time  and  is  disposed  of ;   and  if  it  were 
otherwise,  I  cannot  conceive  how  business 
could  be   got  through.      Suppose  that  a 
Judge,  after  hearing  the  statement  of  the 
plaintiff's  case  in  cause  No.  1 .  stopped  there, 
and  heard  the  defendant's  case  in  No.  2 ; 
stopped  there,  and  heard  a  witness  examined 
in  No.  3 ;  and  thus  went  on  through  his  list: 
what  would  be  the  progress  which  he  would 
make  ?  and  what  would  be  the  satisfaction, 
either  to  the  Judge  or  the  suitor  ?     Yet  this 
is  the  common  practice  of  the  Master's  Of- 
fice.    It  is  true,  that  exceptions  are  made, 
more  especially  of  late,  by  some  of  the  ablest 
of  the  present  Masters;  but  the  ordinary 
mode  of  disposing  of  business  of  this  oQce, 
is  by  what  are  called  hourly  warrants, — as  to 
the  disastrous  effect  of  which,  there  is  abun* 
dant  evidence.     I  may  just  mention  a  very 
pertinent  passage  in  the  pamphlet  of  Mr. 
Spence,  published  in  1831,  which  is  fully 
supported  by  the  evidence  contained  in  the 
Report   of  the  Chancery  Commissioners. 
"  Instead,"  says  he,  "  of  Masters  or  their 
clerks  finishing  what  they  begin^  it  is  their 
practice  to  proceed  in  each  matter  by  hourly 
warrants,   of  which    hour  frequently  not 
more  than  one  half  is  employed  on  the  bu- 
siness in  hand.     By  this  practice,  warrants, 
the  expence  of  which  is  considerable,  are 
multiplied,  and  much  time  is  wasted.     Mr. 
Winter  states  that  in  Morgan  v.  Lord  Cla- 
rendon^ the  solicitors  of  the  parties  must 
have  walked  backwards  and  forwards  to  the 
Master's  Ofiice  to  attend   warrant,    1878 
times,  and  thus  wasted  624  hours,  which  is 
more  than  two  months  at  ten  hours  a*day." 
But  this,  it  may  be  said,  was  before  the 
Masters  were  put  on  fixed  salaries,  but  were 
paid  in  part  by  fees.  The  same  practice,  how- 
ever, exists,  with  the  same  ruinous  conse- 
quences, at  the  present  day.     Mr.  Field,  in 
his  pamphlet  (p.  44),  gives   an  elaborate 
statement,  founded  on  the  practice  of  his 
own  office,  which  shews  how  difficult  it  is 
to  expedite  business  under    this  system. 
*'  When  it  is  remembered,  "  he  says,  "  that 
a  warrant  is  generally  an  appointment  for 
half  an  hour  only,  and  that  there  are  only 
about  1 80  days  in  a  year  on  which  warrants 
are  made  returnable,  it  is  not  difficult  to  see 
that  in  some  of  the  offices  no  diligence  would 
get  through  a  comjfficated  reference  under 
two  or  three  years,  if  parties  proceeded  by 


steps  of  single  warrants  each,  even  if  they 
proceeded  ex  parte  in  default  of  attendance, 
swearing  to  each  service.  Eighteen  or 
twenty  warrants  in  the  year  would  be  the 
whole  attention  that  could  be  got,  and 
perhaps  the  passing  of  accoimts  would 
want  double  the  time.  The  working  time 
of  an  hour's  warrant  cannot  be  reckoned 
above  a  clear  uninterrupted  half  hour,  as  it 
does  not  begin  or  end  punctually,  and  it 
never  happens  that  the  Master's  clerk  is  not 
interrupted  several  times  in  the  course  of 
the  meeting,"  p.  45.  Under  these  circum- 
stances, the  Vice  Chancellor  might  well 
make  the  following  remark  in  answer  to  a 
question  as  to  the  Masters  in  his  evidence 
before  the  House  of  Lords  last  summen 

'*  In  former  times,  the  Lord  Chancellor 
has  occasionally  called  in  a  Judge  or  two 
Masters  in  Chancery  to  assist  him  :  is  that 
a  resource  that  could  be  made  use  of  in  these 
times  r  No  I  think  not.  /  think  if  the 
Masters  could  call  in  the  Lord  Chancellor  to 
assist  them,  it  might  be  beneficial.*'  Min. 
Ev.  1840.  p.  8. 

And  now.  Sir,  I  think  I  have  said  suffi- 
cient to  shew  that  the  Master's  office  is  not 
an  efficient  office,  or  capable,  at  any  rate 
according  to  its  present  practice,  of  dis- 
charging the  duties  entrusted  to  it.  How 
it  may  be  rendered  efficient,  how  it  may 
be  converted  into  a  blessing  to  the  suitor, 
instead  of  a  curse,  I  will  endeavour  to 
shew  in  my  next  letter,  although,  certainly, 
I  think  the  reform  must  be  here  a  verv  ex- 
tensive one. 

Before  concluding  this  letter,  however,  I 
would  fain  disclaim,  if  it  be  necessary,  any 
thing  disrespectful  to  ihy 

"  Very  noble  and  approved  good  Masters." 

I  am  quite  willing  to  admit  that  no  personal 
blame  rests  on  any  of  them.  They  cannot 
alter  a  system  formed  to  their  hands  :  here 
and  there,  under  particular  circumstances, 
they  may  expedite  a  particular  suit,  but  it 
is  the  strongest  condemnation  of  the  office 
which  can  be  passed,  that,  however  able  and 
willing  these  eminent  individuals  may  be, 
they  cannot  do  their  duty  to  the  suitor;  they 
have  not  sufficient  powers  committed  to 
them  to  do  so.  I  would  willingly  save  them 
from  a  routine  in  which  they  deteriorate  in- 
stead of  improve ;  in  which  the  genius  of 
the  place  breathes  over  them  a  lassitude  be- 
fore unknown  to  them, 

"  For  whomsoever  the  villain  takes  in  hand. 
Their  joinU  unknit,  their  sinews  melt  apace. 

As  lithe  they  ifrow  as  any  willow  wand. 
And  of  their  vanquished  force,  remaios  no 
trace," 
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How  this  wsuirection  maybe  made,!  will 
endeavoor  shortly  to  shew. 

I  am.  Sir, 
Your's,  with  much  regard, 

Pjstbb. 

PS  Since  I  wrote  this  letter,  I  h^e 
seen  two  letters,  (parts  of  a  series)  signedZ., 
on  the  subject  of  the  Master's  Office,  m  the 
Examiner  of  the  20th  and  27  th  of  December, 
in  which  I  am  happy  to  find  the  writer  (evi- 
denUy  very  well  informed  on  the  subject)  has 
arrived,  by  means  of  the  same  sources,  to 
somewhat  similar  conclusions.  1  am  happy 
to  have  so  able  a  fellow-workman  in  the 
same  field,  although  probably  1  may  gofnr- 
ther  in  the  work  of  reform  than  he  seems 
inclined  to  do  at  present. 


BIOGRAPHICAL  NOTICES. 

Sbvsbal  eminent  lawyers  have  recently 
died,  and  it  becomes  our  duty,  according  to 
the  plan  of  our  work,  briefly  to  notice  the 
principal  events  of  their  lives. 

Sir  Saxubl  Shbphbrd. 


Sir  Samuel  Shepherd,  although  he  has 
of  late  years  passed  much  out  of  public 
sight,  filled  in  his  time  several  of  the  most 
eminent  offices  of  the  state,  and  was  more- 
bvre  much  esteemed  and  respected  in  pri- 
vate life.     He  was  born  in  London  in  the 
year   1757,   his  father  being  an  opulent 
trader  in  the  city.     He  was  entered  at  the 
Inner  Temple,  was  called  to  the  bar  inMich- 
aplmas  Term,  1781,  and  went  the  Home 
Ciicuit   and     Surrey    sessions.    Here    he 
gradually  gained  a  footing,  and  took  the 
deffree  of  Serjeant  in  the  year  1796;  and 
that  of  King  s  Serjeant  in  1 799 .     In  tSl  2. 
be  was  made  King's  Ancient  Serjeant,  a 
dignity  not  now  conferred;  and  in  18i6, 
he   was   created  Solicitor    General.      Sir 
William  Garrow  being  Attorney  General, 
some  doubt  arose  in  his  case  as  to  a  point 
of  precedence,  -  a  subject  of  much  jealousy 
amone  lawyers.     The  King's  Ancient  Ser- 


precedence,  we  believe  that  the  office  of 
Ancient  Serjeant  has  not  been  conferred  cm 
any  one  since  Sir  Samuel  Shepherd  held  it. 
In  1817.  he  was  created  Attorney  General, 
on  the  elevation  of  Sir  William  Garrow  to 
the  bench,  but  here  the  affliction  of  deaf- 
ness, to  which  he  had  for  some  time  been 
subject,  much  increased  on  him ;  and  al- 
though he  was  urged  repeatedly  to  accept  a 
seat  on  the  English  bench,  he  steadily  re- 
fused, —  assigning  a»  a  reason,  that  be  never 
would  subject  a  criminal  to  the  chance  of 
being  found  guilty,  through  his  ioalxlity  to 
hear  the  whole  of  the  evidence  distinctly. 
In  1819,  however,  he  was  induced  to  ac- 
cept the  office  of  Chief  Baron  of  Scotland, 
the  duties  of  which  he  discharged  to  the 
entire    satisfaction  of  the  suitors  of    that 
court  for  a  considerable  period.     He  held 
this  office  until  the  year  1830,  and   has 
since  that  period  retired  from  public  lif«- 
He  died  on  the  2d  of  November  hist,  aged 
81,  leaving  one  son,  Mr.   Shepheid,  tfee 
counsel  to  the   Admiralty,   and    Queen's 
Counsel.     Sir  Samuel  Shepherd  was  a  pro- 
found and  aUe  lawyer,  and  was  highly  es- 
teemed for  his  honourable  conduct  througb- 
ont  life.     His  goodness  of  heart  and  kind- 
ness of  manner  will  be  long  rememi>ered  by 
those  who  had  the  advantage  ef-  Ins  ac-. 
^uaintance. 


among  lawyers.  'I  he  limg 
jeant  was,  when  Ae  office  was  conferred 
on  Sir  Samuel,  entitled  to  rank  before  the 
Attorney  General ;  but  as  this  was  obviously 
inconvenient  in  his  case,  by  a  royal  man- 
date, dated  Dec.  14.  54  Geo.  Ill,  the 
King's  Attorney  and  Solicitor  General  were 
ordered  to  have  place  and  audience  before 
the  King's  Ancient  Serjeant.  In  conse- 
quence of  this  alteration  in  the  table  oft 


Sir  William  Garbow. 

We  took  occasion  on  the  retirement  of 
Mr.  Baron  Garrow  from  the  Exchequer 
Bench,  to  notice  at  some  kngtb,  the  most 
prominent  circumstances  connected  with' 
his  life  (See  5^  L.  O.  25«-M6).  Since 
his  vatirement  horn  the  bench  he  baa  liveA 
a  retired  life  at  Pcgwell  Cottage,  near 
Kamsgate.  He  died  on  tlie  24th  of  Sep- 
tember last,  and  has  left  one  daughter,  wba 
was  married  to  F.  F,  Lettsom,  Esq.,  eldsat 
son  of  the  late  Dr.  Lettsom, 

Sib  Williah  Bollaitd. 

Sir  William  Holland,  anotlier  refined 
Baron  of  the  Exchequer,  has  ako  recently 
died.  He  was  called  to  the  bar  by  the 
Middle  Temple,  in  Easter  Term,  1801,  and 
appointed  a  Baron  of  the  Exchequer  ia 
1829.  His  practice  at  the  bai  was  never 
very  extensive,  but  he  was  a  painstaking 
;and  careful  judge,  and  an  amiable  and 
honourable  iLan.  He  was  a  book  collector 
■  of  no  ordinary  pretensions,  as  has  beea 

shewn  by  the  recent  sale  of  his  extenave 

library.  •» 


Poimta  of  Common  Lmo  Praeiiee. — Praeiiee  aa  to  Notices  of  Trial,  4rc.  16^ 

POINTS  OF  COMMON  LAW  of,  or  damage  done  to  goods,  by  wliom  miigt 

PRACTICE  ^^^  action  be  brought,  the  vendor  or  pur. 

chaser  ? 

15.  Where  goods  are  tenl  by  a  carrier,  to  a 
person  who  has  tlie  option  of  accepting  or 
returuing  them,  by  wnom  must  the  action 
be  brought  in  cose  of  loss  or  damage  } 

16.  Where  a  vendor  has  exercised  bis  right  of 
stoppage  in  irantifu,  who  can  roaiutaao  an 
action  for  damage  done  to  the  goods  ? 

7.  Where  the  seller  of  goods  engages  to  nay 
the  carriage,  can  he  or  the  purchaser  bring 
ao  action  for  damage  ? 

IS.  An  agent  has  a  special  property  in  goods  ; 
is  be  entitled  to  sue,  though  ho  did  not 
deal  with  them  as  his  own  } 

19.  Where  an  agent  lets  land,  and  the  te»- 
anl  engages  to  pav  rent  to  him,  can  Uie 
agent  recover  it  in  liis  own  name^ 

20.  Aa  agent  contracts  for  the  purchase  of  an 
estate  in  his  own  name,  and  pays  the  money 
of  his  prineipal  as  a  deposit ;  in  whose 
name  must  an  action  to  recover  back  the 
deposit  be  brought  ? 

2 1 .  Has  a  factor  holding  goods  of  his  principal^ 
any  and  what  larger  authority  than  anoiuer 

22.  Where  a  person  ^ve  an  attorney  aa 
undertaking  to  see  hiin  paid  on  his  giving 
time  Co  a  delitor,  should  the  action  be 
brought  in  the  name  of  the  atloracfy  or 
client  i 

2J.  Where  money  has  been  advanced  by  a 
partnership,  an^  an  undertaking  given  t» 
pay  one  of  the  partners,  must  th«  action  be 
brought  by  the  latter  or  by  all  the  nartnera  .>^ 

24.  If  a  partner  lend  the  money  of^the  firn^ 
as  his  own,  without  the  consent  of  his  part- 
ners, who  must  bring  the  action  i  and  state 
the  reason. 

25.  If  two  out  of  three  partners  enter  into  an 
agreement  in  their  own  names,  relating  to» 
partnership  business,  must  the  action  to* 
enforce  the  agreement  be  brought  in  theic 
names  only,  or  of  all  the  partners  ? 


Wc  pwpose  Co  devete  aa  occasioDid  page  or 
two  to  the  principal  points  of  practice  in  aa 
action  ia  tbe  Gommoa  Law  Courts ;  and  in 
order  that  the  articles  may  be  useful,  as  well 
Co  the  Student  as  the  young  Practitioner, 
.  we  abaU  atate  them  ^n  Che  form  of  Question 
aad  Answer.  We  shall  give  the  Questions  in 
one  number,  and  the  Answers  in  anotber. 
We  neoommead  Che  atudcat  ia  this  branch  of 
law,  to  answer  the  questions  for  himself,  aud 
he  will  ihen' compare  theta  with  tiiose  which 
he  will  aubse^uently  ^d  in  this  JoaniaL  This 
will  be  a  very  useful  exercise,  and  we  beg 
leave  to  suggetiC  to  solicitors  the  expediency  of 
aenngthat  their  articled  clerks  pay  due  at- 
lendonto  this  plan  for  their  improvement. 
.  The  following  Questions  reUte,  i«t,  to 
-ptrmm  trctmded  from  bringing^  ocHom  ;  aad, 
^d,  to  the  necCMMry  parties  to  actions. 

1.  Wliat  persons  are  excluded  from  bringing  an 
action  ? 

2.  Are  persons,  who  are  excluded  from  bring- 
ing an  action  in  propria  jnrr,  capable  of 
•uing  en  antre  droit,  ia  any  and  what  in- 
stances ? 

3.  When  does  the  disability  of  a  felon  to  sue 
commence,  and  when  does  it  cease  ? 

4.  During  the  dissahility  of  a  felon,  can  his 
wife  sue  or  be  sued  as  \fem*^  »**le  ? 

5.  If  a  plaintiff  be  convicted  of  felony  pen- 
ding an  action,  either  before  or  after  a 
verdict,  what  course  may  the  defendant 
pursue  i 

€.  Is  there  any  difference  in  a  felon's  disability 
when  the  action  is  for  unliquidated  da- 
mages  ? 

7.  is  an  outlaw  under  the  same  dissability  as 
a  felon,  in  aU  or  any,  and  wbat  instances  ? 

8.  In  case  of  the  death'  of  a  person  outlawed, 
can  his  executor  sue  on  hb  behalf,  and  if  so, 
when  ? 

9.  Where  one  of  several  joint  contractors  has 
been  outlawed,  are  the  others  dissafiled 
from  bringing  an  action  ? 

10.  In  an  action  for  a  tort  done  to  a  joint 
chattel,  where  one  of  the  owners  is  an 
outlaw,  can  tfae  other  recover  lils  proportion 
of  damnges  ? 

11.  Can  a  pfaintiflf  who  resides  in  foreign 
parts^  commence  or  proceed  in  an  action? 
and  what  course  may  the  defendant  pursue  ? 

12.  Are  outlaws,  alien  enemies,  and  other 
persons  under  disability,  lial)le  to  be  sued  } 

13.  Can  a  person  in  custody  ot\  a  criminal 
cbarge  be  detained  in  a  civil  action,  under 
any  and  what  authority  ? 

14.  ia  an  action  against  %  carrier  for  tlic  loss] 


PHACTICE     AS    TO    NOTICES     OF 

TRIALS.  CONTINUANCE,  AND 

COUNTERMAND. 


TriaU  in  London  nndMiddtMe^.-^V^Hereikt- 
defendant  resides  within  forty  miles  of  London,, 
the/k//  notice  of  iridl  is  eight  days,  and  thori 
notice  two  days ;  where  he  resides  fieyond  that 
distance,  fourteen  days  full,  and  four  daya^ 
short  notice. 

For  the  adjournment  day,  where  the  defen<» 
daiit  resides  within  forty  tniSis^tf  London,  four 
ddys  hefore  the  sittings  after  term,  full  notice, 
and  two  days  short  notice :  the  latter  is  the 
understood  practice,  thou;;b  not  founded  nu 
any  express  rule  or  decision.  Where  the  de» 
femlant  resides  beyond  forty  miles,  the  full 
notice  for  the  adjournment  day,  is  eii;ht  days 
before  the  sittings  after  term,,  and  four  days> 
short  notice. 
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ly^U  ai  the  auizes.^ln  all  cases,  without 
distmction  of  the  place  of  the  defendant's 
residence,  ten  days  full,  and  four  days  short 
notice. 

Countermand, — When  the  ?entie  is  London 
or  Middlesex,  two  days  notice,  if  the  defen- 
dant  reside  within  forty  miles,*  and  six  days 
if  he  reside  beyond  that  distance.  If  the  venue 
be  elsewhere,  six  days  notice  are  requisite. 

Continuance^'-The  same  time  as  in  cases  of 
countermand. 


TTiese  particulars  will  answer*  we  presume, 
the  inquiries  of  a  correspondent,  whose  letter 
we  noticed  some  time  ago. 


SHAKSPERE'S  WILL,  AND  HIS 
WIFE'S  DOWER. 

It  was  shewn  in  the  first  yolume  of  this  work,  p. 
27,  that  Shakspere  had  evidently  passed  no  in- 
considerable  portion  of  lime  in  a  lawyer's  office. 
This  was  proved  by  the  internal  evidence  of 
his  works.  His  technical  knowledge  of  many 
minute  parts  of  legal  forms  and  practice  could 
not  have  been  acquired  from  books :  indeed, 
books  on  such  subjects  he  was  not  likely  to 
consult. 

Whatever,  therefore,  concerns  the  great  bard 
must  be  interesting  to  our  readers.  It  appears 
that  a  conjecture  long  prevailed  that  he  had 
made  no  just  provision  for  his  wife,  and  that 
he  only  remembered  her  in  bis  will  after  the 
fashion  of  those  who  "cut  off  their  heir«  with 
the  gift  of  a  shilling."  Although  various  legal 
editors  have  been  engaged  on  the  Life  and 
Writbgsof  Shakspere,  it  has  been  reserved  for 
Mr.  Charles  Knighf,  in  his  "  Pictorial  Shak- 
spere," to  offer  a  satisfactory  bolntion  of  the 
difficulty.  Malone,  who  was  at  the  bar,  0rst 
brought  forward  the  charge  that  Shakspere  cut 
off  his  wife,  •'  not  indeed  with  a  shilling,  but 
with  an  old  bed.'*  Steevens,  a  conveyancer, 
put  a  better  construction  on  the  passage ;  and 
Boswell,  another  legal  editor,  added  a  good- 
natured  conjecture/.but  both  of  them  left  the 
subject  unexplained. 

'file  following  is  Mr.  Knight's  sensible  ex- 
position, which  it  is  singular  no  one  ever 
thought  of :-~ 

"Shakspere  bequeathes  to  his  second  daugh- 
ter three  hundred  pounds,  uuder  certain  con- 
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dilions;  to  his  sister,  money,  wearing  apparef, 
and  a  life  interest  in  the  house  where  she  lived ; 
to  his  nephews  five  pounds  each ;  to  bis  grao- 
daughter  his  plate ;  to  the  poor  ten  pounds ; 
to  iarious  friends,  money,  rings,  his  sword. 

"  The  chief  bequest,  (hat  of  his  rem/  pro- 
perty, is  as  follows: — 'Item.  I  give,  tvill,  be- 
queath, and  d*f\i;ie,  unto  my  daughter  Susanna 
Hall,  for  better  enabling  of  her  to  perform  this 
mv  will,  and  towards  the  performance  thereof 
all  that  capital  messuage  or  tenement,  with  the 
appurtenances,  in  Stratford  aforesud,  called 
the  New  Place,  wherein  I  now  dwell,  and  two 
messuages  or  tenements,  with  the  a|muru^ 
nances,  situate,  lying,  and  being  in  Henley 
Street,  within  the  borough  of  Stratford  afore- 
said s  and  all  my  barns,  stables,  orchards, 
gardens,  lands,  tenements,  and  hereditaments 
whatsoever,  situate,  lying,  and  being,  or  to  l>e 
had,  received,  perceived,  or  taken,  within  the 
towns,  hamlets,  yiUager^lfields,  and  grounds  of 
Stratford-upon-Avon,  Old  Stratford,  Bishop- 
ton,  aud  \\  elcowbe,  or  in  any  of  them,  in  the 
said  county  of  Warwick,  and  also  that  messuage 
or  tenement,  with  the  appurtenances,  wherein 
one  John  Robinson  dwellcth,  situate,  lyinf^, 
and  being  in  the  Blackfriars  in  London,  near 
the  Wardrobe ;  and  all  other  my  lands,  tene- 
ments, and  hereditaments  whatsoever :  to  have 
aud  to  hold  all  aud  singular  the  said  premises* 
with  their  appurtenances,  unto  the  said  Susanna 
Hall,  for  and  during  the  term  of  her  natural 
life,  and  after  her  decease,  to  the  first  son  of 
her  body  lawfully  issuing,'  &c. 

"Immediatelv  after  this  clause, — bv  which 
all  the  real  property  is  bequeathed  to  Susanna 
Hall  for  her  life,  and  then  entailed  upon  her 
heirs  male;  and  in  default  of  such  issue,  upon 
his  grandaughter  and  her  heirs  male,  and  in 
default  of  such  issue  upon  his  daughter  Judith 
and  her  heirs  mile, — comes  the  clause  idaiini^ 
to  his  wife: — 'Item,  I  give  unto  my  ttr/em^ 
second-best  bed,  with  the  furniture.' 

'*  It  was  the  object  of  Shakspere  by  this  will, 
to  perpetuate  a  family  estate.  In  doiug  so, 
did  he  neglect  t!ie  duty  aud  affection  which  he 
t>wed  to  his  wife?  He  did  not.  Shakspere 
knew  the  law  of  England  better  than  his  legal 
commentators.  His  estates,  with  the  excep- 
tion of  a  copyhold  tenement,  expressly  men- 
tioued  in  his  will,  were  freehold.  His  wifs 
WAS  ENTITLED  TO  DOW£R.  She  was  pro- 
vided for  ainuly,  bp  the  clear  aud  undeniable 
operation  qfthe  English  law, 

"Of  the  houses  and  gardens  which  Shakspere 
inherited  from  his  father,  she  was  assured  of 
the  life  interest  of  a  third,  should  she  survive 
her  husband,  the  instant  that  old  John  Shak- 
spere died.'  Of  the  capital  messuage,  called 
New  Place,  the  best  house  in  Stratford,  which 
Shakspere  purchased  in  1597^  she  was  assured 
of  the  same  life  interest,  from  the  moment  of 
the  conveyance,  provided  it  was  a  direct  con- 
veyance  to  her  husband.  That  it  was  so  con- 
veyed we  may  infer  from  the  terms  of  the 
conveyance  of^  the  lands  in  Old  Stratford,  and 
other  places  which  were  purchased  by  Shak- 
spere in  1602,  and  were  then  conveyed  'to  the 
onlye  proper  use  and  bchoofe  of  the  said  Wil« 
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liam  Shbkspere,  hits  heirs  and  assigns  for  ^ver.' 
Of  a  life  interest  in  a  third  of  these  lands  also 
was  she  assured.    The  tenement  in  Biackfriars, 
purrhased  in  1614,  was  conveyed  to  Shakspere 
and  three  other  persons :  and  after  his  death 
%va8  -rrconve)  ed  by  those  persons  to  the  uses 
of  his  will,  'for  and  in  performance  of  the 
confidence  and  trust  in  them  reposed  by  Wil- 
liam  Sbakspere,  deceased.'     In   this  estate, 
certainly,  the  widow  of  our  poet  had  no  dower. 
*' Jt  is  unnecessary  for  us,  in  this  p^ace  at  least, 
more  minutely  to  enter  into  the  question  before 
us     It  is  su'tJcient  for  us  at  present  to  have  the 
sHtisf«ction  of  having  first  pointed  out  the  f/6- 
.Mo/u(e  certain ig  that  the  wife  of  Shakbpere  wa^ 
provided  for  by  the  natural  operation  of  the 
law  of  England.     She  could  not  have  been 
deprived  of  this  provision,  except  by  the  legal 
process  of  fine, — the  voluntary  renunciation  of 
her  own  right.     If  her  husband  had  alienated 
his  real  estates,  she  might  still  have  held  her 
right,  even  against  a  pui^haser.     In  the  event, 
which  we  believe  to  be  improbable,  that  she 
and  the  '  gentle  Shakspere '  lived  on  terms  of 
mutual  unkindnesf,  the  would  have  refused  to 
renounce  the  right  which  the  law  gave  her.   In 
the  more  probable  case,  that,  surrounded  with 
mutual  friends  aud  relations,  they  lived  at  least 
amjcablyj  she  could  not  have  been  asked  to 
resign  it*   In  the  most  probable  case,  that  they 
Ii«ed  affectionately,  the  legal  provision  of  dower 
would  have  been  regarded  as  the  natural  and 
proper  arrangement — so  natural  and  usual  as 
not  to  be  referred  to  in  a  will. 

"  By  reference  to  other  wills  of  the  same 
period,  it  may  be  seen  how  unusual  it  was  to 
make  any  other  provision  for  a  wife  than  by 
duwcr.  2)|i<  h  a  provision,  in  those  days,  when 
the  bulk  of  property  was  real,  was  a  matter  of 
course.  The  solution  which  we  have  here 
otfered-  to  this  long-disputed  question,  super- 
bedea  the  necessity  of  any  conjecture  as  to  the 
uiAture  of  tlie  provision  which  those  who  re- 
verence the  memory  of  Shakspere  must  hold 
he  made  for  his  wife.  Amongst  those  con- 
jecture, the  most  plausible  has  proceeded  from 
the  zealous  desire  of  Mr.  Brown  to  reniove  an 
unmerited  stigma  from  the  memory  of  our 
poet.  He  believes  that  provii^iou  was  made 
fur  Shakspere's  widow  through  his  theatrical 
property*  which  he  imagines  was  assigned  to 
her.  6uch  a  conjecture,  true  as  it  may  still 
he,  is  not  necessary  for  the  vindication  of 
Shakspere's  sense  of  justice.  We  are  fortu- 
nate in  having  first  presented  the  true  solution 
of  the  difficulty ;  but  we  anxiously  wish  it  had 
bctn  solved  earlier." 

We  may  add  to  Mr.  Knight's  view  of  the 
subject,  that  his  opinion  is  strongly  confirmed 
by  the  fact  we  have  adverted  to,  that  Shakspere 
from  his  actual  experience  in  a  lawyer's  ofllce, 
could  not  but  be  well  acquainted  with  his  wife's 
right  to  dower;  and  we  must  not,  therefore, 
read  his  will  as  that  of  an  ordinsry  or  even  a 
literary  person  who  writes  his  own  will.  The 
clause  relating  to  his  real  estate  is  couched  in  I 


legHl  language,  and  shews  at  least  that  he  who 
prepared  it,  could  scarcelylbe  ignorant  of  a 
widow's  right  over  the  freehold  property  of 
her  deceased  husband. 


JUDGMENTS  AFFECTING  REAL 

ESTATE. 


A  correspondent,  adverting  to  the  statement 
at  p.  116,  ante,  as  to  when  and  where  searches 
are  to  be  made  for  judgments  affecting  real 
estates,  observes  that  it  appears  doubtful  whe- 
ther a/ter  1st  Aug,  1841,  it  will  be  necessary 
to  search  for  judgments  in  the  registries  for 
Middlesex  and  Yorkshire.  We  shall  therefo:  e 
state  more  fully  the  recent  enactments. 

According  to  the  present  practice,  in  order 
to  affect  any  lands,  &c.  in  Middlesex  or  York- 
shire, the  judgment  must  also  be  registered  in 
the  register  offices  of  those  counties.  In  Mid- 
dlesex such  registry  binds  only  from  the  date 
of  the  entry,  7  Anne,  c*  29  ;  but  in  the  East 
and  West  Ridings  of  Yorkshire  an  entry  made 
within  thirty  days  after  the  memorial  is  signed, 
will  bind  from  the  date  of  the  memorial. 
5  Anne,  c.  18 ;  6  Anne,  c.  liB.  In  the  North 
Riding,  under  8  G.  2,  c.  6,  the  entry  may  be 
made  within  twenty  days. 

But  the  statute  for  the  better  protection  of 
purchasers,  2  Vict.  c.  1 1,  s.  I,  enacts  "  that  no 
judgment  shall  hereafter  be  docketed  under 
the  provisions  of  the  4  &  5  W.  &  M.  c.  20,  but 
that  all  such  dockets  shall  be  finally  closed, 
immediately  after  the  passing  of  the  act,  with- 
out prejudice  to  the  operation  of  any  judgment 
already  docketed  and  entered  under  the  said 
act,  except  so  far  as  any  such  judgment  may 
be  effected  by  the  provisions  after  contained." 

1'he  2  Vict.  c.  11,  then  enacts,  by  s.2,  "  (hat 
no  judgment  already  docketted  under  the  4  &  5 
W.  &  M.  c.  20,  shall,  after  the  Ist  day  of 
August,  1841,  affect  any  lands,  &c.  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  and 
until  such  memorandum  or  minute  thereof  as 
is  prescribed  in  the  statute  for  abolishing  ar- 
rest shall  be  left  with  the  Senior  Master  of  the 
Court  of  Common  Pleas  at  Westminster." 
Sect.  4  provides  *'  that  all  judgments  of  ang  of 
the  superior  courts,  decrees,  &c.  which  since 
the  1  &  2  Vict.  c.  110,  have  been  registered 
under  the  provisions  therein  contained,  or 
which  shall  hereafter  be  so  registered,  shall 
afier  the  expiration  o( Jive  gears  from  the  dale 
of  the  entry  thereof,  be  null  and  void  against 
land^  tenements,  and  other  hereditatncnts,  as 
to  purchasers,  mortgagees,  or  creditors,  unless 
a  like  memorandum  or  minute  as  was  required 
in  the  first  instance  is  again  ffji  with  the  Senior 
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Mtuter  of  the  saiil  Court  of  CommoD  Pleas, 
mthin  fire  years  Iiefore  the  execution  of  the 
conveyance,  mortgage,  &c.  vestiof^  or  traos- 
ferrinf(  the  \ef^v\  or  e4|iiitable  right,  title,  &c. 
to  any  such  purchaser  or  mcrtgagee  for  valua- 
ble contideration,  or  as  to  creditors,  wttbio  tvt 
years  Iiefore  the  right  of  such  creditors  ac- 
crued, and  totiet  quoiiet  at  the  expiration  of 
every  succeeding  ove  years/' 

By  sect.  5  it  is  "  provided  that  as  against 
purchasers  and  mortgagees  wiihoui  notice  of 
any  such  judgments,  none  of  such  Judgments 
shall  bind  or  affect  any  lands,  tenements,  or 
hereditaments,  or  any  interest  therein,  further 
or  otherwise,  or  more  extensively  in  any  re- 
spect, although  duly  registered,  than  a  judg- 
ment of  one  of  the  superior  courts  aforesaid 
would  have  bound  such  purchaser  or  mort- 
gagee before  the  said  act  of  the  1  &  3  Vict, 
f.  110,  where  it  had  been  duly  docquetted  ac 
cording  to  the  law  then  in  force. 

After  this  act,  came  the  3/^4  Vict.  c.  82,  by 
the  second  section  of  which  it  is  enacted  that 
''  no  such  judgment,  decree,  &c.  shall  by  virtue 
of  the  said  act  (I  &  2  Vict.  c.  110)  affect  any 
lands,  &c.  at  law  or  in  equity,  as  to  purchasers, 
mortgagees,  or  creditors,  unlesi  ana  ami/  inch 
a  memorandum  or  minute  as  in  the  said  act  in 
that  behalf  mentioned  shall  have  been  left  ivith 
the  Senior  Master  of  the  said  Court  of  Common 
Pleas  at  Westminster ;  any  notice  of  any  such 
judgment,  decree,  order,  or  rule  to  any  such 
purchaser,  mortgagee,  or  creditor  in  anywiee 
natwithitamUng,** 

It  appears  by  these  enactments  that  after 
the  1  St  Aug.  1841,  all  judgments,  decrees,  &c. 
intended  to  affect  real  property,  must  be  re- 
gistered every  five  years  in  the  new  rei;ister 
kept  by  the  Senior  Master  of  the  Common 
Picas.  Tliere  is  no  exception  as  to  Middlesex 
or  Yorkshire.. 


THE   STUDENTS  CORNER. 


COPYHOLDS. — HKIR. 

R,  W.  5.^  page  139,  seems  to  labour  undir  a 
mistake,  in  supposing  that  on  equitable  estate 
only  passed  by  the  will  of  A^  If  -be  refer  to 
Glib.  Ten.  209,  and  note  75,  he  will  find  that 
the  surrender  passed  the  legid  estate,  and  that 
the  admission  of  it  has  relation  back  to  the 
surrender,  and  will  give  effect  to  his  meene 
acts.  The-ease  referred  to  in  thn  note,  namely, 
Hoid/aet  v.  Ctapham,  1  Durn.  &  E.  600,  con- 
firms this  doctrine ;  and  that  of  Davy  v.  Beard' 
thaw,  cited  9  Mod.  75,  is  exactly  in  point, 
with  the  exceiiiion  of  the  testator  dying  6e/ure 
admission,  which,  however,  tends  to  strengthen 
my  argument. 

There  would  appear,  therefore,  to  be  no 
necessity  for  obtaining  a  conveyance  from  the 
customary  heir,  ^.'s  title  being  completed 
previously  to  his  will,  by  the  relation  of  the 
admission  to  the  previous  surrender. 

A.  O.  H. 


COPTHOLD. — riKB. 

j4>  died  leaving  B.  his  son,  and  C  his  grand- 
son, surviving.  A,  devised  certaio  copyhold 
estates  to  C*  in  fee,  who  di«*d  shortly  after  the 
testator,  and  before  admittance ,  leaving  B^\m 
father  and  customary  heir,  surviving.  B,  now 
claimed  admittance  upon  payment  of  a  eingie 
fine  only.  The  lord  of  the  manor  demands  a 
double  fine,  and  refuses  to  adiuit  B  uuless  it 
is  paid.  Is  the  lord  entitled  to  more  than  a 
Mingle  fine } 

A  SlTRSCRIMK. 


COYBMA^TS  RUNNfNG  WITH  TBB   UtMD. 

lii  the  case  put  by  F.  (139,  ante,)  it  appears  to 
me  that  William  Thompson  is  not  luinnd  by 
the  covenants  there  mentioned  as  contained  in 
the  deed  of  1831.  For  he  doi^s  not  take  the 
estate  as  eemgnee  to  John  Smith,  the  original 
purchaser;  and  covenants,  concerning  things  to 
be  newly  done,  as  to  l»uiM  a  wall,  erect,  &c  , 
do  not  run  with  the  land,  and  hind  only  in  re> 
spect  of  privity  of  contract.  Regarding  cove- 
nants  in  general  they  have  been  considered  as, 

I  St.  Runninj?  with  the  land,  and  binding 
assignees ;  and,  I  apprehend,  all  parties  into 
whose  hands  the  land  afterwards  comes — (See 
Gilbert's  Ten.  34.)  if  they  be  not  evicted  by 
superior  title. 

2nd.  Covenants  which  bind  assignees  if 
named. 

drd.  Covenants  simply  collateral,  which  do 
not  bind  assignees,  whether  named  or  not. 

As  to  the  first  class,  it  does  not  seem  easy  to 
distinguish,  on  principle,  what  covenants  rnn 
with  the  land,  and  what  do  not  \^  but  inasmoch 
as  all  covenants  not  simply  collateral  (as  to 
build  on  land  not  pared  of  the  demise),  will 
devolve  on  assignees,  if  mentioned,  they  should 
slwsys  l>e  named,  to  anticipate  the  possibility 
of  a  covenant  being  held  to  belong  to  the 
second  class. — ^Atkiuson  Theor.  and  Pract.  of 
Convey. 

In  reply  to  the  latter  part  of  F.'s  letter,  ifl 
am  correct,  it  will  be  necessary  for  a  purchaser 
to  covenant  specifically  as  tu  thedeea  of  1831- 
and  if  he  take  the  estate  to  uses  to  bar  dower» 
'as  W.  T.  himself  is  stated  to  have  done)  lie 
ought  to  covenant  for  himself  and  appointeeo, 
as,  should  be  subsequently  convey  by  exercisirK 
his  power,  an  appointee  is  not  an  assignee,  aud 
coming  in  paramount,  his  appointor  will  not  be 
subject  to  covenants  entered  into  by  him,  an- 
less  named — snpposing  such  covenants  to  be- 
long to  the  second  class. — Roach  v.  IFadham, 
6  East,  289.  And  see  Preston  Abst.  vol.  3. 
241.  A.  £.  F. 

DBVISB. 

A  testator  devised  unto  his  son-in-law,  •Mv 
C,  and  Jane,  his  wife,  und  the  survivor  of  them, 
hie  and  her  heirs.  See,  all  his  two  fre^old 
messuages  &a,  to  hold  to  the  said  John  G,  and 
his  assi<;n8  during  his  life,  and  after  his  de- 
cease (in  case  of  survivorship)  to  hold  to  the  said 

*  For  covenants  which  have  been  held  to 
run  with  the  land,  see  Mr.  Coventry's  note  to 
'  Watkins's  Princ.  ••  Lease." 
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Jane  and  ber  assigns  diirinf(  her  life,  and  after 
the  decease  of  the  survivors,  amongst  all  the 
children  of  the  said  John  G.  by  his  said 
daughter  Jane,  equally  share  and  share  alike, 
as  tenants  in  rominon. 

Upon  this  clause  the  son-in-laiv  and  daughter 
(who  hoth  survived  the  testator)  lieing  now 
dead,  two  questions  have  arisen  :  first,— Whe- 
ther children  horn  before,  as  well  as  children 
horn  after  the  testator's  death,  are  entitled  ? 
and,  ^econ<Uy,  what  estates  the  children  taite? 

A;$  to  the  first, — After  much  search,  I  am 
unahle  to  meet  with  a  case  in  point,  bat  I 
believe  the  previous  life  estate  in  the  parents 
allows  all  cnildren  horn  in  their  life-time  to 
share  with  children  born  in  the  testator's. 

As  to  the  second  question,  it  appears  tliat 
the  commencing  limitation,  though  appearing 
to  give  tlie  fee  to  John  G.  and  his  wife,  would 
lie  construed  an  estate  in  them  to  serve  the  u$et 
limited  in  the  habendum,  and  could  lie  com- 
inensurate  only  with  tlie  estates  so  limited  by 
the  hubendum  {Due  v.  NichoU,  1  Barn.  &  C 
:i4'2;  6  Ibid.  421)  ;  and  that  the  limitation  to 
the  children  "  equally  "  &c.,  gave  them  only 
lite  estates.  See  I  Bro.  C.  C.  2^0 ;  3  Term 
Rep.  83;  Cro.  Eliz.  498  ;  1  Ntrv.  &  P.  351. 
It  has  been  suggested,  on  the  expressions  in 
the  reported  caces,  that  tlie  undoubted  inten- 
tion in  this  case  of  the  testator  to  give  the  fee 
to  his  grandchildren,  would  be  carried  out  by 
the  Court.  Uut,  it  is  submitted,  that  the  dis- 
tinction is,  that  where  a  testator  has  barely 
used  words  and  expressions  which  prior  cases 
have  established  do  not  give  the  fee,  no  general 
intention,  apparent  upon  the  will,  will  be  al- 
lowed to  prevail  against  the  heir  at  law. 

H.  G. 

SUPERIOR  COURTS. 
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TITUBS, — TIUBBR  TRBB8. 

Timber  treee  of  twenty  yeare*  gnntth^  und 

ttpwarde^  not  growing  from  uoerne^   but 
from  the  etube  or  stoots  tf^  trees  formerty 

cut  down,^inre  not  liable  to  the  payment  of 

tithes. 
Ford  V.  RacMter,  4  M.  &  S,  130,  and  pre- 

ceeding  cases  explained;    Chichester  v. 

Sheldon,  Turn.  &  R.  245 1   find  £mns  v. 

Uoice,  I  M'Clel,  &  Y.  577,  overruled. 

{The  Lord  ChancetlorU judgment,  continued 
from p,  I'll, ) 

It  appears  from  the  authorities  to  which  I 
have  referred,  that  for  200  years  after  the  act  of 
the  45th  of  £dw.3  was.passed,  the  construction 
pot  on  it  was  uniform  and  consistent  with  the 
obvions  meaning  of  its  provisions.  The  next 
case  which,  after  a  long  interval,  appears  to 
have  occurred  on  the  subject  is  Tumor  v. 
Smith^^  which  has  been  relied  upon  in  support 
of  the  argument  on  both  sides  in  this  case.  It 
is  not  easy  to  draw  any  satisfactorv  conclusion 
from  that  case :  it  was  certainly  held  there  that 
' , 

•  1  Eagle  &  Y.  526. 


•tab  oak  was  liable  to  tithes,  bot  the  reason 
assigned  by  the  Court  was,  tluit  such  wood  was 
never  accounted  timber  in  the  coonty  of  Essex  ; 
and  it  was  also  there  held  that  trees  of  oak  and 
ash,  being  seconds  or  siaudards,  were  not  liable 
to  tithes.  If,  therefore, "  seconds  or  standards'* 
mean  trees  growing  from  stools,  the  decision  in 
that  case  also  is  in  conformity  with  those  that 
preceded  it,  and  it  appc^ars  that  the  statute  cf 
the  35th  of  Henry  the  8th,  for  the  preservation 
of  wotid.  describes  trees  standing  m  a  coppice 
wood  or  underwood  by  the  term  *'  stanaels." 
The  same  observation  applies  to  the  subsequent 
case  of  Aortaleigh  v,  Coliard,^  in  which  stan- 
dels  called  *' black  coats  "  and  ^*  whittcoats '' 
were  declared  not  to  be  liable  to  the  payment 
of  tithes,  they  being  timber.    On  examining 
the  D^eadings  in  Ureenuwau  v.  The  Eart  of 
Kent^^  I  do  not  find  it  stated  whether  thetreee 
in  question  there  grew  from  seeds  or  stools : 
certainly  the  dibtiuction  was  not  taken  between 
the  two  sorts  of  trees.    In  the  year  1724,  was 
decided  the  case  of  Bit^e  v.  Hujsley,^  which 
was  also  relied  on  for  both  parties  to  this 
cause,  by  their  counsel.    The  decree  in  that 
case,  as  printed  in  Wood's  collection  of  tithe 
cases,  runs  thus  :  "  It  is  ordered  by  the  Court 
that  the  defendant  do  come  to  an  account  with 
the  plaintiff  for  the  value  of  the  tithes  of  wood 
&c.,  {escept  for  oak,  ash,  and  maiden  trees  of 
beech  ubooe  twenty  years*  growth)  and  beech- 
wood  proceeding  fnim  stools  originally  maiden 
trees  above   twenty  years'  growth."      Ihe 
brackets,    it  appears,   are  inaccurate,  there 
being  no  brackets  in  the  decree  itself,  and,  if 
it  be  read  without  the  brackets,  '*  beechwood 
proceeding  from  stools  originally  maiden  trees 
above  twenty  years'  growth,"  will  be  part  of 
the  exception,  and  therefore  they  were  held 
protected  from  payment  of  tithes ;  and  it  must 
be  observed  that  if  these  latter  words  be  not 
part  of  the  exception,  the  decree  would  declare 
such  beech  wood  to  be  liable  to  tithes.   [His 
Lordship,  after  commenting  on  the  plain  mean- 
ing of  the  decree  without  the  brackets,  proceed- 
ed ;] — That  decree,  therefore,  does  not  affect 
the  question  whether  twenty  years'  growth  of 
the  trees  themselves  does  not  protect  them 
from  tithes,  although  the^  grew  from  stools. 
I  cannot  agree  with  Sir  M  illiam  Aleannder  in 
his  conclusion  that  the  Court  of  Exchequer,  in 
this  case  of  Bibye  v.  Hujsley,  "indisputably 
held  that  trees  growing  from  stools,  of  what* 
ever  age,  were  titheable ;"  but,  on  the  con- 
trary, the  exception  of  oak,  ash,  and  maiden 
trees  of  beech  above  twentv  vears'  growth* 
from  the  term  "maiden"  being  applied  to 
beech,  which  is  timber  only  by  custom,  and 
nut  to  oak  and  ash,  may  be  considered  as  im- 
plying that  oak  and  ash  of  twenty  years'  growth 
were  protected,  though  not  maiden  trees, — that 
is,  thoujfb  they  may  be  trees  growing  from 
stools.   I'he  case  next  in  date  is  that  of  MW- 
bank  V.  Hayward,^  in  the  Exchequer  in  1755^  a 
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case  of  the  highest  importance  on  account  of 
Uie  iufiu<  nee  it  has  had  on  the  recent  decUions 
on  thid  subject.    I'he  decree  directed  an  ac- 
count of  what  part8  of  the  wood,  in  the  plead- 
iuj^s  mentioned,  which  had  been  cut  by  the 
defendants  during'  ihe  time  &c.,  grew  from  the 
mast  or  seed,  and  were  under  twenty  years' 
growth,  '*  and  what  part  grew  from  stools  or 
roots  of  trees  theretofore  fallen  and  cut  down 
by  the  defendants,  during  the  term  &c  ,  of  any 
age,  size,  or  growth  whatsoever,'*  and  also  an 
account  of  underwood.    Of  this  case  there  is 
no  account,  except  from  the  pleadings  and 
decree.    What  points  therefore  were  argued, 
and  what  decided,  can  be  discovered  only  from 
the  proceedings,  and  they  prove  that  in  direct- 
ing an  account  of  what  wood  grew  from  the 
stools  or  roots  of  trees  which  had  been  be- 
fore cut,  no  distinction  was  made  between  wood 
which  had  l>een  so  growing  from  stools  or  roots 
and  of  twenty  years'  growth  and  upwards,  and 
wood  which  had  been  cut  under  that  age ;  but 
on  examining  the  answers  of  the  defendants, 
it  appears  thf*y  had  not  in  their  defence  taken 
any  such  distinction,  or  in  terms  claimed  ex- 
emption from  tithes  for  such  trees  so  growing 
from  stools  or  roots  as  were  above  twenty 
years  old  when  cut.    The  defence  was  that  no 
wood  growing  from  the  stools  or  roots  of  tim- 
ber trees  wliich  had  been  cut  aliove  twenty 
years  old,  was  liable  to  tithes,  and  the  decree 
negatives  the  defence.  And  it  seems,  therefore, 
very  probable  that  the  other  point,  namely, 
the  exemption  of  timber  trees  above  twenty 
years'  growtli,  though  growing  from  stools, 
was  never  raised  in  the  argument,  and  cer- 
tainly it  was  never  suggested  in  the  answers. 
And  if  that  be  so,  then  the  decree  in  that 
case  ought  not  to  have  any  weight  attached 
to  it  in  the  consideration  of  the  present  case. 
And   it  is  well  observed  by  Mr.  Cagle,   in 
his  published   observations   on  the   case  of 
fijrant  v.  if  owe,  that  if  ffMank  v.  Hayward 
bad  decided  so  iniportant  a  point,  it  is  incre- 
dible that  some  notice  should   nut  have  been 
taken  of  it,  and  that  the  right  so  established 
for  the  first  time  should  not  have  been  asserted 
in  some  of  the  many  cases  in  which  the  qucbtion 
must  have  occurred.  In  the  case  of  Chwhester 
v.  SheltlonJ  the^deiree  directed  an  account  of 
the  wood  springinir  from  stools  or  roots,  ui'h- 
out  regard  lo  the  age  such  wood  had  attained  ; 
but  it  is  observable  that  Sir  Thomus  Piumer,  in 
his  judgment  scarcely  touches  on  that  particu- 
lar point,  altliough  he  discusses  at  large  the 
«|UC5tion  how  far  germins  of  limlier  trees  aliove 
twenty  years'  growth  were  protected  by  the 
privilege  of  the  parent  tree,  and  he  offered  an 
mquiry  into  the  facts  to  enable  the  parties  to 
raise  the  point.    He  supported  his  judgment 
by  referring  to  ff^aiton  v.   Tryon,e  fralbank  v. 
Httpwardy  and  to  Lewis  v.  Snell J^\v\\ich  was  in  the 
Court  of  Exchequer  in  1 8 1 1 .  The  nature  of  this 
last  case  is  expUincd  by  Mr.  Baron  Graham 


f  I  Turn.  &  R.  245. 
s  Ambler,  130. 
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in  Emns  v.  Rtnee.    It  appears,  on  referring  io 
the  pleadings  in  it,  that  the  defendants  said 
the  produce  consisted  of  timber  upwards  of 
twenty  years'  growth,  and  of  wood  growing 
from  olil  8tnb«  and  stools,  which,  being  about 
thirty-two  or  thirty-three  years  of  age,  ought 
to  be  deemed  and  considered  as  timber,  and 
as  such  not  titheable.    What  the  evidence  was 
does  not  appear,  but  the  decree  directed  aa 
account  of  the  timber  trees  cut  under  twenUr 
years' growth,  of  coppice  wood  and  underwood, 
and  of  what  germins  were  cut  from  the  stook 
of  trees  above  twenty  years'  growth,  and  whe- 
ther any,  and  what  part  thereof  had  been  cat 
from  stools  above  twenty  yeais' growth  mixed 
and  cut  with  coppice  and  underwood.  The  Mas* 
ter  found  that  a  large  quantity  of  such  germimi 
had  been  cut,  but  the  ultimate  decree  was  only 
for  coppice  wood  and  underwood.^    For  what 
purpose  this  special  inquiry  was  directed,  or 
why  it  was  confined  to  germins  cut  from  the 
stools  of  trees  above  twenty  years'  growtk 
does  not  appear.    It  can  hardly  have  been  for 
the  purpose  of  protecting  such  germins,  un- 
less mixed  up  and  sold  with  unoerwood ;  bat 
certainly  it  does  not  support  the  proposition 
that  timber  trees  above  twenty  years'  growth 
are  liable  to  tithes  if  they  grow  from  stools. 
In  fValton  v.  Tryon,  Lord  Hardwicke  doe^  not 
touch  upon  the  question  whether  timber  treeti 
of  twenty  years'  growth  are  liable  to  tithes  if 
they  grow  from  stools.     Ford  v.  Racster^  the 
other  case  relied  on  by  Sir  T,Plumer,  is  entitled 
10  the  utmost  respect,  and  there  are  many  ob- 
servations tending  much  to  the  support  of  hia 
opinion.    The  action  there  was  debt  on  the  sta- 
tute 2  &  3  £dw.  6,  for  not  settinj?  out  tithes  of 
coppice  wood,  being  W/v/r  cteHua,  The  copse  was, 
in  regular  course,  cut  under  the  age  of  twentj 
>  ears,  but  the  4ilack  poles  in  question  were  left 
to  stand  beyond  that  age,  and  were  ultimately 
cut  and  used  for  laths,  posts  and  poles,  and 
carpenters'  purposes.  They  were  not  esteemed 
timber  in  the  county,  (Hereford)  and  ther 
always  paid  tithes.  The  second  ouestlon  which 
had  been  so  frequently  confounded,  arose  also 
in  that  ease;  for  not  only  were  those  black 
poles  themselves  of  more  than  twenty  years' 
growth,  but  they  sprung  from  stools  or  trees 
above  that  age,  and  Lord  EHenbort^ughU  ob- 
servations  are  very  much  addresseato  that 
latter  point ;  but  be  very  generally  observes 
that  to  be  exempt  from  tithes,  the  wood  must 
be  not  only  twenty  years  old,  but  gro*  Inns,  or 
timber,  either  at  common  law  or  by  custom, 
and  assuming  that  the  wood  in  that  case  %vas 
not  timber  at  common  law,  its  being  timber 
by  custom  was  negatived  by  the  evidence  and 
the  finding  of  the  jury;  and  he  seems  to  allude, 
although  he  does  not  follow  it  out,  to  a  distinc- 
tion which  may  explain  the  apptirent  inconaisU 
ency  in  many  of  the  cases.  A  copse  growing,  as 
it  always  does,  from  the  stools  of  old  trees  which 
are  periodically  cut,  has  notliing  to  do  with  the 
character  of  timber,  and  must  not,  therefore, 
ac<[uire  that  character,  by  being  permitted  to 

*  See  note.  Turn.  &  R.  24/. 
k  4  .AJaulc  &  J?.  130.* 


Svperior  Courts :   Lord  Chancellor* 9  Court. 


171 


sUnd  above  twenty  years.     In  Cornwall  w. 
Haweif^   the  wood  was  held  liable  to  tithes, 
not  because  it  ^rew  on  stooh,  but  because  it 
was  merely  firewood,  though  of  more  than 
ttventy  years'  frrowth     In  such  a  case,  all  the 
^erinins  are  left  to  ^row  from  the  old -stools. 
But  if  it  be  intended  to  raise  a  timber  tree  from 
such  stools,  one  f^ermin  only  is  permitted  to 
staad  on  each  stool ;  and  the  question  is,  whe- 
ther such  i^ermiiH  if  deemed  timber,  be  not  pri- 
vileged after  twenty  years'  growth.    This  ques- 
tion is  not  touched  by  the  case  of  Ford  v.  Rac- 
tier,  because  in  that  case  the  character  of  the 
timber  was  negatived  by  the  'evidence,  and  by 
the  verdict.    It  is  also  to  be  observed  that 
the  judgment  in  that  case  was  the  unanimous 
judgment    of  the  court,  of  which  Sir  John 
Ihffleji  was  one,  and  it  was  decided  in  May 
IB  15,  and  that  learned  judge  in  the  i^ase  of 
Uitderwuod  v.  Buckle,  at  the  Hereford  Summer 
assizes  in  1812,  which  was  cited  in  Evans  v. 
Rotre,  was  stated  to  have  directed  the  jury 
against  the>  claim  to  tithes  of  timber  trees,  of 
more  than  twenty  years,  though  growing  from 
stools.     Such  was  the  state  of  the  authorities 
when  the  case  of  Evans  v.  lioice  arose  in  the 
Court  of  Exchequer,  which  was  decided  in 
1827.    It  appears  to  have  been  thought  a  case 
of  great  difficulty,  for  Chief  Baron  Richards, 
after  having  heard  it  alone,  directed  it  to  be 
brought  before  the  whole  ('ourt ;  and  it  was 
ultimately    decided   while  Sir  IVilliam  AleJS- 
under  was  Chief  Baron.     The  decree  in  that 
case  is  in  favor  of  the  plmntitf  in  this,  but  in 
point  of  reasoning  and  authority  it  is  a  very  im- 
portant ca:»e  to  the  defendant.      Sir  fFilUam 
Alexander  says,  that  if  lie  was  to  decide  the 
case  on  principle,  Ite  should  have  no  doubt  in 
saying  that  the  bill  ought  to  be  dismissed,  but 
he  thought  hiuiscif  bound  by  the  decisions ; 
and  yet  he  say^  that  H-^nlbank  v.  Hayward  is 
the  only  ciise  wiiich  entirely  warrants  the  con- 
clusion of  ^ir  Thomas  f'lumer  in  Chichester  v. 
Sheldon.    The  case  of  Amher  v.  Jackson,^  in 
17C9,  has  alsQ  been  relied  upon  in  support  of 
the  plaintifTs  claim ;  but  Sir  fViUiam  Alejcander 
very  truly  observes,  "we  do  not  know  suffi- 
ciently of  that  case  to  make  it  of  any  autho- 
rity."   The   plaintifi*  there  claimed  tithes  of 
wood,  whii'h  grew  from  stools  of  more  than 
twenty  years*  growth ;  but  upon  the  distinct 
allegation,  that  such  wood  was  not  timber,  the 
defendants  claimed   exemption  from    tithes, 
msisting  that  the  wood  was  timber.     Witnesses 
wtxt  examined,  and  the  decree  directed  an 
account ;   but  what  was  the  evidence,  or  what 
were  the  grounds  of  the  decree  does  not  ap- 
pear ;  unless  the  defendants  proved  such  wood 
was  timber,  the  question  now  under  considera- 
tion did  not  arise  in  that  case. 

1  have  now  mentioned  all  the  cases,  which  in 
the  present  or  former  discussions  of  the  point 
have  been  thought  applicable,  and  bearing  in 
mind  what  the  real  question  is,  it  will  be  seen 
from  the  short  recapitualation  of  thepointsreally 
decided  in  them,  how  litUe  of  positive  authority 
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there  is  to  support  the  opinion  attributed  to 
Sir  Thomtts  Plumer,    'ITie  question  is,  whether 
trees,  being  timber  trees,  and  above  twenty 
years'  growth,  are  liable  to  tithes,  because  they 
grew  trom  roots  or  stools  of  trees ;  and  it  is 
most  essential  to  keep  this  question  distinct 
from  the  other,  formerly  much  agitatt'd,  but  very 
different  from  the  present,  namely,  whether  ger- 
mins  and  shoots,  from  ihe  roots  and  stools  of 
timber  trees,  cut  down  after  they  have  attained 
the  growth  of  twenty  years,  are  exempt  from 
tithe  because  the  original  trees  were  so  pri- 
vileged.     The  confounding  these  two  ques- 
tions together  has  le<l  to  all  the  difficulty  in 
this  case.      It  appears  clear  from  the  authori- 
ties to  which  I  have  referred  that  the  act  of 
Ab  Edw.  3,  was  intended  to  protect  from  tithe 
timber  >trees  of  twenty  years*  growth,  although 
produced  from  stools^  and  that  this  construc- 
tion of  the  statute  was  recounizcd  and  acted 
upon  for  very  many  years  after  it  passed.      In 
lurnor  v.  Smith  in  1(  80,  and  in  Kwthleigh  v. 
Collard,  timber  trees  of  above  twenty  years' 
growth,  and  which,  it  appears,  must  have  grown 
from  stools,  they  being  in  the  former  case 
called  "seconds  or  standards,"  and  in  the 
latter  "standels,"  were  held  to  be  exempt 
from  'tithes.    In  Greennwiy  v.   The  Earl  of 
Kent,  the  plaintiff  only  claimed  tithes  for  trees 
of  above  twenty  yeais'  growth,  growing  from 
stools  or  roots,  upon  the  ground  that  they 
were  not  fit  for  timuer.    The  plaintiff  insisted, 
that  these  treed  were  exempt  from  tithes,  ex- 
cept  such  as  had  been  mixed  with  the  under- 
wood, and  the  decree  declared  that  tithes  were 
due  for  such  trees  of  above   twenty  years' 
growth,  which  had  been  cut  and  corded  within 
the  pari^jh,  but  not  so  of  such  wood  above 
twenty  years'  growth,  which  was  not  corded. 
At  that  time,  it  must  have  been  assumed  that 
timber  trees  above  twenty  years  old,  were  not 
liable  to  tithes,  though  growing  from  stubs  or 
stools.     If  the  decree  in  Bihpe  v.  Huxley  is  to 
be  construed,  so  as  to  bring  *'  beech  trees  j^ro- 
ceeding  from  stools,"  within  the  exemption, 
it  is  a  decisive  authority  against  the  claim  to 
tithes  now  asserted :  and  if  it  is  not  to  be  so 
construed,  it  proves  nothing  against  the  ex- 
emption, because  there  is  no  proof.     H^alion  v. 
Tryon,  was  in  1751,  and  so  tar  from  being  an 
authority  in  support  of  the  claim,  there  is  rea- 
son for  considering  it  an  authority  against  it,  for 
in  commentinir  on  Lord  Cohe*s  opinion,  (who 
distincUy  states,  that  all  timber  trees  are  privi- 
leged, and  the  branches  partake  of  the  privilege 
of  the  parent  tree;)  Lord  Hardwicke iAys/'ihese 
rules  have  not  been  contradicted  since,  except 
in  the  case  of  germins  growing  from  the  stools 
of  timber  trees  cut  down,"  leaving,  therefore, 
the  opinion,  that  all  timber  trees  from  stools 
are  privileged,  not  only  without  objection,  but 
confirming  it.    j4m6er  v.  Jackson,  as  I  have  al- 
ready  observed,  cannot  be  considered  an  au- 
thonty  in  support  of  the  claim ;  and  this  brings 
me  to  fFaltmnh  v.  Haywardin  1775,  at  which 
time  four  centuries  had  elapsed  since  ibe  act 
of  45  Edw.  3,  during  which  period,  there  is  no 
trace  of  any  decision  departing  from  the  prin-. 
ciple  prescribed  by  the  statute.     It  therefore. 
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seems  Strang^  there  should  bave been  attriboted 
to  that  case,  the  weight  of  a  decision  directly 
Bubversive  of  that  principle  so  estaMUhed  and 
acted  upon.    To  f^\e  it  any  weight,  much 
more  information  respecting  it  would  be  re- 
quired than  can  now  be  obtained.     Any  con- 
struction of  it  ought  to  l>e  preferred  to  that 
whti-h  would  shew  it  to  be  a  decision  clearly 
contrary  Co  the  law  as  then  understood.    After 
that  time  there  was  the  case  of  LewtM  v.  SneH^ 
in  1811,  which  Baron  Graham  informs  us.  in 
Evans  V.  Hotre,  was  not  intended  to  support, 
or  even  touch  this  particular  question,      c/n- 
derwoott  V.  Buikie,  was  in  18 1 2,  and  there  Mr. 
Baron  Bofiley  at  nm  prius,  told  the  jury  that 
timber  trees  of  twenty  years'  growth  were  not 
liable  to  tithes.      Fvrd  v.  Racster  was  in  1816, 
the  facts  of  which  shew  that  the  decision  can- 
not be  considered  an  authority,  however  im- 
portant the  observations  of  Lorid  Elteftbortmg'h 
may  be.      So  that  in  18*23,  when  Sir  Thonw* 
Piumer  decided  Chfchetier  v.  Sheldon,  there 
was  no  nuthority  against  the  title  to  exemption 
from  tithes  of  timber  trees  of  twenty  years' 
growth,  though  proceeding  from  stools,  found- 
ed as  it  is  on  the  statute,  and  acquiesced  in,  and 
acted  upou  in   numerous  inst  *nces  fo^  450 
years,  bni  the  obscure  case  of  ff^albankW  hhy^ 
ttard,  if  that  is  to  be  considered  a  decision ; 
and  some  observations  of  Lord  Ettenborvu^h, 
in  Fordv.  Rnrster  upon  a  case  not  before  hmi. 
It  is  probable  that  Sir   Thomat  Piamer  ir> 
tendetl  to  express  an  opinion  on  that  point, 
although  it  is  not  easy  to  find  words  in  the 
Judgment,  as  reported,  amounting  to  any  such 
expression  of  opinion,  as  he  thought  he  had 
no  facts  before  him  authorizing  him  to  de- 
tide  it ;  and  not  only  were  there  no  facts  to 
justify  him  In  raising  the  question,  but  he  had 
not  heard  any  argument  upon  it,  the  eonnsel 
for  the  defen<)ant  saying,  the  only  question 
was,  whether  tithes  were  due  of  germins  cut 
down  under  twenty  years'  growth,  when  spr  ing 
from  the  stooh  or  roots  of  trees,  not  cut  down 
till  after  twenty  years'  growth ;  and  yet  on  the 
supposed  authority  of  that  case,  aided' by  that  of 
Iraibank  v.  Hay  ward,  the  ('ourt  of  Exchequer 
in  Evam  v.  Rowe,  in  1827,  contrarY  to  the 
opinion  of  Mr.  Baron  Graham ,  decided .juntinst 
tie  exemption  there  claimed.    Chief*  Baron 
Alexander  stated,  in  very  distinct  terms,  and 
Mr.  Baron  HuUocb  intimated,  that  if  it  had 
not  been  for  these  cases,  they  would  have  de- 
cided in  fitvor  of  the  exemption. 

I  am  now  called  upon  to  consider  whether  1 
am  bound  to  follow  the  same  course;  I  cay 
hound,  because  with  the  opinion  1  have  ^roed 
of  the  original  right  under  the  statute,  and  the 
subsequent  exposition  of  the  law,  and  the  prac^ 
tice  under  it  for  four  centuries,  nothing  but 
feeling  bound  by  the  rules  and  decisions  which 
courts  of  justice  have  thought  it  right  to  act 
upon,  would  induce  me  to  aid  in  perpetuating 
what  I  believe  to  be  an  error,  productive  of  great 
injury  and  injustice.  No  one  can  be  more  sen- 
sible than  I  am  of  the  great  inconvenience,  and 
therefore  improprietv,  of  adopUng  a  course 
which  tends  to  make  the  law  fluctuate  according 
to  the  opinion  of  particular  judges,  but  much 


mi|st  depend  on  the  nature  of  the  qnestion. 
In  matters  which  do  not  afifeet  exactly  rii^fats  of 
property  to  any  great  degree,  but  tend  to  influ- 
ence the  future  transactions  of  mankind,  it  ia 
generally  more  important  that  the  rule  of  law- 
should  be  permanently  settled  than  that  it 
shouM  be  theoretically  correct.  But  when  the 
question  deeply  affects  the  existing  rights  of  % 
large  portion  of  the  community,  and  the  deci* 
sions  impeached  cannot  to  any  great  extent 
have  influenced  the  subsequent  arrangements 
of  parties  affected  hy  them  (and  8ni4i  I  con- 
ceive must  he  the  case  in  the  present  instance,), 
the  object  of  reverting  to  the  right  rule  is  ro 
great,  and  the  inconvenience  likely  to  arite 
from  making  the  attempt  so  small,  that  a 
judge  ouglK  not  to  be  easily  deterred  from  it;. 
but  still  his  discretion  must  be  regulated  by 
(he  weight  of  authority  to  which  his  opinion  is 
opposed,  and  the  length  of  time  during  which 
the  opposite  rule  has  been  enforced.  As  to  the 
weight  of  authorities,  the  npiniun  uf  the  Judges 
of  the  Court  of  Exchequer  in  Evitns  v.  Roiee 
is  strongly  and  decidedly  in  favour  of  the  ex- 
emption, and  ill  Ch'whrtter  v  Shetflon,\( xhet^ 
is  I  he  opinion,  there  is  certainly  not  the  jndg^ 
mrnt  of  Sir  Thomas  Piumer  agairtst  it ;  and  the 
same  obstTvatiim  applies  to  the  case  of  F^ni 
V.  RitcKter.  This  is  but  little  to  weigh  in  the 
balance  against  the  right,  regulated  by  the 
statute,  and  etijoye<l  under  it  for  450  j'eara*,. 
hut  from  18'Jo,  the  date  of  Chichesier  v.  SheU 
dttn^  it  may  have  been  assumed  that  the  law  was 
corrrcily  expounc'cd  in  that  case,  though  there 
is  no  decision  on  it.  I  cannot  think  it  U  my 
duty  on  this  ground  to  decree  to  one  man  what 
I  am  satisfied  is  bylaw  the  property  of  another. 
I  am  therefore  satisfied  that  1  am  at  liberty  to 
act  on  the  opinion  of  the  law  which,  after  a  lab4>. 
rious  exainmation  of  all  the  authorities  I  have 
formed,  and  that  the  decisions  are  not  such  u 
to  make  it  my  fluty  to  hold  against  the  pnsiiive 
enactments  of  the  45th  Edw.  3.  cap.  *^.  that 
any  gro9  tfoh,  or  timber  trees  above  20  yean 
growth  is  liable  to  tithes.  Bill  dismissed^ 
without  costs. 

LosffH  V.  Pryte, — At  Westminster,  May  6 
and  8,  and  at  Lincoln's  Inn,  December  18^ 
1840. 


Stollil  Court. 

PLKA. —  PARTIES. 

I/a  plaintiffs  seeking  to  have  eonvepaneet  of 
hit  ftiaie  eel  atide  on  the  ground  nfframd^ 
make  it  a  part  of  the  prayer  u/  hie  bOi 
that  he  should  also  be  at  liberty  to  redeem 
a  mortgage  relatirg  to  the  tame  eeiate^  he 
mutt  make  all  persons  interetted  in  ike 
equity  of  redemption  partiet  to  the  ««//. 
Secus,  if  he  had  only  ttated  the  mortgage 
ttithout  praying  to  redeem. 

The  tetitator  in  this  case,  being  entitled  to 
the  reversion  in  fee  expectant  on  the  decease 
of  a  Mrs.  Godiog,  in  certain  almshouses,  situate 
near  Croydon,  by  his  will,  dated  in  1^,  de- 
vised the  property  in  question  to  two  trustees, 
upon  tru»t,  after  Mrs.  Coding's  decease,  to 
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levy  and  raice  150/.,  and  pty  the  tame  to  the 
execatora  of  bis  ancle,  John  Richardion,  and 
subject  thereto,  upon  trust  to  stand  possessed 
thereof  for  the  use  of  his  widow,  now  Mary 
Midd'editch,  for  her  life,  with  remainder  to 
the  plaintitf',  her  heirs  and  assigns.    And  the 
testator  also  char^^ed  bis  real  and   personal 
estate  with  the  payment  of  his  debts.    At  the 
time  of  the  testator's  death  there  was  a  mwrt- 
^aj^e  upon  the  property  for  200/ ,  and  the  bill 
stated  that  the  defeudmnt  Stone,  who  was  clerk 
In  the  office  of  a  solicitor,  had  been  introduced 
to  tilt  plaintiir  for  the  purpose  of  establishing 
her  title  to  the  property ;  that  li«  call«*d  upon 
her  at  Crovdon  in  i83t),  when  i^be  authorized 
liioi  to  make  certain  enquiries  which  he  sufr. 
gested  lo  he  neeessary ;  that  some  time  after- 
warda  a  brother  of  Stone  called  upon  her  with 
two  Bapers,  which  he  reqacsted  herself  and 
her  daughter  to  sifj^o,  one  beinfr  a  power  of 
attorney  to  authorize  the  defend^int  Si  one  to 
take  the  necessary  >tep8  for  making  oat  her 
title,  and  the  other  being  a  will  appomtini;  the 
defendant  her  sole  executor ;  that  they  refused 
to  sign  them,  aud  the  next  day  Stone  himself 
came,  bringing  what  he  represented  to  be  a 
power  of  attorney  to  auth(»rize  him  to  make  the 
enquiriea,  and  threatened  that  unless  the  nlain- 
titt  and  her  daughter  signed  it,  he  would  pro- 
ceed no  further  in  the  business,  and  that  the 
plaintiff  and  her  daughter  were  thua  induced 
to  sign  it.    The  bill  then  alleged  that,  al>out 
eighteen  months  afterwards,  the  defendant  pro 
c«ired  the  mortgage  for  200/.  to  be  assigned  to 
a  Mrs.  Thurley,  to  whom  he  also  stated  the 
pffoperCy  was  sold,  and,  in  IVlay  I8«'i8,  he  called 
upon  the  plaintiff  at  Croydon,  and  brought 
certain  accounts  with  him,  by  which  he  said  it 
appeared  that  the  balance  due  to  the  plaintiff, 
in  respect  of  tlie  purchase  money  for  the  pre- 
iDisev,  was  4/.,  and  that  she  would  aho  be  en- 
titled to  an  annuity  of  eleven  shillings  a-ronnth ; 
that  the  plaintiff  never  authorized  any  sale  of 
the  property,  and  that  Mr.  Gruhb,  a  Iwrrister, 
having  been  informed  of  the  circumstances, 
interfered  in  her  behalf,  but  that  although  he 
had  made  every  enquiry,  he  had  been  unable 
to  discover  who  Mrs.  Thurley  was,  or  where 
slie  resided.    The  bill  prayed  that  it  might  be 
declared  that  the  conduct  of  the  defendant 
Stone,  ID  procuring  the  papers  to  be  signed  by 
the  plaintiff  was  fraudulent,  and  that  all  the 
papers  so  signed  might  be  declared  void,  and 
be  delivered  up  to  be  cancelled,  and  that,  on 
payment.of.the  2<M)/.aBd  all  interest  due  on 
the  mortgage,  which  the  plaintiff  offered  to 
pay,  Mrs.  'i'hurley  anfl  her  trustee  udght  re- 
convey  to  the  plaintiff.    The  defendant  Stone 
having  put  in  a  plea  for  want  of  parties  on  the 
ground  that  the  cestui  que  trusU  of  the  150/. 
were  not  before  the  Court,  the  same  now  came 
on  for  argument. 

PfmOeritm  and  •/.  Russell,  in  support  of  the 
plea,  contended  that,  as  the  proceedings  in  the 
suit  mii(hi  affect  the  iutereats  of  all  parties 
having  any  claim  to  the  estate,  they  should  all 
have  the  opportunity  of  protecting  their  re- 
spective interests.  The  bill  sought  to  have  a 
redetnptioa  of  the  mortgage  |  and,  aa  a  neces- 


sary preliminary,  to  have  the  deeds  of  convey- 
ance on  the  sale  from  the  plaintiff  set  aside. 
The  statement  of  the  plea  was  that  there  are 
persons  who  are  not  only  entitled  in  priority  to 
the  plaintiff,  but  who  are  alone  entitled  to  the 
equity  of  redemption,  and  who,  if  the  property 
was  conveyed  to  the  plaintiff  and  the  present 
tenant  for  life,  would  be  entitled  to  file  a  bill 
against  thcin  to  have  the  property  re-conveyed. 

KinHershy  and  Mylne,  for  the  plaintiffs,  en- 
tered into  a  long  statement  for  the  puqmse  of 
shewing  the  fraudulent  conduct  of  Stone,  and 
that  the  plaintiff  had  been  induced  through 
misrepresentations  to  sign  the  authority,  if 
any  had  been  given,  for  sale  of  the  property. 
In  order  to  arrive  at  a  correct  conclusion,  it 
was  necessar)*  to  consider  the  actual  state  of  the 
property,  which  uas  this  :  There  was  a  mort- 
ftnjj^^  to  Richardson  for  a  term  for  securiOir. 
200/.,  subject  to  wliich  the  property  was  vested 
in  Mary  Middleditch,  the  testator  s  widow  for 
life,  with  remainder  to  the  plaintiff  in  fee. 
The  bill  whs  simply  to  set  aside  the  transac- 
tion i«iih  Stone,  and  although  it  sought  besides 
to  have  the  mortgage  assis^ned  that  was  only 
ancillary  to  the  relief  asked.  There  was  great 
room  to  contend  that  the  legal  estate  never 
vested  in  the  trustees,  and  that  it  was  only  a 
power  to  raise  a  sum  of  money.  Huwker  v. 
Hmrker,  3  Barn.  &  Aid.  537 ;  but  at  the  ut- 
most a  person  having  a  mere  legal  estate  was 
only  a  ary  trustee,  and  it  could  not  be  neces- 
sary to  encumber  the  proceedings  by  making 
the  trustees  in  this  case  parties,  the  plaintiff 
being  entitled  as  tenant  in  fen,  with  the  privity 
or  concurrence  of  the  person  hiving  the  life 
estate  to  pay  off  the  mortgage.  Nor  could  it 
be  permitted  thai  the  defemlant  should  shelter 
himself  under  such  a  technicality,  and  refuse 
to  give  any  answer  to  the  charges  in  the  bill. 
He  should  at  all  events  4iave  supported  his 
plea  by  an  answer. 

Mr.  Ptmherton  in  reply,  said,  that  the  plain- 
tiff had  no  right  iu  discussing  a  legal  question 
to  go  into  the  gross  and  scandalous  charges 
contained  iu  the  bHl,  which  iu  all  probability 
were  not  true.  Even  supposing  there  had 
been  no  direction  in  the  will,  respecting  the 
150/.,  there  was  a  charge  for  dclits,  which 
would  bf^cessarily  give  the  trustees  the  legal 
CKtate.  With  regard  to  supporting  the  plea  by 
an  answer,  that  was  never  done  where  tneplea 
was  for  want  of  proper  parties. 

The  Master  of  the  Rollst,  after  referring  to  the 
facts  before  stated,  and  the  prayer  of  the  bill, 
said,  to  this  bill  the  defendant  has  pleaded 
that  by  the  will  there  was  a  trust  anterior  to 
the  plaintiff's  interest, — that  the  devise  was  ro 
tru^stees  to  raise  150/.,  besides  a  charge  for 
debts,  and  that  the  interest  of  the  plaintiff  is 
subject  to  them, — that  the  1 50/.  has  never  been 
raised,  or  satisfied,  and  that  the  trustee  for  that 
charge,  and  the  party  lieneficially  interested  in 
it  are  necessaiily  parties.  If  it  were  correct 
to  say,  that  this  is  a  bill  to  set  aside  the  deeds 
prepared  by  Stone,  and  no  more,  then  other 
parties  would  not  be  tiecessarr;  but  previous 
to  the  execution  of  these  deeds  the  mortgage 
was  aa^gncd,  and  the  plaintiff  is  not*  content ' 
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with  asking  for  a  decree  to  protect  Iter  own  in- 
terests, but  she  seeks  to  have  an  assiuniuent  of 
the  mortgaf^e,  so  that  beside:*  beini(  a  bill  for 
fraud,  it  is  u  bill  for  a  further  purpoi^e, 
scarcely  diflerin«f  from  a  liill  for  redemption ; 
and  such  a  bill  cannot  be  maintained  by  some 
parties  interested  in  the  equity  of  redemp- 
tion, in  the  absence  of  others,  who  way  be 
equilly  entitled  to  redeem.  The  question 
then  n,  whether  the  circumstances  of  this  case 
make  it  an  exception  to  the  general  rule.  On 
questions  of  demurrer  and  plea,  all  the  state- 
ments in  the  bill  are  assumed  to  be  true  for 
the  purpose  of  discussiuf^  the  point  raised  by 
the  plea  or  demurrer,  but  they  may  be  wholly 
unfounded,  and  cannot  be  considered  by  the 
Court,  in  determininff  whether  a  plea  is,  or  not 
sustainable. 

Plea  allowed. — Henley  v.  Stone,  Dec.  5th, 
1810, 


€lurrn'tf  li^ndj. 
[Before  the  Four  Judges.] 

OCCUPIER. — RATING. 

A  nrivate  ad  of  partinment  vetted  certain 
funds  in  an  incorporated  body  of  proprie- 
tors, for  the  purpose  of  maintmning  a 
cemetery  t  and  gave  them  the  liherty  of  sell- 
ing for  ever,  for  terms  of  yearn  or  for  a 
single  occasion,  the  right  of  burial  in  their 
buildings,  vaults^  or  graves.  The  parish 
in  which  the  cemetery  mas  situated  rated 
the  proprietors  on  the  income  derived  from 
the  sale  of  the  perpetual  right  of  burial : 
Held,  that  the  rate  teas  rights  for  this  was 
the  sale,  not  of  an  interest  tn  the  soil,  but  of 
a  mere  easement. 

In  this  case  the  sessions  bad  confirmed  a 
rate  upon  the  company  of  proprietors  of  Kensal 
Green  Cemetery,  subject  to  the  opinion  of  the 
Court  on  a  case  which  set  forth,  in  substance, 
the  following  facts.  That  by  virtue  of  a  private 
act,  3  &  4  W.  4,  c.  ex.,  the  proprietors  were 
incorporated,  and  were  authorised  to  purchase 
lands,  and  to  erect  a  chapel,  and  to  have  the 
same  and  the  ground  around  cousecrhted,  and 
to  bury  the  dead,  and  to  sell  to  any  person,  &c. 
for  ever,  or  for  a  term  of  years,  or  for  a  single 
occasion,  the  right  of  burial  in  any  of  the 
buildings,  vaults,  or  graves  of  the  cemetery. 
The  act  directed  that  as  soon  as  a  person  had 
purchased  the  perpetual  right  of  burial  in  any 
of  the  buildings,  he  should  put  up  a  door  td 
the  same,  and  put  a  lock  on  such  door,  and 
should  keep  the  key  thereof,  and  there  were 
other  provisions,  the  object  of  which  was  to 
secure  to  the  purchaser,  ihc  sole  right  cf  using 
such  building,  and  to  secure  him  hUo  agHinsi 
all  intrusion  of  the  company  of  proprietors,  or 
of  third  persons.  The  right  uf  siiperiittendeoce 
for  the  purpose  of  keeping  the  buildings  in 
decent  repair,  was  however  reserved  to  the 
proprietors.  The  ground  consecrated  was 
prohibited  from  bemg  turned  to  any  other 
purpose  than  that  of  sepulture.  The  proprie- 
tors sold,  in  a  great  many  instances,  the  per- 


petual right  of  burial,  and  the  porirh  anthorr- 
ties  rated  the  purchase  money  obtained  for  the 
same  as  part  of  the  annual  profitif  of  the  com- 
pany. A  rate  was  also  assessed  by  the  parish 
upon  the  income  arisiniif  from  tlie  letting  of 
sin](le  burials.  The  objection  nu%v  to  be  con- 
sidered was,  as  to  the  validity  of  the  rate  iin- 
IMJsed  on  the  suma  received  on  the  sales  of 
perpetual  riirht  of  burial. 

Sir  kF,  Fullett,  Mr.  Charles  Clarh,  and  Mr. 
Hodges,  were  heard  against  the  rate,  and  con- 
tended that  from  the  time  of  a.ile,  the  parchaicr 
of  the  perpetual  right  of  burial  in  one  of  the 
buildings  in  the  cemetery,  became  in  law  the 
absuliite  occupier  of  that  building,  though  the 
fee  in  the  land  might  not  pass  to  him,  and  that 
the  rate,  if  at  all,  ought  to  be  assessed  on  him ; 
that  this  rate  was  not,  in  itf»  present  shape,  a 
rate  on  profits,  bat  a  rate  on  capital ;  and  that 
if  the  company  should  sell  the  whole  of  the 
building  and  ground,  that  capital  would  be 
diminkibing  daily,  and  then  either  the  rate 
must  cease  altogether,  or  the  parish  most  claim 
a  right  to  rate  both  the  company  and  the  oc- 
cupiers,— a  right  which  clearly  could  not  be 
supported,  since  the  parish  could  not  be  al. 
lowed  to  act  so  inconsistently  as  to  rate,  for  a 
certain  time  the  company  for  the  whole  of 
the  ground,  though  part  of  it  was  in  the  occu- 
pation of  purchasers,  and  continue  that  rate 
as  long  as  the  company  had  any  one  building  to 
dittpose  of,  and  at  the  end  of  that  time,  when 
all  the  buildings,  had  been  sold,  to  rate  the 
purchasers,  who  had  before  been  passed  by  aa 
not  liable. 

Mr.  Creswell  and  Mr.  Prendergtist  in  sup- 
port of  the  rate. — The  incorporated  proprie- 
tors are  the  occupiers  of  this  land.  If  they 
choose  to  make  a  profit  by  the  sale  of  per- 
manent rights  of  burial,  they  must  be  rated  on 
that  profit.  These  sales  arc  not  sales  of  an 
interest  in  the  soil,  but  only  of  a  right  to  use 
it  in  a  particular  manner,  and  in  exercising 
that  limited  right  the  cemetery  proprietors  still 
gain  from  the  vendees  a  profit  on  the  fees  for 
burial.  The  rate  is  good,  and  the  order  must 
be  confirmed. 

Lord  Denman,  C.  J. — In  my  opinion  the 
cemetery  pniprietors  are  to  be  considered  oc- 
cupiers, and  are  rateable  as  such  They  were 
established  as  an  incorporated  company  for 
the  purpose  of  occupying  all  the  works  which 
were  erected,  in  order  to  carry  into  effect  the 
intentions  of  this  act,  and  they  continue,  not- 
withstanding the  sale  of  the  fight,  to  possess 
the  controlling  and  superintending  power  over 
all  the  works,  to  enforce  the  keeping  of  the 
place  in  decent  and  proper  order. 

Mr.  Justice  Littledale  an^  Mr.  Justice  fFiU 
Hams  concurred. 

Mr.  Justice  Coleridge, — ^The  possession  of 
the  keys  by  the  vendees  of  the  right,  might 
seem  at  first  opposed  to  the  notion  of  the  in- 
corporated proprietors  being  the  occupiers  ; 
but  we  must  look  not  at  a  small  circumstance 
of  that  kind,  but  at  the  general  intention  of 
the  act.  The  right  of  sale  is  restricted  for  the 
purpose  of  carrying  tliat  intention  into  effect; 
and  so  is  the  right  of  the  use  of  the  land,  either 
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by  the  proprietors  or  ilip.  venders.  This  is  not 
a  tyrant  of  the  land,  but  a  ^raot  of  a  particular 
ris(ht  in  the  land.  The  vendors  remain  in  pos- 
session of  the  land,  and  all  that  they  sell  is  a 
mere  easement. 

Rate  confirmed.— 77«f  Queen  v.  The  Church- 
trnrdent  of  SL  Mnry  Abbott^  KeMtngton,  M.  T. 
1840.    Q.  B.F.J. 


^VLUxCA  3Btnr^  |3rartire  Court. 

If  A8TBR*&r  ALLOCATUR  — TAXATION. — 
RSTOPPBL. — CHANGING  ATTORNEY. — COSTS. 

The  Mniter*8  allocatur,  mnde  on  a  taxation^ 
pursuant  to  a  Judge*  M  urder  for  the  change 
of  an  nttoriiey^  it  not  Uindinif  as  an  estoppel 
on  the  aftornev  in  on  art  ion  for  his  costs^ 
so  as  to  precfwie  hhn  Jrom  chnming  a 
greater  amount  than  the  sum  allowed, 
ichere  the  defendant  in  on  action  for  those 
costs  has  not  pleaded  the  allocatur. 
In  this  case,  which  was  an  action  for  the  re- 
covery of  the  amount  of  an  attorney's  bill,  the 
defendant  pleaded,  first,  never  indebted  ;  and 
secondly,  as  to  4/ ,  a  tender,  and  thirdly,  as  to 
3/.  \5s,  Sd.,  the  ROii-delivery  of  a  sinied  bill. 
The  case  was  tried  before  the  undersheriff. 
The  evidence  shewed  that  the  ulaintiff  bad  for- 
merly been  employed  by  the  aefendant  to  de- 
fend a  cause  of  ff^est  v.  Cleaver.  In  the 
course  of  that  cause,  the  defendant  became 
dissaligfied  with  the  present  plaintiff,  and  he 
accordingly  obtained  an  order  to  change  his 
attorney.  This  was  made  in  the  usual  form, 
and  the  plainlitt'^s  bill  was  referred  to  the 
Master  for  taxation.  Before  that  officer,  it  was 
stated  that  the  retainer  of  the  plaintflT  had 
been  revoked  and  therefore  that  certain  items 
amountinf(  to  3/.  15#.  Sd.,  ought  to  be  de- 
ducted from  the  bill.  The  question  then 
arose,  as  to  what  time  the  retainer  was  revoked. 
The  master  was  of  opinion  that  the  retainer 
had  been  revoked,  before  the  business  for 
which  the  disputed  items  in  question  were 
charged,  was  done.  He  accordingly  gave  his 
allocatur  for  41.,  the  amount  of  the  plaintiflTs 
bUl  to  be  taxed,  being  7/  15«.  Sd.  I1ie 
amount  of  the  allocatur  was  afterwards  ten- 
dered by  the  defendant,  but  was  refused  by 
the  plaintiff.  He  then  brought  his  action  for 
the  total,  including  both  the  sum  for  which  the 
allocatur  was  given,  and  the  sum  taxed  off. 
'Ilie  question  on  which  the  litigation  in  the 
cause  asose,  was  whether,  on  the  plea  of  never 
indebted,  the  plaintiff  was  estopped  by  the 
Piaster's  allncutur  from  recovering  a  greater 
amount  than  appeared  by  that  document  to  be 
due.  The  defendant  insisted  that  after  the 
Master  had  decided  that  the  sum  of  4/.  was  all 
that  was  due  from  the  defendant  to  the  plain- 
tiff be  could  not  be  entitled  to  recover  more. 
No  question  arose  upon  the  other  two  pleas. 
The  assessor  for  the  sheiiff  told  the  jury,  that 
on  this  state  of  the  pleadings  the  plaintiff 
could  not  be  considered  as  estopped  by  the 
amount  of  the  Master's  allocatur .  No  doubt, 
what  that  officer  found  to  be  due,  was  strong 
evidence  to  shew  that  no  more  was  due,  but  it 


was  competent  for  the  iury,  if  they  thought 
proper,  to  find  a  verdict  in  favour  of  the 
plaintiff  for  a  larger  sum.  The  jurv-  found  for 
the  plaintiff  for  the  sum  of  3/.  15a.  8^.,  being 
the  plaintiffs  charges  for  the  disputed  items. 
A  rule  msi  was  obtained  to  set  aside  this  ver-- 
diet  by  Macaulay,  on  the  ground  of  misdirec- 
tion. 

R  v.  Richards  and  Miller  shewed  cause 
against  this  rule,  and  contended  that  the  de- 
fendant having  pleaded  never  indebted,  had 
entitled  the  plaintiff  to  go  into  his  whole  case 
and  prove  what  was  the  amount  due  to  him  in 
respect  of  his  services,  notwithstanding  the 
locatur  .  If  the  defendant  had  intended  to 
estop  the  plaintiff  from  setting  up  a  claim 
beyond  the  41.,  he  should  have  pleaded  the 
allocatur.  A  variety  of  cases  had  determined, 
that  even  a  verdict  would  only  be  evidence  and 
not  an  estoppel  to  the  plaintiff's  claim,  unless 
it  was  plea<ied  as  an  estoppel.  In  the  present 
case  too,  it  was  to  be  observed,  that  the  taxa- 
tion in  ouestion  did  not  take  place  pursuant 
to  an  order  m  ade  under  the  2  Geo  2,  c.  23, 
but  was  merely  a  taxation  which  bad  taken 
place  in  order  io  entitle  the  client  to  take  out 
of  the  possession  of  his  attorney  the  documents 
which  belonged  to  him.  No  undertaking  was 
given  by  the  client  to  pay  what  should  be  found 
due,  and  therefore  it  could  not  be  considered 
as  binding  on  either  party.  For  these  reasons 
the  direction  of  the  sheriff's  assessor  must  be 
considered  as  correct. 

Macuulay,  in  support  of  the  rule,  contended 
that  when  an  attorney  accepted  the  retainer  of 
the  client,  he  did  so  on  the  terms  of  being  re- 
munerated according  to  the  scale  u'hich  the 
officer  of  the  Court  should  think  right,  accord- 
ing to  his  discretion.  The  master,  therefore, 
having  determined  the  amount  of  costs  to 
which  the  attorney  was  entitled,  the  allocatur 
must  be  considered  as  conclusive  of  the 
amount  of  claim  ;  the  mere  production  of  it 
in  evidence  was  sufficient  on  the  plea  of  never 
indebted,  to  answer  the  plaintiff's  claim.  The 
direction  of  the  assessor  that  the  jury  were  at 
liberty  to  find  for  the  plaintiff  for  a  greater 
sum  than  the  amount  mentioned  in  the  allO" 
catur,  could  not  consequently  be  sustained. 

Pattrson,  J.,  thought  that  the  defendant  had 
lost  his  advantage  by  not  doing  any  thing 
between  the  delivery  of  the  signeabill  and  the 
commencement  of  the  action,  and  had  con- 
siderable doubt  whether  such  a  taxation  of  the 
bill  would  be  conclusive  on  either  party. 
When  the  attorney  delivered  his  bill,  then  the 
client  should  have  applied  to  have  it  taxed ; 
but  if  he  thinks  proper  to  let  the  month  go  by, 
and  then  plead  to  the  declaration,  he  has  lost 
his  opportunity,  of  taxing  the  bill.  Then 
comes  the  question,  whether  under  the  plea  of 
never  indebted  he  can  give  in  evidence  the 
master's  allocatur  as  conclusive  on  the  plaintiff. 
If  the  defendant  pleads  such  a  plea,  it  seems 
that  he  opens  the  whole  question  as  to  the 
amount  of  the  plaintiff's  claim.  I  cannot  say 
that  either  party  is  concluded  by  the  amount 
oiihealltjcatur,  and  therefore,  I  am  of  opinion, 
that  the  direction  of  the  sheriff's  assessor  was 
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ri^^bty  and  con8e(]uently  ihat  the  present  role 
must  he  diecharji^pd. 

Rale  discharxetl. — Beck  v,  Cieaeer,  M.  T. 
1840,    Q,U.  P.C. 

RB-ADMT8SI0N  OF  ATTORNEV. — NON-PATHXNT 
OF  DUTY. — PRACTICE. 

FFhere  an  attorney  hnd  taken  out  hie  eertifi' 
cate  reg'uhr/y,  and  aitvteetl  a  year  to  elapse 
Jrom  the  ejppiration  of  hit  last  certificate, 
an't  then  the  I  bth  Nuvember  /ailing  on  a 
Sunday,  he  did  not  apply  for  re-admission 
^iitil  the  \  6th ;  but  it  appeared  that  he  had 
practised  during  the  uncrrtificftted year,  the 
Court  allowed  him  to  he  re»*idmitted  withaui 
the  usual  notices,  on  payment  o/ 20s,  fine, 
and  the  arrears  of  duty. 

In  this  ca«e  Cowling  moved  to  re-adnh  an 
attorney  without  ^ivin)[f  the  uiiml  notices.  The 
circuinstttfices  under  which  the  appltcation  was 
made  wefe  these: — ^The  attorney  in  qu^stiun 
Lad  taken  out  his  cerrifrcate  down  to  the  month 
of  November  1839.  He  did  not  take  out  hie 
certitifale  between  the  I5tb November  and  the 
16th  December  in  tltat  year  as  by  Ia%v  required. 
He  continued,  however*  thronichout  that  year 
on  the  roll.  On  Monday  the  16th  of  November 
instant,  he  went  to  the  Stamp  Office  for  the 
purpose  of  taking;  out  his  certificate.  He  wai» 
then  informed  that  he  should  have  come  on 
the  previoua  Saturday^  Sunday  beinfif  the  15th. 
The  affidavit  supporting  the  application,  bon*. 
ever,  did  not  state  (hat  the  attorney  had  not 
practised  durin/f  the  year.  The  application 
was  made  on  the  1 7th. 

Pattrson,  J.— Properly  an  attorney  ought  to 
take  out  his  certificate  on  the  15ihNoveinlirr; 
but  be  is  allowed,  by  way  of  f^nce,  until  the 
16th  December  to  pay  the  duty,  and  thm  the 
certificate  redates  back  to  the  15th  November. 
But  if  he  does  not  pay  the  duty  before  the  I6tb 
December,  he  is  incapalde  of  brin}|^nf(  an 
actioD,  or  doiuf^  any  otiier  business  as  an  at  tor- 
ncF,  althousfh  he  remwins  on  the  roll  until  the 
following  15th  November.  He  would  not  be 
allowed  to  recover  remuneration  for  any  busi- 
ness done  by  him  durinir  the  period  bet%veen 
the  .16ih  December  and  the  following  15th 
November.  If  the  certificate  in  this  case  hsd 
been  taken  out  last  Saturday,  be  would  have 
been  prevented  from  beiog  otf  the  roll,  as  be 
now  is.  Since  he  does  not  swear  that  be  has 
not  practised  during  the  interval,  it  must  be 
assumed  that  he  has.  He  may,,  however,  under 
the  particular  t-ircumstanees  of  the  case,  be  re- 
admitted  on  payment  of  20s.  fine,  and  the 
arrears  of  duty. 

Re-admission  accordingly.-^i^jp  parte  Wy* 
&rotr,M.T.1840.    Q.  B.  P.  C. 

SUBPOINA  AD   TESTIFICANDUM. — WITNESS. — 
CONTEMPT. — ATTORNEY. 

In  order  to  bring  a  witness  into  contempt  for 
not  obeying  a  subpcena  ad  testificandum,  // 
must  appear  that  the  writ  required  him  not 
only  to  attend  on  a  particular  day,  but  from 
thence  from  day  to  day,  otherwise,  in  case 
((/'his  non-attendance  on  a  subeequent  day. 


he  cannot  be  considered  io  have  been  gmUy 
of  a  etmtempt,  although  he  is  an  attorney. 

In  this  case  a  person,  who  was  an  attorney, 
had  been  served  with  a  subpcena  ad  testificam  • 
dam.  In  the  writ  he  was  required  to  attend  on 
the  6th  June,  but  there  %vaB  no  direction  re- 
quiring him  to  attend  from  day  to  day  after  the 
6th  June.  The  cau!>e  was  not  tried  on  that 
day ;  and,  on  the  application  of  the  defendant's 
counsel,  it  was  put  off  until  the  I8tb.  It  di«l 
not  appear  that  the  witness  was  present  in 
Court  at  the  time  of  the  postponement.  On 
liie  IHth,  the  cause  being  called  on,  and  the 
witness  nut  lie^ng  there,  the  record  was  with* 
drawn. 

Hamfrey  now  moved  for  a  rule  nisi  for  an 
attachment  against  the  witness  for  his  dU* 
obedience  to  the  wiit  of  subpoena.  As  an 
attorney,  he  must  know  that  if  the  cau«e  did 
not  come  on  for  trial  on  the  day  mentioned  in 
the  snhpo^na,  he  ought  to  attend  from  day  to 
di«y ,  until  it  did  come  on.  It  might  be  different 
in  a  case,  of  a  person  who  was  not  an  attorney. 
Not  h.tvini;  done  so^  be  must  be  considered  aa 
in  route  nipt. 

Pattesoa,  J.,  thought  that  the  witness  conid 
not  be  considered  as  guilty  of  a  contempt  in  not 
attending  the  trial  of  the  cause  on  a  day  sub- 
sequent to  the  fith,  when  the  writ  only  required 
him  to  attend  on  that  day.  The  absence  of 
the  clause  in  question  deprived  the  plaintiff  of 
his  remedy  by  attachment. 

Rule  refused,— A'flwyA/oji  v.  Brine,  M.T. 
1840.    Q.P.  f.C. 


KE-ADMISSIONS  IN  CHANCERY. 

For  Hilary  Term,  1841. 


Brooks,  John,  of  No.  2,  Great  James  Street, 
Bedford  Row,  late  of  No.  2,  G^or(;e's  Grove, 
Holioway. 

Bldred,  Joseph  Wright,  kte  of  No.  22,  Gloa- 
ce«ter  Sireet,  Queen  Square;  and  now  of 
No.  6,  Harper  Street,  New  Kent  Roadj^  in 
the  county  of  Surrey. 

THE  EDITOR'S  LETTER  BOX. 


We  are  lorrv  that  J.  A.  Is  disappointed  at 
the  delay  of  his  remarks  on  "  Clieap  Law 
Agencv."  We  thought  a  formal  answer 
scarcely  necessary.  Tlie  discreditable  practice 
is  not  likely  to  be  followed ;  but  we  will  advert 
to  the  letter  again. 

The  letters  on  the  proposed  abolition  of  tlia 
pouishment  of  death,  are  not  sufficiently  prae* 
tical  ro  enable  us  to  insert  them.  Declama- 
tion,  hoti-ever  eloquent,  is  not  admissible  within 
our  limits  on  a  subject  so  large  as  the  oae  la 
question. 

One  of  our  correspondents  seems  to  think 
he  has  a  right  to  huve  his  letter  published,  tio* 
cause  the  subject  on  which  he  writes  has  beea 
adverted  to  in  the  Legal  Observer.  For  the 
sake  of  our  readers  generally,  we  exercise  (not 
very  severely)  our  best  discretion,  and  pablisli 
all  communications  coming  within  the  proper 
bcope  of  the  work« 


STfie  it^gal  <!^ti0evlirr. 


SATURDAY,  JANUARY  9,  1841. 


.M 


Quod  maris  ad  nos 


Pertioet,  et  netcire  malum  eit»  agitamni. 


IIORAT. 


LETTERS 
ON  THE  COURT  OF  CHANCERY. 


LETTER  VII. 

To  the  Editor  of  the  J^gal  Observer. 

Sir* 
I  NOW  resume  the  subject  of  the  Master's 
Office,  an(|  shall  enter  ioto  it  somewhat  more 
in  detail.  I  thiok  there  will  he  no  difficulty  in 
showinif  that, as  now  constituted, it  is  frequently 
the  instrument  of  the  f^reatest  injustice  to  the 
suitor;  that,  however  desirous  a  party  may  he 
to  proc«<td  with  the  proper  speed,  there  is  no 
power  lo  ar^e  on  the  other  parties  to  the  suit, 
if  they  are  unwiilin;^  to  proceed,  and  that  thus 
thousaiHls  are  depriveil  of  their  just  rights.  It 
may  serve  to  bnui(  this  melancholv  truth  home 
to  the  minds  of  some  of  your  readers,  if  I  give 
an  example  of  the  sort  of  way  in  which  suits 
are  usaally  conducted  when  they  get  into  the 
Master's  Office,  where  there  is,  and  where 
there  is  not,  aflry^teut  to  prolong  them.  The 
instances  which  I  shall  give,  are  suits  either 
now  in  progress,  or  recently  wound  up,  and 
are  by  no  means  unusual  in  their  circumstances. 
The  names  either  of  the  parties  or  the  Masters, 
need  not  be  given,  but  these  are  the  only  mat- 

.  ters  that  are  suppressed.  The  first  suit  which 
I  shall  mention,  therefore,  I  shall  call  Smith  v. 
Bolton,  The  |Mntiff  was  tenant  for  life  of 
real  estate,  but  the  estate  was  in  possession  of 
trustees.  The  object  of  the  suit  was  for  an 
account  of  real  and  personal  estate  of  a  te«td- 
tor ;  and  among  other  things,  to  pay  a  legacy  of 
10,000/ ,  charged  on  the  real  estate.  The  le- 
gatee was  made  a  party  defendant.  There  was 
never  any  doubt  even  raised  in  the  suit,  that 
the  estate  was  ample,  or  that  this  legacy  was 
due ;  but  it  was  the  desire  of  the  persons  hav- 
ing the  conduct  of  the  suit,  from  motires  of 
family  spite,  to  defer  its  payment  as  long  as 
they  could ;  that  they  hare  been  aide  to  do  this 
Bucceisfollyj  down  to  the  present  time,*  will 
appear  by  the  following  dates : 

Smith  V.  Bolton, 
The  bill  was  filed  on  Jan.  4tli,  1831  (just  ten 
yeaiMgo.)    The  cause  was  heard  and  a  decree 

'  mad'^^&^^  I8av  as  follows : 
TOL.  XXI.^KO,  632. 


1.  Reference  for  account  of  personal  estate 
of  testator. 

2.  Account  of  debts,  funeral  expenses,  add 
leiracies,  and  annuities. 

3.  Advertisements  for  creditors. 

4.  Enquiry  whether  testator  entered  into 
cuntracts  for  sale,  and  if  fit,  and  what  doe 
on  them. 

5.  Accoimt  of  real  estates,  and  distinguish* 
ing  saleable  from  restdae. 

6.  Account  of  rents,  &c.  and  monies  pr^ 
diiced  by  sale  of  soil,  &c.  disiingnisbing 
saleable  from  residue,  and  before  plaintiff 
(who  was  tenant  for  life)  attamed  twenty- 
one,  from  suhitequent  rents. 

7.  Account  of  sale  of  real  estates,  if  saleable. 

8.  Whether  any  timber  saleable,  and  to  sell 
same. 

9.  If  necessary,  estates  unsold  to-  be  sold. 

10.  Whether  trustees  entered  into  contracts 
for  sale,  and  whether  they  should  be  car- 
ried  into  execution,  and  whether  pur- 
cha:»er8  thereunder  let  into  possession. 

12.  Whether  trustees  have  let  any  and  what 

part  of  estates,  &c. 
12.  Whether  trustees  expended  monies  in 

repairs,  &c.  and  what  allowance  to  be 

made  for  same. 

TBis  decree,  as  will  be  seen,  was  a  very  usual 
one.  There  was,  however,  one  special  direc- 
tion :  the  Master  refused  to  let  the  legatee 
attend,  except  when  a  particular  interest  %vas 
tnooted ;  and  I  shall  now  give  the  times  and 
number  of  his  attendances ;  be,  it  being  re- 
memliered,  bting  anxious  from  the  first  to 
have  his  money,  and  doing  all  he  could  to  ob- 
tain it. 

1836.  June  3.  Attending  warrant  on  Smith's 

discharge. 
[After  which  he  had  no  other  attendance  fer 
more  than  a  year.3 

1837.  Oct.  23.  Attending  warrant  on  facts, 

stood  over. 
31.  Attending  warrant.  Matter  m€ 
there, 
Nov.  6.  Attending  warrant  on  facts. 

N  ^ 


178 


Letters  on  the  Ckntrt  of  Chancery 


1837*  Dec.  7.  Attendinjp    warrant    to   shew 

cause  as  to  separate  report 
,  as  to  debts  aud  legacies. 
13.  Pr^eoted  petition  as  to  reps^irs 
and  timber. 

20.  Attending  Court.    Stood  over. 

22.  Do.  Do.  Do. 

Till  petition  day. 

[The  tenant  for  life  thejiilied,  and  it  was  neces- 
sary to  have  a  supplemental  bill.  J 

1838.  Feb.  20.  Appeared  to  supplemental  bill. 
Nov.  6.  Attending    warrant    to    shew 

cause  why  Master  should  not 
usue  warrant  on  preparing  re- 
port, appointing  next  friend. 
Dec.  21.  Order  to  amend  bill. 

1839.  Jan.  9.  Bill  amended. 

Feb.  525.  Order  to  assign  guardian. 
May  3.  Filed  answer. 

—  Petition  for  payment  of  costs  of 
party. 

4.  Notice  of  motion  to  invest  stock. 
7,  S,  24, 25.  Attending  Court.  Pe- 

tion  heard. 
28.  Attending  Court.  Cause  heard. 
June    3.  Settled  minutes  on  petition. 
8.  Passed  supplemental  decree. 
July  27.  Petition  for  maintenance. 
Aug.  2,  3,  5.  Attending  Court  on  peti- 
tion heard. 
10.  Settled  minutes. 
Nov.  23.      Do.        Do. 

[Here  the  legatee  got  quite  impatient,  andl 
Nov.  28.  Took  out  warrant  for  conduct 

of  suit. 
Dec.  3.  Attending  saroe»  and  plaintiffs 
promised  to  obtain  report  of 
debts  and  legacies. 

1840.  Jan.  23.  Got  facts  as  to  leicacies. 

25.  Attending  warrant  thereon. 
Feb.  13.  Attending  warrant  oil  Smith's 
discharge. 

21.  Do.  Do. 
March  5.  Do.  Do. 
April  15.  Took  out  warrant  on  do. 

23.  Attending  same. 

28.  Attending  warrant  on  facts  as 
to  legacies  and  annuities. 
May  1.  Attending  warrant  to  shew  cause 
as  to  report  of  debts  and  le- 
gacies. 
June  10.  The  like.    A  month  given  by 
Master  for  creditors  to  bring 
in  their  claims. 
25.  Served  with  C.'s  petition  to  con- 
firm report  appointing  new 
trustees. 
July  14.  Attending  warrant  on  Smith's 
discharge,  personal  estate. 
Do.  real  estate. 

Do.  as  to  issuing  warrant  on 
report  of  debts  and  legacies. 

24.  27.  Do.  on  Smith's  discharge 
as  to  personal  estate. 

27.  Attending  warrant  to  shewcause 
9s  to  report  of  debts. 
Aug.  I.  Do.  on  discharge. 

5.  Do,  on^Smith's  ditcWge. 
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J  840.  Nov.  fi.  Got  copy  Master's  report  as  to 

debts  and  legacies  amended . 
7*  Atteqding  warrant  thereon. 
,  ^0,  Got  <;pp^/actf  iu  to  funeral  ex- 
penseit,  &c. 

23.  Attending  warrant  thereon. 
Dec.  7$  22.  Attending    two    warrants    00 

Master's  report. 
19.  Petition   for  discharge  of  re- 
ceiver, &c. 

24.  Atten<ling  Court  on  petition. 

And  this  brings  the  cause  down  to  the  present 
time :  the  legatee,  although  he  faaa  bad  the 
conduct  of  the  cause  for  more  than  a  year,  bat 
never  been  paid  one  farthing  for  principal  or 
interest,  and  when  be  will  receive  payment  it 
is  impossible  to  say.  Now  this  is  a  case  hap- 
pening every  day.  No  sooner  has  a  cause  got 
mto  tlie  Master's  Olfice,  than,  as  a  general  rule, 
it  is  allowed  to  sleep  altogether  for  about  a  year 
by  a  son  of  silent  consent  of  all ;  and  if  there 
be  any  interest  to  delay  it  longer,  I  have  shewn 
how  effectually  this  may  be  done.  A  fraudu- 
lent, or  even  a  malicious  or  spiteful  person, 
may  effectually  delay  a  suit;  and  to  do  this  be 
has  only  to  avail  himself  of  the  ordinary  prac- 
tice of  the  Court,  the  various  chances  of  deaths. 
&c.  rendering  bills  of  supplement  or  revivor 
necessary,  he  may  present  useless  petitions; 
or  he  may  simply  trust  to  the  general  ineffi- 
ciency of  the  whole  Master's  Office  to  bring 
matters  to  a  speedy  conclusion. 

But  I  will  now  give  another  instance  of  a 
suit  where  all  the  parties  were  desirous  of  pro- 
ceeding as  fast  as  possible.  In  this  suit  there 
were  very  difficult  questions  of  construction  to 
be  argued,  and  a  very  long  pedigree  to  be 
proved  in  the  Master's  Office,  there  being  many 
cnnfiicting  claims.  No  less  than  twelve  solici- 
tors were  employed  for  the  various  parties,  i 
will  call  this  cause  Temple  v.  Boniface.  The 
dates  of  the  proceedings  were  as  follows : 

Temple  v.  Bonj/ace, 

7  June,  1839.    Decree. 

1.  Account  as  to  personal  estate. 

2.  Inquiry  as  to  debts,  lejjracies,  &c. 

3.  Do.  outstandmg  estate  and  clear 
residue. 

4    Inquiry  as  to  next  of  kin. 

5.  Inquiry  as  to  identity  of  plaintiffs  aiid 

defendants, 
fi.  Inquiry  as  to'Ann  H.  (testatrix's  cousin.) 

7. Wm.L.  (Do.) 

8. JobnL.  (Do.) 

9. Children  and  issue  of  Hy.  Fj., 

(tcbtatriz's  cousin.) 

10. Do.  ofE.  E.        (Do.) 

11. Do.     E.T.         (Do.) 

12. Do.     N.  C.        (Do.) 

13. Do.     W.D.       (Do) 

14. Do.     J.  L.         (Do.) 


1839.  July  12.  Attending  warrant  to  consider. 
Nov.  4.  Got  copy,  affidavit*   recdpts, 
and  payments. 
7.  Got  copy,  charge,    and  dis- 
charge. 
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f^.  Not.  14.  Got  copy,  maternal  pedijrree, 

and  10  affidaYits,  attending? 
warrant,  charge  as  to  per- 
sonal estate. 

15.  Got  copy,  facts  as  to  n«xt  of 

kin,  and  34  affidavits. 

16.  Got  copy,  paternal  pedigree, 
19.  ,  affidavits  as  to  do. 

—    '■ — ,  eight  states  of  facts. 

22.  Attending    two  warrants    on 

facts  as  to  next  of  kin. 

25.  Attending  two  warrants  on  pa- 
ternal pedigree. 

27.  Attending  two  warrants  on  pa 
temal  and  maternal  pedigree. 

—  Attending  two  warrants  as  to 

children  of  L.  and  La. 
29.  Attending  two  warrants  as  to 
identity  of  L.  and  S* 

—  Attending  two  warrants  on  facts 

as  to  testatrix's  cousins. 
— -   Attending  two  warrants  as  to 
discharge. 

27.  Attending  warrants  on  facts  as 

to  children  of  T ,  D.,  L.,  &  C. 
Dec.  13.  Attending  warrant  on  facts  as 
to  personal  estate. 
•^    Attending  warrant  on  facts  as 
to  debts  and  legacies. 

—  Attending  warrant  on  facts  a^ 

to  residuary  personal  estate. 
1840  Jan.  14.  Got  fourteen  affidavits  in  sup- 
port of  pedigrees. 

15,  Attending  warrant  on  maternal 
pedigree. 

— '  Attending  warrant  on  paternal 
pedigree. 

18.  Attending  warrant  on  facts  as 
to  children^  &c. 

21.  Attending  warrant  on  faces  as 
to  children,  and  as  to  iden- 
tity of  testratrix's  cousins,  S. 
and  L. 

24  and  25.  Attending  warrant  on 
facts  as  to  next  of  kin. 

28.  Attending  warrant  on  facts  as 

to  personal  estate. 
Feb.  25.  Attending   warrant    to    shew 
cause  as  to  report. 
March  28.  Got  draft  report. 
April  2,  23,  27.    Attending  four  warrants 

to  settle. 
May  15.  Report  confirmed. 

29.  Order  to  set  down  on  further 
directions. 
June  5.  Attending  court       Heard.     (It 
took  up  a  whole  day.) 
(Costs  taxed.) 

So  that  there  being  a  sincere  desire  to  pro- 
ceed, all  these  difficulties  are  disposed  of,  and 
a  final  decree  obtained  in  about  a  year  from 
the  first  decree. 

Now  I  might  mention  many  other  causes, 
the  facts  as  to  which  are  before  me;  but 
surely  I  need  say  no  more  to  prove  that  the 
Master's  Office,  as  at  present  constituted,  is 
jncapable  of  rendering  justii  e. 

But  how  can  it  be  altered  i  "  What  is  your 
remedy,"  it  may  be  said,  "  good  Peter,  for  all 


these  evils?  How  will  jrou  reform  human 
nature  by  your  new  rules,  aye,  or  even  by  acts 
of  parliament,  although  they  have  one  hundred 
'  Be  it  enacteds.'  So  long  as  it  is  the  inter- 
est of  persons  concerned  in  a  cause  to  delay, 
delav  they  will.'* .  Now  this  I  admit ;  and,  if  all 

Farties  concerned  in  a  cause  choose  to  delay, 
do  nut  see  how  it  cati  be  prevented ;  but  all 
I  want  to  do  is  to  allow  any  one  party  to  prO' 
ceed  quickly  if  he  pleases,  which,  by  the  pre- 
sent practice,  he  cannot  do.  I  must  say,  how- 
ever, that  I  do  not  think  much  good  can  be 
done  while  the  machinery  of  the  Masters  is 
arranged  as  it  now  stands,  and  that  no  slight 
alteration  will  meet  the  difficulty  of  the  case. 

It  has  been  thought  by  some  that  if  Masters 
were  to  sit  in  public,  this  would  be  sufficient 
to  produce  quite  a  new  system ;  but,  unless 
the  public  sitting  were  accompanied  by  an 
efficient  staflf  of  officers,  &c.,  unless,  in  fact, 
the  Master  were  made  a  Judge,  I  do  not  see 
what  would  be  gained  by  it.  For  is  it  not  cer- 
tain th  it  the  greater  part  of  the  business  of 
the  Master  is  such  as  can  be  more  quickly  and 
more  usefully  disposed  of  over  a  table  and  in 
private?  If  three  Masters  were  to  sit  together 
on  points  of  importance  in  public  on  certain 
days,  perhaps  this  might  be  neneficial ;  but  if* 
you  simply  throw  open  the  present  Master's 
office  to  the  public,  it  seems  very  doubtful 
whether  in  fact  any  one  would  attend  after  the' 
first  novelty  was  over ;  and,  if  they  did,  whether 
more  harm  might  not  be  done  ih  m  good-. 

No,  sir,  I  do  not  think  that  making  the 
Masters  sit  in  public  would  do  much  good : 
the  reform  must  be  much  more  extensive. 
ff^hi^  ihould  a  judge  not  work  hii  own  decreet, 
whiUt  they  werefreeh  in  hie  mind,  with  a  proper 
Haff  of  offioere  f  This  at  any  rate  is  my  remedy. 
But,  whatever  may  be  thought  of  it,  tt  at  least 
deserves  from  me  a  separate  letter,  in  order 
properly  to  place  it  before  your  readers. 

I  am.  Sir, 
Yours,  with  much  regard, 

Peter. 

Lincoln* i  Iim,  JoMutny  5,  1841. 


NOTES  ON  EQUITY. 

PAUPBB. 

The  privilege  of  suing  in  formd  pauperis,  is 
a  weU-known  privilege  granted  in  a  Court 
of  Equity  to  a  person  who  will  swear  "  that 
his  just  debts  being  ^rst  paid,  and  his 
wearing  apparel  and  the  matters  in  ques- 
tion in  this  suit  only  excepted,  he  is  not 
worth  the  sum  of  5/. ;"  but  when  it  can  be 
shown  that  the  person  is  not  in  bad  cir-> 
cumstances,  and  that  in  fact  the  affidavit  is 
incorrect,  he  may  be  dispaupered  with  the 
costs  of  the  application.  Accordingly, 
where  it  was  shewn  th&t  the  alleged  pauper 
was  carrying  on  buinness  as  a  boot  and  shoe 
maker,  and  was  apparently  in  good  circum- 
stances,' and  many  odier  facts  Ivere  stated 
N2 
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^o  lead  to  tbe  conclusion  that  he  had  swo^ 
fdlsely,  Lord  Langdale,  M.  R.,  granted  tJxc 
application,  observing^  that  "  either  the  de- 
fendant (the  alleged  pauper)  is  a  person 
putting  on  a  fraudulent  appearance  of  credit 
to  carry  on  trade,  or  he  has  improperly  ob- 
tained the  order."  Homiliy  v.  Grint,  2  Beav. 
186. 


lyJUNCTIOJT. 

ITie  plaintiffs,  who  were  booksellers, 
agreed  with  the  defendants,  in  consideration 
of  certain  payments  to  be  made  to  the  latter, 
that  the  plaintiffs  should  have  the  exclusive 
right  of  engraving  and  publishing  a  series 
of  maps  from  drawings  to  be  furnished  to 
them  from  time  to  time  by  the  latter.  This 
not  being  an  agreement  of  which  the 
plaintiffs  could  have  compelled  the  specific 
performance,  the  Vice  (  hancelior  refused  to 
restrain  tbe  defendants  by  injunction  from 
acting  in  vk^ation  of  tbe  agreement,  as  he 
could  not  compel  the  defendants  to  furnish 
the  drawing?.  Baldwin  v.  Useful  Knowledge 
Society,  9  Sim.  393. 

TITHB  COMMUTATION. 

By  the  IHthe  Commutation  Act,  6  &  7 
W.  iV,  c.  71,  special  provisions  are  inserted 
for  the  discovery  and  production  of  docu- 
ments in  aid  of  proceedings  at  law  to  try  a 
disputed  right  under  the  act ;  but,  notwith- 
standing these  provisions,  the  jurisdiction 
of  a  Court  of  Equity  to  enforce  feuch  a  dis- 
covery is.  not  ousted,  but  the  Court  will 
compel  the  proper  discovery.  Morris  v. 
D.  of  Norfolk,  9  Sim.  472. 


SHYLOCK'S  BOND. 


To  the  Editor  of  the  Legttl  Observer. 

Sir, 
As  you  have  recently  favoured  your  readers 
with  some  observations  relating  to  the  right 
of  dower  of  Mrs.  Shakespere,  I  am  induced 
to  communicate  to  you  a  document  which  1 
think  has  appeared  in  no  edition  of  her 
husband's  works.  It  is  a  faithful  transcript 
of  the  "  single  bond,'*  which  Antonio  gave 
to  Shylock.  Neither  do  I  find  any  form  of 
such  a  bond  in  any  of  the  collections  of 
precedents  in  conveyancing.  Indeed  it  may 
be  doubtful  whether  such  a  bond  would  be 
valid  at  the  present  day,  at  least  in  the  form 
in  which  it  is  drawn  ;  and  I  cannot,  there- 
for e«  recommend  any  of  your  readers  to 
adopt  it  in  practice.  Query,  if  Shylock  had 
JmmI  the  pow^r  of  taking  blood  as  well  as 
fleshy  would  this  have  rendered  the  bond 


valid.  Blackvtone  aays, ''  agood  comidem' 
tion  is  auch  as  that  of  blood,  &c."  2  Bku 
Com.  :297.  If  a  hood  be  to  do  a  thiDg  that 
is  malum  in  se,  it  is  void ;  but  this  bond  is 
for  the  payment  of  money,  and  u,  there^ 
fore,  not  liable  to  this  objection.  Tbe  art 
of  bleeding  is  very  well  known  by  more 
than  one  learned  profession ;  and  tbe  pro- 
cess of  taking  the  flesh  nearest  the  hearty 
and  even  breaking  the  heart  itself,  is  a  very 
usual  one j  at^the^resent  day  in  the  Court 
of  Chancery. 

Your  constant  reader, 

Kitson's  Ghost, 


Kirow  ALL  MRN  by  these  presents,  that 

I,  *  Antonio,  of  the  city  of  Venice, 

merchant,   am   held   ond  firmly  bound  to 

»  Shylock,  pawnbroker,**  In  one  equal 

pound  of  flesh  nearest  the  heart*^  of  me  the 
said  Antonio,  to  be  cut  off  and  taken  by  tbe 
said  Shylock,  or  by  his  certain  attorney, 
his  executors,  administrators,  and  assigns,^ 
for  which  cold  cut,  to  be  well  and  truly 
made,  I  bind  my  whole  body  firmly  by  these 
presents.     Dated  this         day  of         ,  &c. 

Thr  condition  of  the  above  written  bond 
or  obligation  is,  that  if  the  above  bbunden 
Antonio,  his  heiR^  executors,  or  adraiais- 
trators,  should  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  said  Shylock,  his  exe- 
cutors, administrators,  or  assigns,  the  full 
sum  of  three  thousand  ducats,  with  interest 
for  the  same  after  the  rate  of  ten  per  cent, 
per  annum,  within  three*  calendar  mouths 
after  the  day  of  date  of  the  above  writ- 
ten bond  or  obligation,  without  any  de- 
duction or  abatement  whatsoever,  then  the 


*  Antonio's  Cliristian  name  is  left  blaak, 
and  8(1  U  S)i}  lock'8  JewUIi.  Query,  sboulil 
not  Sliylock'M  name  be  spelt  Slycoik,  or  pos- 

^  That  Shylock  was  a  pawnbroker  seemi 
very  clear  fnim  tlie  whole  play. 

«  The  tuatruetions  for  the  bond  appear  to 
have  been 

■  **  An  equal  pound  of  yoar  f*if 
flesh,  to  he  cut  off  and  taken  in  what  pari  of 
your  body  pleaaeih  me." — yfct  1,  «r.  3. 

Bat  that  it  was  not  so  prepared  appears  from 
a  snhsequent  passage, 

•*  Nearest  h'u  heart,  those  are  ih^  ^ry  v^nls,^ 

Avi  4,  #r.  I. 

^  Whether  tbe  pound  of  flesh  was  an  aMiL'O- 
able  interest  is  very  duubtful.  It  V\'as  clearly 
not  so  at  common  law,  sc<?  IF  right  v  9Frighi, 
1  Ve4.  sen.  I,  hut  possibly  was  so  at  equity. 
See  Pearne  on  Connnj^enl  Remainders. 

•  This  appears  to  have  been  tbe  time  for  the 
repay  m;        "  •'  "  mon^.    See  Ai:t  \j  sc,  3. 
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«boTe  written  bond  or  obligation  eball  be 
*irotd  and  of  no  effect,  or  otherwise  it  shall 
Tie  and  remain  in  full  force  and  virtue. 
Sealed^  and  delivered  v being  first  duly 
Atamped)  in  the  presence  of 

AWTOKIO. 

Lanncelot  Gobbo,  the  elder  >^ 

(hts  mark). 

Launcelot  Gobbo,  the  younger  >^ 

(his  mark). 


ABRIDGED  CASES  RELATING  TO 
THE  Lii-N  Ol*'  AITORNLYS. 


LONDON  AGENTS. 

This  town  agent  of  an  attorney  lias  alien  upon 
the  money  received  in  the  particular  cause  only 
IN>  frhich  his  cosCa  relate,  and  he  has  this  lien 
agiunst  all  the  world;  and  if  he  has  no  payment 
made  to  him  specifically  on  account  of  such 
cause,  he  is  entitled  to  this  lien  until  his 
agency  bill  in  that  cause  is  satisfied. 

If  the  aji^nt  has  parted  with  the  possession 
of  the  papers  hy  his  own  act,  though  by  mis- 
take, his  lien  is  at  an  end ;  and  if  the  papers 
did  not  get  lawfully  out  of  his  possession,  his 
lien  continues,  and  he  may  maintain  trover  for 
them.  The  foUowing  case  establishes  these 
points. 

The  plidntiff,  Mr.  Diem,  was  the  London  agent 
of  Mr.  Smith  of  Cheltenham,  who  was  attorney 
ibr  the  defendant  in  the  case  of  Gyde  v.  Boucher, 
and  after  a  trial  before  the  sheriff  of  Glouces- 
tershire, a  new  trial  was  ordered,  when  the 
original  defendant  was  desirous  of  changing 
Ills  attorney,  and  a  summons  was  taken  out  for 
that  purpose  on  the  usual  terms,  and  an  order 
made,  as  if  the  present  plaintiff  had  been  the 
attorney,  and  not  the  agent  only.  It  was 
proved  at  the  trial  by  the  clerk  of  the  plaintiff, 
that  he  missed  the  papers  in  question  from  the 
plain tiff^s  office,  and  that  on  the  meeting  at  the 
Master's  office  to  tax  the  plaintiff's  bill  on  the 
change  of  attorneys,  the  defendant  Slockley, 
who  was  a  clerk  in  the  office  of  Mr.  Rushbury, 
<who  was  substituted  as  attorney  instead  of  the 
plaintiff,)  produced  the  issue  and  papers,  and 
when  they  were  demanded  by  the  plaintiff  he 
would  not  give  them  up.  It  appeared  that  Mr. 
Smith  had  remitted  money  to  the  plaintiff  on 
Lis  general  agencv  account,  and  that  on  that 
account  5/.  was  still  due. 

Piatt,  for  the  defendant,  submitted  that  the 
agent  of  an  attorney  has  no  property  in  the 

^  That  the  bond  was  sealed  is  quite  clear. 
^'  I'll  seal  to  such  a  bond.'*— ^c/ 1,  ic.  3. 
And  again, 

"Till  ibou  canst  rail  the  seal  froa  off  tie 
bond."— ^r/  4,  *r.  I. 


papers  in  a  cause,  so  as  to  msdntain  trover 
for  them.  Even  if  he  had  the  possession  of 
them,  he  would  only  have  a  lien  upon  them  as 
against  his  own  client,  the  attorney.  A  Lon- 
don agent  has  no  more  a  lien  upon  papers  in 
the  cause,  as  against  the  party,  than  it  he  were 
the  attorney's  clerk.  But,  even  if  this  were 
otherwise,  ^there*is  in  this  case  no  conversion 
by  the  defendant,  as  he  only  had  the  papers  as 
clerk  to  Mr.  Rushbury. 

For  the  defence  Mr.  Smith  was  called,  and 
he  stated  that  the  papers  in  question  had  been 
sent  to  him  by  the  pluntiff  before  the  trial  at 
(.iliiucester,  and  that  Mr.  Boucher  having  ar- 
ranged with  him  for  his  (INlr.  Smith's)  costs, 
he  had  delivered  up  these  papers  to  Mr.  Bou- 
cher. It  was  also  proven  by  Mr.  Boucher, 
that  he  had  sent  them  to  Mr.  Rushbury,  to 
wlion^the  defendant  was  a  clerk. 

In  reply,  a  cleric  of  the  plaintiff  was  called, 
and  he  stated  that  the  papers  sent  into  the 
country  did  not  include  those  which  were  the 
subject  of  this  action. 

Littledale,  J. — It  is  a  rule  of  law,  that  an 
attorney  has  a  lien  upon  all  papers  of  his 
client  which  are  in  his  hands  for  his  bill  for  all 
business  of  that  client  However,  that  is  not  so 
with  the  attorney's  agent.  The  agent  haa*only 
a  lien  upon  the  money  recovered,  and  upon 
the  papers  in  his  hands,  in  the  particular  cause, 
for  the  amount  due  to  him  by  the  attorney  in 
that  particular  cause  on! V ;  and  in  this  cause 
the  plaintiff  would  have}  a|  licn^to  that  extent 
agsunst  all  the  world,  and  even  against  Mr. 
Boucher;  but  his  lien  goes  onlyjto  the  extent 
of  the  papers  in. that  cause  for  the  money  due 
to  him  in  that  cause  only.  •  The  plaintiff  was 
the  agent  of  Mr.  Smith ;  and  it  is  proved  that 
the  remittances  which  were  sent  on  Mr.  Smith's 
general  account,  had  satisfied  that  account  all 
but  5/. ;  but  it  appears  that  no  payment  had 
been  made  In  this  canse  specifically.  Now,  if 
there  was  any  balance  due  to  the  plaintiff,  he 
had  a  lien  on  these  papers  till  the  agency  bill 
in  this  particular  cause  was  settled.  I'he  de- 
fence is,  that  the  plsdntiff  had  sent  the  papers 
into  the  country  to  Mr.  Smith.  Now,  ir  the 
plaintiff  had  parted  with  the  papers,  he  had  no 
lien  upon  them ;  but  if  he  had  nbt,  he  still  has 
his  lien.  It  is  said,  on  the  part  of  the  plaintiff, 
that  these  papers  were  not  sent  into  the  coun- 
try by  him,  but  were  improperly  taken  out  of 
his  otiice ;  and  if  you  think  that  the  papers  did 
not  get  lawfully  out  of  his  possession,  he  would 
still  have  a  lien  upon  them,  and  would  be  in  a 
situation  to  maintain  the  present  action  cf 
trover.  The.  next  question  is,  supposing  the 
plaintiff  to  have  a  lien  on  these  papers,' whe- 
ther the  defendant  is  guilty  of  a  conversion. 
It  is  said  that  he  is  not  the  principal ;  but  then 
it  is  shewn  he  is  a  clerk,  at  a  salary  of  3/. 
a- week,  which  is  a  high  salary;  and  although 
an  action  of  trover  would  not  lie  against  a 
mere  servant  or  labourer,  who  carried  things 
from  place  to  place,  we  find  here  that  the  de- 
fendant was  at  the  Master's  office,  representing 
his  principal,  and  acting  in  the  management 
of  what  was  going  on.  If  you  think,  either 
that  the  plaintiff'  had  parted  with  the  posses- 
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aion  of  the  papers,  or  that  they  were  never 
demanded,  or  that  the  posseseion  of  them  by 
the  defendant  was  no  more  than  that  of  a 
mere  servant,  to  carry  them  from  place  to 
place,  you  will  find  for  the  defendant. 

j4  Juror, — Our  impression  is  that  these 
I>8mers  were  not  t^en  away  from  the  plain- 
tiff's  office,  but  were  sent  into  the  coimtry  by 
mistake. 

nomas,  for  the  plaintiff.-^If  that  were  so, 
I  submit  that  the  plaintiff  was  entitled  to  have 
the  papers  back  when  he  demanded  them. 

Ltilledaie,  J. — I  have  already  given  my  opi- 
nion on  that  point.  If'  the  plaintiff  parted 
with  the  possession  of  the  papers  by  Ins  own 
act,  he  has  no  longer  any  lien  upon  them ;  but 
if  they  were  got  out  of  his  possession  wrong- 
fiiUv,  his  lien  remains. 

Verdict  for  the  defendant. — Dicas,  gent, 
one,  Sfc,  V.  Stocklepy  3  Car,  &  P.  687. 


POINTS  OF  COMMON  LAW 
PRACTICE. 


The  following  concise  statements  relating  to 
persons  excluded  from  bringing  actions,  and  to 
the  proper  parties  in  certain,  actions,  will  be 
found,  we  believe,  correctly  to  answer  the 
questions  at  p.  166,  ff;i/#. 

1.  Ij^o  persons  are  excluded  from  bringing 
actions,  except  those  attainted  of  treason^ 
felon]^,  or  praemunire,  or  outlaws  or  alien 
enemies.    Co.  Litt.  128. 

2.  But  traitors,  felons,  alien  enemies  and 
outlaws,  may  maintain  actions  in  the  charac- 
ter  of  trustees,  executors,  en  autre  droit. 
Cro.  Eliz.  682;  Cro.  Car.  9;  3  Buls.  210. 

3.  A  felon's  disability,  commences  with  his 
attunder,  and  remains  till  he  has  undergone 
his  sentence  or  received  a  pardon.  Bacon's 
Abr.  "  Forfeiture." 

4.  The  wife  of  a  felon,  during  her  husband's 
incapacity,  may  sue  and  be  sued  as  a  feme 
sole,  Co.  Litt.  133(7.  Eof  pnrte  Franbe,  7 
Bing.  762. 

5.  When  the  conviction  takes' place  during 
an  action,  it  may  be  pleaded  in  abatement, 
or  puis  darrein  continuance.  After  a  ver- 
dict, the  fact,  may  it  seems,  be  brought  for- 
ward by  audita  querela.  See  ^imont  v.  Blake^ 
4  Dowl.  P.  C.  263. 

6.  A  ri^ht  of  action  for  unliquidatad  dft- 
mages  is  not  forfeited  by  attainder. 

7.  A  person  ^outlawed,  whether  for  felony  or 
debt,  is  disabled  from  bringing  an  action. 
Bac.  Ab. 

8.  The  executor  of  an  outlaw  cannot  sue  as 
long  as  the  judgment  of  outlawry  continues 
in  force.    Com.  Dig.  Ab.  E.  2. 

9.  Where  there  are  joint  contractors,  and  one 
of  them  is  outlawed,  the  disability  extends 
to  all  of  them.    3  Blac.  Com.  409. 

10.  In  an  action  of  tort  to  a  joint  chattel, 
though  one  of  the  owners  be  an  outlaw,  the 
other  may  recover  his  portion  of  damages. 
Bacon's  Abr.,  "  Outlawry." 

11.  The  plaintiff  *s  residence  out  of  the  juris- 


diction of -the  Court,  does  not  vr^lnde  hfi 
bringing  an  action,  but  the  daendant  qii^y 
call  upon  him  to  give  security  for  costs. 
Emperor  of  Brazil  v.  Robinson,  6  At  &  El. 
801  ;  King  of  Greece  v.  ff^right,  6  Dowl. 
12.  .   .   t 

12.  Felons,  alien  enemies,  and  outlaws,  mi^ 
be  sued,  though,  they  casnot.  me..  3  last. 
216;   IWUs  217. 

13.  The  leave  of  the  Court  or  a  judge  most 
be  obtained,  in  order  to  detain  a  person  in  a 
civil  action,  who  is  confined  upon  a  criminal 

^charge.    Bonq/ons  y.  Schooie,4  T.  B.  316. 

14.  In  an  action  against  a  carrier,  the  plaintiflr 
should  be  the  party  who  incurs  dbe  risk,  du- 
ring the  transit,  and  who  b  liable  to  pay  the 
carriage.  fniliams  v.  Everett,  14  East, 
682;  Fragano  v.  Lon^,  4  B.  &  C.  219: 
Freemtin  \.  Birch,  1  ^^  &  M.  44. 

1 6.  Goods  sent  to  a  person  who  has  the  optioti 
of  returning  them,  the  property  not  vesting  in 
the  consignee,  an  action  ror  damages  should 
be  brought  in  the  name  qf  the  con9ignQ|v 
Swaine  v.  Shepherd,  M.  &  R.  223. 

1 6.  In  case  a  vendor  has  exercised  his  ri|^lit-of 
stopping  goods  in  transitu^  he  may  maintain 
an  action. for  loss  or  damage. 

1 7.  Where  the  seller  of  goods  expressly  en- 
gages to  pay  the  carriage,  he  may  maintun 
an  action.  Davis  v.  James,  6  Burr.  2680. 

18.  Where  a,  person,  has  a  epecM  property 
in  goods,  he  may  maintain  an  action  for  the 
price,  though  he'did  not  deal  with  them  as 
his  own..  Williams  v.  Hdillington.  1  H.  81. 
ol  • 

19.  If  a  person  let  land  as  an  agent,  he  can- 
not sue  for  the  rent,  though  the  tenant  un- 
dertook to  pay  him.  Evans  v.  Evans,  3  Ad. 
&  El.  132. 

20.  Where  an  agent  agrees  for  the  purdinse 
of  an  estate  in  his  own  name,. but  pays  the 
money  of  his  principal  as  a  deposit,  the  prin- 
cipal may  recover  back  the  deposit.  Duke 
o/Nor/olh  V.  Worthy,  \  Camp.  337. 

21.  A  factor  differs  from  another  agent  having 
a  lien  on  the  fi^oods,  and  on  the  proceeds  for 
his  general  balance,  and  is  therefore,  entitled 
to  act  as  a  principal.    Baring y.  Carrie,  2 

B.  &  A.  137. 

22.  An  undertaking  having  been  given  to  an 
attorney  to  see  mm  paio,  on  his  giving  tinie 
to  a  debtor,  the  creditor  and  not  the  attorney, 
is  the  proper  person  to  sue.  Bateman  v.  Phil- 
lips, 16  East^  272;  Place  v.  Delegal,  3  B. 
&  P.  147.  ■ 

23.  Money  being  advanced  by  a  firm  of  several 
partners,  on  a  guarantee  to  one  of  the  part- 
ners, the  action  must  be  brought  by  aU  the 
partners.  Garrett  v.  Handleu,  3  B.  &  C. 
462;  Aib,  664. 

24.  Where  a  partner  lends  the  money  of  his 
firm  without  their  knowledge,  the  action 
cannot  be  maintained  in  theloint  names  for 
want  of  privity  of  contract.  Sims  v.  Briitatn, 
4  B.  &  Ad.  375 ;   Siais  v.  Bond,  5  i6„  3&9. 

25.  W^?re  two  of  several  partners  agree  in 
their  individual  names,  they  done  must  sue, 
though  the  contract  relates  to  the  partner- 
ship business.      Beckhamy,  Knight,  4.B,/s 

C.  243, 
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SURIUENDBR   OF    TBRM. 

A  person  borrows  of  the  trustees  under  the 
itettlemenC  made  upon  his  marriage,  part  Of  the 
trust  monies  included  in  such  settlement,  and 
for  securini^  the  same  gives  them  a  tnortgaire 
on  an  unsettled  estate  which  belongs  to  him'  in 
fee  for  a  term  of  one  thousand  vears.  He 
-aftenrards  devises  such  estate  to  the  survivor 
4ii  the  above  mentioned  trustees,  in  conjunc- 
tion with  other  persons  in  fee,  upon  certain 
trusts  therein  mentioned.  Now  it  is  desirable 
that  the  term  created  by  such  mortgage  should 
be  siilrendered,  but  bearing  in  mind  the  doc- 
trine that  no  man  can  convev  to  himself,  must 
each  term  be  in  the  first  place  assigned  to  a 
third  person,  and  by  him  surrendered  to  the 
trustees  under  the  will  ?  or  can  it  at  once  be 
surrendered  by  such  surviving  trustee  (in  his 
capacity  of  mortgagee)  to  himself  and  the  other 
trustees  under  the  will  in*their  capacity  of  de- 
visees in  fee  in  trust } 

An  Articlbp  Clbrk. 


TRU8TBBS. 

A  certain  number  of  individuals,  as  trustees, 
pujH^hased  a  ^iece  of  ground  upon  which  to 
erect  a  dissenting  chapel,  and  a  house  for  the 
preacher's  residence:  they  have  done  so,  but  not 
having  a  resident  preacher  for  some  time,  one 
of  the  trustees  took  it  at  a  yearly  rent ;  it  is  now 
wanted  for  the  original  purpose,  but  the  trustee- 
tenant  refuses  to  give  up  possession,  though  he 
pays  the  rent.  I  have  not  seen  the  purchase 
-  deetl,  but  1  believe  a  majority  of  the  trustees  can 
do  most  acts ;  certainly  they  are  empowered  to 
sell  or  mortgage.  Could  the  trustee  in  posses- 
sion  be  ousted  without  notice  ?  If  not,  would 
a  n  itice  to  quit  from  the  majority,  enable  them 
t*i  obtain  possession  by  process  of  law  ? 

B.  C. 


MORTGAOB. — CSURT. 

j4.  in  1839,  lends  B.  400/.  on  mortgage,  on 
eondition  that  B.  immediately  returns  ^.  60/. 
the  amount  of  the  first  three  years  interest  in  ad- 
vance, ilrhich  is  accordingly  done,  and  for  wiiich 
the  mortgagee  ^ives  a  receipt  simultaneously 
with  the  execution  of  the  deerls.  Is  the  mort- 
gage valid,  and  what  steps  should  the  mortga. 
gor  take  ?  Civib  A. 


broker  to  ascertain  the  fact  "before  an  eject- 
ment is  commenced  for  a  forfature  of  the  leasee 
the  act  (11  G.  2,  c.  19)  only  enabling  the  lessor 
to  recover  if  there  is  no  sufficient  distress  on 
the  premises.  If  there  is,  the  ejectment  cannot 
tie  supported,  and  the  lessee  in  such  case  need 
not  apply  to  stay  proceedings  under  the  act 
on  payment  of  rent  and  costs,  but  may  defend 
the  ejectmentj  and  throw  the  costs  on  the  landw 
lord. 

Connected  with  this  subject  it  may  be 
worth  notice  that  if  the  owner  of  an  improved 
rent,  ighbrantly  alto^  thef  ground  rent  to  |be 
unpaid,  and  possesiioa  is  delivered  by  tiro 
magistrates  in  the  usual  way  after  a  view^ 
and  no  sufficient  distress  on  the  premises^ 
he  is  without  remedy  or  relief  in  equity.  Some 
time  ago  a  lessor  obtained  possession  of  a 
valuable  hous^  in  Surrey,  held  at  a  small 
ground-rent,  by  the  aid  of  two  justices,  the 
owner  of  the  improved  rent  residmg  at  a  dia^ 
tance,  being  altogether  ignorant  of  the  pro- 
ceeding, and  never  having  been  applied  to  for 
the  rent  in  arrear.  L.  ' 


SELECTIONS 
FROM  CORRESPONDENCE. 

LANDLORD  AND  TENANT. 

A  case  has  lately  arisen,  which  evinces  the 
necessity  of  a  lessor  being  in  a  situation  to 
prove  b^  satisfactory  evidence  that  there  was 
no  sufficient  distress  on  the  demised  premises  to 
countervail  the  arrears  of  rent  due  under  the 
ksase,  and  the  most  prudent  course  is  to  send  a 


SUPERIOR  COURTS. 


Witt  C^ancrllat'tf  Cotirt, 

ANNDITY.— COSTS' 

j4h hough  the  grantee  of  un  nnnuUp  tthkh 
is  tecured  upon  a  fund  in  Court ^  mujf  have 
obtained  the  ueual  order  for  preventing  the 
tranefer  of  auchfund  without  notice,  the 
grnntor  j#  at  liberty  at  any  time  to  im" 
peach  the  eecurity,  and  bring  all  vircum* 
stances  relating  to  it  before  the  Courts 

The  testator  in  this  suit  bequeathed  his 
property  to  his  children  and  grand-children 
named  in  the  bill,  and  directed  that  the 
several  shares  should  become  payable  when 
the  youngest  should  attain  the  age  of  twetity- 
five.  One  of  the  objects  of  his  bounty  was 
Mr.  Montagu  Turner,  to  whom  he  bequeathed 
an  annuity  of  150/.  until  he  should  attain 
twenty-five,  and  afterwards  an  annuity  of 
600/.  Shortly  after  his  attaining  twenty-one, 
Mr.  Turner  raised  a  sum  of  money  by  way  of 
annuity,  and  charged  it  upon  his  interest  under 
the  will.  Having  now  become  entitled  to  the 
annuity  of  600/.,  a  petition  was  presented  oh 
behalf  of  the  person  who  made  the  advance  to 
have  it  paid  to  him,  he  having  shortly  after 
the  security  was  given  obtained  the  usual 
order  to  prevent  the  fund  from  being  trans- 
ferred without  notice  to  him.  The  general 
estate  of  the  testator  having  also  become 
derisable  according  to  the  terms  of  hit  wiH, 
a  petition  was  presented  by  certain  of  the  lega- 
tees to  have  the  fund  distributed  between 
the  parties  entitled. 

A.  Bruce,  for  Mr.  Turner,  objected  to  the 
order  in  favour  of  the  grantee  of  the  annuity, 
on  the  ground  of  certain  transactions  connec- 
ted with  it,  which  would  tend  to  affect  the 
security. 
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fFi^fmm  and  Diofon,  for  the  annuitaut, 
wrgtd  that  as  their  client  had  already  obtained 
the  usual  stop  order,  he  was  entitled,  as  a  mat- 
ter of  course,  to  the  extension  of  it  now 
souffht.    But 

The  f^ce  Chancellor  said,  that  a  party  might 
at  any  time  suggest  to  the  Court  circumstances 
to  impeach  a  security  he  had  given  ;  and  he 
could  therefore  only  continue  the  order  already 
obtained,  and  order  Mr.  Turner's  portion  of 
the  fund  to  be  carried  over  to  his  account  sub- 
ject to  that  order. 

fFigram  asked  for  the  costs  of  the  annui- 
tant on  the  £feneral  petition  (o  be  piud  out 
of  the  general  fund,  and  on  his  own  petition 
to  be  paid  out  of  the  particular  fund  in  security 
to  him. 

K.  Bruce  insisted  that  no  order  should  be 
made  respecting  the  costs  until  it  was  ascer- 
tained  whether  the  security  was  good,  as  in  the 
event  of  its  being  set  aside,  they  would  have 
been  improperly  incurred. 

The  Ftce  Chancellor  said  that  the  costs 
in  both  cases  must  be  reserved. 

Turner  v.  Turner,  Nov.  23d,  1840. 


and  the  sole  pluntiflT  had  died,  an  order 
obtained  that  the  suit  should  be  revived  within 
a  fortnight,  or  that  the  bill  should  stand  dis- 
mist*ed.  It  was  true,  these  were  all  cases  of 
injunctions,  hut  there  was  no  dilTerence  in 
point  of  principle;  and  if  they  had  been  bronght 
to  the  notice  of  the  Vice  Chancellor,  there 
was  little  doubt  his  decision  would  have  been 
different.  (sreat  inconvenience  wDuld  be 
caused  to  a  defendant  if  he  were  left  in  a  state 
of  uncertainty  as  to  whether  the  proceedings  in 
a  suit  were  to  be  continued  against  him  or  not, 
but  it  must  be  ascertained  that  the  whole  in- 
terest in  the  suit  was  vested  in  the  deceased 
plaintiff. 

Motion  granted,  unless  it  should  appear 
that  other  parties  were  interested  besides  the 
deceased  plaintiff;  and  if  so  they  were  to  be 
served. 

Chadwkk  v.  Dwei,  Dec.  8, 1840. 


lloIU  Court. 

PRACTICE. — REVIVOR. 

The  iuii  having  become  abated  by  death  of 
the  9ole plamtiffi  held,  contra  the  Fiee 
Chancellor,  that  the  defendant  tens  entitled 
to  an  order  that  the  adminiet rotor  of  the 
plaintiff  ihould  revive  within  a  given 
time,  or  that  the  bill  should  be  dismissed 
without  costs. 

In  this  case  a  motion  had  been  made  on  the 
part  of  the  defendant,  that  the  administrator 
of  the  plaintiff,  who  died  some  months  ago, 
should  revive  the  suit  within  a  fortnight,  or  that 
the  bill  should  be  dismissed  without  costs. 

I'he  Master  of  the  Rolls,  having  taken  time 
to  consider,  now  delivered  his  judgment. 
After    adverting    tp    the    fact   of    the  late 

Elaintiff  being  the  sole  plaintiff  in  the  suit, 
is  Lordship  stated  that  the  application  was 
reasonable,  and  in  conformity  with  the 
doctine  of  courts  of  equity  that  a  defen- 
dant should  not  be  unnecessarily  harassed. 
A  similar  case*  had  been  heard  before  the 
Vice  Chancellor,  in  which  his  honor  had  re- 
fused the  motion ;  but  the  authority  uf  the 
Vice  Chancellor  was  not  founded  on  any  case, 
but  simply  on  the  ground  that  no  case  had 
been  cited  in  which  a  similar  application  had 
been  granted.  But  in  Jones  v.  Massey,  a 
aimUar  order  had  been  mnde,  where  two  plain- 
tiffs' had  died,  and  in  Turner  v.  Cole,  ivhere 
nn  injunction  had  been  obtained  in  a  suit 
instituted  to  bring  a  deed  into  court,  the 
sole  pUuntiff  had  died,  and  on  application  by 
the  defendant  it  was  ordered  that  the  plaintiff 
representative  should  revive  within  a  week,  or 
that  the  bill  should  stand  dismissed.  So  in 
Brown  v.  IValler,  where  an  injunction  had  been 
obtained  to  restrain  proceedings  in  an  action, 

a  CQnham  v.  Hncent,  8  Sim.  278. 


Qttcf  n*ir  Men^, 
[Before  the  Pour  Judges.] 

ECCLESIASTICAL  COURT. — PROHIBITION.— 

8IGNIFICAVIT. — OFFICIAL  PRINCIPAL.— 

PARISH  BOUNDARY. 

L  7^e  ojicial  principal  is  at  common  law  the 
proper  person  to  issue  the  significavit»  «# 
the  autMmty  for  the  granting  of  a  writ  de 
contnmace  capiendo. 

2.  The  Ecclesiastical  Courts  are  notprerented 
bff  the  absence  of  the  party  from  proceed^ 
uig  in  the  suit  against  him,  where  the  «6- 
sence  is  ^fter  fall  notice  the  volmntary  nei 
of  the  party  himself 

3.  U  description  ^a  contempt^  as  for  not  ap^ 
pearing  in  a  suit  for  church  rates,  is  suj/S^ 
dent.  This  Court  will  not  presume  that  ii 
was  such  a  suit  as  that  the  Eccieeia^emi 
Court  had  no  jurisdiction  oner  it.  Such  mm 
objection  must  be  shewn  by  the  party  ts* 
peaching  the  proceedings. 

4.  yfn  allegation  in  a  writ  de  contnmace  ca- 
piendo, that  *' before  our  said  Lady  the 
Queen  at  Westminster^  the  said  writ  woe 
delivered  of  record  to  the  sheriff',**  is  suffix 
dent  under  the  5  Eliz,  c.  23,  without  say^ 
ing  **  opened  and  delivered,'* 

5.  j^n  allegation  that  W.  B.  of  in  the  be^ 
rough  of  L.,  a  parishioner  and  inhabit 
tant  of  the  parish  of  ,  in  the  said  bo^ 
rowgh\of  L.,  in  the  said  county  of  L.."  ie, 
though  not  the  best  description  of  the 
party,  sufficient  to  shew  the  svid  W.  B.  /• 
be  iable  to  rates  in  the  p'lrish,  and  to  shew 
that  thepartsh  and  borough  ure  within  the 
county.  On  a  question  of  this  eort,  the 
Court  will  take  notice  of  the  Parliamentary 
Boundary  j4ct,  to  assist  it  in  coming  to  m 
decision. 

In  this  case  a  habeas  corpus  had  been  issued 
for  the  purpose  of  discharging  the  defendant 
from  custoay  under  a  writ  de  contumaee  ew- 
piendo,  for  nun-pavment  of  rhurch  rates.  The 
writ  was  in  the  following  form :—"  Herbert 
Jenner,  Knt ,  Dr.  of  Liiws,  odtcial  principal  %i 
the  Arches  Court  of  Canterbury,  lawfully  am* 
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^(uted»  Katb  si^iOed  to  as  that  one  Willtam 
Baioes,  of  the  market  place,  in  the  horoagb  of 
Leirester,  hatter  and  hosier,  a  parishioner,  and 
iohabiunt  of  the  parish  of  St.  Martin,  in  the 
aaid  borough  of  Leicester,  is  manifestly  con- 
tumacious, and  contemns  the  jurisdiction  and 
authority  of  the  law  and  jarisdiction  ecclesias. 
tical,  the  lawful  commands  to  pay  or  cause  to 
lie  paid  to  Won.  Fox.  the  proctor  of  William 
Jolly  and  William  Berridice,  the  churchwardens 
of  the  said  parish  of  St.  Martin,  the  sum  of 
2/.  Ss.  of  laivful  money  of  Great  Britain,  rated 
and  assessed  upon  him ;  and  the  sum  of  125/.  3«. 
uf  lawful  money  of  Great  Britain,  heinf^  the 
amount  of  costs  duly  taxed  and  moderated, 
pursuant  to  a  monition  duly  issued  under  the 
seal  of  the  Arches  Court,  and  duly  and  per- 
aonally  served  on  him  the  said  Wm.  Baines  for 
that  purpose,  and  duly  returned  into  the  said 
Arches  Court,  with  a  certificate  and  affiilavit 
of  the  execution  thereof  of  the  said  Herbert 
Jenner,  Knt ,  Dr.  of  Law,  official  principal  of 
the  Arches  Court  of   Canterbury,    lawfully 
authorised,  bv  not  payinf^  or  causing  to  be  paid 
to  the  said  Wm.  Fox,  tlie  proctor,  of  the  said 
•urns  of  2/.  5«.  and  125«.  Ss.  of  lawful  money 
of  Great  Britain,  pursuant  to  ihe  said  monition 
tin  a  day  and  hour  now  lonf(  past,  in  a  certain 
cause  or  business  of  the  snbtraction  of  church 
rates  depending  before  the  said  Herbert  Jenner, 
Knt.,  official  principal  of  the  said  Arches  Court, 
on  a  judgment  by  virtue  of  letters  of  request 
from  the   VVor>hipfttl  (Christopher  Hodgson, 
Master  of  Arts,  Commissary  of  the  Ri^ht  Rev. 
Father  in  God  James,  bv  divine  permission 
Lord  Bishop  of  Lincoln,  in  and  for  the  arch- 
deaconry of  Lincoln,  lawfully  constituted^  be- 
tween the  said  Wm.  Jolly  and  Wm.  Berridge, 
Aburckwardensof  the  said  parish  of  St.  Martin's, 
in  the  borongh  of  Leicester,  in  the  county, 
archdeaconry,  and  commissaryship  of  Leicester 
in  the  diocese  of  Linc3ln»  and  province  of 
Canterbury,  the  parties  promoting  the  said 
cause  or  business  of  the  one  part,  and  the  said 
Wm.   Baines  of  the   market  place,    in    the 
borough  of  Leicester  aforesaid,  hatter   and 
hosier,  parishioner,  and  inhabitant  of  the  said 
parish  of  St.  Martin,  the  party  against  whom 
the  said  cause  or  business  was  promoted,  on 
the  other  part,  and  the  proceedings  wherein 
were  carried  on  on  pain  of  the  contumacy  of 
the  said  Wm.  Baines  duly  cited  to  appear  in 
the  said  cause  or  business ;  and  also  duly  cited 
to  see  proceedings  therein,  with  the  usual  inti- 
raation ;  but  in  no  wise  did  he  appear,  nor  will 
he  submit  to  the  ecclesiastical  jurisdiction. 
But,  forasmuch  as  the  royal  power  ouirht  not 
to  be  wanting  to  enforce  such  jurisdiction,  we 
command  you  that  you  attach  the  said  W. 
Baines  by  his  body,  until  he  shall  have  made 
satisfaction  for  his  said  contempt,  and  how 
yon  shall  execute  this  our  precept  notify  to 
US,  &c.'*    There  was  this  endorsement  on  the 
writ: — "  And  be  it  remembered  that  the  said 
writ  on  Thursday,  the  12th  day  of  November, 
in  thb  same  term,  before  our  said  Lady  the 
Queen,  at  Westminster,  was  delivered  of  record 
to  the  sheriff  of  Ldcestershire,  to  be  executed 
in  due  form  of  law."    On  the  writ  and  indorse* 


meht  several  objections  were  made.  First,  it 
was  said  to  be  invalid  because  the  si^ni/kavit 
appenred  to  have  been  issued  in  the  name  of 
Sir  Herbert  Jenner,  the  official  principal  of 
the  Court  of  Arches,  and  not  in  the  name  of 
the  Archbishop  of  Canterbury,  within  whose 
province  the  alleged  subtraction  of  church 
rates  had  taken  place.  Seccmdly,  that  the 
tigmficavit  h^d  issued  upon  a  sentence  pro- 
nounced by  the  Ecclestastieal  Court,  in  a  mat- 
ter over  which  it  did  not  appear  that  that 
Conrt  had  jurisdiction ;  third,  that  the  iigniJU 
caeit  did  not  shew  that  the  defendant  had  been 
assessed  to  the  church  rate;  fourthly,  that 
there  was  not  a  sufficient  and  lawful  addition 
given  to  the  alleged  offender,  according  to 
the  provisions  of  the  1  Hen.  5,  c.  5 ;  fifthly, 
that  the  Mignificnvit  being  only  for  a  contempt 
for  not  appearing,  the  defendant  was  required, 
not  to  appear,  but  to  pay  the  rate  and  the 
costs ;  and  sixthly,  that  the  writ  ought  to  have 
stated  in  the  words  of  the  statute  5  Eliz. 
c.  2? 9  that  the  "  faid  writ  had  been  brought 
into  the  Conrt  of  Kinsr's  Bench,  and  there  in 
the  presence  of  the  justices  opened  and  de- 
livered of  record  to  the  sheriff,"  which  by  the 
63  Geo.  3,  c.  127,  was  necessary,  the  last 
named  statute  directing,  that  all  tlie  rules  and 
regulations  applicable  to  such  cases  under  the 
5  £liz.  c.  23,  should  still  be  observed. 

The  .Attornetf  General,  Mr.  Af,  />.  HUi, 
Mr.  M.  7\  Buinee,  and  Mr.  Afellor,  were 
heard  in  support  of  these  objections. 

Mr.  IFightman  argued  in  favour  of  the  suffi- 
ciency of  the  writ.  'J*he  points  of  the  argu- 
ment are  so  fully  referred  to  in  the  judgment* 
that  it  has  been  deemed  unnecessary  to  give 
them  here. 

The  Court  took  time  to  consider  the  ques- 
tion. 
A  day  or  two  after  the  case  had  been  beards 
Lord  Penman  raid.  It  may  not  be  improper 
to  mention  one  circumstance,  which  has  come 
to  Iis{ht  in  the  course  of  the  enquiry  we  have 
been  making  into  this  case;  and  that  is,  that 
most  undoubtedly  the  proper  person  to  issue 
the  tignificttvit  at  common  law,  is  the  official 
principal  of  the  Court.  The  invariable  rule 
has  been,  not  for  the  archbishop  to  act  in  per- 
«on,  but  for  the  dean  of  the  arches  to  act ;  and 
there  are  two  or  three  cases  on  that  subject.* 
The  first  is  the  case  of  the  deprivation  of  a 
clergyman,  which  is  reported  in  Phiilimore, 
where  Sir  W.  Scott,  acting  for  the  Bishop  of 
Londun  in  the  Consistory  Court,  pronounced 
the  sentence  with  the  bishop  present,  and 
Sir  J,  Nichoit  afterwards  confirmed  that 
sentence  of  his  own  authority,  withoot  the  pre- 
sence of  the  archbishop.  Nothing  can  be 
more  striking  than  that.  In  the  case  of  Rick^ 
etis,  which  has  been  so  much  considered,  this 
very  point  was  brought  before  the  Court  of 
Chancery  as  a  reason  for  not  issuing  the  writ 
de  contumace  capiendo ;  but  notwithstanding 
that  objection,  the  writ  issued,  the  Court  being 
satisfied  that  the  official  principal  was  the  pro- 
per person  to  issue  the  significavii. 

•  The  names  were  not  mentioned. 
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*'  TlieX?oaHto»k'tiin^to'contidertlie«tte* 
'  Lord  Denmani  C.  J,  now  delivered  Jud^- 
'roent.— I  mentioned  tbe  other  day  ttie  fir«t 
.point  which  had  been  brony^t  forward,  upon 
wbteh  no  doubt  could  be  entertained  from  tbe 
'information  whirb  had  been  procured  by  the 
Court,  namely :  that  the  official  principal  is 
-the  proper  person  to  certify  to  the  Court  of 
-(ybancery,  and. not  the  Archbishop  of  Canter- 
•bury.  The  second  objection  was,  upon  tbe 
contempt,  that  the  party  being  committed  for 
•contempt  for  not  appearing  in  a -suit  for  a 
church  rate,  he  waa  condemned  in  the  rates 
Itself,  and  was  besides  required  to  pay  the 
eosts.  This  proceedini;  was  eai*i  to  be  incon- 
sistent with  itself.  That  objection  was  very 
jBtrongly  urged  tn  the  proceeding,  as  being  one 
that  was  against  English  justice  and  the  autho- 
rities, that  tlie  party  should  be  committed  for 
contempt  for  not  appearing,  and  sentenced  to 
the  whole  extent  sought  to  be  recovered 
against  him  tn  the  cause.  We  do  not  accede 
10  that :  we  think  it  depeuds  entirely  upon  the 
circumstances  of  the  case,  whether  or  not  a 
•party  may  be  so  proceetled  against  or  not.  He 
has  fdll  notice,  and  complete  opportunity  of 
attending  when  summoned ;  and  it  is  in  vain 
therefore,  to  say  he  is  treated  unjiu<tly,  by  the 
Court  proceeding  in  his  absence  to  do  what 
it  is  bound  to  do,  by  deciding  whether  he  is 
bound  to  pay  that  for  which  he  is  sued.  Upon 
that  point  we  think,  without  entering  particu- 
larly into  the  authorities  quoted,  that  there  are 
none  such,  at  least  upon  general  principles,  to 
prevent  the  Court  proceeding  in  absence, 
where  tbe  absence  is  tbe  consequence  of  the 
voluntary  conduct  of  the  defendant  himself. 
Itwas  then  said,  that  the  cause  was  not  properly 
described ;  it  was  said  to  be  a  cause  for  the 
subtraction  of  church  rates,  and  it  was  said 
that  it  did  not  appear  whether  there  was  such 
a  church  rate.  Now,  the  subject  of  the  juris- 
diction was  not  called  in  question,  and  we 
think  the  description  will  be  sufficient.  In  the 
first  place  the  case  of  the  A7j^  v.  Fowler fi 
and  also  in  1  Lord  Raymond,  is  a  direct  au- 
thority for  saying  that  the  complaint  of  *'  sub- 
traction of  church  rates,"  alone  would  be  a 
good  description  of  the  case.  In  that  case  a 
writ  was  sought  to  be  set  aside,  because  tbe 
cause  was  described  as  **pro  subiracHone  de» 
cimarum  iire  aliorumjurium  etteieiiftiticarum/* 
and  the  Court  said  that  form  was  insufficient, 
because  the  words  sive  aliorum  jttrium  ecelesi" 
atticwum  left  it  doubtful  for  what  matters  the 
Suit  was  brought.  Undoubtedly  the  practice 
of  the  Ecclesiastical  Courts  in  these  cases  ap- 
pears to  have  been  in  former  times  to  give  such 
generar^descriptions  of  their  proceedings  in 
this  Court,  that  no  information  was  conveyed 
by  them,  and  therefore,  it  was  impossible  to 
say,  whether  the  matter  was  in  their  jurisdic- 
tion or  not ;  but  in  that  case  Lord  Hoi  I  gives 
it  as  bis  opinion,  that  if  it  had  stood  alone, 
*'  pro  contumoeia,"  it  would  have  been  suffix 
cient ;  and  we  think  upon  a  similar  principle, 
that  the  subtraction  of  church  rates  is  a  suffi- 
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dent  deserlptidn,  for  tdat  is  a  matter  ^hich  h 
clearly  within  the  ecclesiastical  jurisdictioa. 
We  are  of  opinion,  it  was  not  necessary  for 
tbe  Court  wben  describing  the  cause  that  had 
been  adjudged  to  negative  all  the  circum- 
stances that  would  take  away  the  jurisdictioa. 
We  must  suppose  that  the  Court  was  acting  in 
a  cause,  over  which  it  had  jurisdiction,  that 
jurisdiction  being  removed  only  by  circum- 
stances, which  we  should  not  be  warranted 
in  presuming  to  exist.  Then  there  was  some 
objection  about  the  writ  lieing  not  stated 
to  have  been  opened  as  well  as  delivered 
in  this  Court,  according  to  the  statute  of 
Elizalieth.  We  think  that  an  objection 
without  anv  weight.  There  is  an  objection, 
we  have  been  much  struck  with  on  the  signi^ 
fiemnt.  Tbe  slieriff  states  Ibat  to  be  the  war- 
rant for  reuiniog  the  party  in  custody,  and 
that  the  si^nijieavii,  as  set  out  in  tbe  sberiflPs 
return,  describes  the  individual  as  "  William 
Baines  of  the  market  place  in  tbe  borough  of 
Leicester,  batter  and  hosier,  a  parishioner  and 
inhabitant  of  the  parish  of  Saint  Martin  in  tbe 
said  borough  of  Leicester,  in  the  said  county  of 
liCicester.''  This  is  a  very  redundant  and  un- 
necessary style  of  description,  which  has  given 
rise  to  a  great  deal  of  doubt  in  my  mind,  and 
in  tbe  minds  of  tbe  rest  of  tbe  court,  ami 
which  has  made  it  necessary  to  consider  it,  to 
see  if  we  could  get  over  that  difficulty.  Firat, 
the  introduction  of  the  borough  of  Leicester, 
raises  some  doubt  with  respect  to  the  jurisdic- 
tion of  the  borough.  It  is  possible  to  be- 
lieve it  may  have  a  jurisdiction  extending  be- 
yond the  county,  and  then  it  would  be  a  ques- 
tion whether  it  was  correctly  described .  I1ien 
the  words  '*  parishioner  and  inhabitant "  are 
added,  which,  instead  of  removing  the  difficulty, 
created  an  additional  degree  of  doubt.  A  pa- 
rishioner and  inhabitant  may  be  one  who  doea 
not  reside  in  tbe  borough,  but  for  the  reco- 
ver)- of  a  church  rate  he  may  be  sueable,  though 
he  resides  out  of  the  borough.  The  addition, 
therefore,  of  these  words  only  adds  to  the  dif- 
ficulty arising  from  the  use  of  tbe  previous 
expression  I  and  this  is  the  consequence  of 
departing  from  the  plain  and  simple*  form  in 
the  statute,  the  adoption  of  which  would  en- 
able the  sheriff  to  make  a  return  free  fkom 
doubt.  We  are  all  of  opinion  that  there  ought 
to  be  the  greatest  cauUon  exercised  in  extend- 
ing the  words  of  the  act,  and  that  there  ought 
to  be  a  constant  practice  of  adhering  to  the 
forms  that  parliament  has  laid  down.  But  the 
question  is,  whether,  in  point  of  fact,  we  do 
see  that  the  act  has  been  complied  with  in  that 
respect.  The  act  requires  tbe  sheriff  to  take 
such  a  one  [— "^3  in  your  county  of  [—1,  and 
we  think  that,  upon  the  whole,  we  cannot  ^il, 
even  through  the  confusion  of  the  expressions 
here  employed,  to  sec  that  this  defendant  ia 
described  to  be  as  of  the  county  of  licicester. 
He  is  described  as  I  have  mentioned  as  residing 
in  the  borough  of  Leicester,  in  the  conntr  of 
Leicester,  and  upon  reference  to  the  Bounaary 
Act  we  find  that  the  borough  of  Leicester  is  in 
all  its  parts  included  in  the  county  of  Leicester. 
That  act  is  as  much  a.part  of  the  law  as  any 
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other  act  of  parliament,  Kod-we  are  bound  to 
take  notice  of  its  provistona,  and  baviof^  thus 
mscertained  by  otir  knowledgfe  of  the  law- that 
the  whole  of  the  borousrh  is  in  the  county,  we 
think  we  may  sry,  in  tills  instance  that  to  de- 
aeribe  the  man  as  of  that  boroui(h  is  to  describe 
him  of  that  coanty,  and  consequently  that  he 
was  within  the  jurisdiction  of  the  sheriff  who 
has  bronj^ht  him  here.  .  Upon  these  grounds, 
therefore,  we  are  of  opinion  that  the  case  has 
been  properly  bronirht  before  us,  that  the  re- 
turn 18  ffood,  and  that  the  defendant  must  be 
remanded. 

The  Queen  y.Bmttes,  M.  T.  1840i  Q.B.F.  J. 


Sttffu'ir  ISmcJ^  Vmttitt  Cotirt 

DI8TR1NOA8. — ENTERING  APPBARANCB.-— 
BXBCUTION  OF  WRIT.— SHBRIFP'a  RETCRN. 

1/  it  appeara  on  applying  to  enter  an  appear- 
aitcet  after  a  writ  of  distringas  has  been 
issued,  that  it  ia  impoasittie  to  execute  thai 
writ,  by  the  acts  of  the  d^endant,  the 
Court  teiil  aUow  an  appearance  to  be 
entered  for  him. 

In  this  case  it  appeared  that  a  init  of  sum- 
mons had  been  issued.  The  plkintiff  being 
unable  to  serve  the  defendant  With  that  writ, 
the  usual  applicatiun  to  obtain  a  distringas  was 
tnccessfuily  made.  The  writ  was  accordingly 
placeil  in  the  hands  of  the  aheritf,  and  the 
officer  tlien  proceeded  to  the  premises  of  the 
defendant  in  order  to  execute  it.  Ue  then 
ascertained  that  the  defendant  had  locked 
himself  up  in  his  house,  and  would  permit  no 
one  to  enter.  The  defendant  it  was  known 
continued  within  the  house,  but  he  never  made 
his  appearance  aI>road  except  on  Sundays. 

Martin  now  applied  for  leave  to  enter  an 
appearance  fur  the  defendant^  on  an  affidavit 
disclosing  the  above  facts.  In  general^  of 
course,  where  the  defendant's  residence  was 
known,  the  writ  of  distringas  was  executed 
there;  but,  in  the  present  instance,  the  de- 
fendant by  his  own  acts-  had  prevented  the 
process  from  being  executed.  Under  these 
drcomstances,  therefore,  it  was  submitted  that 
as  all  has  been  dr.ne  which  was,  nnder  the  cir- 
cumstances, in  the  plunttfT's  power,  there  was 
no  reason  why  he  should  not  be  allowed  to 
enter  an  appearance  for  the  defendant. 

Petteson,  J.,  thought  that  the  defendant  hav- 
ing pre? ented  the  sheriff  from  executing  the 
writ,  an  appearance  might  be  entered  for  him. 

Rule  i^ranted. — f^ishaw  v,  Broumg  M.  T. 
1840.    Q.B.  P.  C. 

DBLAT  OF  COORT.— JDDGMBNT  NUNC  PRO 

TUNC. 

fFhere  it  appears  that  the  fact  of  a  Judgment 
noi  being  entered  up  during  the  il/etime 
of  the  party  in  the  cause  againti  whofn 
the  judgment  is,  arises  from  the  delt»y  of 
the  Court  in  pronouncing  judgment,  it 
appears  that  the  judgment  will  be  allowed 
to  be  entered  up  nunc  pro  tunc. 

H^ighlman  moved  for*  leave  to .  enter  up 


JudgBMeiU  uune  pro  tun^.  -  It  apMavedirom  the 
affidavit  on  which  be  applied,  that  the  follow* 
ing  were  the  facta  :-—'riie  cause  came  on  to  be 
tried  at  the  summer  assises  for  WestioorcS* 
land,  in  the  year  1835.  Some  difficulty  in 
point  of  law  arose  in  the  case,  and  a  verdidc 
was  found  subject  to  a  speciiil  case.  After  the 
special  case  had  been  settled  and  set  down  for 
argument,  it  came  on  before  the  Court;  and  a 
Juogment  was  pronounced.  It  was  afterwards 
considered  by  the  Court,  that  this  judgment 

frocewled  on  a  misapprehension  of  the  facts. 
'he  Court  accordingly  directed  the  judgment 
to  be  recalled^  The  case  was  re-argued,  and 
judgment  was  ultimately  given  at  the  sittings 
after  last  Trinity  Term.  During  the  pendencv 
of  the  action,  the  parties  on  both  sides  died. 
It  therefore  became  necessary  to  apply-  to 
have  the  judgment  entered  up  nunc  pro  tunc, 
so  that  it  might  appear  to  be  a  judi^ment  pro- 
nounced in  the  lifetime  of  the  parties. 

Patteaon,J. — I  think  the  delay  in  pronounc- 
ing judgment  must  be  considered  as  tlie  dels^ 
ot  the  Court,  and  therefore  the  judgment  ought 
to  be  entered  up  nunc  pro  tunc.  The  rule  for 
that  purpose,  however,  must  be  nisi  in  the  first 
instance. 

Rule  ntsi  granted  —  Z>0tf  d.  Hamilton  v.  CliJl 
M.T.  1840.    Q.  BP.C. 
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CAUSE  LISTS. 
Hilary  Term,  1841. 

€imzA*i  Seiir^. 

New  Trials 

undetermined  «/  the  end  of  Atichaelmat 
Term^  1839. 

« 

York — Bentliam  ▼.  Marttndale 

>»      Tbe  Queen  r.  Stamper  and  another    , 
Northumberland — Stephenson  v.  Stafnthorpe 
Town  and  County  of  Newcastle — Gibson  v.  Kirk 
Cumbepland — Martindale  v.  Smith 
Cornwall— Powning  ▼.  Leach  and  another 
Somerset-^The  Queen  ▼.  Walter  Irrine 

TWrn'/y  Term,  1839. 

Middlesex — Dixon  v.  Thompson,  one,  &c. 

„  Banks  v.  Rough,  sued,  &c. 

„  Nathan  ▼.  Irwin 

York — Bacon  ▼.  Smith  and  another,  assees,  &c. 

MiehaebnoM  Term,  1839. 

Middlesex — Poole  ▼.  Sedden  and  another 
Stapleton  v.  Harper 
Doe  d.  Lyster  and  others  r.  Goldwin 
Lewis  V.  Reilly  and  another 
I^ne  V.  Mullins 
Wilcoxon  y.  Walker 
,,  Meredith  and  another  ▼.  Simmons  - 

London — SHfeld,  executrix  v.  Rivolta 

„        Hankey  and  others,  assees  ▼.  Cobb 
Essex — Chaney  v.  Payne 
„        Birmingham,  Bristol,  and  Tliames  Junc- 
tion Railway  Company  v.  Holford 
Kent — Abington,  Esq.  ▼.  Lipscomb 
Surrey— Doe  d.  Angell  v.  Angell  'Rawlibgs,  tenant) 
Same  r.  Same  (Barham,  tenant)  -^ 
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Liocoln— Ctrrett  v.  Mortey  and  otben,  2 
Bonner,  clerk,  r.  Prett 
Beiidsworth  r.  Torkington 
Leicester — Doe  d.  Sturges  r.  Ward  aadotken 

,y        Foibro4>ke  v.  Fosbrooke 
Berks — Lock  ▼.  Sellwrood 

Sellvood  V.  Mount  and  others 
Green  v.  Neale  and  another 
Gloucester — Wintle  v  FreeuiRo 

,,  Smne  V.  Same 

Oxford — Doe  d.  of  Cozens  v.  Ooxens 
Deron — Beck  ford  and  others  ▼.  Skews 
\Vebl>er  v.  Richards 
Neck,  executor,  &c.  v.  Smart 
Hantfi — Doe  d.  Fleming,  Fsq.  v.  Snook  and  anrr. 
CRmbridge—- The  Queen  v.  Brown,  clerk,  and  an. 
l^mbroke — Baron  de  Rutzen  and  Wife  v.  Farr 
Cardigan — Doe  d.  of  Davies  v.  Dnries 
Carmarthen — Lang  and  others,  sur\Mving  eztriz. 

snd  executor  v.  Nevill  and  another 
Westmoreland — Fisher,  clerk,  v.  BirrcU  and  anor. 
Northumberland — The  Queen  v,  Warkman,  clerk 
„  Brunton  and  others  ▼.  UaU 

„  Nixon  T.  Nanny,  Esq. 

Lancaster— Smith  ▼.  Burdekin 
Richardson  v.  Dunn 
Fielden  ▼.  Sedden  and  others,  execn- 

trix  and  executors,  &c. 
The  Master,  WRrdens,  and  Society  of 
the  Art  and  Mystery  of  Apothecaries 
of  the  City  of  London  v.  Greenougfa 

Hilary  Tcrm^  1840. 

Middlesex^  Mason  r.  pMynter,  Ksq. 

^,  Baker  %'.  Woullams  and  another 

M  Blagg  ▼.  Aston 

„  Scott  r.  Purker 

y,  Hichey  v.  Edgington 

,y  Connelly  r.  Holt 

y,  Curlewis  v.  CorBeld 

London— Tlie  Queen  of  Portugal  r,  Rothschild  and 
others 
Niran  and  another  r.  Devsnx  and  others 
Wheeler  ▼.  Montifiore  and  others 
TliompBon  v.  Stuart 

Ward  V.  Law,  one  of  the  public  officers, 
&c. 

EiUter  Term,  1840. 

Middlesex— Claridge  t.  Latrade 
Same  v.  Same 
Roxburgh  r.  Deron,  Esq. 
Impett  V.  Phillips 
Snagg  ▼.  Gr<Eme,  sued  with  Lamb 
Bell  V.  Mantle 
Carpenter  ▼.  Wall 
Lane  and  others  r.  Bnighart 
Keily  T.  Curle^us 
Bingham  v.  Stanley 
Fox  croft  r.  West 
I^ndon— Ellwand  r.  Melville 
Same  v.  Same 

Collard  and  another  ▼.  Allison  and  anor. 
Stack  wood,  who  hhs  survived,  die.   v. 

Somes 
Benson  v.  Blunt 
Leicester— Hopley  v.  Crocket,  clerk 
Warwick— Doe  d.  Earl  of  Abergavenny  v.  Hawkes 
Northampton -Davies  v.  Thompson 
butsex — Beale  v.  Holmes 

„        Candle  v.  Seymour,  Esq. 
Surrey— Cantwell  v.  Saunders 

Darby  v.  Harii.<  and  others 
Hornby  v.  Con  I  ton 
GkHiccster— Slattcr  v.  Oakley 

».  Daries  v.  Black,  clerk 
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BeriS'-Doe  d.  Ewer  r.  Willlf 

„      Eblett  F.  Ilaalam 
Stafford— Doe  d.  ElweU»  assei 

„        and  another 
Worcester— Aston  v.  Gandon 
Chester — Filton  v.  Hammersley 
Denbigh — Jones  v.  Overton 
Radnor— Lewis  v.  Meredith  and  others  (inrepterim) 
York — ^The  Manchester  and  Leeds  Railway  Com- 
pany V.  Fawcett 
Norfolk — Browne  v.  Clark,  sued,  &e. 
„        Sheppard  v.  Dry  and  Everett 
Bucks— ^Champion  v.  Gri'ffits 
„        Same  v.  Same 
,,        Clayton,  Bart.  v.  Corby 
Devon— The  Hon.  N.  Fellowes  v.  Clay 

Doe  d.  Williams,  Bart.  v.  Nanoekcvfll 
Green  v.  Eales 

Doe  d.  Earl  of  Egremont  v  Hellings 
Same  v.  Same 

Ramsay,  the  younger,  and  an.  ▼.  Bearer 
Somerset  —  Andrews  and  anor.,  admors.,  &€.  r. 
Goodfellow  and  another 
Pbarazin  v.  Johnson 
Padfield  v.  Tapp 
Doe  d.  Avery  v.  Avery 
Doe  d.  Earl  of  Egremont  r.  Date  mad 

another 
Same  v.  Williams  and  another 
Same  v.  Stockham 
Same  V.  Bellamy 
Same  v.  Pullman  and  others 
Same  v.  Warden  and  another 
„         Same  v.  Gtuilcl  and  others 
Hants— The  Queen  v.  Astley 

Trinity  Term,  1840. 

Middlesex — Doe  v.  Harlow  and  others 

Doe  d.  Warwick  v.  Coombes  and  anor» 

Curlewis  v.  Cox 
London  — Tlie  Queen  v.  Jacobl  Ahrenfidd  and  thrve 

others 
Pipe  and  another,  administrators^  &.c 

V.  Stee'e  and  Harvey 


$9 
9S 

99 


99 
99 
99 
$9 
9* 


99 


99 


99 
99 
99 


9» 


Al'chmelmas  Term,  1840. 

Middlesex — Tngham  v.  Bingham,  in.  rrplevm 
Hodges  and  another  v.  Daly 
Kilpack  v.  Major 
Dundas,  clerk,  v.  Hoey,  Esq* 
Barling  v.  Paterson  « 

London — Keane,  BarU  v.  Hutchinson  and  others, 
representatives,  Ac. 
„        Techlenborg  v.  TreflTiey  and  another 
Cardigan — Di»e  d.  Hughes  an4  others  v.  Evans 
Chester— Washington  v.  Hartllan 

»,         Downs  V.  Cooper 
Anglesey — Williams  v.  Jones  and  another 
Derby — The  Queen  v.  Inhabitantt  of  Hcague 

„        Doe  d.  Hall  V.  Hood 
Warwick — Bosanqnct  and  others  r.  Boult^  and 

Cooknell 
Suffolk — Brooke  v.  Jenney  and  another 

,9        Jones,  a  pauper,  v.  Gordon  • 
Monmouth — Stooehouse  and  another  v.  Gent 
Oxford — Smith  v.  Clinch  {irespasM) 
„         Grace  v.  Clinch  (treBptus) 
Wilts— Thomson  and  others  v.  Phillips 
„      Allum  V.  Fryer 
„      Same  ▼.  Same 
Devon — Luscombe  v.  Prettyjohn 
Somerset — Doe  d.  Graham  and  anor.  r.  Hawkins 

„         Wake  v:  Tbring  and  others 
Bristol — Taylor  r.  Greenwood 
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Sussez^Doe  d.  Wyndhftm  r.  Csitw 

,,         Wilkinson  t.  Martin 
EsMX — Bay  net  r.  Brewster 

„       King  V.  Greenhill 
Kent — Bevan  and  anor.  r.  Tbe  Gaardians  of  the 
Poor  of  the  Tunbridge   Union   io    the 
County  of  Kent 
Snrrey — Hawker  r.  Manhall 
York — John»on  and  another,  assees,  &c.  v/ Con- 
stable, Bart,  and  another 
„      Fawcett  and  another  ▼.  Calrert 
Darbaa — Johnson  r.  Klenkinsopp,  Eaq. 

„        The  Great  North  of  Engbind^Railway 

Company  r.  Webb 
„        Dixon  V.  Oruisby  and  others 
NorthnmberUtjd — Chapnmn  ▼.  B(rckin:(ton 
Lanca&ter— Heame,  clerk,  v,  Stoweil,  clerk 

Due  d.  Myatt  ▼.  The  St.  Heien'a  and 
Rancoro  Gap  Railway  Company 
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SPECIAL  PAPER 

tifr  Hilmry  Ttm,  1841. 

Marked  •  are  Special  Cases :    t  Special  Verdict ; 
tbe  rest  are  Demurrers. 

'Archbishop  of  York  and  ors.  r.  TraflTord  and  ors. 
*Sierfnsoo  v.  The  Mayor,  &c.  of  Berwick  upon- 

Tweed 
fSaunders  and  othem  r.  Vanzeller 
*Doe  on  tbe  several  demises  of  Jones  and  others 

r.  Pi*arce 
•Hunt  V.  Burnell,  Esq. 
IMnmbe  and  Wifef.  Bould 
Williams,  Gent.  ▼.  Jones,  Qent. 
Humphery,  Esq.  r.  Fennings 
Same  r.  Same 

Balcock  and  another  ▼.  Hume 
Wbitaker  r.  Lloyd 
Marshall  v.  Adams 

Barton  and  others,  exors.,  &c.  r.  Hoi  man 
*Rottoo  and  others  ▼.  Inglis  and  otbers 
Marshall,  clerk  to  trustees,  &c.  ▼.  Adams 
Bell  T.  Twrntyman 
Faithfull  and  another  ir.  Aabley 
Crompton  r.  Wiiklcy 

Clarke  and  another  r.  WUnnnos  and  another 
'EIrerd  r.  Fnater  and  another 
Harrey  r.  Kn<irkef 
iJallack  and  another  r.  The  University  of  Cam- 

bridire,  i«  prokiMiom 
*M«se  and  another  v.  Harrison 
Johnson  v,  Clarke 
*Ricketts  r.  East  India  Company 
•Jont'S  V.  Reynolds 
EIwmII  t.  Barry 
Nicbolla  V.  Wigley 
katton  V.  Davis 
Paul  V.  Jdmes 
North  r.  Lord 

^Di»e  d.  Rayer  and  others  v.  StricVIand 
Baker  v.  Tanner 
Arbouin  v.  Antlemon,  Bart. 
Chapman  v.  Euiden 
Pogh  V.  Jenkins  ' 
Bankart  v.  Todd 
Newton  v.  Allen 

Dawson  v.  Par  re,  clerk  to  trustees 
Harden  v.  Clifton 
Guddard  v.  Philip 
Smith  and  uz.  v.  Rogers 
Mtltoo  r.  Hopkins 
Rider  ▼.  Snook  ' 

*  Francis  and  others  v.  Bull  and  another 
Alexander  and  another  v.  Mowatt,  s*ied,  dre. 
MUvard  and  othert  r.  Hibbert  and  another 


Tbe  Dundalk  Western  Railway  r.  Tapster 

Little  V.  More  a-  d  another 

Newton,  Eyq.  v.  Constable,  Bart. 

*BMkcr  V.  Greenhill  aud  others 

WUliams,  Gent.  v.  Joms,  Gent. 

(jockwood  V.  Meyers 

Saunders  and  another  v.  Forty 

Owen  V.  Aflams 

H  in  ton  v.  Dibbin  and  others 

Cooke  V.  Siddall 


CROWN  PAPER. 

nifary  Term,  184L 

Lancashire— Tbf  Queen  v.  Churchwardens  of  Mai»* 
Chester 
„        TKe  Queen  v.  Richard  Gould 
„        The  Queen  v.  'I  homas  Hardcastle 
Derbyshire — ^The   Queen    v.    Inhabitants    of  the 

County  of  Derby 
Northamptonshire— The  Queen  v.  Inhabitants  of 

Warrington 
Cheshire— The  Qfieen  v.  Inhabiunts  of  Marple 
Essex  —  The  Queen  r.  Guardians  of  Kraintree  U  nion 
Lancashire — The  Queen  v.  John  Poole  and  anor. 
Liuculoshire — ^Tbe    Queen   v.   Cdniuiiasioneis    of 

Boston   Court  of  Requests    and 
Thomas  Ho|ikinson 
Bristol— Tlie  Queen  v.  The  Bristol  Dock  Compmny, 

AitmdaiHva 
Northumberland— The  Queen,  v.  Inhabitants   of 

All  SaiiitJ 

Somerset— The  Queen  v  Inhabitants  of  Bridgwater 

W.  R.  Yorkshire— The  Queen  v.  George  Stephens 

„  The   Queen   v,  Joseph  Uulds- 

worth  and  anotlier 

Wilts— The  Queen  r.  InhabiUnts  of  St.  Edmunds, 

Salisbury 
Lancashire — Ihe  Queen  v.  Overseers  of  Tudmordca 
Hanta— The  Quern  v.  InhabitanU  of  Chawton 
Essex — Joseph  Pol  wart  and  others 
Anglesey— The  Queen  v.  Henry  GriflSth 
Hfreford»hiie— The  Queen  v.  James  Keene 
Keut— The  Queen    v.    InlmbiUnts  of  St.  John, 

MargHte 
Berkshire— The  Queen  v.  Mayor,  Ac.  of  Newbury 
Bristol— The  Qneen  v.  Bristol  Duck  Co.,  onUn    . 
Cornwall — Tbe  Queen  y.  Inhabitants  of  Altarnum 
Notu— The  Queen  v.  I u habitants  of  Mansfield 
Gloucestershire — The  Queen  v.  Commissioners  for 

Payiug  &c.  The  Town  of  Chel- 
tenham 
St.  Albans— Tbe  Queen  v.  InhabiUnU  of  Watford 
London— The  Queen  v.  InhabiUnts  of  St.  Botulph 

without  Aldgate 
Devonshire— The  Queen  v.  Elisabeth  Shilla  and 

another 
Yorkshire— The  Queen  v.  Inhabitanta  of  Ecclesall 

Bieriow 
Sandwich,  Kent — ^The  Queen  r.  John  Eastwood 

Grundy 
Yorkshire— The  Queen  v.  William  West,  one  of 
the   Proprietors  of  the  Leeds  and 
Selby  Railway 
Lancashire— rhe  vjneen  v.  Manchester  and  (^eeda 

R.<tilway  Company 
Lincolnshire — Th«*  Queen  v.  Inhabitants  of  East 

Viile 
Cumberland—The  Queen  r.  Joseph  Stoddard 
Carnarvonshire — The  Queen    r.    Inhabitanti    of 

Aberdaron 
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Common  l^lrail. 

Rrmanef  Paprrop  Hilary  Term, 
In  the  Ath  year  of  ike  reign  of  Queen  Victoria^  1841. 

Enlarged  Rules, 
To  Ut  diiy— Cassidy  r.  Steuart 
To  2d  day— Dossett  ▼.  Gingell 
BatcbcIorT'.  Dudley 
Teevan  ▼.  Friswell,  ad. 
Russell  and  aoor.  ▼.  Blake 
To  3d  day — Austen  aod  anor.  ▼.  Evans 
„         Jolley  T.  Bonnin 
„  Little  and  others  ▼.  Newton 

To  4th  day^In  the  arbitration  of  Hall  and  Hinds 
Ho  Sth  day--  Cross  t.  AUder 
Enlaiged  till  further     ?  »_  „  i„-,.- 
onkr  of  the  Court    J  I«  "*«*«•»• 

New  Tbiau  op  Easter  Term.  1839. 

London — ^Norris  and  another  r.  Stamp 
^        Laiiibnm  r.  Cruden 

New  Triau  op  Michaelmas  Term.  1839. 

Aliddlesez — Harries  v.  Goodwyne,  administratrix, 
partly  heard  23d  Now, 
\f         Fisher  ▼.  Dewlck  and  anor. 
London — Startup  r.  Macdonald 
Smith  V.  Brandrum 
Glynn  v.  Houston 
Figgios,  jun.  and  anor.  ▼.  Earl  BrOoke 

and  Earl  Warwick 
Evans  v.  Hills 
Rees  and  another  v  May 

New  Trials  op  Hilary  Term  last. 

Middlesex — ^Nunn  v.  Johnson  and  others 
Bartholomew  t.  Garter 
Davey  and  another  r.  Phelps 
jjondon — Deacon  and  ors.  v.  Stodhart  and  on. 
Same  ▼•  Same 
Lees  ▼.  Berry 

Cbisman  and  anor.  ▼.  Count,  and  anor. 
„  ^    Brown  v.  Edgiogton 
^Vilmshorst  v.  Bowker    . 

New  Trials  op  Easter  Term  last. 

Middlesex— Crane  v.  Price  and  othera 

Bethell  v.  Blencowe 

Atherstone  ▼.  Bostock 

Soanes  ▼.  Carroll,  Knight  and  others 

Filmer  v.  Burnby 

Rudd  V.  Scott 

Smith  and  others  v.  Maton 
LradoB  — '  Groom  ▼.  Bluck 

Ford  ▼.  Yates 

Smith  T.  Knoweldon 

Richards  and  another  v.  Hayward 

London  and  Brighton  Railway  Com- 
pany r.  Fairclough 

Croasdaile  t.  Squires 
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Worcester— Doe  d.  Wionall  ▼.  Broad 

New  Trials  op  Trinity  Term  Last. 

Middlesex — Learmouth  r.  Lamb 

Thompson  r.  Jackson  aod  anor. 
Salter  r.  Woollams  and  another 
,,  Howard  t.  Smith 

Linthome  t.  Beard  and  another 

,f         Harper  and  another  r.  WiUiama,  tned 
'.o  -with,  Ac. 

London — Gear  v.  Ooldoey 
Warlters  v.  Lloyd 
GcoigAy  aduor*  v.  Wybom 
West,  exor.  Vr  Blakeway 


9J 


New  Trials  of  Michaelmas  Term  i.aS¥. 

Middlesex— Morris  v.  Cox 

,,  Deverell  r.  Whitmarsh 

„  Amor  T.  Cuthbert 

London — French  v,  French 
London — Lane  and  others  v.  Barghart 
„        Shepherd  v.  Pybos 
St       Collyer  T.  Steonett 
Moxhay  ▼.  Coleman 
Chase  and  another  ▼.  Goble 
Daris  ▼.  Chapman 
Derby — ^Wood  t.  Morewood 
Liverpool — Braneker  and  another,  assignees  &c.» 

*  Y.  Molynenx 
York— Carias  r.  Tatersall 
Lancaster— Bradley  v«  Carr  and  others 
Bristol— Lot!  and  another  v.  Melville  and  others 
Sussex — Doe  d.  Parker  v.  Thomas 
Surrey — Punter  v.  Lord  Grantley  and  another 

„      Home  r.  Wing6eld 
Herts — Gibson  and  another  r.  Mnskett 
Kent—  Milgate  ▼.  Rebble 
Cambridge — Ivatt  v.  Mann 

Cur,  ad,  Vuit, 

Bonzie  v.  Stuart 

Same  v.  Same 

Wollaston  and  others  v.  Hakewell 

Glaholm  v.  Hays 

Demurrer  Paper  op  Hilary  Term,  1841. 

Monday        1 1  th  Jan. 

Tuesday       12 

Wednesday  13 

Thursday     14 

Friday  15th,  Sptciat  Argutnenit, 

Ley  V.  Ley 

Parkinson  v.  Whitehead,  ex. 

Spincer  v.  Spincer 

Everett  and  another  v.  Wells  and  others 

Acland  v.  Pring 

Rabu  V.  Atfeild 

Gale  and  another  r.  Andemon  {seitled) 

Daniels  v.  Coombe 

Greatbead  v.  Morley  aod  others 

Jephson  v.  Ho^ii  kins 

Matthews  v.  Tayler 

Morrell  v.  Martin 

Gilbert  and  others  v.  Dyneley 

BroiLley  v.  London  and  Blackwall  Railway  Com 

pany 
Douglas,  Clerk  v.  Chalk  ard  another 
Saturday       16 
Monday       18 
Tuesday       19 

Wednesday  20  Special  ^gumentu 
Holmes  v.  Bell 
Radley  v.  Lees  and  othiers 
Eustace  v.  Day 
Thursday     21st  Jan. 
Friday  22  Speeial  Argwmmi* 

Saturday  23 
Monday  25 
Tuesday      26 

Wednesday  27  Special  Argvmeni* 
Thursday     28 
Friday         29 
Saturday     30 
Monday        1st  Feb.  end  of  Term 


Motions  in  arrest  of  judg- 
ment. 


>» 
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Cause  LiitB,  H,  T.  1841. 


idt 


Cr^rqvrr  of  JpWni. 

SPECIAL  PAPER. 

Remuubtb  from  Michaelmas  Term,  1840. 

Standing  far  Jn/dgmeni: 
^Doe  d.  Todd  t.  X^nethtTry- {Heard  X^th Nov,  1840) 
Brans,  Esq.  snd  another  v.  Manero—  [Heard  18M 

iVbfr.  1840) 
Gibson  and  others  ▼.  Carruthers — {Heard  18M  Nw. 

.     J840J 

For  ^rgumeni. 
Hewitt  V.  Hewitt 
Bamctt  V.  Wheeler 
Thompson  f.  Irr'.ng 
The  Great  Ncrth  of  England  Riilway  Company  v. 

Whitehonse  and  another 
Wheeler  r.  Wright 
Laird  T.  Pim 
VHieeler  t.  Senior 
.Humphreys  r.  f  I'Connell 
Windier  ▼.  Herbert 
.Pickinson  and  another  t.  Passmao 

Peremptory  Paper. 

Fhr  Tu€aday  12M  January,  1841« 

To  be  taken  at  the  Sitting  of  the  Court. 

Ottey  ▼.  Ortmann  and  another 

Slater  ▼.  Hames 

Jarris  v.  Wtlkins  {sued  fyc.J 

Morgan,  by  next  friend  ,▼.  Thorn 

Brooks  T.  Ashby 

Thumall  v,  Allen 

Somes  ▼.  Lawson 

Watson  T.  Atkinson 

Akroyd  and  another  v,  Raleigh 

Same  r.  Fawcet 

Harrison  w.  Wameford 

New  Trial  Paper  for  Hilary  Term,  1841. 

Standing  /or  Jtidgjoeni, 
Moved  Michaelmas  Term,  1B40. 

Middiesex^Negden  ▼.  Miuhell 

Appleby — ^Thompson  ▼.  Gibson  and  another 

Far  Argument, 
Moved  Easter  Term,  1839. 

Carmarthen— Jones   y.  The  Mayor  &c.  of  Car- 
marthen 

Moved  MiehaeimoM  Term,  1840. 

London — Moensand  others  y.  Heyworth  and  others 
„        Castle  Y.  Irring,  Esq.,  M.P. 
„        RobY  Y.  Moss  and  another 
Lewes-— Tapsell  y.  Crosskey 
Guildford — Todd  and  another  y.  Emiy  and  anor. 
Thompson  and  anor.  v.  EmIy  and  anor* 
Stephens  y.  Emly  and  another 
„        Stainbank  and  others  y.  Kendall 
Lancaster — Haworth,  admix,  y.  Fletcher 
Liverpool — Holford  y.  Dunnett 

The  Shrfiield,  Ash  ton -under- Lyne  and 

Manchester  Railway  y.  Woodcock 
Humble  y.  Langston 
Jones  the  younger  y.  Littler 
The  Sheffield,  Ashton-under-Lyne  and 
Manchester  Railway  Y.Macauley 
Same  y.  Whitmarsh 
Same  y.  Whitley 
Same  y.  Jeyes 
Same  y.  M'Mahon 
Same  y.  Smallman 
Same  y.  Turner 
Same  y.  Kelletl 
Same  y.  Walipn 
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Tlie  Sheffield,  Ashton- under- Lyne  and 

Manchester  Railway  Y.  Jin^ith 
Same  y.  Rcid 
Same  y.  Quarton 
Same  v.  Bell 
Same  y.  Berrldge 
Same  y.  Cotlister 
Same  y.  Oppenheim 
Jo:ile  Y.  Jackson 
Hall  and  another,  atoigfnees,  &c.  r. 

Wallace  the  elder    ' 
Wild  and  others  y.  Holt  and  another  . 
Newtown— Jones,  admix.  &c.,  y.  Williams 
Dotgelly — Brown  Y.  Dawson  and  others 
CamarYon-^Arthur  and  others  v. -Jones 
Mold— Maghee  y.  O'Neill  and  ux.     . 
Chester—  Doe  d.  Roylame  y.  Lightfoot 
Lincoln — SonlbY  imd  another  y.  Skelton 
Nottingham— Christie  y.  Unwin  and  another 
Warwick — Season  y  Lambley 

,«        Merry  y.  Green  and  another 
Winchester — Grist  y.  LeYer 

„         Pechell  and  ors.  y.  Watson  and  anor. 
,,  Hooper  v.  Commins 

Dorchester— Barker  and  ux  y.  Smark 
Exeter — Carpenter,  Esq.  y«  BuUcr,  Esq. 
Cornwall — Oatcy  v.  Bourne  •     •     • 

„        Hawlayne  P.  O.  y.  Bourne 
„        Hawken  y«  Bourne 
Moved  after  the  ith  Day  ofMiehadnuu  Term,  1840. 
Middlesex— Penley  and  another,  executors',  &c.,  y. 

Watts  and  another,  executors,  &c. 
London— Page  v.  Janris 


Court  of  llebietD» 

The  General  List  of  Bankrupt  Petitions  - 
for  hearing  at  Westminster  in  Hilary  Term  1841. 

Monday,  Jasmary  Wth,  1841. 
Motions  only. 

A^jowmed  PeiUions. 


Smark  y.  Smark 
Porster  y.  Forster 
Robson  Y.  Amner 
Linden  y.  Baker 
Budd  Y.  Budd 


Datfield  y.  Higgs 
Beer  y.  Beer 
Webber  y.  Webber 
Holdsworth  y.  Robinson 


New  PetUioHS, 


Ruffbrd  Y.  Hartshorn 
Ward  Y.  Richardson 
Peplow  Y.  Jones 
Hurd  Y.  Phillips 
Hawkins  y.  Smith 
Welsh  V.  Smith 
Roe  Y.  Roe 
Bain  y.  Bowden 


Doncaster  y.  Turner 
Clack  Y.  Clack 
Leach  y.  Britton 
Younger  y.  Kirkby 
Fosbrook  y.  Fisher 
Shaw  Y.  Yeld 
Akroyd  y.  Munrue 
Burger  y.  Baker 


Sidebottom  y.  Winter  Clare  y.  Jardine 

Newhouse  Y.  Newhouse  Crscklow  y.  Aspinali     ^ 

EYcrett  Y.  Bridger  Bateson  y.  Haddon 

Williams  y.  Jones  King  y.  Mackenzie 

Maton  Y.  Maton  SUrkey  y.  Siarkey 

Gumer  y.  Iycsou  Bell  y.  Forsell 

Varnish  y.  Burghart  Walker  y.  Jones 

Hanley  y.  Bedford  Mackay  y.  Wright 

Chambers  y.  Cockcroft  RandeU  y.  Oaks 
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Siltingt  of  the  CourU.  -^Editor*  LtUer  Bor, 


CHANCERY  SITTINGS. 
//I  and  after  Hilar y  Term,  1841. 


SBefore  tf^e  SL^itx  of  t^f  Kollir* 

AT  WK8TMIN8TBR. 

Monday      Jan.  1 1    Motiuos. 


ri« 


ruesitay 
Wediirsday 
Thursday    • 
Friday    .    . 
Saturday 
Muiulay 
Tuesday 
Wedneiday . 
I'hursday    , 
Friday     .     . 
Saturday 
Monday 
Tuesflay      • 
Wednesday 
Thursday    • 


12    Peiidons  in  Genl.  Paper. 

l.i 

14 

15 


Ifi 

18/ 


.    .    .  2.9 1 


Plcai,  Demurrers,  Causes, 
Further  Direcdoos  and 
Exceptions. 
1.9 

20  J 

21  Motions. 

2\  I  Pleas,  Demurrers, Causes, 

25  y    Further  Directions  autl 

26  I      Exceptions. 

2;J 

28    Motions. 

Pleas,  Demurrers,  Causes, 
Further  Directions  and 


Friday 

Exceptions. 
Saturday     .    .  30    Petitions  in  Genl.  Paper. 
Monday    .   Feb.  1     Motions. 

AT  THB  ROLLS. 

T.,.«/i.»  o /  Short  Causes  after  Swear- 

luesaay  .    .    , -.-j^     ing  iu  the  Solicitors. 

2>hort  Causes,  Consent  Causes,  and  Con  ent  Pe- 
titions, every  Tuesday  at  the  Sittiug  of  the 
Court. 


COMMON  LAW  SITTINGS. 
In  and  afier  Hilary  Term,  1841. 


€i\xttrCi  ISrnc^. 
In  Term. 


MIDDLESEX. 

Tuesday,  •  Jan.  12 
Friday,"  .  Jan.  15 
Friday,        .    Jan  29 


LONDON. 


!^aturday,    .    Jan.  30 


4fier  Term, 

Tuesday,     .      Feb.  2  1  Wednesday,     Feb.  3 

I     (to  adjourn  only.) 

The  Court  x^illsit  at  eleven  o'clock  in  Term, 
in  Middlesex ;  at  twelve  in  London ;  and  in 
both  at  half-past  nine  after  Term. 

Lohfif  Causes  will  be  postponed  from  the  12th 
and  15th  of  January,  to  the  2nd  of  February ; 
and  all  other  Cause's  on  the  Lists  for  the  12th 
and  15th  of  January,  will  be  taken  from  day  to 
day  until  they  are  tried. 

tJndefended  Causes  only  will  be  taken  on 
the  29th  of  January. 

Short  defended  as  well  as  undefended  causes 
entered  for  the  Sitting  on  January  30,  will  be 
tried  on  that  day,  if  the  plaintiffs  wish  it,  unless 
there  be  a  satisfactory  affidavit  of  merits. 

Xauses  standing  over  with  Judgment  of  the 
Term  in  Middlesex^  will  be  taken  on  the  2nd 
of  February. 


Common  pleiif. 

In  Term^ 


MIDDLESEX. 


Friday, 
Friday, 

Tuesday, 


LONDON^ 

Jan.  15    Wednesday,    Jan.  2VI 
Jan.  22    Wednesday,     Jan.  27 

jifter  Term, 

Feb.  2  I  Wednesday,      Feb.  3 

The  Court  will  sit  at  ten  o'clock  in  tiie  fore^ 
noon  on  each  of  the  days  in  term,  and  at  haU- 
past  nine  precisely  on  each  of  the  days  after 
term. 

The  ( aus**s  in  the  list  for  each  of  the  above 
sitting  days  in  term,  if  not  disposed  of  on  thoae 
days,  will  be  tried  by  adjournment  ou  the  days 
following  each  of  such  sitting  days. 

On  Wednesday  the  3rd  February,  in  London, 
no  causes  will  be  tried,  but  the  Court  mil  ad» 
jouni  to  a  future  day. 

fS'  F»r  Exchequer  Sittings,  see  p.  128,  anU, 


SITTINGS  OF  THE  CITY  COURTS, 

1841. 


LORD  MATOR'8  COURT. 


June  26. 
September  22. 
October  20. 


Jan  nary  23. 
February  19. 
April  2. 
May  14. 

sheriff's  court. 
J'lnuary  7,  22.  |  June  17,  25. 


July  8,  23. 
September  16,  24. 
October,  sa 


Februurv,  4.  20. 
Mjrrh  6,  18. 
April  3,  23. 
May  7.  13,  28. 

8T£ward's  courts,  southwark* 
Monday,  18th  January. 
Monday,  7th  June. 


THE  EDITOR'S  LETTER  BOX, 


H.  J.  G.  is  informed  that  the  number  of 
years'  purchase  of  a  practice  is  usually  three, 
where  the  vendor  continues  in  the  business* 
In  case  of  deaih,  or  his  retiring  immediately, 
the  rate  is  less ;  but  of  course  peculiar  cir- 
cumstances may  increase  or  diminish  ikft 
terms. 

A  dUtringtfs  from  the  Court  of  Exchequer 
would  be  the  most  effectual  means  of  pfevesa- 
ing  the  transfer  or  sale  of  the  stock  mentioned 
by  H.  C. 

^^*e  are  glad  to  find  that  oar  questions  tod 
answers  on  the  Principal  Points  of  Common 
L  iw  Practice  are  approved ;  but  there  are 
reasons  against  our  undertaking  the  task  sii|f« 
gested  by  an  Articled  Clerk,  at  all  events  at 
present. 

The  letters  of  R.  S. ;  "  An  Interested  !«. 
qnirer;"  and  G.  E. ;  have  been  received. 

Perpetual  Commmkners  for  taking"  aeki 
ledgments  //y  married  teamen. 
Brackley.^A,  Hay  ward,  and  R.  Westoa. 


Wbt  ileaal  0f$itv\$ttt 


SATURDAY,  JANUARY  16,  1841. 


•  •'  QvoA  vohvhn  nd  N08 


rc'tin^t,  e»  nnnrir^  mfi1iiTnf!«t,^afritaini]8, 


FIORAT. 


THE  CONSOLIDATION  OF  THE 
COMMON  LAW. 

No.  II. 


If  we  hare  aUowed  the  subject  of  the  con- 
solidation of  the  law  to  be  to  some  extent 
postponed  by  matters  which  seemed  to 
press  for  more  immediate  attention,  we  can 
assure  our  readers  it  is  from  no  want  of  zeal 
in  the  cause,  or  from  lack  of  confidence  in 
its  success ;  and  we  now  renew  it  on  the 
near  approach  of  the  assembling  of  parlia- 
ment, because  we  hope  and  believe  that 
some  progress  will  be  made  in  it  even  in  the 
next  session. 

We  now  propose  to  shew  that  the  pro- 
posal for  the  consolidation  of  the  law,  is  no 
loose  floating  opinion,   bred  by  the  mere 
desire  of  change,  or  hastily  adopted  by  men 
ignorant  of  the  subject.     We  shall  shew 
that  it  is  the  deliberate  judgment  of  the 
men  best  entitled  to  be  heard  respecting  it; 
of  men  who  have  worked  up  their  way  to 
the  most  eminent  stations  in  the  law.     We 
shall  shew  that  this  is  no  modem  preten- 
sion which  has  shot  up  on  the  sudden,  but 
that  it  is  warranted  by  the  stedfast  resolve 
of  various  eminent  persons,  at  different  im- 
portant periods  in  our  history,  and  that  it 
comes  down  to  us  swelled  by  the  accumu- 
lated testimony  in  its  favour  of  the  wisest 
and  the  best.   We  hope  also  to  shew  that  the 
bare  idea  alone   has  not  existed,  but   the 
means  of  effecting  the  work  have  been  pointed  : 
out ;   and  we  feel  we  cannot  commence  this  I 
illustrious  roll  of  witnesses  better  than  bv ! 
the*  name  of  Lord  Bacon,  the  first  name  in 
science,  perhaps,  (surely  none  the  worse  for 
that),  but  also  a  practical  lawyer, — a  legal 
author — one   who  passed  through  all  the 
stages  of  the  working  lawyer's  career.     We 
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shall  show  that  he  proposed  the  consolidation 
of  the  common  law  ;  and  tliat  his  proposi'* 
tion  has  about  it  every  circumstance  which 
can  give  it  weight  and   demand  attention. 
It  is  entitled  ■  '*  a  Proposition  to  his  Majesty 
by  Sir  Francis  Bacon,  Knt.,  his  Majesty's 
Attorney    General  and  one   of  his  Privy 
Council,  touching  the  compiling  and  amend- 
ment  of  the  Laws  of  England."     Bacon,  one 
of  the  most  eminent  lawyers  that  ever  Hved, 
while  filling  the  place  of  the  first  law  ofiicer 
of  the  crown,  addresses  his  sovereign  thus  : 
"  Your  majesty  of  your  favour  having  made 
me  a  privy  councillor,  and  continuing  me  in 
the  place  of  your  attorney  general  (which  is 
more  than  was  done  these  hundred  years 
before)  I  do  not  understand  it  to  be  that  by' 
putting  ofif  the  dealing  in  causes  between 
party  and  party  I  should  keep  holy -day  the 
more,  but  that  I  should  dedicate  my  time  to 
your  service  with  less  distraction ;  *  *  * 
and  after  I  had  thought  of  many  things,  I 
could  find  in  my  judgment  none  more  proper 
for  your  majesty  as  a  master,  nor  for  me  as 
a  workman,  than  the  reducing  and  recom- 
piling of  the  Laws  of  England."     He  then 
goes  through  the  various  objections  which 
may  be  urged  against  the  proposition,  which 
we  shall  notice. 

Obj.  1 .  "  That  it  is  a  thing  needless,  and 
that  the  law  as  it  now  is,  is  in  good  estate, 
compared  to  any  foreign  law."  lliia  he 
answers,  but  as  probably  it  will  not  be  in* 
aisted  on  by  any  at  the  present  day,  we 
pass  to 

*•  Obj.  2.  That  it  is  a  great  innovation,  and 
innovations  are  dangerous  beyond  foresight. 
Resp.  All  purgings  and  medicines,  either 
in  the  civil  or  natural  body,  are  innovations. 


•  Bacon's  Works,  by  Montajii,   vol,  5,  p, 
337,  et  se<f» 
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60  as  that  argument  is  a  common  plea  against 
all  noble  reformations.  But  the  truth  is, 
that  this  work  ought  not  to  be  termed  or 
held  for  any  innovation  la  the  suspected 
sense.  For  those  sre  the  ioaovationft  which 
are  quarrelled  and  spoken  against,  that 
concern  the  consciences,  estates,  and  for- 
tunes of  particular  persons;  but  this  of 
general  ordinance  presseth  not  particulars, 
but  passeth  sine  strepitu.  Besides,  it  is  on 
the  favourable  part,  for  iteaseth.  it  presseth 
not ;  and  lastly,  it  is  rather  matter  of  order 
and  explanation  than  of  alteration  ;  neither 
is  it  without  precedent  in  former  govern- 
ments." He  then  mentions  the  various 
precedents  for  a  new  digest  of  the  law,  to 
which  we  shall  not  now  advert. 

Obj.  3,  "In  this  purging  of  the  course 
of  the  common  laws  and  statutes,  much  good 
may  be  taken  away. — Resp.  In  all  purgings 
some  humours  may  pass  away,  but  that  is 
largely  recompensed  by  lightening  the  body 
of  much  bad." 

Obj.  4.  "  Labour  were  better  bestowed 
in  bringing  the  common  laws  of  England  to 
a  text  law  as  the  statutes  are,  and  setting 
both  of  them  down  in  method  and  by  titles. 
Resp.  It  is  too  long  a  business  to  debate 
whether  '  lex  scripta  out  non  scripta  *  or 
text  law  or  customs,  well  registered  with 
received  and  approved  grounds  and  maxims, 
and  acts  and  resolutions  judicial  from  time 
to  time  duly  entered  and  reported,  be  the 
better  form  of  declaring  and  authorising 
laws.  But  howsoever  that  question  be  de- 
termined, I  dare  not  advise  to  cast  the  law 
into  a  new  mould.  The  work  which  I  pro- 
pound tendeth  to  pruning  and  grafting  the 
law,  and  not  to  plowing  up  and  planting  it 
again  ,*  for  such  a  remove  I  should  hold  in- 
deed a  perilous  innovation. 

Obj.  5.  •*  It  will  turn  the  judges,  coun- 
cillors of  law,  and  students  of  law  to  school 
again,  and  make  them  to  seek  what  they 
shall  hold  and  advise  for  law ;  and  it  will 
impose  a  new  charge  upon  all  lawyers  to 
furnish  themselves  with  new  books  of  law. 
Resp.  For  the  former  of  these,  touching 
the  new  labour,  it  is  true  it  would  follow  if 
the  law  were  new  moulded  into  a  text  law ; 
for  then  men  must  be  new  to  begin ;  and 
that  is  one  of  the  reasons  for  which  I  dis- 
allow that  course.  But  in  the  way  that  I 
shall  now  propound,  the  entire  body  and 
substance  of  law  shall  remain,  only  dis- 
charged of  idle  and  unprofitable  or  hurtful 
matter,  and  illustrated  by  order  to  their 
helps,  towards  the  better  understanding  of  it 
and  judgment  thereupon.  For  this  latter, 
touching  the  new  charge,  it  is  not  worthy 
the  speaking  of  in  a  matter  of  go  high  im'- 


portance ;  it  might  have  been  used  of  the 
new  translation  of  the  Bible,  and  such  like 
works.  Books  must  follow  sciences,  and 
not  scieBce  books.  This  work  is  to  be  done, 
touMsMse  fetw  wordft,  vhkh  is  the  language 
of  action  and  effect,  in  tliis  manner. — It 
consisteth  of  two  parts,  the  digest  or  re- 
compiling of  the  common  law,  and  that  of 
the  statutes.  In  the  first  of  these,  three 
things  are  to  be  done.  1 .  The  compiling 
of  a  book  *  De  antiquitatibus  juris,"  2. 
The  reducing  or  perfecting  of  the  course  or 
corps  of  the  common  laws.  3.  The  com- 
posing of  certain  introductive  and  ancillary 
books  touching  the  study  of  the  laws. 

To  the  first  and  third  we  need  not  now 
advert,  but  we  do  call  particular  attention 
to  Bacon's  mode  of  effecting  the  digest  of 
the  existing  laws. 

•'  For  the  second."  he  says,  "which  is 
the  main,  there  is  to  be  made  a  perfect 
course  of  the  law,  in  serie  temporis,  or  year 
books  as  we  call  theui,  from  Edward  the 
First  to  this  day.  In  the  compiling  of  this 
course  of  the  law  or  year  books,  the  points 
following  are  to  be  observed.  First,  all 
cases  which  are  at  this  day  clearly  no  law, 
but  confetantly  ruled  to  the  contrary,  are  to 
be  left  out :  they  do  but  fill  the  volumes  and 
season  the  wits  of  students  in  a  contrary 
sense  of  law.  And  so,  likewise,  all  cases 
wherein  that  is  solemnly  and  long  debated, 
whereof  there  is  now  no  question  at  all,  are 
to  be  entered  as  judgments  only  and  resolu- 
tions, but  without  the  arguments,  which  are 
now  become  but  frivolous  ;  yet,  for  the  ob- 
servation of  the  deeper  sort  of  lawyers,  that 
they  may  see  how  the  law  hath  altered,  1 
do  advise  that  upon  the  first  in  turn  of 
those  obsolete  cases  there  was  a  memoran- 
dum set.  that  at  that  time  the  law  was  thus 
taken,  until  such  a  time,  &c.  Secondfy, 
Homonymia,  as  Justinian  calleth  them,  that 
is,  cases  merely  of  iteration  and  repetition, 
are  to  be  purged  away,  and  the  cases  of 
identity  which  are  best  reported  and  aigued 
to  be  retained  instead  of  the  rest ;  the  judg- 
ments are  nevertheless  to  be  set  down, 
every  une  in  times  as  they  are,  but  with  a 
quotation  or  reference  to  the  case  where  the 
point  is  argued  at  large  ;  but  if  the  case 
consist  part  of  repetition  and  part  of  new 
matter,  the  repetition  is  only  to  be  omitted. 
Thirdly,  as  to  the  antinomia  cases  judged  to 
the  contrary,  it  were  too  great  a  trust  to  refer 
to  the  judgment  of  the  composers  of  this 
work  to  decide  the  law  either  way,  except 
there  be  a  current  stream  of  judgments  of 
later  times ;  and  then  I  reckon  the  contrary 
cases  amongst  cases  obsolete,  of  which  I 
have  spoken  before  ;  nevertheless  this  dili- 
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genoe  would  be  used  that  such  cases  of  con- 
tradiction be  specially  noted  and  collected, 
to  the  end  thos^  doubts  that  Iiavc  been  so 
long  militant,  may,  either  by  assembling  all 
the  judges  in  the  Exchequer  Chamber,  or  by 
Parliament,  be  put  into  certainty.  For  to 
do  it  by  briDging  them  in  question'  nfider 
feigned  parties,  is  to  be  disliked, '  Nihil 
habeat  forvm  ex  scena, '  Four t My,  all  idle 
queries,  which  are  hut  seminaries  of  doubts 
and  uncertainties,  are  to  be  left  out  and 
omitted,  and  no  queries  put  down  but  of 
great  doubts  well  debated  and  left  unde- 
cided for  difficulty.  Lastly,  cases  reported 
with  too  great  prolixity  would  be  drawn  into 
a  more  compendious  report,  not  in  the  na- 
ture of  an  abridgement,  but  tautologies  and 
impertinence  to  be  cut  off ;  as  for  misprinting 
and  insensible  reporting,  which  many  times 
confound  the  students,  that  will  he  *'  obiter' 
amended  ;  but  more  principally,  if  there  be 
any  thing  in  the  report  which  is  not  well 
warranted  by  the  record,  that  ia  also  to  be 
rectified :  the  course  being  thus  compiled, 
then  it  resteth  but  for  your  majesty  to  ap- 
point some  grave  and  sound  lawyers,  with 
some  honourable  stipend,  to  be  reporters^ 
for  the  time  to  come,  and  then  this  is  settled 
for  all  times." 

We  have  made  this  long  (though  cer- 
tainly not  lengthy)  extract,  first,  because  this 
proposition  is  not  contained  in  all  the  edi- 
tions of  Lord  Bacon's  works ;  but  secondly, 
because  in  our  opinion  it  cannot  be  repeated 
too  often,  or  read  too  carefully.  Here  we 
have  distinctly  the  plan  on  which  the  pro- 
posed Digest  of  the  Law  might  be  safely 
compiled.  It  is  strictly  applicable  to  the 
present  state  of  the  law — far  more  applicable 
indeed  than  in  the  time  of  Lord  Bacon  ;  for 
certainty  the  **Homonymus,  or  cases  of  ite- 
ration and  repetition,"  the  "  antinomia  cases 
judged  to  the  contrary,"  and  "the  cases 
reported  with  too  great  prolixity."  have 
abundantly  increased  since  his  day.  It 
was,  then»  the  deliberate  opinion  of  Lord 
Bacon,  that  this  Digest  was  a  safe,  practica- 
ble, and  most  desirable  work,  lliis  opinion 
was  afterwards  reiterated  in  his  *'  offer  to 
King  James,  of  a  Digest  to  be  made  of  the 
Laws  of  England,  '^  to  which  we  shall  pro- 
bably hereafter  advert:  for  the  present, 
we  will  not  weaken  what  we  have  already 
quoted,  by  adding  another  word. 


CHANCERY  REFORM. 


to  "This  constitution  of  reporters  I  ob- 
tained of  the  kin^  after  I  was  Chancellor,  and 
there  are  two  appointed,  with  100/.  a  year 
a-piece,  stipend." — Ijord  B*tcon*s  note.  See 
thu  ordnance  adverted  to,  13  L.  O.  p.  17* 
c  Bacon's  works,  vol.  5,  p.  353. 


As  the  Session  of  Parliament  draws  nigh, 
considerable  anxiety  exists  as  to  the  pro- 
posed Reforms  in  Chancery.  We  are  not 
prepared  to  inform  our  readers  how  far  they 
will  extend  ;  but  we  are  quite  satisfied  that, 
as  the  profession  has  demanded  very  consi- 
derable changes,  and  as  power  has  been 
given  by  the  act  of  last  Session  to  effect 
them,  very  considerable  changes  must  and 
will  be  made.  We  cannot  doubt  that  these 
alterations  will  extend  to  many  parts  of  the 
present  practice  of  the  Court,— to  the 
pleadings,  to  the  mode  of  taking  evidence, 
and  to  the  mode  of  disposing  of  business  in 
the  Masters'  Office.  Our  valued  contri- 
butor, who  pleases  to  call  himself  Petes, 
has  developed  a  series  of  very  important 
changes ;  and,  without  pledging  ourselves 
to  all  that  he  has  proposed,  we  give  it  as 
our  deliberate  opinion,  that  all  the  altera- 
tions to  which  he  has  adverted  demand  the 
most  serious  attention.  We  know  that  the 
feeling  in  favour  of  all  the  reforms  which  he 
(not  unadvisedly)  has  propounded,  is  shared 
by  many  of  the  most  distinguished  mem- 
bers of  the  Chancery  Bar,  and  by  a  large 
body  of  solicitors,  and  that  the  number  is 
daily  increasing.  At  the  same  time  we  are 
anxious  to  promote  discussion  on  the  sub- 
ject, and  will  most  readily  give  insertion  to 
any  adverse  opinions. 


ELOQUENCE 
OF  AMERICAN  LAWYERS. 

We  are  glad  of  the  opportunity  of  noticing 
eminent  lawyers  in  all  ages  and  all  coun- 
tries, and  are  bound  especially  to  pay  re- 
spect to  our  brethren  in  America.  We 
lately  noticed,  p.  132,  ante,  the  celebrated 
Patrick  Henry.  We  have  now  to  introduce 
to  our  readers,  from  the  same  source,*  the 
enthusiastic  biographer  of  Henry.  It  is 
gratifying  to  read  the  memoir  of  a  man  of 
genius,  written  by  one  of  kindred  excellence. 
The  eminent  American  to  whom  we  refer,  is 
William  Wirt,  who  was  Attorney  General  of 
the  United  States,  under  the  Presidency  of 
Monroe.  He  has  been  principally  distin- 
guished for  his  speech  against  Aaron  Burr, 
prosecuted  in  1807,  for  treason.  The  de- 
fendant's counsel  had  endeavoured  to  remove 
the  principal  guilt  from  Colonel  Burr  to  a 
Mr.  Blannerhassett.  The  following  is  Mr. 
Wirt's  reply  to  that  part  of  the  case.  He 
asks  who  is  Blannerhassett  ? 
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'*  A  man  of  letters,  wbo  Bed  from  the  storms 
of  his  own  country  to  find  quiet  in  ours.     His 
history  shews  that  war  is  not  the  natural  ele- 
ment of  his  mind.    If  it  had  been,  he  never 
would  ha?e  exchanged  Ireland  for  America. 
So  far  is  an  army  from  furnishinjf  the  society 
natural  and  proper  to  Mr.   Blannerhasset's 
cbarapter,  that  on  his  arrival  in  America  he 
retired  even  from  the  population  of  the  At- 
lantic States,  and  sought  quiet  and  solitude  in 
the  bosom  of  our  western  forests.      But  he 
carried  with  him  taste,  and  science,  and  wealth ; 
and  to,  the  desert  smiled  !    Possessing  himself 
of  a  beautiful  island  in  the  Ohio,  he  rears  upon 
it  a  palace,  and  decorates  it  with  every  roman- 
tic embellishment  of  fancy.     A  shrubbery, 
that    Shenstone  might  have  envied,  blooms 
around  him.    Mubic,  that  might  have  charmed 
Calypso  and  her  nymphs,  is  his.    An  exten- 
sive library  spreads  its  treasures  before  him. 
A  philosophical  apparatus  offers  to  bim  all  the 
secrets  and  mysteries  of  nature.    Peace,  tran- 
quility and  innocence  shed  their  mingled  de- 
lights around  him.    And,  to  crown  the  en* 
ohantment  of  the  scene,  a  wife,  who  is  said  to 
l>e  lovely  even  beyond  her  sex,  and  graced  with 
every  accomplishment  that  can  render  it  irre- 
sistible, had  blessed  him  with  her  love,  and 
made  him  the  father  of  several  children.    The 
evidence  would  convince  jou  that  this  is  but  a 
faint  picture  of  the  real  life.    In  the  midst  of 
'  all  this  peace,  this  innocent  simplicity  and  this 
tranquility,  this  feast  of  the  mind,  this  pure 
banquet  of  the  heart,  the  destroyer  comes ;  he 
comes  to  change  this  paradise  into  a  hell.  Vet 
the  flowers  do  nut  wither  at  his  approach.  No 
monitory  shuddering  through  the  bosom  of 
their  possessor  warns  him  of  tbe  ruin  that  is 
coming  upon  him.    A  stranger  presents  hitn- 
self.    Introduced  to  their  civilities  by  the  high 
rank  which  he  hail  lately  held  in  this  country. 
•  he  soon  finds  his  way  to  their  hearts  by  the  dig- 
nity and  elegince  of  his  demeanor,  the  light 
and  beauty  of  his  conversation,  and  the  seduc- 
tive and  fascinating  power  of  his  address.  The 
conquest  was  not  ditlicult.    Innot  ence  is  ever 
simple  and  credulous.   Conscious  of  no  design 
itself,  it  suspects  none  in  others*     It  wears  uo 
guard  before  its  breast.    Every  door  and  por- 
tal and  avenue  of  the  heart  is  thrown  open,  and 
all  wbo  choose  it,  enter.   Such  was  the  state  of 
Jiden  when  the  serpent  entered  its  bowers. 
The  prisoner,  in  a  more  engaging  form,  wiml- 
iug  himself  round  the  open  and  unpractised 
heart  of  the  unfortunate  Blannerhusset,  found 
but  little  ditf.calty  iu  changing  the  native  cha- 
racter of  that  heart,  and  the  objects  of  its  nf- 
fection.     By   degrees  he  infuses  into  it  tbe 
p  )ison  of  his  own  ambition.     He  breathes  into 
it  the  fire  of  his  own  courai^e;  a  daring  and 
desperate  thirst  for  glory :  an  ardour  panting 
for  great  enterprizes,  for  all  the  storm  and 
bustle  and  hurricane  of  life.    In  a  short  time 
the  whole  man  is  changed,  and  every  object 
of  liis  former  delight  is  relinquished.      No 
more  he  enjoys  the  tranquil  bcene ;  it  has  be- 
come flat  and  ir.sipid  to  his  taste.     His  books 
are  ai)andoned.     liis  retort  and  crucible  are 
thrown   aside.       His  shrubbery  blooins  and 


breathes  its  fragrance  upon  tbe  air  in  vain  ; 
he   likes  it  not.     His  ear  no  longer  drinka 
the  rich  melody  of  music ;  it  longs  for  the 
trumpet's  clangour  and   the   cannon's   roar. 
Even  the  prattle  of  his  babes,  once  so  sweet, 
no  longer  affects  him :  and  the  angel  smile  of 
his  wife,  which  hitherto  touched  his  bosom 
with  ecstacy  ro  unspeakable,  is  now  unseen 
and  unfelt.    Greater  objects  have  taken  pos- 
session of    his  soul.      His  imagination  has 
been  dazzled  by  visions  of  diadeiiia,  of  stars 
and  garters,  ana  titles  of  nobility.     He  has 
been  caught  to  burn  with  restless  emulation  at 
the  namas  of  great  heroes  and  conquerors. 
His  enchanted  island  is  destined  soon  to  re- 
lapse into  a  wilderness ;  and  in  a  few  months 
we  find  the  beautiful  and  tender  partner  of  his 
bosom,  whom  he  lately  "  permitted  not  the 
winds  of  summer  to  visit  too  roughly,"  we  find 
her  shivering  at  midnight  on  the  winter  banks 
of  the  Ohio,  and  mingling  her  tears  with  the 
torrents  that  froze  as  they  fell.  Yet  this  unfor- 
tunate man,  thus  deluded  from  his  interest 
and  his  happiness,  thus  seduced  from  the  paths 
of  innocence  and  peace,  thus  confoundf*d  iu 
the  toils  that  were  deliberately  spread  for  him, 
and  overwhelmed  by  the  mastering  spirit  and 
genius  of  another : — this  man,  thus  ruined  aD<i 
undone,  and  made  to  play  a  subordinate  part 
in  this  grand  drama  of  guilt  and  treason,  tkia 
man   is  to  be  called  the  principal  offender. 
while  he   by  whom  he  was  thus  plunged  in 
misery  is  comparatively  innocent,  a  mere  au:- 
cessory  !    Is  this  reason  ?     Is  it  law  ?    Is  it 
humanity  ?     Sir,  neither  the  human  heart,  nor 
the  human  understanding  will  bear  a  perver- 
sion so  monstrous  and  absurd !     So  shocking 
to   the   soul !  so  revolting  to  reason !     Let 
Aaron  Burr^  then,  not  shrink  from  the  btgh 
destination  which  he  has  courted  ;  aoft  having' 
already  ruined  Blannerhasset  in  fortune,  cha- 
racter, and  happiness  fur  ever,  let  bim  nut  at- 
tempt to  finish  the  tragedy  by  thrusting  that 
ill-fated  man  between  himself  and   punish- 
ment." 


POINTS  OF  COMMON  LAW 
PRACTICE. 


NATURE  OF  ACTIONS  AND  JOINDER. 

26.  State,  generally,  tha  nature  of  personal  ac- 

tiiius  ea  contractu. 
27'  Wh.it  are  the  several  actions  ejf  delicto  ? 
2S,  Where  a  niau  obtains  the  goods  of  another 

by  baihnent,  borrowing,  or  pledging,  what 

is  the  proper  form  of  action  for  recuverinsr 

them  ? 

29.  Where  injury  arises  from  a  lawful  act,  \$ 
the  remedy  by  an  action  on  the  case,  or  au 
action  of  trespass  ?  and  state  the  reason. 

30.  State  some  of  the  cases  in  which  there  may 
be  damnum  absque  injuria^  and  the  party  in. 
jured  can  maintain  no  action. 

31.  Can  an  action  of  debt  on  an  obligation  and 
on  a  mutuatus  be  joined  ? 
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32.  May  debt  and  detinue  be  joined  in  the 
same  action  \ 

33.  Where  there  i»  a  right  of  action  in  del)t 
upon  a  lease  and  also  for  goods,  can  they  be 
joined  in  the  same  action  ? 

34.  Can  an  action  of  debt  and  one  of  account 
be  joined,  or  can  debt  and  trespass  be  joined  ? 

35.  A  common  carrier  is  liable  to  an  action  on 
the  custom  of  the  realm,  and  also  to  an  ac- 
tion of  trover :  can  these  be  joined  in  one 
action  ? 

36.  A  plaintiff  bus  a  demand  in  his  own  right 
against  the  defendant,  and  another  as  repre- 
eentative  of  a  third  pers3n.  Can  these  de- 
mands be  joined  in  the  same  action  f 

37.  Where  two  partners  contract  to  pay  a  sum 
equally  out  of  their  private  money,  must  the 
action  be  brought  against  them  jointly  or 
severally  ? 

38.  A  party  of  several  persons  dine  together  at 


a  tavern ;    are  they  jointly  liable  for  the 
whole,  or  each  for  his  own  share  only  ? 

39.  Goods  are  ordered  by  one  of  two  chapel- 
wardens  for  the  use  of  the  chapel :  may  he 
who  gave  the  order  be  sued  separately  ? 

40.  May  the  same  plaintiff  bring  several  ac- 
tions against  several  parties,  all  liable  in  re- 
spect of  the  same  injury,  ivhere  he  does  not 
obtain  adequate  redress  against  the  party 
first  sued  ? 

[A  correspondent  has  suggested,  that  in 
continuing  this  series  of  questions  we  should 
state  the  authorities  where  the  answers  may 
be  found.  We  accordingly  refer  to  Bacon's 
Abridgment,  title  Action,  and  the  cases  there 
referrtd  to.] 


ATTORNEYS  TO  BE  ADMITTED, 
TTte  last  day  of  Hilary  Term,  1841,  pursuant  to  a  Rule  of  Court,  and  Judge's  Order. 


Clerk's  Name  and  Residence. 
Hair,  Thomas,  Kidderminster. 


Thompson,  Thomas,  5,  St.   Ann's  Terrace, 
North  Brixton. 


To  whom  articled,  asxigned,  fyc 
George  Price  Hill,  Worcester;  assigned  to 

Henry  Maddock  Daniel,   Worcester;   and 

Kidderminster. 
Henry  Ling,  Bloomsbory  Square. 


RE-ADMISSION  OF  ATTORNEYS 
The  last  day  of  Hilary  Term,  1841. 

BrowD,  Richard  Christie,  Bath ;  and  Liver-  Guy,  Joseph,  Gainsborough. 

pool.  Jassop,  Edward,  Balsall  Heath,  King's  Norton, 

Balmont,  William,  South  Molton.  Worcester;  and  Harborne,  Staflord. 

Bradley,  George,  Wellington,  Salop.  Jones,    Thomas    Rock    Smith,    Bishopwear- 

Benson,  Alan,  Papcastle,  near  Cockermouth.  mouth. 

Buckton,  James,  Stafford.  Laws,  Ralph,  Sunderland. 

Clarke,  William,  47,  Dempsey  Street,  Com-  Phelps,  William,  2,  Union  Place,  New  Road ; 

mercial  Road.  3,  Lodge  Road  ;  and  Park  Road,  Regent's 

Dandy,  John,  Liverpool;   and  Kirk  Lonan,  Park 

Isle  of  Man.  Pitt,  Thomas,  Fleetwood-on-Wyre. 

Downing,  William,  22,  Panton  Street;  and  Rawson, John, Otiey. 

^t.  James's  Street.  Smith,  David,  Clitheroe. 

Dodgsoo,  Joseph,  Chesterfield.  Simpson,  Joseph  Pringle,  Bishopwearmouth. 

^Edwards,  Augustus  F.,  Aldbourne,   Wilts;  Ward,   Jame?,    19,    Gillingham    Street     St. 

7,  Dover  Street,   Piccadilly;   and  5,  Han-  George's,  Hanover  Square;  and  John  St. 

over  Place«  Regent's  Park.  Christchurch,  Surrey.                                  ' 

Marked  thus  *  is  a  Common  Pleas  appl^'ation ;  the  othere  are  in  the  Queen's  Bench. 


SUPERIOR  COURTS. 


Eorlr  dbanalUifir  Court* 


OF     THE    ECCLESIASTICAL 
8IGNIFICATI7.  —  OFFICIAL 


J  UniS  DICTION 
COURTS.  — 
PRINCIPAL. 

A  defendant  cited  in  the  Ecclesiastical  Court 
for  subtraction  <f  church  rates  under  10/., 
did  not  appear^  and  a  final  decree  was  pro- 
nounced against  him  for  contempt  in  not 
obeying  the  command  to  pay  the  rates  and 


costs:  and  upon  significavit  f^om  that 
Court  a  writ  de  contumace  capiendo  was 
issued,  and  he  was  committed  to  gaol. 
Upon  the  return  to  a  writ  of  habeas  cor- 
pus, several  objections  on  his  behalf  were 
taken  to  the  decree  and  significavit,  all 
which  were  overruled. 
Held,  by  the  Lord  Chancellor,  that  he  ca 
only  correct  an  assumption  by  the  Ec^ 
clesiastical  Courts  of  an  unlawful Jurisdic' 
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tion,  and  not  the  irregular  e,rercite  of  their 
{awful  jurisdiction ;  and  that  he  hae  no 
pitujer  to  interfere  with  thf  rule*  ofprnc^ 
tice  or  procedure  of  thoee  Courii. 

That  it  was  no  good  objection  to  a  ttiKDi/icarit 
that  it  did  not  contain  a  distinct  statement 
that  the  suit  was  for  church  rate,  as  the 
recitals  sufficiently  indicated  the  object  of 
the  suit. 

That  it  is  not  a  valid  objection  to  a  si^DificB- 
vit  that  it  uses  terms  not  commonly  under^ 
stood,  if  a  knowledge  of  them  is  not  essen- 
tial to  the  execution  of  the  decree. 

That  the  enacting  parts  of  an  act  of  par- 
liament control  the  forms  set  out  in  sche^ 
dules  to  it. 

His  Lordship  further  decided  according  to 
the  four  first  placita  to  the  case  ^  Queen 
t*.  Baines,  /?.  184,  ante, 

Mr.  Af.  D,  Hill  moved  for  a  writ  of  habeas 
corpus  for  Mr.  Baines,  who  is  coufineii  in  the 
county  ^aol  of  Leicester  od  a  writ  de  contumace 
capiendo,  for  contempt  in  not  payin<(  2/.  5«., 
claimed  for  church  rates,  and  125/.  3s,  for 
costs  of  suit  in  the  ecclesiastical  court.  A 
motion  for  his  discharge  was  lately  refused 
by  the  Court  of  Queen's  Bench. ^  That  was 
no  bar  to  the  application  to  this  Court,  as 
the  prisoner  mi^ht,  as  of  right,  ^o  to  every 
Court  in  Westminster  Hall ;  but  it  was  men- 
tioned, in  order  to  shew  that  the  prisoner'b 
counsel  had  a  moral  certainty  that  tLe  decision 
of  the  Court  of  Queen's  Bench  was  erroneous, 
and  they  thoughtthey  were  justified  in  coming 
to  another  tribunal.  The  cause  was  for  sub- 
traction of  church  rates,  and  was  commenced 
before  the  Archdeaconry  of  Leicester,  and 
thence  removed  into  the  Arches'  Court  of 
Canterbury.  It  appeared  on  the  significavit 
from  that  Court  to  the  crown,  recited  in  the 
writ  de  contumace capiendo  that  Mr.  Buines  was 
cited  to  appear  before  the  court,  but  did  not 
obe^  the  citation ;  and  that  the  Court,  proceed- 
ing in  his  absence,  issued  a  monition  to  him  to 
obey  the  citation,  and  on  his  not  obeying  made 
a  final  decree  for  the  payment  of  the  rates  and 
costs.  The  first  objection  to  that  decree  was, 
that  the  Ecclesiastical  Court  had  no  power 
to  proceed  to  a  final  decree  against  the  defen- 
dant until  he  was  regularly  brought  before 
that  Court.  According  to  the  ancient  practice, 
no  proceeding  could  be  taken  against  a  defen- 
dant  in  his  absence.  That  practice  having  led  to 
much  inconvenience,  another  practice  ot  allow- 
ingaplaintififto  putm  an  appearance  for  a  de- 
endant  was  provided  by  stat.  57  G.  3,  c.  101. 
But  no  statute  gave  the  Ecclesiastical  Court  the 
power,  as  it  assumed,  of  pronouncing  a  final 
decree  against  a  defendant  in  his  absence.  The 
significavit  did  not  allege  that  the  Court  had 
such  a  power,  althuu<;h  it  ought  to  have  set 
forth  the  jurisdiction.  This  Court  had  at  all 
times  watched  with  jealousy  the  exercise  of 
the  juribdiciion  of  the  ecclesiuslital  courts ; 
and  there  wus  abundant  proof  to  be  found  in 
the  books  of  praclitc  aud  treatises  on  the  sub- 

■  See  the  report,  p.  1K4,  ante. 


ject,  that  the  power  now  cUiiBed  was  a  recent 
usurpation.  All  the  authorities  held  that  the 
Court  must  compel  the  appearance  of  the  de- 
fendant before  it  pronounces  its  final  decree. 
The  commissioners  appointed  to  inquire  into 
the  proceedings  of  the  ecclesiastiGal  conrts  in 
18.'M,  consistinaf  of  the  highest  members  of 
those  courts,  in  their  report  distinctly  stated 
that  where  a  party  was  called  on  to  do  any  act, 
such  as  the  payment  of  money  for  church 
rates,  he  must  be  brought  into  Court.  Having 
said  so  much  on  the  subject  of  his  first  objee* 
tion,  he  thought  it  right  to  take  his  Lordship^s 
pleasure  as  to  the  necessity  of  urging  on  this 
occasion  any  arguments  on  the  other  objection 
to  the  significavit. 

The  Lard  Chttncellor  said  that  the  learned 
counsel  bad  stated  quite  enough  to  entitle  him 
to  the  writ  of  habeas  corpus ;  but  his  Lordship 
thought  the  most  convenient  course  would  be 
to  move  to  discharge  the  writ  de  cvniumace 
capiendo,  as  it  appeared  to  be  the  chief  point 
of  the  argument  that  such  a  writ  ought  not  to 
have  been  issued. 

Mr.  Hill  said  that  the  Attorney  GenermI  and 
other  counsel,  who  were  with  himself  for  the 
defendant,  had,  after  much  consideration,  de- 
termined on  the  course  they  had  adopted.  No 
inconvenience  could  arise  from  granting  the 
writ,  because  it  had  been  agreed  not  to  bring 
the  prisoner  up  from  Leicester,  but  to  ai^e 
the  matter  as  if  he  was  present. 

The  lA>rd  Chancellor  granted  the  writ,  and 
appointed  a  day  for  hearing  the  arguments  on 
the  sheriff's  return  to  it. 


Mr.  Hill,  with  whom  was  Mr.  Mellor,  on  the 
day  appointed  moved  that  Mr.  Baines  be  dis- 
charged. The  main  objection  to  the  commit- 
ment was  the  want  of  jurisdiction  in  the  ec- 
clesiastical court  to  come  to  a  termination  of 
the  suit  in  the  prisoner's  absence.  The  signi. 
ficavit  on  which  the  writ  de  contumace  capiendo 
had  issued,  set  forth,  in  substance,  that  Mr. 
Baines  was  contumacious  in  not  obeying  a 
command  to  pay  21.  bs.  rated  on  him  (without 
stating  what  rate),  and  125/.  3s.  costs,  duly 
taxed.b  The  jurisdiction  of  the  Court  to  make 
its  order  was  not  set  forth  in  the  significavit; 
and  before  the  ecclesiastical  court  could  call 
for  the  aid  of  the  secular  arm. to  enforce  its 
decrees,  it  was  always  thought  necessary  that 
the  judges  who  were  called  upon  to  lend  their 
sanction  should  be  satisfied  that  the  regular 
course  had  been  taken  before  they  stepped  in 
to  punish  the  alleged  contumacy.  The  de- 
scription in  the  significavit  was  non-obedience 
in  the  payment  of  a  rate.  There  were  several 
rates  over  which  the  Ecclesiastical  Courts  had 
jurisdiction.  There  was  nothing  to  shew  that 
the  rate  claimed  was  a  church  rate.  All 
that  appeared  by  the  significavit  was  that 
INJr.  Baines  had  been  contumacious  in  not  pay- 
ing a  rate.  That  was  not  enough.  It  bad 
always-been  the  practice  of  the  temporal  courts 
to  confine  the  spiritual  courts  within  well-de- 
fined limits,  requiring  from  tlicina  precise  de- 

^  See  the  writ,  ante,  p.  184. 
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scriptioB  of  the  subject- matter  of  the  suit 
before  they  gave  theui  assistance,  never  admit- 
ting of  inferencei,  or  pruhuhilities,  or  uncer- 
tainties.   Id  a  case  of  Regina  v,  N'il,^  the 
s'ignlficavH   recited  that   Hill,  a  schoolmas- 
rer«  was  excommunicated  for  not  paying  costs 
in  quodam  negotio  puerontm  education  is  9ive 
inslruclkmU  sine  Ikentia,  fyc, ;  and  the  writ 
de  eofOftmrnunicuto  captende,  founded   on  that 
Jtigni/icavitf  was  quashed  for  uncertainty,  be- 
cause the  business  might   be  a  teaching  to 
fence   or  dance,   for  which  no  licence   was 
necessary.   The  description  in  this  signi/icavit 
of  a  rate,  without  saying  what  rate,  oeing  de- 
fective, tbecrowuor  cliancery  ought  not  to  have 
granted  on  it  a  writ  de  contattMce capiendo.  The 
next  objection  to  the  8ign\ficavit  was,  that  it  did 
not  state  any  decree  to  have  ever  issued  from  the 
ecclesiastical  court.  It  spoke  merely  of  a  moni- 
tion to  pay  the  rate ;  and  there  was  nothing  to 
connect  the  rate  with  the  cause.    Tlie  Courts 
had  been  always  careful  in  seeing  that  this  con- 
nexion was  preserved,  and  that  the  description 
was   ample  and  satisfactory.     Dryfiel*s  case, 
Sowhn*s  case,  and  Nash's  caseA    It  was  stated 
in  the  sifn\ficacit  that  Baines  had  been  served 
with  a  citation  to  see  the  proceedings,  and  that 
this  seri'ice  had  been  accompanied  with  the 
usual  intimation.     What  was  *'  the  usual  inti. 
ination  ?**    How  was  the  crown,  or  the  Chan- 
cery acting  for  the  crown,  in  isbuing  the  writ 
of  commitment,  to  know  what  it  was  ?    In  the 
case  of   The  King  v.  Mahy^^  the   Court   of 
King*s  Bench  decided  that  it  wa-t  not  bound 
to  know  what  the  words  "  usual  penance " 
meant;    and  in  the  same  manner  the  Lord 
Chancellor  was   not   bound   to    know    what 
"  the  usual  intimation"   meant.     The   next 
objection  was,  that  the   Ecclesiastical  Court 
had    never  been  properly  possessed    of  the 
cause.    The  53  G.  3,  c.   127,    made  an  im- 
portant change  in  the  law  with  respect  to  the 
recovery  of  church  rates.    By  it  the  ecclesias- 
tical jurisdiction  was  limited  by  two  conditions, 
first,  that  the  rate  amounted  to  more  than  10/., 
or  secondly,  that  if  not  of  that  amount,  the 
rate  was  a  matter  of  dispute ;  and  that  notice 
WHS  given  to  the  magistrates  that  it  would  be 
disputed.     Now  this  rate  had  not  been  dis- 
puted, nor  notice  givf  n  that  it  would  be  dis- 
puted, and  it  was  under  10/.,  so  that  the  eccle- 
siastical court  had  no  jurisdiction  in  the  matter. 
The  act  of  10  G.  4,  c.  53,  made  no  alteration 
in  the  extent  of  the  jurisdiction  of  the  ecclesi- 
astical courts,  although  it  expedited  proceed- 
ings by  shortening  the  number  of  days  for  an 
appearance.    Another  objection  was,  that  (he 
signi/icavit  ought  to  have  been  signed,  not  by 
Sir  H.  Jenuer,  the  official  principal,  but  by 
the  Archbishop  of  Canterbury.     The  case  of 
fik'krtts  v.  Boidenham,  before  the  Lords  Com- 
ini^sioners  in  this  Court,  in  1836,  was  relied  on 
by  the  Court  of  Queen's  Bench  as  decisive  of 
the  sufficiency  of  this  signijlcavit  on  that  point, 
but  that  it  should  emanate  from  the  archbishop 
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himself  may  be  infesred  from  the  statute 
53  G.  3,  c.  127,  which  gave  a  form  of  certifi- 
cate  in  the  schedule,  with  the  words  "divine 
providence,"  which  could  apply  only  to  the 
archbishop.  A  fifth  objection  was,  that  the 
significant  ought  to  have  been  opened  as  well 
as  delivered  in  a  Court  of  record.  The  memo- 
randum at  Toot  of  xlkMsignificavit  merely  stated 
that  it  was  delivered,  but  it  should  have  been 
opened  also,  in  order  that  the  judges  might  as- 
certain how  far  the  necessary  forms  had  been 
complied  with.  In  Burn's  Ecclesiastical  Law, 
title  Excommunication y  sec.  18,  it  was  stated 
that  certificates  of  this  sort  had  been  set  aside 
in  consequence  of  being  found  defective;  and 
to  be  found  defective  they  must  have  been 
opened  and  read.  The  .principal  objection, 
however,  was,  that  the  ecclesiasfical  court  had 
no  power  to  pronounce  a  final  decree  in  ab- 
sence i  but  that  objection  had  been  sufficiently- 
stated  when  the  writ  of  habeas  corpus  was 
moved  for  on  a  former  day. 

Mr.  fFightman,  (with  whom  was  Mr.  fPig- 
ram,  who  gave  precedence  as  Mr.  Wightman 
had  argued  the  motion  in  the  Queen's  Bench) 
for  the  churchwardens  of  St.  Martin's,  Lei- 
cester (the  complainants  in  the  suit  in  the 
Ecclesiastical  Court) .  One  of  the  objections 
taken  to  the  significavit  was,  that  it  was  not  is- 
sued in  the  name  of  the  Archbishop  of  Canter, 
bury ;  that  was  at  rommon  law  the  general  rule 
in  ordinary  cases,  but  there  were  many  excep- 
tions, as  when  the  archbishop  or  bishop  waa 
engaged  in  remotis  agendls  it  was  the  practice 
for  the  official  principal  to  issue  the  writs  and 
certificates.  That  it  was  not  at  any  time  an  in« 
variable  rule  for  the  bishop  or  archbishop  to  sign 
the  significavit  appeared  sufficiently  from  Fitz- 
herbert's  Natura  Brevium,  p.  62,  under  the 
title  fTrit  de  Escommunicato  Capiendo,  There 
could  be  no  doubt  that  the  significavit  in 
this  case  was  in  perfect  conformity  with 
the  provisions  of  the  53  G.  3,  c.  127.  In 
Burn^s  Ecclesiastical  Law,  tit.  Chancellor,  it 
was  especially  stated,  that  the  contentious 
jurisdiction  in  courts  ecclesiastical  was  given 
to  the  official  principal,  and,  if  so,  then  it 
followed  that  the  issuing  of  the  significavit  in 
his  own  name  was  a  part  of  his  jurisdiction. 
In  Burgoyne  v.  Free^  Sir  John  NichoU  de- 
scribed himself  in  the  significavit  as  the  official 
piincipal,  and  signed  it  as  such, 'without  any 
mention  of  the  Archbishop  of  Canterbury.  It 
appeared  from  a  cage  of  Oliver  v.  Hobartjs 
that  the  official  principal  issued  a  decree  of 
deprivation  in  his  own  name,  without  reference 
to  the  diocesaUi  If,  then,  the  official  principal 
could  do  such  acts  as  these  in  his  own  name, 
it  could  not  be  contended  that  the  act  of  the 
53d  G.  3,  c.  127»  took  away  his  power  to  issue 
in  his  own  name  the  significavit  of  his  own 
decree.  The  monition  in  this  suit  was  issued 
in  the  name  of  Sir  Herbert  Jenner,  the  official 
principal,  and  no  objection  was  taken  to  it. 
Could  it  now  be  contended  that  the  official 
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frincipal  had  no  right  to  issue  a  tifir^if/icavit  of 
IS  decree  after  the  suit  was  brou^rht  to  a  con- 
clusion.    The  same  objection  was  taken  in  the 
case  of  Ricketts  v.  Bodenhftm,  itnd  the  Lords 
Commissioners  decided  that  it  was  not  tenable. 
With  that  judgment  in  the  Court  of  Chancery 
in  favour  of  a  sign\ficavU  signed  by  the  odicial 
principal,  and  with  the  recent  decision  of  the 
Court  of  Q.  B.  in  the  present  case  against 
the  same  objection,  it  was  now  too  late  to  con- 
tend that  the  tienlficnvit  must  be  set  aside ; 
because  the  words  "  divine  providence  "  were 
in  the  schedule  to  the  act.    The  form  given  in 
the  schedule  did  not  controul  the  enactments. 
With  respect  to  the  objection  that  the  tiffn\fi' 
ciwit  did  not  specify  the  rate  which  the  defen- 
dant had  been  required  to  pay,  it  might  be 
admitted  that  its  language  was  somewhat  in- 
volved;  but  fhere  was  little  ground  for  the* 
argument  that  it  did  not  sufficiently  show  the 
proceedings  against  the  defendant  to  have  been 
taken  for  the  nonpayment  of  a  dmrch  rate. 
The  monition  was  recited  in  the  M^nf/VcamV, 
and  it  appeared  from  it,  very  plainlv,  that  the 
defendant  was  called  on  tu  show  why  he  would 
not  pay  a  church  rate.    It  was  plainly  set  forth 
that  Baines  had  been  called  on  to  pav  "  a  sum 
of  21.  bs.,  rated  and  assessed  on  hun ;'  and,  the 
suit  being  instituted  for  the  subtraction  of 
church  rates,  the  decree  could  not  purport  to 
be  a  decree  for  the  payment  of  any  other  rate 
than  that  mentioned  in  the  monition      With 
respect  to  the  uncertainty  of  description,  a 
case  of  Regina  v.  Hill,  had  been  cited  from 
1  Salkeld ;  but  it  appeared  from  the  report, 
that  the  subject  of  that  case  was  not  within 
the  jurisdiction  of  the  Court.    The  case  of 
King  V.  Fowler,  in  the  same  book  and  page,^ 
shewed  the  distinction.    Some  cases  of  com- 
mitment by  justices  had  been  cited ;  but  they 
were  decided  on  the  same  ground  of  want  of 
jurisdiction.    Another  objection  to  the  whole 
proceeding,  was  the  hardship  of  making  a 
decree  against  any  person  in  his  absence,  and 
several  cases    in   tlie  Common   Law   ("ourts 
were  cited ;  but  those  cases  were  opposed  by 
the  case,  a  recent  one,  of  Beckett  v.  Mncarthy. 
In  all  those  cases,  it  appeared  that  the  parties 
had  no  notice  of  suits  against  them ;  but  it 
was  here  stated  and  admitted  that  Baines  was 
summoned,  but  did  not  obey.     Another  ob- 
jection taken  was.  thnt  the  Ecclesiastical  ('ourt 
had  no  jurisdiction  over  the  subject  for  less 
than  10/.,  unless  the  rate  was  disputed.    I'his 
was  under  the  53  Geo.  3,  c.  127,  s.  7,  butit  was 
thejurisdictiouof  magistiatesthat  was  affected 
by  it ;  and  it  was  not  intended  to  take  away,  nor 
did  it  take  away,  the  original  jurisdiction  of 
the  Ecclesiastical  Court,  although  it  gave  a 
jurisdiction  to  magi^itrates.    In  order  to  sus- 
tain the  objection,  it  ought  to  have  been  shown 
that  the  magistrates  had  jurisdiction  to  dispose 
of  the  matter,  and  that  the  rate  was  not  liable 
to  be  disputed.     It  was  objected  that,  granting 
the  Court  had  jurisdi  tion,  still  it  had  no  power 
to  impose  costs  on  an  absent  party,  or  to  pro- 
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ceed  to  a  final  decree  until  the  defeodant  wis 
regularly  brought  before  it.  Now  there  was 
no  passage  in  any  of  the  books  of  practice 
referred  to,  which  proved  that  the  Court 
might  not  proceed  against  a  party  in  his  ab- 
sence ;  while  on  the  contrary,  in  suits  matri- 
monial, and  various  others,  it  was  expressly 
laid  down  that  a  party  might  be,  in  his  absence, 
proceeded  against  to  a  final  decree.  The  Court 
of  Chancery  could  not  enter  into  an  inquiry 
on  the  practice  of  other  Courts.  Every  Superior 
Court  nad  its  own  practice,  and  it  would  lead  to 
great  inconvenience  if  it  was  subject  to  be  re- 
vised by  other  Courts.  In  the  case  of  Dtcns  v. 
L,ord  6roughrtm,^  an  action  tried  before  Lord 
Lyndhurst,  in  the  Court  of  Exchequer,  Dicas 
was  nonsuited,  on  the  ground  that  a  Judge  had 
a  right  to  vary  the  practice  of  his  own  Court, 
and  that  he  could  not  be  called  on  to  account 
for  any  order  made  as  a  point  of  practice.  The 
defendant  in  the  present  case  had  been  regu- 
larly summoned  to  appear :  he  did  not  choose 
to  Qo  so,  and  he  could  not  therefore  complain 
that  the  proceeding  against  him  was  unknown 
to  him,  or,  contrary  to  all  law  or  emiity,  be- 
cause he  was  not  present.  The  Court  of 
Chancery  was  bound  to  presume  that  what 
had  been  done  under  such  circumstances  by 
the  Court  of  Arches  was  rightly  done,  on  the 
rule  •mnin  pretumuntur  solemniter  esse  actn ; 
and  if  the  defendant  thought  he  had  good 
ground  of  complaint,  he  could  appeal  to  the 
higher  Court,  the  Court  of  Delegates  (now  the 
Judicial  Committee  of  the  Privy  Council)  to 
reverse  the  decree.  As  to  the  objection  that 
the  writ  was  not  opened  as  well  as  delivered 
in  Court,  the  memorandum  did  not  state  it 
was  or  was  not  opened,  and  the  rule  just  men- 
tioned applied  also  to  that  objection. 
Mr.  HHl  replied. 

The  Lord  Chancelltfr's  )nt\s(tntn%  in  this  case, 
(Jolly  V.  Baines),  will  be  given  in  the  next 
number. 


3&oUtf  Court. 

VENDOR  AND  PURCHASER. — PAT  US  NT  OP 
MONET  INTO  COURT. 

f/  a  purchaser  have  taken  p*iSsejtsion  of,  or 
eaer cited  acts  of  ownership  over,  an  estate 

for  which  he  has  contracted,  the  Court  vili 
upon  motiun,  even  before  answer,  order  him 
to  pay  into  Court  the  amount  of  his  pur- 
chase money. 

The  bill  in  this  case  was  6led  for  the  specific 
performance  of  a  contract  entered  into  by  the 
defendant  with  the  plaintiff  for  purchase  of  a 
piece  of  land,  and  on  the  9th  of  December 
last,  a  motion  was  made  on  the  part  of  the 
plaintiff  that  the  defendant  might  oe  directed 
to  pay  into  Court  the  amount  of  his  purchase 
money,  on  the  ground  of  his  having  taken 
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po8se»8iun  of  the  property,  which  stood  over 
for  the  purpose  of  enabling  the  parties  to  file 
further  affidttvi  ts. 

Pemoerton,  for  the  plaintiflT,  now  read  seve- 
ral affidavits,  from  which  it  appeared  that  the 
defendant  had  removed  a  quantity  of  clay  and 
brick  earth  from  the  piece  of  land  in  question, 
and  had  also  dug  into  it  to  ascertniu  whether 
any  more  could  be  procured.  These  facts, 
he  submitted,  sufficientlv  proved  such  an  inter- 
ference on  the  part  of  the  defendant  with 
the  property  as  to  entitle  the  plaintiff  to  the 
order  sought. 

Chandless  for  the  defendant  opposed  the 
motion.  The  contract  was  entered  into  so 
far  back  as  the  year  1837,  and  yet  no  proceed- 
ing was  taken  to  enforce  it  until  the  last 
year.  The  bill  charged,  that  the  defendant 
took  forcible  possession  of  the  property — that 
he  dug  clay  from  which  bricks  were  afterwards 
made,  and  that  he  applied  the  produce  to  his 
own  use  ;  whereas  the  defendant  l»y  his  affida- 
vit denied  that  he  had  ever  taken  possession  at 
all,  and  stated  that  the  land  was  btill  in  pos- 
session of  the  plaint! (f ;  and  with  regard  to  the 
clay,  it  appeared  that  it  was  all  du^  prior  to 
the  sale,  and  only  mixed  by  the  defendant's 
workmen,  with  some  other  clay  on  an  adjoin- 
ing property-  belonging  to  himself.  The 
principle  upon  which  the  Court  proceeded 
in  ordering  money  to  he  brought  into  Court 
before  answer,  was,  that  a  purchaser  should  not 
have  money  and  laud;  but  it  would  not  inter- 
fere unless  some  direct  act  nf  ownership  had 
lieen  exercised.  Darfv,  ff^Hson,  ISVes.  316; 
Morgan  v.  Shaw,  2  Mer.  138  :  Smith  v.  Lloyd, 
1  Mad.  82;  kFickham  v.  Evereii,  5  Mad.  53; 
Blackhurn  v.  Stnce,  6  Mad.  69. 

Pemberton,  in  reply.— The  principle  on 
which  the  Court  acts,  is  that  if  the  defendant 
takes  possession  either  with,  or  without,  the 
cunsent  of  the  plaintiff,  he  must  pay  the  pur- 
chase money  into  Court.  Here  there  was  not 
only  a  dealing  with  the  property,  but  the  title 
had  been  accepted,  fur  according  to  the  terms 
of  the  contract  all  objections  were  to  be  made 
within  ten  days  after  the  delivery  of  the  ab. 
stract,  and  if  none  were  delivered,  the  purcha- 
ser was  considered  as  having  accepted  the 
title.  No  objections  were  delivered  within  the 
time  specified;  the  abstract  had  been  examined, 
and  the  defendant's  solicitor  hud  expressed 
himself  satisfied  with  the  title,  and  promised 
to  forward  a  draught  of  the  conveyance  to  his 
client  .  With  regard  to  the  clay  not  being 
dug  by  the  defendant,  it  was  not  less  attached 
to  the  freehold  because  it  was  not  on  the 
surface  of  the  land.  The  defendant  worked 
up  what  he  found,  dug  for  more,  and  not  find- 
ing any  refused  to  complete. 


The  Muster  of  the  /to//.;.— There  is  no  doubt 
of  the  power  of  the  Court  to  make  the  order 
accordmt;  to  the  notice  of  motion;  the  only 
question  is,  whether  it  is  right  to  exercise  it. 
According  to  the  terms  of  the  contract,  all  ob- 
jections to  the  title  were  to  be  delivered  within 
a  certain  time.  None  were  so  delivered,  and 
the  title  must  therefore  be  deemed  to  have 
been  accepted.  It  is  stated  that  the  clay  was 
dug  before  the  contract  was  entered  into ;  but 
the  defendant's  workmen  went  upon  the  land 
and  worked  it  up,  and  afterwards  dug  for 
more.  All  this  was  done  by  the  defendant's 
authority,  and  it  canaot  then  be  said  that  he 
did  not  exercise  acts  of  ownership  over  the 
property.  In  Cutler  v.  Simont,^  the  purchase- 
money  was  ordered,  on  motion,  to  be  paid  into 
Court,  although  the  bill  contained  no  charge 
of  acts  of  ownership  having  been  committed, 
that  fact  beini;  allowed  to  be  supplied  by  affi- 
davit, and  there  also  the  defendant  had  not 
answered,  so  that  the  state  of  the  cause  is  of 
no  consequence. 

Ordered,  that  the  defendant  pay  the  amount 
of  the  purchase-money  into  Court  within  a 
month,  without  prejudice  to  any  question  that 
ma?  be  raised  in  the  cause. 

Stevenson  v.  Burgess,  Jan.  1 2th,  1811. 


^MtttCi  Bcntt)  |3ractfc(  Court. 

DI8CHAR01NG  CLERK  PROM   ARTICLES.— -SPE- 
CIAL SERVICE.— tATTORNBT. 

If  it  appears  that  an  attorney  to  whom  a  clerk 
was  articled  has  altsconded,  the  Court  will 
discharge  the  clerk  from  his  articles  by  a 
rule  of  Court,  and  atlow  special  service  of 
the  rule  for  that  purpose. 

In  this  case  the  applicant  was  an  articled 
clerk,  and  was  bound  to  a  person  named  fFard, 
at  York.  After  serving  a  certain  period  under 
the  articles.  Ward  absconded,  as  it  was  sup« 
posed,  for  the  purpose  of  avoidiug  his  credi- 
tors. 

James  now  applied  for  a  rule  to  shew  cause 
why  the  applicant  should  not  be  discharged- 
from  his  articles,  and  why  the  rule  for  that- 
purpose  should  not  be  served  at  the  last  place 
of  abode  of  Mr.  Ward  at  York,  as  well  as  in 
the  Queen's  Bench  Office. 

Williams,  J.,  after  consulting  the  officers  of 
the  court,  thought  the  application  might  be 
granted,  and  that  the  rule  ought  to  be  served 
on  the  agent  in  town,  if  Mr.  Ward  had  one. 

Rule  accordingly. — Em  parte  Wilkinson, 
H.  T.  1841,  Q.  B.  P.  C. 

•  2  Mer.  103. 
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101 U  C^attrrnar.— I^ire  Cftaiirellor. 

Judgments. 
Attorney  Gen.  v.  Pearson,  appeal 


Att.  Gen.  v.  BoRtf>n,  2  appeals 
Att.  Gen.  r.  FisliinoagerB*  Com- 

pany,  2  appeals 
Bagot  V.  Bagot,  2  ditto 
Walin'orth  v.  Holt,  appeal 
Attorney  Gen.   r.  Ironmongers* 

Company,  2  appeals 
Shiittleirorth  v.  Howartb,  appeal 
Barnard  v.  Piimfret,  ditto 
Ruckeridg«  ▼.  Glasse,  dUto 
Thompson  r.  Griflio,  Hitto 
M ilner  v.  Singleton,  ditto 
Thomas  v.  Jones,  cause  L.  C. 
Hill  V.  Spitb,  ditto 
Attorney  Gen.  v.  Corporation  of 

Bridge^ater,  ditto 
L.  C.  Terrell  v.  Matthews,  exons. 

if  fur,  dirs. 
L.  C.  Sherwood  v.  Walker,  cause 


>9 


tt 


Ord  T.  Lyon  7 
Lyon  V.  Ord  J 


ditto 


it 


i» 


)» 


.a 
< 
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Rl.  of  Falmonth  v.  Turner, 

Turner,  dttto 
Wood  y,  Lambirth,  exons, 

hfvr,  dir.". 
Attorney  Gen.  v.  Craddock 

caiue 
V.  C.  Christian  v.  Taylor,  exons. 

Pleas  and  Demurrers. 

S.  O.  Foley  V.  UiW,  plea 
Pouney  v.  Bloniberg,  demurrer 
Preaton  v.  Grand  Collier  Dock 

Company,  lUtto 
Preston  v.  Hulme,  ditto 
Gibbs  V.  Glamis,  d  tto 

Rt'hearings  and  Ap-peals, 

Sherwood  v.  Storcr,  appeal 
%  \  Tucker  V.  Stone,  ditto 
5  \  Blaochard  v.  Cawthorne,  do, 
Ashton  V.  Milnc,  ilitto 
Gambia  y.  Ganibicr,  ditto 
S.  O.  Barratt  r.  Howard,  ditto 
Attorney  General  v.  Brent- 
wood, appeal 
Dixon  V.  bixnn,  ditto 
Dear  man  v.  Wye  he,  ditto 
Greenlaw  v.  King,  ditto 
Williams  v.  Earl  of  Jersey 
Rowley  v.  Adams,  7  causes 
Daniel  v.  Dudley,  ditto 
Robertson  v.  Duesbury,  ditto 
Attorney  Gen.  v.  Coopers*  Co.  do. 
Taylor  V.  Kundell   ;  ,., 
Pearse  v.  Ditto        $ 
IJoggart  V.  Cults,  ditto 

Hilary  Term,  1841. 
Monday,  11  th  January— Motions 
Tuesday,  12lh  January 

Causes,  further  Directions,  and 
Exceptions, 

^Newham  v.  Timbrcll 
Villers  v.  Flint 
Pel  bam  v.  Towne 
Knott  V.  Chamberlain 
Price  V.  Smith 
Seaife  v.  Sraife 
Orred  v.  Shuttle- 
worth 
Leonard  r.  Cham 
hers 

/ 


>> 


00 


73 

)- 
/    « 

JO 
< 


J 


JO 

< 


S 

JO 

< 


08 
< 
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Abated 
1»30 


(  St.  George  v,  Landor 
Garrett  x,  Cockerell 
Dovehill  v.  Bamett 
('odrington  v.  Lyne 
.Delfosse  ▼.  Butler- 
Bailiff,  &c.  of  East  Ret- 
ford r.  CoCtam 
Penrnddock  r.  Watts 
Morrison  v.  Roberts 
Dixon  V,  Robinson 
Brown  r.  Ganbert 
Stone  V.  Stewart 
Woodman  y.  Bostock 
Bolton  V.  Barnes 

Baring  f.  Theobald 

Kyoaston  v.  Capper 

Edwards  v.  Rutherford 

Roberts  y,  Lee 

Pimer  y,  Mifflen 

Clarke  ▼.  Clarke 

Adams  v.  Brine 

Best  V.  Bayley 

Ponget  y.  Chambers 

Janaway  y,  Williams 

Ballard  v.  Trigga 

Morris  T.Wilj«on,/r.  dirs,  ffcs, 

Hamilton  v.  Williams 

Yarnold  ▼.  Yarnold,   exons. 

fwr,  dirs.  ^  costs 
Underwood  v.  Colo 
Bosanquet  v.Burnand^.</iVj. 
,  Weeks  v.  Baron 

S.  O.  Hancock  r.  Teagae,  esrons. 
,,    Barratt  y.  Howard,  exom. 
C  Lacon  r.  Waterton 
Abated <  Cloberry  v.  Herring 
t  Folland  v.  Lamotte 
S.  O.  Han'ey  r.  Leaf 

Arnold  v.  Hardwickc 
Griffiths  V.  Richards 
Recce  y.  Taylor,  exons.  2  sets 
Bryant  t.  Beale,  3  causes 
Abated  Flight  y.  Lake,  exceptions 

,,      Cochrane  v.  Curlewis 
S.  O.  Weatherall  y.  Brown,  fur. 
dirs.  Sf  costs 
„    Fermor  y.  Breeds 
Abated  Stiff  v.  Simmonds 
S.  C).  Trouirht  v.  Trought 
Abated  Griffith  v.  Browne 
S.  O.  Edward  r.  Lloyd 
Abated  Sewell  y.  Murray 
,,      Manistre  r.  Vines 
S.  O.  Hiissey  v.  Bickerton 
Abatml  Richards  y.  Comrains 
'S.  O.  Heaton  y.  Blair,  exceptiotts 
Abated  Phillips  v.  Edwards 
S.  O.  Clough  V.  Clotigh 
Abated  Attorney  Gen.  ▼.  Laslelt 
Powell  V.  Bettiss 
Woodforde  v.  Woodforde, 

2  causes 
Bowers  v.  Sherman, y«r. 

dirs.  8f  costs 
Kawlings  r.  Solomons 
Hill  V.  Stephenson 
Gordon  y.  Kobley 
Fox  r.  Beedham 
Guoch  V.  Wilson 
Barton  v.  Jayne,   at  de- 
fendant's request 
Shale  y.  Hodson 
Hurrellv.  Turn 
Haylar^v.  Field 
Barton' V.  Jaync 
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L.  C.  S.  O.  (  Sharwood  ▼.  Maine 
to  amend   \  Furze  ▼.  Sharwood 
8.  O.  Neatc  v.  Pink 
S.  O.  L.  C  Davison  v.  CnUer,/Kr- 

ther  directions 
Abated  L.  C.  El.  of  FalTnouth  r. 

AldersoD 
Abated  L.  C.  Temple  v.  Dake  of 

Buckingham 
Abated  Breeze  v.  Hawker 
„      Long  y  Thomson 
S.O.L.C.  Slater  f.  Ruoiaey 
S.  O.  Loftus  F.  Thomas,  exosu,    * 
Abated  Chambers  v.  Green 
Abated  L.C.  Wegg  f.  Lord  Petre, 

at  request  of  defendant 
S.O.  L.C.  Wartnaby  t.  Shuttle. 

worth 
Abated  Bnmet  r.  Booth 

Wiliatts  F.  Marchant 


»» 


f) 


Abated  L.C.  I  j~^;-J;;j^ 

(EUts  F.  Att.  GcD, fur. 
S.  O.  V.  C.  ^    dirs.  J^  costs 
to  amend  ^Pearse  f.   Robinson, 
V     by  order 
Robson  F.  Noel 
Ditto  F.  Cntler 
Cox  F.  Baker 
i  Cox  F.  Woodland 
(  Ditto  ▼.  Peter 
rMelrille  f.  Proton, 
S.O.  V'-C.*^      Etecon 

t  MelFille  r.  Preston 
Houghton  F.  Houghton 
Abated  \  Hodgkinson  f,  Walley 
V.C.    (  Heath  f.  Hodgkinson 
fi.O.V.C  Tuiner  f.  Trelawney 
Abated  L.C.  Campbell  f.  Fleming 
S.O.L.C.  Wildes  v.  DaFieS 
Swan  F.  Bowden 

t  Hunter  f.  Jadd, 
S.O.  to  pre-  1  fur.di*s,  ^ptn, 
sent  ptn. V.C.  S Ditto    r.    Ditto, 

C     cause 
After  Hilary  (  GraFes  f.  Burgess, 
Term  V.C.    I     atdtfl.'sreq, 
S.O.V.C.  Attorney  Gen.  f.  Stone 

Q.t\  1  n   S  F^i'Bo  ▼•  Brooke 
^•"- *"'^- J  Ditto  F.  Bryan 
Abated  L.C.  Hobby  f.  Collins 

Bryan  v.  Twigg,e:ntf. 
EmmottF.Brownjobn 
„         WestoFcr  f.  Foster 
Abated  Nail  f.  Punter 
Abated  L.C.  Boys  f.  Trapp 
S.O.L  C.  Grant  f.  Hiitchinaon 
Abated  L  C.  Cnitcbley  f.  Gardner 
Abated  V.C.  Smith  f.  Poole 
-.  p  fParry  F.  Pugh 
^'      «^  Parry  F.  Roberta 
„    Bailiffs  of    Bridgnorth   v. 

Collins 
„    Child  F.  Knight 
S.O.V.C.  Brandon  y.  Budgen 
V.C.  Jones  f.  Winwood,  fur.dirr 

6)  Casts 

f  Wastcll  F.Leslie 
V.C.    Noitto  V.  Carter 
Abated  jCarter  f.  Leslie 
(Dilto  V.  Carter 
V.C.  Eedes  f.  Eedes,  2  causes 
Smith  V.  Smith 
Jackson  f.  Woolley,  A*'* 
dirs.  Sf  costs 
oollev  V.  Jackson,  cscau 
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Cause  LisU.H,  T.  1841; 


20d 


Abated  V.C.  BUUiwaytti  r.  Taylor 
V.C.  Johnson  V.  Child 

JEyles  r.  C«ulcatt»  2  cmtue* 
Ryley  v.  Ditto 
„    HoghM  r,  Coofct 
V.O.S.O.6.  Batcher  t.  Jackson 
V.C.  Croate  v.  Bcdingford 
„    Attorney  Gen.  v.  Glynn 
,,    Nicholson  v.  Horsey 
Abated  V.C.  Pull  wood  v.Dowdinir 
„         Pelham  r.  Turner,  ai 
rtq,  of  deft, 
V.C.  Burdett  v.  Spencer 

„    Ronciman  v.  Scillirell 
Jan.  18.  V.C.  Bannatynev. Leader 
V.C.  Mann  r.  Boys 
„    Thompson  r.  Day 
„    Attorney  Gen.  ▼.  Mathie, 

exceptions  df/ut,  dirt* 
„    Jones  ▼•  Jones,/Mr.  dirs^  4* 

„    Waters  r.  Stephens,  <^if//o 
„    Bainbridge  v.  Blair,  cAVfo 

Barroira  r.  VenablM,  dljl/o 

Tritchiey  ▼.  Williamson,  <fo. 

Freeman  r.  Biers,  it/lo 
„    Trelawoey  r.  Roberts,  ex- 

eeptkmt  ^  tHtto  i 
„    Tatlock  T.   Wellings,  fur. 

dira,  4r  osfit 
„    Sinkler  r.  Crotch,  croat. 

Fletcher  v.  Northcote,e«oiu. 

Melland  ▼.  Gray,  exoms, 

Luckes  t.  Frost,  Jur,  dir; 
4r  c9$iM 

Bamaby  r.  Filby 

Runceman  ▼.  Stilwell,/w. 

dJTM.  if  cutt 

Bartrum  t.  Bartnim 
CoUett  r.  CoUett 
Smith  ▼.  Fogfa 
Gwynae  f.  Uoyd,/Mr.  dir». 
Hughes  r.  Rogers, /nr.  din, 

V.C.  Johnson  ▼.  Reynolds 

r  BlundeU  v.  Gladstone 
V.C.^  Ditto  T.Stonor 

t  Ditto  F.  BlundeU 
Abated  L.C.  Jumpson  v.  Pitchers. 
L.C.S.O.  Taylor  v.  Earl  of  Hare- 
wood 
L.C.  Abated  Joy  v.  Birch 
L.C.  Abated  Marke  t.  Locke 
S.O.L.C.  Jenkioa  ▼.  Cross 
S.O.L.C.  Jf nnens  ▼.  Jrnnens,  ex^ 

ctptunu,  2  §ei9 
V.C.  Foley  ▼.  Hill,  excepiioiu 
S.O.L.C.  Costa  T.  Albcrtaszi 
After  Term  L.C.  Smith  r.Dannafa 
L.C.  abated  Evans  ▼•  Jones 
L.C.  Vist.  Ashbrooke  r.   Brain- 
bridge 
L.C.  Prince  v.  Bird 
„  Heale  r.  Hcale,  3  cmues 
„  Beretford  r.  Bp.  of  Armagh, 

exceptions 
„    Creswick  v.  ADtrobiis,yNr« 

iher  directioiu  and  costs 
„    Parker  T.  Vernour 
„    Mills  ▼.  Hudson*  «/  defcH' 
dant*»  request 
Abated  L.  C«  Hailiday  v.  Best, 
furt^  directions 
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If 
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L.C.  Turner  v.  Tumor 
„    Richards  V.  Earl  of  Mac- 
clesfield, exeeptfoits 
**    Gregory  t.  Creswell 
„    Countess    Bridgewater    ▼. 

Yardley 
„    Cobbe  r.  Lovt 
„    Allen  ▼.  Rogers 
„    Loader  ▼.  Lawrence 
„    Marquis  Bute  v.  Thompson 
„    Jefferys  v.  Jeffiery's 

After  Term.    L.  C.    IHngerfield 
V,  Evans 
„    Brown  v.  Thorpe 
„    Cole  V.  Davey 

April  20.     L.  C.    Attorney  Ge- 
neral V.  Bosanquet 
,,    Henrteloop  v.  Biggs 
„    Waters  v.  Waters 
„    Elliott  V.  Reynolds 

Abated    L.  C.    Coster  r.  Ward 
If    Cogger  V.  Byers 
„    Horsenell  v.  Taylor 
„    Thompson  v.  Seale 
„    GolUsmid  v.  Drewe 
„    Kaowlys  v.  Madocks 
,,    Hartley  v.  Reynolds 
.,    Mackereth  v.  Dunn 
„    Prentice  v.  Phillips 
„    Protheroe  v.  Protheroc 
„    Holland  v.  Gwynne 
„    Vickers  v.  Hardwick 

Easter  Term.    L.  C.    Ward  v. 
Alsager 

Easter  Term    L.   C.    Ward  v. 
Ward 
**    Raxwortby  v.  Rai worthy 

Evans  v.  James 

Martin  v.  Whichelo 

Mone  V.  Tucker 

Sandys  v.  Long,  at  defVs  rei/uest 

Attorney     General    v.     Salter's 
Company 

Cropper  v.  Crosby 

Hawley  v.  Powell 

I  oglis  V.  Forbes,  exceptions 

Dorrien  v.  Driver,  exons.  and  fur. 
dirs, 

Browne  v.  Browne,  fur.  dirs,  and 
petn, 

Thompson  v.  Blades 
SCrichton  V.  Blink  > 

/  Ross  V.  Ross         > 

Evans  v.  Williams,  fur.  dirs,  and 
costs 

Alexander  v.  Foster,  exons, 

Baldwin  v.  Rogers, /vr.  dirs,  and 
costs 

Danks  v.  Danks,  exceptions 

Aylett  T.  Hedingham 

Weston  V,  Peache 

Webster  v.  Jenner 

Attorney  General   v.  Irby,  /ur. 
dirs,  and  costs 

Eckley  v.  Pbeysey 

Soares  v.  Gower 

Mrocklcbank  v.  Pallister 

Wilkins  v.  Stevens,  7  causes Jur, 
dirs, 

Cragg  V.  Gordon 

Evans  v.  Parry 

Moore  v.  Gould 

Milroy  v.  Hodges 

Abated  Terriogton  v.  Pearson 

Fellowes  v.  Payne 


Cooper  r.  Durraot 
Norcutt  V.  Dodd 
Edgar  v.  Milburn 
Corbett  v.  Basnett 
Robinson  v.  Addison 
Jones  V.  Curlewis 
Davis  V.  Grey 
S.  O.  Parnell  v.  Hand 
Batt  V.  Anns 
Taylor  v.  Thompson 
Watson  V.  Labrey 
Stephenson  v.  Bridger 
Cockburn  v.  Sherman 
Abated  Tullocb  v.  Hartley,  at  de- 
fendant's request 
Naylor  v.  Lackington 
Attorney  General  v.  Haberdasher's 

Company 
Franklin  v.  Drake 
Stammers  v.  Halliby 
Miller  v.  Guardians  of  Easlhamp- 

stead  Union 
Northwood  r.    Scrase,  fur.  dirs. 

and  costs, 
Peyton  v.  Hughes,  fur,  dirs.  and 

costs 
London  and  Greenwich  Railway 

Company  v.  Goodchild,  esnms 
Potts  V.  Pinnegar 
Poole  V.  Allen 
Buckell  V.  Hardley 
Trnlock  v.  Robey 
r  Jolilfe  V.  Hector,  exons, 
^  Ditto  V.  Ditto, /itr.  dirs. 
Attorney  General  v.  Slaughter 
Kebell  v.  Pbilpot,  fur.  dirs,  and 

costs 
Warner  v.  Gomme 
Home  V.  White. 
Bartlett  v.  Coleman 
f  Liveiey  v.  Livesey,  6  causes,  Jitr, 

<  dirs. 

<  Ditto  V,  Ditto  6  causes  by  ordtr 
Hopkinson  v.  Bagster,  exons. 
Robinson  v.  Rosher 
Henslowe  v.  Lambert 
Broadhurst  v.  Balguy 

Abated  Bridge  v.  Yates, /ur.  dirs. 

and  costs 

Ditto  Ditto  V.  Ditto,  ditto 
Thornton  v.  Hinge, /or.  </in.  and 

costs 
Alder  v  Curry 
Dryden  v.  Welford 
Cresswell  v.  Balfour 
Higgins  V.  Higgins 
Con  nop  T.  Hay  Ward 
Gravesv.  Hicks,/ttr«  dirs.  andcusts 
Morgan  v.  Nasmith,/«cr.  <fir«.  and 

costs 
Moore  v.  Moore,  ditto 
BlundeU  v.  Gladstone,  exons. 
Shuttleworth  v.  G  reaves,  /ur.  dirt. 

and  costs 
Attorney  General  v.  Brandreth 
King  V.  Fleming 
Jarman  alias  Jerman  v.  Jones^ 
Furnival  v.  Foulkes 
Gray  v.  Davis 
Wyndham  now  Earl  of  Egremon 

V.  Young 
Bruin  v.  Knott 
Jackson  v.  Mifield 
Wilson  v.  Wilson  and  Williams 
Hart  V.  Hart 
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Deronport  v.  Coltmnn 

Neesom  v.  Clarkson 

Bowser  v.  Colby 

Tomlin  ▼.  Tomlin 

Hasbnld  v,  Cuinine 

Frank  I'm  v.  Nicboll 

Paries  ▼.  Powell 

Lrfike  V.  Russell  and  others 

BanDister  r.  Daries 

Blacket  r.  Maude 

Gray  v.  Gray 

Mc  Intosb  V.  Watson 

Craddock  v.  Greenway 

Lydall  v.  Dodd 

Jones  V.  Smith 

Preston  t.  Kendall 

Pett  ▼.  Goodford 

Buckwortb  v.  Dashwood 

Owen  V.  Williams 

Lloyd  V.  Wait 

Bennett  ▼.  Pearce 

Rand  v.  Mc  Mahon 

Carr  (pauper)  v.  Barker 

Dvball  V.  Bell 

Winkworth  y,  Marriott 

Irving  V.  Elliott 

Wilkinson  v.  Popplcwfll,/«r.rfiV*. 

andcohtt 
L.  C.  Richardson  ▼.  Pierson,  ditto 
Bingham  v.  Hallam,  ditto 
Ararne  t.  Browne,  txonM 
Gormouls  r.  Mole 
Gedge  r.  Thome, /acr.  din.  b;  costs 
Phillips  V.  Hayward 
Jeffreys  r.  Hughes,  /nr.  dirs.  and 

costs 
Attorney  General  r.  HtU 
Hare  ▼.  Cartridge,  fur,  dirs.  and 

coUs 
King  ▼.  Croome 
Attorney  General  v.  Pratt,  at  re^ 

quut  of  defendant 
Hall  V.  Deacon, /ur.  dirs.  Sf  costs 
Ley  V.  Ley,  ditto  exons.  and  petn. 
Harris  r.  Lapworth,/ur.  dirs.  ami 

costs 
Saxby  ▼.  Saxby,yMr.  dirs.  and  petn. 
Moses  T.  James 

Doo  v.London  and  Croydon  Rail- 
way Company 
Witherden  v.  \yitberden 
Godden  v.  Croivhurst 
Atkins  V.  Hatton,  fur.   dirs  and 

costs 
Brydges  v.  Branfill 
Barlow  v.  Lord, /mt.  dirs.  and  costs 
Bryan  r.  Kinder 
Lee  V.  Jones, /vr.  dirs.  and  costs 
Barrodaile  v.  March 
Gething  t.  Vigurs 
Lyse  V.  Kingdon 
Abraham  ▼.  Holdcrness 
Smith  y.  Storin 
Matchitt  V.  Palmer 
Sutton  ▼.  Maw 
Nedby  v.  Nedby 
Milbank  v.  Stevens 
Neale  v.  Uell 
GriflSths  T.  Griffiths 
Smith  r.  Wilcozon 
Ditto  V.  Thompson 
Walker  v.  Thomaaon 
Miller  v.  Gow 
Cort  V.  Winder 
Clark  V.  Wilmot 


Stubbs  V.  Lister 
Burridge  v.  Rowe 
Simon  v.  Topham 
Davies  v.  Davies 
Whibley  v.  Hebb 
Osborne  v.  Harvey 
Helshavi  v.  Langley 
Lodge  V.  Nicholson 
Nash  ▼.  Elsley 
S  Townsbend  r.  Pielden 
I  h\ojA  Y,  Ditto 
Nicklm  V.  Dunning 
Boulter  v.  Boulter 
Bastin  v.  Bastin 
Clayton  v.  Lord  Nugent 
Ward  V.  Price 
Ryan  v.  Daniel 
Veitch  V.  Irving 
Taylor  v.  Clark 
Douglas  V.  Kierman 
Swindell  v.  Wrigbt,/Mr.  dirs.  and 

costs 
Swindell  v.  Swindell,  ditto 
Duncombe  v.  Davies,  exceptions 
L.  C.  Sawyer  v.  Birch  more,  Jwr- 

ther  directions  and  costs 
Stone  V.  Matthews,  exons.  ^' ditto 
Tylee  v.  Stace,  exceptions 
Duncombe  v.  Davis,  ditto 
Penfold  V.  Giles,  ditto 
Ewing  V.  Trecothick,  exceptums 
Sharp  V.  Manson 
Taverner  v.  Day,  fnr.  dirs.  and 

costs 
De  St.  Cyr  v.  Commissioners  of 

Bequests  in  Ireland 
Knapp  «r.  Woodward,  further  di- 
rections and  costs 
Walker  v.  Jeffereys 
Powell  V.  Calloway 
Moore  v.  Moore 
Frith  T.  Frith 

Mcux  V.  Bell,  fur.  dirs.  and  costs 
Senior  v.  Wilks,/«r.  dirs.  ^  costs 
Tyrer  v.  Moor 
Cocks  V.  tldwards 
Whittaker  v.  Wright 
Barton  v.  Curlewis 
East  India  Co.  v.  Coopers  Co. 
Elsam  v.  Hall 
Slagg  V.  Owen 
Fewster  v.  Turner 
Holt  V.  Horner 
Had  field  v.  CuUingwurth 
Thomas  v.  May 
Klakesley  v.  Whieldon 
Harrison  t.  Child 
Browne  v.  Smith 
Cooper  V.  Fisher 
Hodges  V.  Daly 
Short — Penne)*  v.  Todd 
St.  John's  College,   Oxford    v. 

Carter 
Dowly  V.  Wenfield 
PUyfair     v.     Birmingham    and 

Brutol  and  Thames  Junction 

Railway  Company 
Chislett  ▼.  East 
King  V.  Eming 
Gell  V.  Smith 
Lindsey  v.  Godmood 
Rock  T.  Silvester 
Thwaites  v.  Robinson 
Duncan  v.  Campbell 
Lovell  V.  Tomes 


Coulstingv.  Coulsting 

Curtis  V.  Mason 

Allen  V.  Chaffers 

Page  V.  Hilton 

ShaplHnd  v.  Sbapland 

Ward  V.  Nash,  exons. ^  i  sets 

Rundell  v.  Lord  Rivers,  exuHs. 

Rolfe  r.  Wilson 

Bowes  r.  Fernie 

Lewis  V.  Lewis 

Savill  V.  Savill 

Moinrmi  y,  Hayward 

Ward  V.  Pom  fret, /kr.  dirs.  4r  a. 

Moss  V.  BaJdock,  ditto 

Hunsley  v.  Holder  at  drft.\  ny. 

Webb  V.  Clarke 

Smith  V.  Mackie 

L.C.  Everett  v.  Weaver,  eteep- 
tiont  and  petition 

Bute  V.  Stuart,  ditto  as  tv  insuffi- 
ciency 

Attorney  General  r.  Field 

Booth  V.  Lightfoot 

Willett  V.  Blandford 

Lloyd  V.  Jones, /kr.  dirs,  Sfcostt 

S.O.  Clarke  v.  Lubbock 

Barker  v.  Barker,  /ur.  dirs.  8f  cf 

L.C.  Wmder  v.  Kershawe 

Cole  V.  Hall 

Fletcher  v.  Nortbcote,  exctptkms 

i  Davis  V.  Beavan     > 
Wright  V.  Norris   S 
Carew  v.  Macnamara 
Salbbury  v.  Morrice 
Thomeycroft  v.  Crockett 
Hoare  v.  Hornby 
Johnson  v.  Cameioa 
Seawin  v.  Seawin 
Alexander  v.  Clarke 
Jellicoe  v.  Price 
Stavers  v.  Barnard 
Brocklebank  v.  Northgreavcs 
Breexe  v.  English 
Brickwell  v.  Tomes 
Hunt  V.  Thackrah 
Bevir  v.  Rice 
Boys  V.  Trapp 

ConiDgham  v.  Earl  Beauchamp 
Smith  X.  Spencer 
(lenfrey  r.  Hermon 
Perkins  v.  Bradley 
Wood  V.  Lewis 
Goode  V.  Morgan 
Matthews  ▼.  Matthews 
Clamp  V.  Clarke 
Ridley  v.  Lashmar 
Ireland  v  Cox 
Prendergast  ▼.  Tnrton 
Monk  V.  Earl  Taukerville 
Stephens  v.  Lord,  at  defies rtq. 
Allright  V.  Giles 
St.  John  V.  Macnamara 
Turton  r.  Jones 
Ibbetson  v.  Selwin 
Ibbetson  v.  Fenton 
Howell  V.  Tyler,  2  «nM»,  «'  *' 

fendanCs  request 
Short— Ellis  t.  Ellis 
Green  r.  Green 
Lee  r.  Burton 

Lloyd  V.  Ma8on,/iir.  dirs.  if  «•/» 
Heslop  V.  Bank  of  England,  fl^' 
Salvidgc  V.  Tutton,  dUto 
Milne  v.  Bartlett,  ditto 
Loy  V.  Duckett,  ditto 
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Richards  v.  Wood,  exotu  and  ditto 
Holt  V.  Frewin,yicr.  dirs,  ^  costs 
Morreli  ▼.  Owen,  ditto 
Chester  r.  Gilbert 
Fred  ricks  r.  Wilkins,  further  di- 
rections and  costs 
Galley  ▼.  CuUey 
Ha3rward  v.  Hay  ward 
Liddell  r.  Granger,  exceptions 
Ditto  ▼.  Ditto 

Roach  V.  Peters, /«r.  dirs.  Hf  costs 
Bayden  v.  Watson,  exims.  6(  ditto 
Wilson  v.Beddare,  4  causes,  equity 

raerved,  and  costs 
Moody  (pauper)  r.  Hebberd 
Gray  ▼.  Mumbray 
Williams  v.  Roberts 
Coulton  V.  MiddletoDj/ttr/A^"  rf«- 

rections  and  equity  restrved 
Coore  V.  Low^ndes 
Smith  V.  Farr 
FoUand  7.  Lrfimotte 
Gibbs  T.  Gregory 
Bonnor  t.  Hatch 
Williams  v.  Moore 
Vanderplank  v.  King 
Graham  y.  Williams,  further  di- 
rections and  costs 
Gardner  v.  Blane,  ditto 
Ward  ▼.  Barton 
Morris  v,  Salisbury 
Buxton  r,  Simpson 
Uodgkinson  v^.  Hodgkinson 
Fdwards  r,  Howard,  further  di- 
rection* and  costs 


Heap  V.  Haworth,  exceptions 
Clacy  r.  Clacy,/i«r.  dirs.  ^  costs 
Harman  v.  Mason,  tlitto 
Doubney  v.  Coghlan,  exceptions 

and  ditto 
Ward  V.  Bowie, /wr.  dirs.  8f  costs 
Davis  V.  Ld.  Comber  mere,  exons, 
Horlock  v.  Smith,  ditto 
Goulty  V.  Wilson 

New  Causes. 

Greene  v.  Warne 
Appleby  r.  Duke 
Clifford  V.  Turrell 

S  Coleman  ▼.  Coleman 
Parmeter  v.  Ditto 
Cort  y.  Winder 
Jones  v»  Lewis 
Evans  v.  Bower 
Harman  ▼.  Grainge 
Bunny  v.  Frank  nm 
Holland  v.  Clark 
Wastell  V.  Leslie 
Fulcher  v.  Fulcher,  4  causes 
Oswald  V.  Landles 
Wegg  V.  Lord  Petrc 
Baylie  v.  Martin 
Jones  V.  Jones 
Bourne  v.  Walker 
Beckett  v.  Overton 
Mucklow  v.  Brown 
Edwards  v.  Hillier 
Attorney  Gen.  ▼.  Elcox 


Hutcbings  v.  Batson 
Wale  V.  Moores 
Sloper  V.  Sloper 

Maubey  v.  Douglas,  at  drft.*s  req 
Tanner  v.  Long 
Carter  v.  Bird 
Mattalieu  V.  Miller 
Kelly  V.  Hooper 
Claridge  v.  Dineley 
Long  V.  Garnett 
Buckett  V.  Church 
Stephens  v.  Williams 
Dodd  V.  Lydall 
Galbreath  v.  Ward 
Knapp  V.  Harper 
Matthews  v.  Cooksey 
Robinson  v.  Robinson 
White  V.  Rigge 
Henrv  r.  Pindcr 
Young  ▼.  Watcrpark 
Hickling  v.  Boyer 
Mitchell  V.  Lowe 
Judd  V.  Jiidd 
WcDtworth  V.  Tubb 
Pigott  V.  Jeaffreson 
Ditto  T.  Wealherby 
Ditto  V.  Dymoke 
Ireland  v.  Cox 
Gorst  V.  Harris 
Wright  V.  Marston 
El.  of  Cawdor  v.  Lord  Ashbnrton 
Downes  v.  North 
Payne  ▼.  Bristol  and  Exeter  Rail- 
way Company 
Simmonds  v.  Richardson 


Holltf. 

1 

Pleas  and 
Demurrers. 

1 

Further  Di- 
rections and 

CoBU. 

Further  Di- 
rections and 
Exceptions. 

■ 

S 
o 

1 

• 

1 

isunding  in  the  printed  Book  for  Hearing  at  the  commencement  1 
1        of  Michaelmas  Term,  1840      .         •         •         •        •..••-{ 

Matters  set  down  after  the  Printing  of  the  Book  for  Michaelmas  1 
T?rm  and  up  to  the  Close  of  the  Sittings  (24th  Dec.  1840)      ./ 

Matters  in  Consent  Book 

3 

10 
0 

93 

56 
3 

29 

27 
0 

4 

0 
0 

7 

5 

0 

136 

98 
3 

ToUl 

,3| 

152 

56 

4 

12 

237 

Heard  and  disposed  of,  or  removed  from  the  General  Paper  :— 

As  Short  Causes 

In  the  Regular  Paper          .        .         •         • 
Struck  out,  as  Abated,  or  Compromised,  or  1 
for  some  other  reason     .                  .         •/ 
In  Consent  Book 

0 

11 

0 
0 

26 
11 

28 

3 

12 

2 

5 
0 

0 
2 

0 

0 

U 

1 

2 

0 

38 
27 

35 

3 

• 

Total 

11 

68 

19 

2 

3 

103 

Balance  undisposed  of  as  above      .                 •         • .       •     ,  '  ^' 
Matters  adjourned  at  the  Request  of  Parties  as  their  regular  time 

for  Hearing  arrived 

2 
0 

84 
14 

37 
1 

2 
0 

9 
1 

134 
16 

Total  now  for  Hearing        ...            2 

98 

\      38 

t        2 

IC 

1    150 

Attorney  General  v.  Wimburn  Master  Grammar 

School 
Radbum  v.  Jervis— Ditto  v.  Brundrett— Hare  v. 

Hill,  ejiceptions,  2  sets,  further  directions  and  costs 


Judgments. 

Wilson  V.  l-eonard 

Withy  V.  Mangles,  2  causes— fur.  dirs,  and  costs 

Bjederman  v.  Seymour 
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PLEAS  AND  DEMUSKERt. 

Lytbgoe  r.  yfhtson^deniurrer  of  defendant  West 
and  Wife 

Lythgoe  r.  WAtAoxk^Hemurrer  o/de/endant  Cotham 

Matters  which,  m  reg;u/ar  turn,  would  have  been  heard 
on  a  former  day,  bitt  wMch  have  been  at^oumed  at 
the  request  of  parties  till  after  the  first  day  of 
Causes  m  Hilary  Term, 

Attorney  Gen.  v.  South  Sea  Company— a/^'.  to  1st 

cause  day  after  Second  Seal 
Gibbs  T.  Bowes— to  come  on  with  suppl.  cause 
Baker  v.  Harwood— a<^'.  to  Trinity  Terra 
Western  v,  Williams— /ttrM«'  directions  and  costs— 

iVficbaelmas  Term 

Lane  v.  Hardwicke— a^jf.  1st  Cause  day  after  Easter 
Term  ^ 

Attorney  Gen.  v.  Bayly— a/^-.  Ut  Cause  day  after 

Term  ' 

Wilson  V.  Mead— ar/^*.  Michaelmas  Term 
Suckermore  v.  Dimes— a<^-.  Ist  Cause  day  after 

Term 
Artis  r.  Arlis— a//;.  Ist  Cause  day  after  Term 
Wild  V.  Hardy— rt/(^-.  last  day  of  Easter  Term 
Cotham  v.  \ycst^eiceptiims—adj,  Easter  Terra 
Sbalcross  r.  Wright— ar/;.  Michaelmas  Terra 
Townley  v.  Deai-e— ar^'.  Michaelmas  Term 
Millar  v.  Craig- a^'.  1st  Cause  day  of  Trin.  Term 
Synge  v.  Giles— ar//.  Enster  Term 
Prodon  v,  Kinton— «<(;.  Faster  Term 

First  day  of  Term  -Motions 

Matters  whith,  in  regular  turn,  would  have  been  heard 
on  a  former  day  ;  but  which  have  teen  afffoumedat 
request  of  parties  till  the  First  day  of  Causes  in 
Hilary  Term. 

Attorney  General  v.  Master  of  Dulwich  College. 

part  heard 
Hill  V,  Maurice 

Attorney  General  v.  Brettingham— ^r/  heard 
Wormald  r.  Mackintosh,  2  causes— fur.  dirs,  Sf  costs 
Bater  y.  Webber— /ir.  dirs.  and  costs 
Knight  V.  Prampton 
Kills  V.  Griffiths— Ditto  r.  Cams 
Shepherd  v.  Morris 
Crosswell  v.  Lord  Kensington 
Penfold  v.  Giles— Ditto  v.  Penfold— Ditto  v.  Giles 

exceptions 

Matters  in  the  printed  booh  for  last  term  whose  turn 
for  hearing  had  not  arrived  at  the  close  of  last 

sittings. 

Lodge  V.  Robins— /tir.   dirs.  and  costs'^wi  down 

April  30 

Mindrin  v.  Nance— Meyrick  v.  Ditto,  2  causes 

fur,  dirs.  ami  costs — set  down  May  4. 
Wood  V.  Hitchings — exons.  to  answer  of  d^endant — 

set  down  May  \) 

Cotterell  v.  Simons— /ur.  dirs.  and  costs — set  down 
May  13 

Wood  V.  Hitchinirs— f^ffiM.  to  answer  of  defendanty 
corporation  of  Gloucester — set  down  May  14 

De  Beil  v.  Thomson— (May  30, 1840} • 

Hendersou  v.  Constable— (May  30) 

Staples  V.  Browne —  May  30> 

Allen  T.  Martin— (May  30) 

Wise  V.  Steer — (June  ]) 

Holford  V.  Phipps— (June  1) 

Mayor,  Aldermen,  and  Burgesses  of  the  borouirh 
of  Arandell  v.  Holmes— (June  1) 


•  The  dates  within  parenthesis  indicate  when 
subpoena  notes  returnable. 


Peter  v.  Radcliflftf— June  1. 
Crosby  v.  Church— (June  2) 
E^ana  ▼.  John — (June  2) 
Steadman  v.  Morgan — (June  2) 
Relfe  r.  Nursey— June  2) 
Seamer  v.  Pope— (June  3) 
Wiggins  y.  Lord— (June  3) 
Beckett  v.  Thornton— (June  3) 
Day  V.  Peasgood— (June  3) 
Mayer  v.  Townsend— (June  16) 
Wrench  v.  Jutting— /«r.  dirs,  «»/«— set  down- 
June  2 

Slurge  r,  Dimsdale- Ditto  t.  Harford— Ditto  r 

Challacombc— Ditto  v,  Dunsda!e-  fur,  dirt,  and 

costs—set  down  June  2 
James  v,  James — (June  22) 
Mackenzie  v.  Mackenzie— (July  1) 
Dibbs    V.  Goren— /iir.    dirs,  and  cm/«— set    down 

June  12 
Fylcr  V.  Fyler— set  down  June  13 
Hood  F.  Phillips— (July  6) 
Shawe  v,  Richai^ds— (July  8) 
Cook  V,  Fryer— (July  9) 
Earl  of  Clarendon  y.  Cope,  2  efftwrf- Countess  of 

Clarendon   y.    Ditto— /ur.   dirs,   and  costs— att 

down  June  24 
Scott  y,  Milne— (July  10) 

Armstrong  y,   Ashness— /tir.  dirs,  and  costs— stt 
down  June  26 

Sidebotham  y,  Barrington— ejww./ar.  dirs.  andeotts 
—set  down  Juue  30 

Davenport  y.  Charleswortb— rrAeartaL»— set  dows 
July  2. 

Nelson  y.  FanHford— exceptions '-^ set  down  July  2. 
Price  V.  Bangham— Ditto  v.  Leather  Seller*'  Co  — 

Ditto  y,  Helyep— Ditto  y.  Price— /ur.  dirs,  and 

costs— iei  down  July  11. 

Bonser  v.  Cox— ercw'  and  fur,  dirs.  and  ctuft— set 
down  July  13. 

Swallow    V.   Lee— /tcr.   dirs,  and  costs— set  down 
July  21. 

Pidsley  y.  Mann— Ditto  y.  Strugis— /ur.  dirs.  and 

costs — ^set  down  July  25. 
Meeten  v.  Duke,  3  causes— fur.  dirs,  and  costs— set 

down  July  25. 
Eade  y.  Blake— Ditto  v.  Collins— Ditto  y,  Eade, 

2  cffiwtfi^Ditto  V.  Hailand— Ditto  v.  Blake— 

Ditto  V.  Heyoolds—fjrce7>/iim*— set  down  July  29. 
Greenwood  v.  Evans,  2  causes— fur,  dirs.  andcosts^ 

set  down  Aug.  3 

Heathorn  v.  Ayerst— /ur.  dirs,  andcosts^sci  down 
Aug.  5 

Mousley  v.  Carr— Ditto  y,  LitUefear- /ur.  dirs, 
and  costs — set  down  Aug.  6 

Needham  v.  Smith,  2  causes— fur,  dirs.  and  costs- 
set  down  Aug.  19 

Salt  V.   Chattaway -Ditto  v.  Salt— /ur.  t&rs.  and 

costs— set  down  Aug.  20 
Millsv.  Hill-(Nov.3) 
Adunm  v.  Cole— (Nov.  3) 
Angell  V.  Ever)'— (Nov.  3) 
Griffiths  V.  Evan,  otherwise  Evans— (Nor.  3) 
Evesham  Union,  Gusrdiau  of  the  Poor  v.  Smith— 

(Nor.  3) 
Hayward  v.  Hayward— (Nor.  4) 
Holmes  v.  Beenkin — (Nov.  4) 
Attorney  Gen.  v.  Mayorof  Chesterfield— (Nor.  4) 
Bovill  v.  Cordery— (Nor.  4) 
Wedgwood  v.  Adams— (Nov.  4) 
Baynes  r.  Flight— (Nov.  4) 
Attorney  Gen.  v.  Birch- (Nov.  5)  ' 
De  Weever  r.  Rochfort— (Nov.  5) 
Jackson  r.  Cocker— (Nor.  5) 
Page  r.  Adam— (Nor.  6) 
Ellis  v.  Maxwell— (Nor.  6) 
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Singrleton    v.   Morton— Singleton    v,    Webster— 

(Nov.  6) 
Sandeni  v.  Benson — (Nov.  6) 
Attorney  Gen.  v.  Drapers'  Campany,  Kendrick's 

Charity  -(Nov.  7) 
Attorney  Gen.  v.  Randle— (Nov.  7) 
Attorney  Gen.  y.  Isles— (Nov.  7) 
Attorney  Gen.  v.  Christ's  Hospital,  London— (Nov. 

Salt  V.  Salt— Ditto  v.  Aldinffton— Ditto  v.  Salt— 
(Nov.  7) 

JUatters  set  down  since  the  Printing  of  the  B-jok  ftrr 
Uut  Term,  atnlup  to  the  present  time  (24M  Dec, 

1840.) 

Simmons  v.  Hicks— ^ur.  dirs,  and  costs — set  down 

Nov.  3 
Davies  v.  Coleman— ^/ur,  dirs»  and  costs — set  down 

Nov.  4 
Harries  v.  Lloyd — (Dec.  1) 
Prampfeon  v.  Frampton — (Dec.  1) 
Prior  V.  Spoule— /iir.  dirs,  and  costs— ~^ti  down  Nov. 

17 
Bennett  v.  Gibbs— /vr.  dirs,  and  costs — set  down 

Nov.  18 
Graham  v.  Grahan — (Dec.  U) 
Holmes  y.  Borough  of  Arundel — exceptions  2  sets — 

set  down  Nov.  18 
Hodgson  V.  Charlton —/kr.  dirs,  and  costs — set  down 

Nov.  21 
Brierley  y.  Walmsley— ;/ua  dirs.  and  costs-^sei  down 

Nov.  25 
Fike  V.  Northwood—^ur.  dirs.  and  costs — set  down 

Nov.  26 
Earl  Nelson  v.  Lord  Bridport — (Dec.  14) 
Jiidd  V.  Wartnaby— /wr.   dirs.  and  costs — set  down 

Dec.  2 
AUaway  v.  Becher — Ditto  v.  Maclean — exceptions — 

set  down  Dec.  2 
Woodcock  V.  Renneck — Ditto  v.  Blissett— /vtr.  dirs. 

and  cM/#— set  down  Dec.  3 
Wait  V.  Wylde— Ditto  v.  Wait-:^.  dirs.  and  costs— 

set  down  Dec.  7 
Oldfield  y.  Cobbett— Ditto  v.  JAmtB-^esceptions-^ 

set  down  Dec.  8 
Frank  v.  Main  waring — Dilto  v.    Frank — Ditto  v. 

FhiUipB—Jur*  dirs.  and  costs — set  down  Dea  12 
James  y.  Loosely — (Jan.  13) 
Hodgson  y.  Hodgson — exceptions — set  down  Dec.  15 
Robinson  v.   Kobioson,  2   causes— JUr.  dirs.  and 

costs  and  petition — set  down  Dec.  25 
Reynard  y.  Speoce— ^i*r.  dirs,  and  costS'-^iei  down 

Dec.  15 
Slaughter  v.  Perry — Ditto  v.   Marshall— /ur.  dirs. 

and  costs — set  down  Dec.  l(i 
Frampton  v.  Knight — (Jan.  1 1) 
Fichen  v.  Walker— Ditto  v.  Woodfield— Ditto  v. 

Walker— ;/tir.  dirs,  and  costs — set  down  Dec.  19 
Biigh  y.  Brownlow— /or.  dirs.  and  costs — set  down 

Dec.  22 
Morris  v.  Herbert— (Jan.  12) 
Williams  v.  Bryant— (Jan.  12) 
Richards  v.  Playtel— (Jan.  12) 
Bricknell  v.  Stanford— (Jan.  12) 
Bridger  v.  Hamnian — (Jan.  12) 
LabertDocbe  y.  Hodgkinson — (Jan.  12) 
Salt  v.  Tarlebon— (Jan.  13) 
Matson  v.  James — (Jan.  13) 
\^larke  v.  Barker — (Jan.  13) 
Match  v.  Castle— (Jan.  13) 
Knight  v.  Frampton — (Jan.  13) 
Boyd  v.  Fergusson— (Jan.  13) 
Addis  y.  Campbell — (Jan.  14) 
Ward  v.  Shepherd— (Jan.  14) 
Lincoln  v.  Wright — (Jan.  14) 


Bay  ley  v.  Sherwood— (Jan.  14) 
Lumsden  v.  Morison— TJan.  14) 
Wood  V.  Richardson— (Jan.  \i) 
Huire  v.  Lovitt— (Jan.  15) 
Morris  v.  Shepherd— (Jan.  15) 
Hobsonv.  Shearwood — (Jan.  15) 
Lordv.  VVhitworth  — (Jan.  15) 
Stubbs  V.  Moliaeux— (Jan.  15) 
Percy  v.  Knott— (Jan.  15) 

Riley  V.  Wilkinson— Gillman  v.  Ditt  J—Ar.   dirs 
ami  costs'^  (Jan.  19) 


CHANCERY  SITTINGS. 
Hiiary  Term,  1841. 


Srfare  tt^t  Eorlr  Cftanedlar. 

AT  WBST.\1INSTER. 


Monday      Jan.  1 1  {  ApM^  Motions  and  Ap- 
.  12    Petition  Day. 
.  14 


Tuesday 

Wednesday 
Thursday    . 
Friday    .     . 
Saturday 
Monday 
Tuesday 
Wednesday . 

Thursday    . 

Friday     .     . 
Saturday     . 
Monday 
Tuesday 
Wednesday 

Thursday    . 

Friday    .     . 
Saturday     . 

Monday    .   Feb.  I     Appeal  Motions  and  Do. 
SSrforc  tf^e  JSitt  e^nnttllaw 

AT  WESTMINSTER. 


16 

\Ci  \  Appeals  and  Causes. 

18  / 

19 

20 

21     Appeal  Motions  and  Do. 

22 

23 

25  ^Appeals  and  Cauces. 

26 

27 

28    Appeal  Motions  and  Do. 

OQ  y  Appeals  and  Causes. 


Monday  .  Jan. 
Tuesday .     .     . 


Wednesday 
Thursday 


11 
12 


Motions. 

Peiition  Day. 

The  last  Printed  Caute 
Paper  to  be  disposed  vf 
previous  to  Pleas,  De- 
murrers, Exception?, 
Causes,  and  Further 
Directions. 

Unopposed  Petitions  and 
Short  Causes  previous 
to  general  Paper. 

Pleas,  Demurrers,  Excep* 
tious,  Causes,  and  Fur* 
ther  Directions. 

Motions. 


Friday    .     .     .15 

Saturday     .  .16 

Monday.    .  .18 

Tuesday.    •  .19 

Wednesday  .  20 

Thursday    .     .  21 

[  Unopposed  Petitions  and 
Friday    .    .    .22^      Short  Causes  previous 

L     to  general  Paper. 
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Saturday 
Monday . 
Tuesday . 
Wednesday 
Thursday 

Friday    . 


Saturday 
Monday 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


.  23^ 
.  25 
.  26 

.27. 

.  28    Motions. 

r  Unopposed  Petitions  and 
.  29/      Short  Causes  previous 

[^     to  general  Papr r 

r  Pleas,  Demurrers,  Excep* 
.  30J      titms,  Causes,  and  Fur- 

\     ther  Directions. 
Feb.  1     Motions. 


Tuesday,  Jan.  12/ A. 


ORDER  OP  BUSINESS. 


Lord  Denman.—  "  I  think  it  proper  to  men- 
tion that  the  course  we  wish  to  pursue  this 
Term,  is  to  devote  Tuesdays  and  Fridays  to 
the  ^Special  Paper,  and  Wednesdays  and 
Saturdays  to  the  Crown  Paper;  — on  all 
other  days,  we  shall  call  on  the  Bar  for 
Motions,  and  after  so  going  through  the 
Bar,  we  shall  call  on  the  cases  in  the  New 
Trial  Paper,  each  day." 


NEW  RULE  OF  COUrtT. 


EJECTMENT. 

Hilary  Term,  4th  Victoria. 

It  IS  ORDERED,  that  R  party  entitled  to  ap- 
pear to  a  declaration  in  ejectment  may 
appear  and  plead  thereto  at  any  time  after 
service  of  such  declaration,  and  before  the 
end  of  the  fourth  day  after  the  Term  in 
which  the  tenant  is  required  by  the  notice 
to  appear,  and  may  proceed  to  compel  the 
plaintiff  to  reply  thereto,  or  may  sign  judg- 
ment of  non  pros.,  notwithstanding  such 
plaintiff  may  not  have  obtained  a  rule  for 
judgment  on  such  service  of  declaration : 
And  that  a  plaintiff  who  may  have  omitted 
to  obtain  a  rule  for  judgment  within  the 
time  prescribed  by  the  present  rules  and 
practice,  shall  be  entitled,  on  production  of 
such  plea,  to  an  order  of  a  Judge  for  leave 
to  draw  up  a  rule  for  judgment,  as  of  the 
time  at  which  such  rule  for  judgment  should 
have  been  obtained. 

[Signed  by  all  the  Judges.] 

Read  in  open  Court, 
13th  January,  1S41. 


HILARY  TERM  EXAMINATION. 

The  Examination  of  Persons  applying  to  he 
admitted  Attorneys  will  take  place  on  Wed- 
nesday, the  27th  instant,  at  half-past  nine  in 
the  forenoon,  at  the  Hall  of  the  Incorporated 
Law  Society,  in  Chancery  Lane*  The  Ex- 
amination will  commence  at  ten  o'clock  pre* 
cisely. 

Answers  to  the  questions,  as  to  due  service, 
accordingly  to  the  relations  approved  by  the 
Judges,  in  Easter  Term,  1836 ;  and  articles  of 
clerkship  and  assignment,  if  any,  must  be  left 
with  the  Secretary  of  the  Incorporated  Law 
Society,  on  or  before  Monday,  the  Idth  inst. 

Where  the  articles  have  not  expired,  bat 
will  expire  durinsr  the  Term,  the  Candidate 
may  be  examined  conditionally,  but  the  ar.i- 
cles  must  be  left  within  the  first  seven  days  of 
Term,  and  answers  up  to  that  time. 

• 
THE  EDITOR'S  LETTER  BOX. 


The  suggestion  of  "  A  Subscriber,"  as  to  ihc 
publication  of  the  MS.  he  refers  to,  will  pro- 
bably be  adopted' 

We  recommend  E.  W.  E.  to  consult  **Tbe 
Articled  Clerk's  Manual,"  where  he  will  find 
a  short  course  uf  readiut^  pointed  out,  8uch  as 
i(  appears  will  probably  suit  him, 

*' An  Intereiited  Inquirer'*  is  informed  iliat 
the  Inns  of  Court  require  the  usnal  twelve 
terms  to  be  kept  preparatory  to  being  called 
to  the  bar,  even  in  cases  where  tlie  candidate 
for  that  honour  has ,  served  his  articles  of 
clerkship,  and  passed  his  examination,  in  com- 
pliance with  the  late  rules  of  Court.  The  Ex- 
aminer's certificate  will  not  shorten  his  passaj^e 
to  the  bar,  unless  by  a  special  order  of  the 
benchers. 

W&  have  stated  in  another  part  of  this  num- 
ber, the  names  of  persons  applyin^^  specially 
to  be  admitted  durinj(  the  present  terra  ;  also 
of  hose  to  be  re-admitted.  The  jireneral  list 
of  admissions  in  Easter  Term  will  be  given  in 
an  early  number. 

The  letters  of  R.  S. ;  M.  A.  C. ;  and  G.  B„ 
will  probably  appear  in  our  next  Number. 

We  thank  "  Studens." 

The  suggestion  of  G.  C.  C.  is  a  valuable  one. 

We  think  X.  will  not  be  precluded  from 
entering  as  a  Member  of  an  inn  of  Court  by 
the  service  he  mentions.  He  certainly  ouijht 
not  to  be  objected  to. 

The  lenjfth  of  the  Cause  Lists  has  prevented 
the  insertion  of  several  reports  of  cases. 


srtie  iteoal  0hwvhtv, 


SATURDAY,  JANUARY  23,  1841. 


\       t 


>*  Qnod  mas^B  ad  hob 


Peninn,  etneffeiremRlnniMty  nfitamns. 
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LETTERS 
ON  THE  COURT  OF  CHANCERY. 


LBTTEA  VIII. 

To  the  Editor  of  the  Legal  Obterver, 

Sib, 
I  NOW  approach  a  part  of  th&  subject  on 
which  I  feel  more  diffidence  than  in  any  pre- 
ceding part— not  in  its  justice — not  in  its 
practicability  -  but  in  my  own  powers  of  ex- 
plaining it,  and  of  rendering  it  intelligible  to 
your  readers ;  and  yet  it  is,  in  my  opinion, 
the  key-atone  of  the  arch,  on  which  all  de- 
pends ;  on  which  hangs  the  only  chance  of 
obtaining  the  result  which  I  have  all  along 
proposed  to  myself,  t.  e,  the  rendering  the 
Court  of  Chancery  an  available  Court  for 
the  recovery  of  sums  of  50/.,  for  which 
purpose  it  is  now  admitted  that  its  doors 
are  closed.-  I  have  shewn,  in  the  preceding 
letters,  the  importance  of  being  able  to  reach 
the  Master  s  Office  at  once,  without  any  pre- 
Kminary  proceeding.  But  if  the  Master 
were,  in  fact^  the  Judge,  it  will  be  seen  at  a 
glance  how  much  would  be  gained  in  point 
of  time — in  point  of  authority—  and  in  every 
other  way.  Supposing  it  to  be  practicable, 
and  the  Judges  were  willing,  it  will  hardly 
be  denied  that  it  would  be  advantageous  to 
the  suitor  that  the  Judge  should  work  his 
own  decrees.  Lei  any  of  your  readers,  ac- 
quainted with  the  subject  in  practice,  call  to 
mind  any  given  suit  in  which  he  may  have 
been  engaged,  and  the  advantages  of  this 
mode  of  proceeding-,  if  it  can  be  obtained, 
will,  I  think,  be  obvious.  If  the  Judge,  while 
all  the  circumstances  of  the  suit  were  fresh 
in  his  mind,  could  turn  at  once  to  the  details 
and  finish  them  off,  the  saving  to  the  suitor 
of  time  and  money  would  be  immense.  The 
necessity  of  a  reference  back  to  the  Judge 
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as  to  the  meaning  of  the  decree,  would  be 
entirely  avoided  ;  all  doubts  by  the  Master, 
whether  he  had  power  to  do  this,  or  juris- 
diction to  do  that,  would  be  at  an  end :  be- 
sides this,  by  so  much  as  a  Judge  is  better 
than  a  Master,  the  suitor  would  in  that 
exact  proportion  be  benefited.  One  of  the 
evils  of  the  present  system  is,  that  to  say 
the  truth,  no  one  cares  very  much  for  a  Mas- 
ter's opinion ;  it  is  appealed  from  without 
any  scruple.  There  is  very  little  terror  in  the 
Masters  frowns ;  none  but  the  most  tinud 
attorney's  clerk  is  at  all  iedarmed  at  them ; 
they  are  only  a  set  of  respectable  gentlemen 
in  arm  chairs;  they  are  mere  mortals  in 
black  coats  and  pepper-and-salt  trousers; 
they  have  none  of  that  "divinity  which 
doth  hedge'*  a  Judge;  their  thunder  is 
only  second-hand;  and  if  a  refractory  suitor 
were  to  challenge  them  to  fight,  they  must 
consult  a  friend  as  to  the  propriety  of  giving 
satisfaction  before  they  ask  the  Lord  Chan- 
cellor to  commit  their  challenger  for  con- 
tempt. Now  tills  would  be  very  different 
if  they  were  Judges ;  and  so  highly  do  I 
think  of  the  present  Masters,  and  so  lowly 
of  their  office,  that  I  believe  them  all  ca- 
pable of  discharging  the  judicial  functions 
with  credit.  I  would  give  them  also  the 
judicial  authority.  We  find  that  a  Common 
Law  Judge,  sitting  in  Chambers,  loses  no- 
thing of  Llls  importance  or  authority ;  he  has 
power  to  commit  for  contempt,  and  he  can 
soon  make  people  understand  what  they  are 
about.  If  an  improper  proceeding  has  been 
taken  at  Common  Law,  and  the  party  who 
takes  it  has  to  pay  the  costs  of  it,  he  will 
hesitate  about  taking  another  ;  if  for  want 
of  due  appearance  on  the  other  side,  an 
order  be  taken  as  pro  confesso,  the  party 
>  not  appearing  will  take  care  and  attend 
next  time.     So  would  it  be  in  Equity,  if  a 
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Judge  sat  where  a  Master  now  does.  King 
Stork  was  not  quite  so  pleasant  a  fellow  as 
King  Log,  but  he  was  a  much  better  man 
of  business.  If  you  aivipty  made  the  Master 
sit  in  public,  and  even  gave  kim  a  regular 
paper  of  matters  to  be  disposed  of,  I  dare 
say  some  good  might  be  done ;  but  still  he 
would  only  be  the  Master.  Unless  you 
clothed  him  with  new  authority,  people 
would  soon  be^n  to  find  out  that  he  was 
only  King  Log  after  all.  Now,  Sir,  if  the 
Judge  were  to  work  the  decree  which  he 
had  made  himself,  he  would  take  care,  for 
his  own  sake,  that  the  least  possible  delay 
should  take  place,  in  order  that  he  might 
not  hear  the  same  matter  twice  over,  and  he 
would  bring  all  the  authority  which  he  had 
to  make  the  decree  in  the  cause  to  work- 
ing out  the  directions  contained  in  it. 

But  the  most  common  objection  that 
I  have  heard  to  this  plan  is,  "  How  could 
it  be  done?  how  could  a  Judge  go  into 
details  ?  how  could  he  take  accounts,  &c.  ?" 
In  answer,  I  say,  how  can  a  Master  do  all 
this?  Surely  what  a  Master  can  do,  a 
Judge  can  do.  Chief  Baron  Alexander  was 
raised  to  the  Bench  from  the  Master's 
Office.  Was  he,  as  Chief  Baron,  less 
capable  of  doing  wbat  he  had  done  as 
Master?  With  a  proper  stafF  of  officers, 
there  would,  as  I  conceive,  be  no  difficulty 
whatever  in  the  matter. 

But  would  it  be  beneath  the  dignity  of  a 
Judge  in  Equity  to  do  this  kind  of  work  ? 
Why  should  it  he>  Admitting  the  right 
of  the  Judge  to  make  this  objection,  why 
is  not  one  end  of  a  suit  as  woithy  as  the 
other?  I  do  not  propose  that  a  Judge 
should  be  burdened  with  the  administrative 
part  of  the  Master's  duty ;  that  should  be 
handed  over  to  proper  officers;  but  the 
judicial  part  of  the  Master*s  duty  might 
surely  be  well  performed  by  the  Judge. 
And  are  not  the  most  important  questions 
constantly  raised  before  the  Master  ? 

Another  objection  to  the  plan  is  the  in- 
creased expense ;  but  this  will  hardly  .be 
insisted  on.  The  present  machinery  is  the 
most  costly  to  the  suitor  that  could  have 
been  contrived.  Nor  am  I  sure  that  the 
expense  would  be  materially  increased  by 
the  alteration  I  propose.  It  may  be  cal- 
culated that  six  Judges  would  easily  dispose 
of  the  business  of  the  Masters,  and  they 
would  hardly  cost  more  than  the  present 
staff  of  Masters.  But  what,  it  may  be 
asked,  would  be  done  with  the  present 
Masters  }  So  highly  do  I  think  of  them, 
that  certainly  it  is  from  them  that  I  would 
choose  my  Judges.    The  power  in  the  act 


of  last  session  to  abolish  offices  and  award 
compensation,  extends,  as  I  conceive,  to 
the  Masters. 

A|h1  i^Y,  Sir,  l|pwvver  startling  the 
propos^  ^oBtaiBed  in  ihh  letter,  of  which 
I  have  only  given  the  bare  outline,  may  be, 
I  do  earnestly  request  the  attention  of  such 
of  your  readers  ias  are  practically  interested 
in  Chancery  HefiHin  to  it.  As  the  time 
draws  near  for  working  out  the  late  act, 
I  cannot  but  feel  anxiety  as  to  the  progress 
which  will  be  made.  I  shall  now,  however, 
very  shortly—  probably  in  one  more  letter — 
bring  my  observations  to  a  close,  sincerely 
thanking  you  for  the  space  which  you  have 
allowed  them:  you  will  probably,  in  the 
ensuing  session,  have  enough  to  do  with  it. 

I  am.  Sir, 
Your's,  with  much  regard, 

PmE. 
[Ancdn'g  Inn,  Januarp  \9,  1840. 
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LAW  OF  JOINT-STOCK  COMPANIES. 

No.  XI. 


SALE  OP  SHARES. 

We  have  seen  in  a  preceding  article  that  it  is 
not  necessary  in  all  suits  relatiuf^  to  shares  in 
joint-stock  companies  to  make  all  the  share- 
liolders  parties.    This  principle  has  been  re- 
peatedly laid  down  by  the  present  Lord  Chan* 
cellor  ;*  and,  in  a  recent  case,  it  has  been  re* 
cognized  by  the  Vice  Chancellor.    This  case 
is  also  instructive  in  other  points.    The  want 
of  success  of  a  companv  may  not  be  attribut. 
able  to  the  directors,  ana  in  such  cases,  if  thev 
make  no  attempt  to  deceive  the  public  with 
respect  to  its  concerns,  their  conduct  cannot 
be  impeached ;  but  if  they  make  false  stale* 
ments  respectin^f  it,  and  represent  that  it  is  in 
a  flouribhing  condition,  when,  in  fact,  it  is  noS« 
and  if  they  thus  effect  a  sale  of  shares,  it  seems 
doubtful  whether  they  might  not  be  obliged  to 
refund  the  purchase  money.    At  any  rate,  it  is 
clear  from  the  following  case,  that  if  one  of 
the  directors  dispose  of  bis  own  shares  under 
these  circumstances,  be  will  be  oUi^ed  to  re- 
pay the  roonev  so  obtained.    In  the  case  to 
winch  we  allude,  which  has  been  very  recently 
reported,  the  circumstances  were  as  follows : — 
''  At  a  general  meeting  of  the  company  [the 
Northern  and  Central  Bankl,  held  in  April 
1836,  the  directors  produced  tlieir  accounts  up 
to  the  31  St  of  DecemberYreceding,  and  made 
a  report,  in  which  they  represented  that  the 
affairs  of  the  company  were  m  a  most  flourish- 
ing state,  and  that  a  diridend  of  It.  per  cent, 
could  tuen  be  pud  out  of  the  clear  profits ; 
and  a  diridend  to  that  amount  was  accordingly 

~^         •  See  art.  V.  20  L.  O.  177. 
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declared.  In  the  eirly  jMirt  of  Ausfust  1836, 
l^)r.  Johnston,  a  shareholder  at  IVianchester, 
strongfly  recommended  the  plaintiff-  to  pur- 
chase  shares  in  the  bank,  and  in  order  to  over- 
come the  disinclination  which  the-  plaintiff  felt 
to  become  a  purchaser  of  shares  w  that  parti- 
cslar  period,  assured  the  plaintiff  that  he  had 
private  inforasdioii,  upon  which  he  covld  de- 
peii4»  and  which  proceeded  from  the  foantain 
head  (mesnng,  as  the  platBliir  imderatDod, 
tlifi  diredors  or  Aeir  agents),  that  thfi  bank 
was  one  of  the  most  prosperous  concerns  in 
England,  that  a  most  tacrourable  report  of  its 
affurs  was  then  in  preparation,  and  that  a 
half-yearlf  dividend  of  o/.  per  cent  on  each 
shure  would  be  declared  at  the  next  general 
meeting  to  be  held  at  the  end  of  the  month, 
and  that  the  shares  wonld  soon  be  at  a  premium 
of  between  6/.  and  7L  The  plaintiff,  confiding 
in  these  representations,  which  he  was  the  more 
readily  inouced  to  believe  in  consequence  of 
the  previous  favourable  report  of  the  directors 
and  the  declaration  of  the  previous  dividend, 
purchased  of  Johnston  twenty- five  shares,  at  a 
premium  of  Si.  7'.  Sd,  each  When  the  deed 
of  transfer  of  these  shares  was  brought  to  the 
plaintiff,  he  observed  that  the  name  inserted 
lo  it,  as  that  of  the  vendor,  was  W.  Robinson, 
upon  which  he  asked  Johnston  who  W.  Robin- 
son was;  to  which  Johnston  replied,  that  he 
did  not  know,  but  that  it  was  of  no  consequence 
as  the  bank  had  accepted  the  transfer.  At  a 
meeting  held  on  the  25th  of  August  I8^i6,  a 
half-yearly  dividend  of  8/.  per  cent,  on  each 
share  was  declared;  and  a  report,  by  the 
directors,  was  printed  and  circulated,  contain- 
ing a  s^  more  favourable  account  than  the 
pnor  one  of  the  state  of  the  company's  affairs. 
The  plaintiff  received  the  dividend,  and  exe- 
cuted the  deed  of  settlement.  In  November 
1836,  the  directors  were  under  the  necessity  of 
applying  for  a  large  loan  to  the  Bank  of  Eng- 
land ;  and,  upon  Uie  investigation  which  took 
place  on  that  occasion,  it  appeared  that  the 
company's  affairs,  owing,  principally,  to  the 
misconduct  of  the  directors,  were  in  a  very 
embarrasaed  state,  and  that  they  had  never 
been  in  such  a  state  as  to  justify  the  director^; 
in  making  the  reports  and  declaring  the  divi- 
dends before  mentioned;  those  reports  and 
diridends  having  been  made,  and  other  fraudu- 
lent practices  resorted  to  by  the  directors,  in 
order  to  raise  and  keep  up  the  price  of  shares 
in  the  market,  so. as  to  enable  them  to  sell 
their  own  to  advantage,  which  the  defendant 
Femley  and  many  or  the  other  directors  (to 
each  of  whom  1000  shares  were  originally 
allotted)  had  done;  and  in  order  to  conceal 
such  sales  from  the  public,  they,  acting  in 
concert  together,  effected  the  sales  in  the 
Aames  of  other  persons  as  the  owners." — 
After  stating  these  facts  at  greater  length,  the 
Vice  (liancellor  pronounced  the  fmlowing 
judgment :  — "  Putting  all  these  statements 

S (ether,  it  appears  to  me  to  be  distinctly 
eged  that  false  representations  were  made 
Sthe  directors  and  their  agents,  to  induce 
i  public  to  purchase  their  shares  at  a  price 
wlue^  they  were  not  justified  to  ask,  having 


regard  to  the  foundation  on  which  that  price 
was  asked.  Therefore,  in  my  opinion,  quite*  a 
sufficient  case  is  stated  on  this  bill  to  mduce 
the  Court  to  relieve,  as  against  the  defendant 
Femley.  Next  with  respect  to  the  objection 
for  want  of  parties.  The  bill  asks  that  the 
transaction  between  Femley  and  the  pluntiff 
may  be  rescinded,  and  that  Femley  may  be 
ordered  to  pay  to  the  plaintiff  the  purchase 
money  for  the  shares,  that  the  plaintiff  may 
re-transfer  the  shares  to  him^  ana  that  he  may 
indemnify  the  plaintiff  against  any  losses  that 
he  may  sustain  by  reason  of  his  having  be- 
come tne  purchaser  of  the  shares.  Now,  what 
any  of  the  other  partners  has  to  do  with  this, 
I  confess  that  I  am  at  a  loss  to  understand. 
My  opinion,  therefore,  is  that  the  demurrer 
must  be  ovenuled." — Slaindank  v.  Fer/tiey, 
9  Sim.  /)56. 

Besides  this  relief  in  eotdry,  it  would  seem 
that  the  plaintiff  might  have  recovered  da- 
mages at  law.  Where  the  vendor  of  a  public- 
house  made,  pending  the  treaty,  certain  de- 
ceitful representations  respecting  the  amount 
of  the  business  done  in  the  house,  and  the 
rent  received  for  a  part  of  the  premises^ 
whereby  the  plaintiff  was  induced  to  jrive  a 
large  sum  for  the  premises  :  it  was  hela  that 
the  latter  might  maintain  an  action  on  the 
case  for  the  deceitful  representations,  although 
they  were  not  noticed  in  the  conveyance  of  the 
premises,  or  in  a  written  memorandum  of  the 
bargain  which  was  drawn  up  after  these  repre- 
sentations were  made.  Dohell  v.  Steven*,  o  B. 
&  C.  S2d. 


MAKING  CALLS. 

By  the  Edinburgh  and  Leith  Railway  Act, 
6  &  7  Wm.  IV,  c.  cxxi,  s.  50,  it  is  prorided 
that  in  actions  by  the  company  for  calls,  it 
shall  be  sufficient  to  allege  that  the  defendant, 
being  a  proprietor  of  so  many  shares,  is  in« 
debted  to  the  company  in  such  sum  of  money 
upon  such  shares  belonging  to  him,  whereby  a 
right  of  action  hath  accrued  to  the  company 
by  virtue  of  this  act,  without  setting  out  the 
special  matter,  and  in  such  action  it  shall 
only  be  necessary  to  prove  that  the  defendant 
was  a  proprietor  at  the  time  of  making  the 
calls,  that  they  were  Ln  fact  made,  and  that 
notice  thereof  was  given  according  to  the  act. 
To  a  declaration  in  the  general  form  given  by 
this  clause,  the  defendant  pleaded  pleas  deny- 
ing notice  of  the  calls  pursuant  to  the  act,  and 
concluding  with  a  verification;  and  it  was 
held  that  the  idlegation  of  notice,  that  being  a 
fact  necessary  to  oe  proved  in  order  to  entitle 
the  plaintiffs  to  recover,  must  be  taken  to  be 
iinpUedly  contuned  in  the  declaration,  by  re« 
ference  lo  the  act  of  parliament ;  and  there- 
fore that  the  pleas,  being  in  denial  of  a  matter 
necessarily  implied  in  the  declaration,  ought 
to  have  concluded  to  the  country,  and  not 
with  a  verification,  and  were  on  that  ground 
bad,  on  special  demurrer.  Semhh,  that  in 
suoh  case,  the  plea  of  not  indebted  would 
suflSciently  put  m  issue  all  the  matters  re« 
quired  by  the  act  to  be  prove:!  in  support  of 
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the  action.  By  another  section  of  the  act  (8. 
49),  the  directors  were  empowered  to  make 
the  calls  in  manner  therein  mentioned,  and  to 
sue  for  them  in  case  of  nonpayment  by  action 
of  debt,  or  otherwise,  in  theur  option ;  the  pro- 
prietors neglecting  to  pay  the  same  should 
forfeit  all  their  shares  for  the  benefit  of  the 
company ;  provided  that  no  advantage  should 
be  taken  of  any  such  proprietor  until  notice 
thereof  given  to  the  proprietor  in  manner 
therein  mentioned,  nor  unless  the  same  should 
be  declared  to  be  forfeited  at  some  general  or 
special  meeting  of  the  company  within  six 
9ionths  after  such  forfeiture  should  happen, 
which  declaration  should,  ipso  jure,  be  a  for- 
feiture of  the  shares.  To  an  action  of  debt  for 
calls,  the  defendant  pleaded  that  bv  reason  of 
haring  neglected  to  pay  calls  on  his  shares, 
{hey  were  m  pursuance  of  the  act  declared  by 
the  directors  to  be  forfeited,  and  the  directors 
exercised  and  declared  their  option  according 
to  the  act,  that  the  same  should  be  forfeited ; 
and  the  same  then  became  and  were  forfeited, 
of  which  the  defendant  had  due  notice,  and 
ac({uie8ced  iu  the  forfeiture ;  and  it  was  held, 
on  special  demurrer,  that  the  plea  was  bad, 
for  not  shewing  that  the  shares  were  declared 
to  be  forfeited  at  a  general  or  fpecial  meeting 
of  the  company,  according  to  the  provisions  of 
the  act. — Edinburgh  anaLeith  nailtray  Com- 
fhiny  V.  Hebbletohite,  6  M ee.  &  Wels.  709. 

Another  recent  case  on  the  same  subject  is 
the  following : — By  the  84th  section  of  the  act 
of  incorporation  of  the  Southampton  Dock 
Company,  it  is  enacted,  amongst  other  things, 
"  that  in  an  action  against  a  shareholder  tor 
calls,  in  order  to  prove  that  the  defendant  was 
a  proprietor  of  such  shares  in  the  under- 
taking as  alleged,  the  production  of  the  book 
in  which  the  secretary  of  the  company  is  by 
the  act  directed  to  enter  and  keep  a  list  of  the 
names  and  additions  and  places  of  aliode  of 
tlie  several  proprietors  of  shares  in  the  sud 
undertaking,  with  tlie  number  of  shares  they 
are  respectively  entitled  to  hold,  shall  be  primd 
facie  evidence  that  such  defendant  is  a  pro- 
prietor, and  of  the  numl>er  or  amount  ot  hb 
aliares  therein :"  And  by  s.  89,  the  company 
are  required  from  time  to  time  to  cause  the 
names  and  additions  and  places  of  abode  of 
the  several  persons  who  shall  be  from  time  to 
time  respectively  entitled  to  shares  in  the  said 
undertaking,  with  the  number  of  shares  which 
they  are  respectively  entitle^  to  hold,  and  the 
amount  of  the  subscriptions  paid  thereon,  and 
also  the  proper  numtier  by  which  every  such 
share  should  be  distinguished,  to  be  fairly  and 
distinctly  entered  in  a  book  to  be  kept  by  the 
secretary  of  the  said  company :  Held,  that  this 
latter  clause  was  directory  only,  and  that  a 
failure  literally  to  comply  with  the  directions 
as  to  the  mode  of  making  the  entries — an 
omission  to  insert  the  numbers  of  the  shares, 
or  the  addresses  of  some  of  the  proprietors — 
did  not  render  the  book  inadmissible  in  evi- 
dence :  Held,  also^  that  it  was  not  necessary 
that  the  entries  should  be  made  by  the  hand  of 
the  secretary.  The  (>3d  section  enacts,  "  that 
the  minutes  or  entries  thereinafter  provided  to 


he  kept  of  the  orders  and  proceedings  of  the 
directors,  when  signed  as  thereinafter  ordered,^ 
shall  be  deemed  original  orders  and  proceed- 
ings, and  shall  be  idlowed  to  be  read  iu  evi- 
dence in  all  courts,  and  before  all  judges, 
justices,  and  others,  and  that  without  proof  of 
such  meeting  having  been  duly  convened,  or  of 
the  persons  making  or  entering  such  orders 
and  proceedings  being  proprietors  or  direc- 
tors of  the  said  company,  as  the  case  may  be :" 
And  the  75th  section  enacts,  "  that  the  said 
directors  shall  keep  a  regular  minute  and  entry 
of  the  orders  and  proceedings  at  every  meeting 
of  the  said  directors,  which  shall  be  signed  by 
the  chairman  at  each  respective  meeting:*' 
Held,  that  a  signature  bv  the  chairman,  at  a 
subsequent  meeting  at  which  the  minutes  of 
the  former  meeting  were  read  over  and  con- 
firmed, was  a  sufficient  compliance  with  the 
act :  Held,  also,  that  it  was  competent  to  a 
court  of  directors  to  make  calls,  and  that  a 
general  meeting  of  the  directors  need  not  be 
convened  for  that  purpose.  And  that  the 
company  were  entitled  to  recover  interest 
upon  arrears  due  for  calls,  without  adding  a 
count  for  interest. — SouthampUm  Dock  Com- 
panjf  V.  Richards,  1  Scott,  N.  S.  219.  See  fur- 
ther, as  to  the  law  relating  to  making  calls» 
20  L.  O.  273. 


SHYLOCK'S  BOND. 

To  the  Editor  of  the  Legal  Olaerver, 

Sir, 
I  HOPS  you  will  forgive  me  whtn  I  say  I  fear 
you  h»ve  been  imposed  upon  by  "  Kitson's 
Ghost."  He  has  not  given  you  an  honest 
transcript  of  the  '*  single  bond,"  the  *'  merry 
bond,"  which  Antonio  gave  to  Shylock;  as, 
indeed,  how  should  he  he  able  ?  I  am  in  pos> 
session  of  the  original ;  and  the  way  it  hap^ 
pened  to  fall  into  my  hands  is  natural  enough, 
being  a  descendant  of  Bassauio  and  Portia. 
I  shall  lie  ready  to  shew  the  bond  to  yon,  and 
even  to  the  faitliless  Ghost ;  but,  for  the  benefit 
of  your  readers,  I  now  declare  that  it  is  not 
attested  by  either  of  the  Gobbo.  <*01dGobbo," 
you  and  all  must  remember,  was  blind,  '*tiiore 
than  sand  blind,  high  uravel  blind,*'  and  not  a 
very  likely  witness  to  a  bond;  and,  liesidea 
that,  he  was  not  at  hand  at  the  time  the  bond 
was  exeeuted.  You  will  sav,  perhaps,  it  neeils 
no  ghost  to  tell  you  this.  The  i)ona,  however, 
U  reallv  attei»te<l  by  Shylock's  friend.  Tubal, 
and  Balthazar,  a  notary. 

Grays  Inn.  Salanio. 

[The  Editor  of  this  excellent  work  having 
dispatched  me  the  above  by  a  devil-express,  I 
cannot  but  state  mvamazementat  the  assurance 
of  the  so-called  Salanio.  I  need  merely  allude 
to  the  points  in  which  he  impeaches  my  tran« 
script  of  the  bond.  He  says  that  it  was  not 
attested  by  the  Gobbos,  but  by  Tubal,  shylock'a 
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.f  riend»  Mid  BaKbazar,  u  notary.  Balthazar^ 
aa  appears  hy  the  dramatii pertona^  was  ''ser- 
vant to  Portia,"  and  therefore  altogether  out 
of  the  question  as  a  witness  to  the  bond.    Ta- 

.  bal,  at  the  time  of  its  execution,  was  at 
Ganoa,  as  is  quite  clear  from  Act'3,  sc.  1 ; 

-and  could  not,  therefore,  have  witnessed  it. 
Now  as  to  the  Gobhos,  it  is  true  that  the  vision 
of  old  Gobho  was  defective ;  but  he  could  see 
quite  well  enough  to  witness  a  bond.  Young 
Gobbo,  "  honest  Lnuncelot  Gobho/'  was^Shy- 
lock's  servant,  both  before  and  after  the  exe« 

'  cution  of  tlie  instrument  — Seef ^^c/  2,  tc,  2. 
And  in  ail  probability,  his  compunction  at 
having  had  any  thing  to  do  with  this  bond  in- 
duced him  to  quit  the  Jew's  service.  *'  Cer- 
tainly/' he  saysy  *'  the  Jew  is  the  very  devil 

.  incarnation."    Now  howUhould  he  know  this, 

'  unless  he  was  witness  to  the  bond  ?  I  think, 
therefore,  1  have  said  enough  to  prove  the 
authenticity  of  the  document  I  forwarded.  As 
to  the  parentage  which  the  supposed  Salanio 
claims,  I  must  request  from  him  an  attested 
pedigree;  and  farther,  I  ctvteo^er  of  his  bond. 

R.  G.] 

ABRIDGED  CASES  RELATING  TO 
THE  LIEN  OV  ATTORNEYS. 


AWARDS. 

Oh  a  reference  in  the  following  case,  which 
was  an  action  of  ejectment,  the  arbitrator 
directed  that  a  sum  of  50/.  should  be  paid  by 
the  lessor  of  the  plaintiff  to  the  defendants  by 
way  of  compensation  for  certain  buildings 
erected  by  them,  and  that  a  verdict  should  be 
entered  for  the  former.  The  Court  directed 
that  the  siim  awarded,  to  the  defendants  should 
be  set-off  against  the  costs  of  the  lessor  of  the 
plaintiffs,  sfttnng'  the  lien  of  their  attornty. 

A  rule  was  obtained  to  8et*off  the  sum 
awarded  to  the  defendants  against  the  costs  of 
the  lessor  of  the  plaintiffs. 

Humfrey  and  Hettttm  in  shewing  cause  pro- 
duced an  affidavit  of  defendants'  attorney  that 
a  larger  sum  than  50/.  was  due  from  his 
clients,  and  contended  that  as  the  pavment 
was  a  condition  of  the  award,  it  shoula  have 
been  paid  before  any  question  as  to  costs 
could  arise,  and  that,  even  as  between  parties, 
it  could  not  properly  be  a  set-off.  But  the 
attorney's  lien  exceeding  the  amount  awarded 
to  defendants,  he  would  have  been  entitled  to 
retain  it.  The  cases  cited  were — Newton  v. 
\ewton,  1  M  &  ^cott,  366  {  ff^atton  v.  MuM" 


hell,  1  Scott,  286;  and  1  T^.  Gen.  Hii  T. 
2  W.  4,  s.  93. 

G,  T,  fFhite^  in  support  of  the  rule,  con- 
tended that  as  between  the  parties  themselves, 
the  set-off  was  good — Hope  v.  Carter^  I  M.  £e 
Scott,  516;  8  Bing  330.  His  only  doubt  was 
to  what  extent  the  lien  of  the  attorney  was 
affected.  In  HotoeU  v.  Harding,  it  \«as  de- 
cided that  the  plaintiff  was  entiUed  to  set- cuff 
interlocutory  costs  in  the  same  cause  payable 
by  him  to  the  defendant,  against  the  debt  and 
costs  recovered  by  him  on  the  final  result  of 
the  cause,  notwithstanding  the  objection  of  de- 
fendant's attorney  as  to  his  lien.  The  case  of 
George  v.  EUton,  3  Dowl.  P.  C«  419,  supports 
the  same  opinion;  and  in  Fig-et  v.  JfaanUt 
4  Taunt.  632,  it  was  held  that,  upon  the  re-< 
ference  of  an  action  in  this  Court,  if  the  arbi- 
trator award  the  costs  of  a  nonsuit  to  be  paid 
by  one  party,  and  a  larger  sum  as  a  debt  by 
the  other  part^,  the  party  awarded  to  pay  the 
smaller  sum  is  entitled  to  a  set-off,  without 
motion. 

Per  Curiam. — We  think  that  the  rule  in  this 
case  must  be  made  absolute,  saving'  the  Hen  of 
the  defendant's  attorney  for  cosU  in  the  suit. 
The  first  ouestion  is  whether  these  damages 
are  properly  the  subject  of  a  set-off.  Newton 
V.  Newton  is  an  authority  to  shew  that  they 
are.  lliere,  by  an  order  of  nisi  prius,  it  was 
agreed  that  a  verdict  should  be  entered  for 
the  plaintiff  for  nominal  damages  and  the  costs 
of  the  action,  and  that  the  pUmtiff  should  pay 
the  defendant  a  sum  of  70/.  due  to  her  from 
him ;  and  the  Court  permitted  the  70/.  to  be 
set-off  against  the  costs  in  the  cause.  If  the 
50/.  awarded  in  this  case  can  properly  be  con- 
sidered as  in  the  nature  of  damages,  there  is 
an  end  of  the  question.  The  case  seems  to  us 
to  fall  within  the  spirit  of  the  rule  refenvd 
to.—  Rule  absolute  accordingly.  Doe  d.  Swin- 
ton  V.  Sinclair,  5  DowL  P.  C.  27* 


In  an  action  in  which  thft  plaintiff,  a  builder, 
and  an  uncertificated  bankrupt^  sued  for  a 
balance  due  to  him  for  repurs,  and  was  non« 
suited,  the  case  was  referred,  and  the  arbitra* 
tor  found  a  sum  due  to  the  plaintiff.  It  was 
helil  that  the  plaintiff's  attorney  had  a  claim, 
as  against  the  assignees,  to  the  amount  of  his 
lien  on  the  award  for  the  costs  of  the  action  and 
of  the  award. 

This  decision  arose  out  of  an  application  un- 
der the  Interpleader  Act.  llie  action  was 
brought  for  the  balance  of  a  claim  of  388/.,  in 
respect  of  repairs  done  for  the  defendant.  The 
cause  came  on  for  trial  before  Lord  Ahinger^ 
C.  B.,  when  the  plaintiff  was  nonsuited,  it  ap- 

Fiearing  that  the  credit  had  not  then  expired, 
t  was,  however,  agreed  that  the  cause  should 
be  referred  to  an  arbitrator,  who  by  his  award 
found  124/.  due  to  the  pluntiff,  after  deduct- 
ing the  costs  of  the  nonsuit.  This  sum  was 
claimed  by  the  assignees  under  the  fiat.  The 
attorney  for  the  defendant  also  set  up  a  claim 
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for  costs  In  the  unsuccessful  action,  and  for 
40/.  lent  to  tlie  plaintiff,  for  the  purpose  of  en- 
abling him  to  perform  the  work  which  was  the 
subject  of  the  action.  The  plaintiff  haiing: 
brought  an  action  on  the  award,  Piatt,  on  the 
part  of  the  defendant,  obtained  the  present 
rule. 

Chandleu,  for  the  assignees. — ^This  is  a  sum 
which  the  assignees  are  entitled  to  claim,  and 
if  so»  the  attorney  can  have  no  lien  as  against 
them.  In  Crofton  v.  Poole ^  I  B.  &  Adol.  568, 
the  plaintiff,  a  furniture  broker,  and  an  uncer- 
tificated bankrupt,  was  employed  by  the  de- 
fendant in  removing  his  goods,  and  for  that 
purpose  procured  vans,  supplied  packing-cases 
and  crates,  and  employed  five  or  six  men,  and 
this  was  held  to  be  a  dfebt  claimable  by  the  as- 
signees. The  plaintiff's  attorney  has  clearly 
no  claim  for  the  40/.  lent.  As  to  the  costs  of 
the  action,  he  has  been  employed  to  bring  an 
action  for  money  to  which  the  assignees  were 
entitled.  [Parke,  B. — Would  he  not  have  had 
a  lien  jon  the  award  as  against  the  plaintiff?] 
The  case  must  be  tried  by  the  same  principle 
as  if  the  assignees  had  brought  an  action 
a£;ainst  the  defendant:  he  could  not  have 
pleaded  the  lien  of  the  pliuntiff^s  attorney, 
f  Lord  Minger,  C.  B.— The  award  would  be 
in  the  possession  of  the  attorney,  and  if  the 
assignees  had  brought  an  action  upon  it,  the 
attorney  might  have  refused  to  let  them  have 
the  award  until  they  had  pud  him  his  lien. 
Parke,  B. — ^The  oridnal  clwm  for  work,  la- 
bour, and  materials,  would  merge  in  the 
award,  and  if  the  assignees  call  for  Xhk  award, 
they  must  allow  the  attorney  the  same  lien 
upon  it  as  he  would  be  entitled  to  claim 
against  the  bankrupt.] 

Lord  Abinrer,  C.  B. — ^The  Court  is  dis- 
posed to  think  the  attorney  entitled  to  his  lien 
on  the  award  for  his  costs,  and  the  residue  be- 
longs to  the  assignees.  It  should  be  referred 
to.  the  Master  to  ascertain  the  amount  of  the 
attorney's  claim,  and  he  may  have  the  costs  of 
the  action  and  of  the  award,  but  not  the  40/. 
lent :  the  surplus  is  to  be  paid  into  Court. — 
Rule  accordingly.  Jone*  v.  Turnltull,  5  Dowl. 
P.  C.  691. 

THE  NEW  POLICE  COURTS. 


Tbb  Police  Offices,  which  were  formerly  the 
tribunals  of  inquiry  into  petty,  though  oc- 
casionally of  serious  crimes,  have  been 
raised  to  the  dignity  of  Courts,  deciding 
summarily  and  in  many  instances  finally 
and  without  appeal,  on  yarious  impor- 
tant subjects.  Amongst  which  are  pow- 
ers in  regard  to  removing  furniture  to 
evade  rent ;  to  order  compensation  for 
"wilful  damage  by  tenants ;  to  deal  sum- 
marily with  cases  of  excessive  distress ;  to 
order  the  delivery  of  goods  unlawfully  de- 
tained ;  to  enforce  the  attendance  of  wit- 
nesses ;  to  award  costs  ;  to  execute  war- 
rants out  of  the  jurisdiction  of  the  court  I 


for  offences  eommitt^  widiiii  tiie  distrfat. 

The  following  ue  the  acts  by  which  the 
alterations  we  .refer  to  have  been  effected : 
]0  Geo,  4,  c.  44,  for  improving  the  I^oUce 
in  and  near  the  Metropolis ;  2  &  3  Vict.  c. 
47,  for  furthur  improving  the  Police  in  and 
near  the  Metropolis ;  2  &  3  Vict.  c.  71,  for 
regidating  the  Police  Courts  in  the  Metro- 
polis ;  2  &  3  Vict.  c.  xdy.  (local)  for  regu- 
lating the  Police  in  the  City  of  London ;  3 
&  4  Vict,  c.  84,  for  better  defining  the 
powers  of  justices  within  the  Metropolitan 
Police  District.  Besides  these  acts,  there 
have  been  issued  under  the  authority  of  the 
acts,  several  orders  in  council  of  13  Jan., 
3  Oct.,  and  10  Nov.,  1840. 

Such  being  the  statutes  effecting  altera- 
tions in  the  law,  and  various  decisions 
having  taken  place  iipon  the  seyeral  pro- 
yisions  contained  therein,  a  collection  of  the 
statutes  and  decisions  was  evidently  needed. 
This  has  been  done  by  Mr.  Charapck  in  a 
concise  and  useful  manner.*  llie  acts  have 
been  taken  in  chronological  order,  and  the 
decisions  are  given  by  way  of  note  on  the 
several  sections  to  which  they  relate.  We 
shall  state  some  of  the  principal  provisions 
of  tiie  acts,  and  avail  ourselves  of  part  of 
Mr.  Chamock*8  labours. 

Where  an  offence  has  been  committed 
causing  damage  to  the  person  or  property 
of  any  individual,  if  the  offender  will  not 
make  amends,  the  magistrate  may  convict 
him  in  a  sum  not  exceeding  10/.  byway 
of  amends  to  the  person  aggrieved.  If, 
however,  the  prosecutor  be  the  only  witness, 
the  sum  is  to  be  applied  in  tLe  same  man- 
ner as  a  penalty. 

Mr,  Chamock*s  note  on  10  Geo.  4,  c. 
44,  s.  41,  with  regard  to  actions  brought 
against  persons  acting  under  the  provisions 
of  the  police  statute,  and  to  the  costs  in 
such  actions,  is  worthy  of  attention.  It  is 
as  follows : 

'*  This  clause  will  operate  as  a  fn'eat  pro- 
tection  to  maf^istrates,  policemen^  and  otbecs, 
acting  under  the  powers  of  this  act,  and  tend 
much  to  discourage  the  bringing  of  actions 
for  trifling  or  indeed  for  any  causes ;  for 
while  a  defendant  will  be  entiiled  to  kisfnll 
costs  as  between  attorney  and  client,  if  he 
succeed,  a  plaintiff  can  only  recover  his  cost 
as  between  party  and  party  (strict  costs)  $  sad 
not  even  those  without  a  certificate  from  the 
judfre  l>efore  whom  the  cause  may  be  tried, 
certifying  his  approbation  of  the  action,  and 


•  **  The  Police  Guide :  eonrainini^  an  Che 
statutes  re^latin^  the  Meiropohian  and  CHy 
of  London  Police,  with  N(»te>«  and  an  Index. 
By  R.  Cfaarnock,  E^q.,  of  llie  Inner  Temple, 
Barrister  at  Law."    Richards  &  Ca 
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ikt  verdict  obtnltaed  tfaefeupon.  A  (fefendant 
Is  41flO  entitled  Co,  nt  leaat,  a  eakttdar  montb'a 
notice  of  action,  tlatiog  ttic  tavme  thereof  (as 
iiader  the  24th  Geo.  2,  c.  44, 8.  1) ;  and  accord- 
ing to  the  case  of  Young'  v.  Higgon^  8  Dqwl. 
P.  C.  212;  6  M.  &  W.  49,  the  time  in  such 
Biotice  must  be  computed  exclusive  both  of 
the  ds^  of  ^ring  the  notice  and  of  bringing 
"the  aeCion.  An  action  commenced  on  the 26 ch 
May,  founcfed  on  a  notice  given  on  the  26th 
April,  would  therefore  be  too  soon.  See  also 
eiuni  V.  Heehp,  8  Adolp.  &  Ell.  677-  Con- 
Biderable  nicety  aiid  care  are  nece»8ary  in  the 
{^reparation  of^  the  requintte  notice  in  these 
teases,  and  none  but  a  profeusional  person 
-staottld  attempt  to  give  sach  a  notice,  (or  our 
law  reports  abouna  with  questions  as  to  their 
validity,  and  many  cases  of  great  hardship 
on  the  part  of  plaintiffs  have  fiecn  entirely  got 
rid  of  on  the  technical  ground  of  some  iraper- 
fection  in  the  notice  of  action ;  and  if  the 
BoCice  be  wrong,  the  action  is  gone  also,  as  it 
it  most  likelv  that  the  time  will  have  expired 
witbia  which  the  action  should  have  been 
brought.  8o  that  a  defective  notice  not  only 
defeats  the  action,  bat  iu  effect  destroys  the 
cause  of  action. 

"By  this  section  it  is  enacted,  <  that  in 
uny  action  against  any  person  for  any  thing 
done  in  pursuance  of  this  act,'  the  defendant 
may  plead  the  general  issue,  and  give  this 
act  and  the  special  matter  in  evidence  at  the 
trial  to  be  had  thereupon  ;  and  hy  the  3  &  4 
Will.  4,  c.  42,  8.  1,  it  IS  enacted,  that  the  rules 
of  pleading  to  be  promulgated  in  pursuance  of 
that  act  will  not  deprive  any  person  of  the 
power  of  pleading  the  general  issue,  and  of 
living  the  special  matter  in  evidence,  in  any 
case  where  the  party  is  or  shall  be  entitled  to 
i\o  so  by  any  act  of  parliament.  By  rule  T. 
T.  1838,  all  pleas  of  general  issue  by  statute 
must  contain  in  the  margin  the  words  "  by 
atatute,"  otherwise  such  plea  shall  be  taken 
not  to  have  been  pleaded  by  virtue  of  any 
act  of  parliament. 

"  In  B.  N.  P.  24,  it  is  laid  down  that  the 
statute  24  Geo.  2,  c.  44,  which  relates  to  a 
demand  of  a  copy  of  the  warrant  of  a  consta- 
ble previous  to  action  brought,  extends  only  to 
actions  of  torU  ;  and  therefore  where  an  ac- 
tion for  money  had  and  received  was  brought 
against  an  officer,  who  had  levied  money  on  a 
conviction  by  a  justice  of  the  peace,  the  con- 
viction  having  been  quashed,  it  was  holden 
that  a  demand  of  a  copy  of  the  warrant  was 
not  necessary ;  and  for  this  was  cited  the  case 
of  FeUhnm  v.  Terry,  £.  13.  Geo.  3,  K.B. ;  and 
in  the  cue  of  Fletcher  v.  ff^iihins,  6  East  283, 
it  was  held  that  no  such  demand  was  necessary 
previous  to  the  bringing  of  an  action  of  reple- 
vin agniiist  a  constable.  However,  in  the  case 
of  Greentr/iff  v.  fjurd,  4  T.  R.  563,  it  was  held 
thill  iu  an  attion  of  assumpsit  for  money  bad 
and  received,  brought  against  an  excise  officer 
for  duties  received  by  him  after  the  act  of 
parliament  which  imposed  them  bad  been  re- 
pealed, the  defendant  was  entitled  to  notice 
of  action.  So  in  the  case  of  fTeterhouee  v. 
JCeea,  6  D.  &;R.  257,  where  In  a  turnpike 
Wt  there  was  a  clause  (hat  no  action  should 


be  commeiiced  for  any  thing  done  In  pursu- 
ance of  this  act  without  notice  of  action,  &c., 
it  was  held  that  this  applied  to  an  action  of 
assumpsit  against  a  toll  collector  to  recover 
back  the  amount  of  tolls  improperly  collected 
by  him  ;  and  in  that  case,  Mr.  Justice  Btiylep 
said,  "  It  is  our  duty  to  give  full  effect  to  such 
a  clause  as  this  if  we  can,  and  for  that  purpose 
to  construe  it  not  according  to  the  form  of 
action,  but  to  the  substance  of  the  act  done ; 
and  Upon  that  construction  I  think  this  action 
is  brought  in  respect  of  an  act  done  substan- 
tially in  pursuance  of  the  statute,  and  conse- 
quently that  the  defendant  is  within  the  pro- 
tection  of  the  statute,  and  entitled  to  notice.* 
.  "  See  also  the  observations  of  Mr.  Baron 
Mdei'son  in  the  case  of  fFelU  v.  Oddy,  7  Carr. 
&  P.  25 ;  and  where  a  statute  gives  the  plea 
of  the  general  issue  for  any  thing  done  in  pur- 
suance of  the  act,  the  plaintiff  cannot  oust  the 
defendant  of  this  plea  by  waving  the  tort,  and 
suing  in  contract.  Calvert  v.  Moggs,  2  P.  & 
D.  543." 

The  power  given  to  the  magistrates  by 
2  &  8  Vict.  c.  7 1 ,  s.  22,  to  enforce  the  at- 
tendance of  witnesses,  settles  a  point  Which 
has  been  much  discussed.  Mr.  Charnock 
observes, 

''In  Chitty's  Burn,  vol.  2,  p.  100,  it  is  said 
in  general,  magistrates  have  power  to  compel 
the  attendance  of  witnettses,  for  the  purpose  of 
a  summary  trial  of  an  offence  amounting  to  a 
felony  or  misdemeanor,  and  this  by  virtue  of  a 
magiutrate's  commiyslo.n.  He  cites  Dalton,  J. 
164,  (which  does  not  justify  the  position  laid 
down  by  Mr.  Chitty.)  What  Dalton  states  is, 
that  magistrates  have  power  to  bind  by  recog- 
nizance, (which  they  most  certainly  have),  by 
the  1  &  2  Phil.  &  Mary,  c.  13,  but  it  is  ques- 
tionable, proceeds  Mr.  Clbitty  himself,  whether 
they  have  such  power  in  an  offence  of  less  de- 
gree created  by  statute,  unless  it  is  specially 
given  by  statute,  which  is  usually  the  case,  bv 
the  statute  creating  the  offence,  and  which 
frequently  imposes  a  penaltv  on  the  witnesses' 
refusal  to  attend.  At  p.  104  of  the  same  vo- 
lume, Mr.  Chitty  states,  Mf  a  person,  who  it  is 
supposed  can  utve  material  evidence  against 
the  accused,  will  not  voluntarily  attend,  such 
attendance  may  be  enforced  by  a  summons 
against  him  by  the  justice,  and  directed  to  a 
constable.  Such  summons  should  be  pereonally 
served  on  him,  and  the  orii^inal  shewn  to  him 
at  the  same  time.  He  might  be  indicted  for  a 
disobedience  to  it,  or  the  officer  may,  it  eeeme, 
(query,  where  ?)  on  a  warrant  against  the  wit- 
ness, founded  on  his  refusal  to  obey  the  sum- 
mons, even  enforce  his  attendance.'  2  Hale, 
282;  I  Chit.  C.  L.  76^  sed  vide  Shuttleworth, 
8,9. 

**  The  passage  in  Hale  relied  on  runs  thus : 
'The  justices  or  coroner  that  take  the  exami- 
nation of  the  person  accused,  and  the  informa- 
tion of  the  witnesses,  may  at  that  time,  or  ai 
any  time  after,  and  before  the  trial,  bind  over 
the  witnesses  to  appeir  at  the  sessions,  and  in 
case  of  their  refusal  either  to  come,  or  to  be 
bound  over,  may  commit  them  for  .their  con- 
tempt on  such  refusal,  and  this  is  virtually  in- 
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eluded  within  tbei^cominlsslonx  and  by  neces- 
sary coneequencps,  upon  the  stat.  of  I  &  2  P. 
&  M.  c.  13.*  For  the  above  position  Hale 
gives  no  authority,  except  the  above-mentioned 
statute,  which  does  not  f(ivethe  power  all ejj^ed. 
First,  it  is  doubtful  whether  Hale  meant  by  the 
terms  '  in  case  of  their  refusal  either  to  come 
or  to  be  bound  over,'  he  intended,  to  come  to 
the  sessions  or  assizes,  after  havlnsf  been  bound 
over,  or  to  come  before  the  mai(istrate  in  the 
first  instance.  If  he  meant  the  latter,  it  is 
clear  there  U  no  authority  for  such  a  dictum ; 
if  the  former,  it  is  well  known  that  a  witness 
duly  subpoenaed  is  bound  to  attend  the  sessions 
or  assizes,  or  he  incurs  a  contempt,  and  in  ad- 
dition thereto,  is  liable  to  an  action  for  da- 
mages. Not  only  does  the  stat.  of  P.  &  M. 
not  authorize  the  arrest  of  a  witness  to  ^ve 
evidence  before  a  magistrate,  and  committal 
thereupon,  but  it  does  not  even  in  terms  em- 
power a  commitment,  even  when  the  witness 
lias  voluntarily  attended  before  a  magistrate. 
Dennet  et,  uof,  v.  fFatson  and  another^  3  Maule 
&  S.  1,  however,  decides  that  a  justice  of  the 
peace  may  commit  a  feme  covert,  who  is  a 
roateriul  witness,  upon  a  charge  of  felony 
brought  before  him,  and  who  refuses  to  appear 
at  the  sessions  to  give  evidence,  or  to  find 
sureties  for  her  appearance.  Mr.  Chitty  in 
his  Criminal  Law,  p.  75,  states,  the  magistrates 
having  by  these  statutes  authority  to  examine 
the  partp  bringing  the  offender ^  which  expres- 
sion is  construed  to  include  as  well  the  accuser 
as  all  witnesses  in  support  of  the  charge,  as 
incident  to  this  authority,  has  a  power  to 
bring  before  hiin  all  persons  who  appear  upon 
the  oath  of  the  informer,  or  who  may  occur 
to  the  magistrate  himself,  to  be  material  \\\X- 
nesses  for  the  prosecution,  and  for  this  pur- 
pose may  issue  a  warrant  to  a  constable,  requi- 
ring  him  to  cause  the  witness  to  appear  before 
the  matristrate  and  give  evidence.  Dalt.  J.  C. 
164  ;  3  M.  &  S.  1 ;  Burn^  J.  Examination  ; 
Williami,  J.,  Examination.  And  it  ehould 
eeem  (where?)  that,  if  the  witness  refuse  to  at- 
tend, he  may  be  brought  by  the  officer  before 
the  magistrate,  who  also  has  power  to  bind 
him  over  to  give  evidence,  or  to  commit  him 
in  case  of  his  refusal.  2  Hale,  282;  3  M.  & 
S.  1  s  Hawk.  b.  2,  c.  S,  s.  58 ;  Bac.  Ah.  Evi- 
dence,  D. ;  Dalt.  J.  c.  164  ;  Dick.  J.  Exami- 
nation, !!•  And  it  should  seem  that,  upon 
the  reasonable  request  of  the  defendant,  the 
magistrate  has  a  similar  power  to  bring  before 
him  any  witness  who  may  be  able  to  s;ive 
material  evidence  in  his  behalf;  3  Inst.  7^ ;  1 
Anne,  st.  2,  c.  9.    A  Bla.  Com.  359. 

"  According  to  3  M,  &  S.  I,  a  justice  of  the 
peace  may  commit  a  feme  covert,  who  is  a 
material  witness,  upon  a  charge  of  felony 
brought  before  him,  and  who  refuses  to  appear 
nt  the  sessions  to  give  evidence,  or  to  find 
sureties  for  her  appearance.  But  Shuttleworth 
(page  8  and  9)  says  it  is  a  matter  of  great  doubt 
to  the  most  experienced  magistrates,  whether 
they  have  the  power  of  issuing  warrants  to 
compel  the  appearance  of  witnesses,  if  the 
summons  be  d'.subeved." 

On  the  2  at  3  Vict.  c.  47,  s.   67.  as  to 


Tenaxtu  removing  gooi^  to  eynde  the  pay- 
ment of  reot,  between  eight  o'clock  in  the 
evening  and  six  in  the  morning,  Mr.  Char- 
nock  remarks. 


"  Notwithstanding  the  stringent  provisions 
of  the  1 1  Geo.  2,  the  rlandestioe  removal  of 
tenants'  goods  has  been  continued  down  to 
the  present  time  to  a  considerable  extent, 
particularly  among  persons  in  the  humbler 
stations  of  life.  The  object  of  the  statute 
has  been  in  many  instances  avoided  by  the 
goods  being  removed  either  early  in  the  morn- 
ing or  late  at  nighc,  at  hours  rendering  it 
difficult  for  landlords  to  trace  out  afterwards 
the  place  in  which  the  goods  have  been  de» 
posited.  This  section  which  is  very  extensive 
in  its  operation,  will  renedy  the  mischief  to 
some  extent ;  for  it  not  only  authorizes  the 
stoppage  of  goods  in  the  course  of  removal 
between  certain  hours,  when  it  is  most  pruba^ 
ble  attempts  would  be  made  to  remove  goods, 
to  avoid  the  landlords'  rights,  hut  also  at  all 
times  when  the  constable  shall  have  good 
grounds  for  believing  that  the  removal  is  made 
for  the  purpose  of  avoiding  the  payment  of 
rent ;  the  officer,  therefore,  has  only  to  exer- 
cise a  fair  and  reasonable  discretion  in  such 
cases ;  and  there  is  little  doubt  a  jury  would 
incline  to  favour  the  conduct  of  an  officer 
acting  under  such  circumstances,  provided  it 
has  been  b^maftde,  and  in  furthurance  of  the 
objects  of  the  legislature.  We  consider  this 
enactment  highly  beneficial  to  landlords,  and 
well  calculated  to  aid  the  provi:>ions  of  the  1 1 
Geo.  2,  in  restraint  of  fraudulent  and  clandes- 
tine removals." 

The  64th  section  of  2  &  3  Vict.  c.  47, 
authorises  police  constables  to  apprehend 
persons  without  a  magistrate's  warrant,  who 
are  disorderly  or  disturbing  the  peace,  or 
suspected  of  being  about  to  commit  an  of- 
fence, or  who,  between  sunset  and  eight  in 
the  morning,  do  not  give  a  satisfiactory  ac- 
count of  themselves.  By  the  65th  section 
of  2  8c  8  Vict.  c.  47,  persons  charged  with 
recent  assaults  may  be  apprehended  without 
a  magistrates'  warrant.  On  this  Mr.  Char- 
nock  observes. 

'*  To  justify  a  constable  (prior  to  this  act) 
in  apprehending  a  party  without  a  warrant, 
for  an  assault  or  an  affray,  it  was  essential 
that  the  party  should  have  been  engaged  in  tbe 
atfray,  and  that  the  constable  should  have  bad 
view  of  the  affray  while  the  party  was  engaged 
in  it,  and  that  the  affray  was  siiU  continuing 
at  the  time  of  tbe  apprehension,  ffoteell  v. 
Jackion,  6Carr.  &  P.  723;  Cook  v.  Nether^ 
cote,  6  Carr.  &  P.  743.  jllderson,  B.,  in  this 
case  remarked,  that  if  there  h^d  Iseen  no 
aflfVay,  and  that  affray  were  ovei,  *n  the 
constable  had  not  and  onght  not  to  have  the 
power  of  apprehending  the  person  engaged  in 
it,  for  the  power  is  given  by  law  to  prevent  a 
breach  of  tbe  peace;  and  where  a  breach  of 
the  peace  hafl  been  committed,  and  was  over, 
the  conSittble  must  proceed  iq  the  same  way 
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as  any  other  person »  namely,  by  otitaioinff  a 
warrant  from  a  ma^^istrate :  therefore,  before 
a  jury  should  find  that  tbe  defendant  had  as- 
saulted the  plaintiff,  they  should  be  satisfied 
that  the  def^endant  was  a  p:irty  to  the  affray, 
and  that  the  affray  was  continuinjif  at  the  lime 
of  the  apprehension.  The  ri|;ht  of  the  plaintiff 
to  apprehend  the  defendant  is  a  serious  ques- 
tion, invulvin^  the  power  of  constables,  and  a 
wrong  decision  on  it  will  materially  affect  the 
liberty  of  the  subject.  If  tbe  apprehension  of 
the  defendant  were  unluwful,  be  hnd  unques- 
tionably a  right  to  struggle  to  ^et  away ;  but 
if  the  apprehension  were  lawful,  be  had  no 
right  to  (10  so,  and  is  answerable  for  all  the 
consequences.  Tbe  doctrine  laid  down  by  a 
learned  judge  is  now  at  an  end  ;  neither  war- 
rant nor  view  is  necessary,  as  a  policeman  has 
a  right  under  this  section  to  apprehend,  if  he 
have  good  reason  to  believe  that  an  aggravated 
assault  has  been  committed.  '  Good  reason' 
is  rather  a  vague  term,  and  policemen,  no 
doubt,  will  entertain  very  different  notions  as 
to  what  does  or  does  not  constitute  '  a  good 
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reason. 

We  ahall  condade  by  referring  to  the 
1 2th  section  of  10  Geo  4,  c.  44,  relating 
to  rewards  to  the  police,  on  which  the 
following  cases  are  cited  in  Mr.  Chamock's 
notes. 

"  Where  a  person  had  published  a  hand- 
bill, offering  a  reward  to  any  one  who  should 
give  such  information  as  should  lead  to  the 
conviction  of  certain  parties  concerned  in  an 
offence,  and  being  sued  on  this  promise,  he 
pleaded  that  the  plaintiff  was  a  police  consta- 
ble of  the  district,  and  that  it  was  his  duty  to 
give  such  information ;  it  was  held  by  the 
Court  of  Q.  B«,  on  demurrer,  per  Lord  Den- 
man,  that  there  might  be  a  consideration  for 
such  a  promise  beyond  the  performance  of  the 
ordinary  duty  of  the  constable;  England  v. 
Davidson,  Law  Journal,  2S7,  September, 
1840.  It  was  urged  for  the  defendant,  that 
the  validity  of  a  promise  to  give  a  reward  to  a 
peace  officer  for  activity  in  the  discharge  of 
his  daty,  would  be  contrary  to  the  policy  of 
tbe  law.  It  was  said  that  it  was  the  duty  of 
constables  to  endeavour  to  take  felons ;  Com- 
Dig.  Leei,  M .  9  ;  and  to  see  that  bus  and  cry 
be  pursp.ed  from  town  to  town  against  them  ; 
ib.  pi.  10;  and  he  is  punishable  under  various 
statutes  for  neglecting  to  u^e  his  best  endea- 
vonrs  for  their  apprehension ;  i^.  Justice  uf 
Peace ^  15.  70 ;  it  was  also  said  that  no  action 
would  lie  at  tbe  suit  of  a  sailor,  on  the  promise 
of  the  captain  to  pay  bim  extra  wattes,  in 
consideration  of  his  doing  more  than  his  ordi- 
nary  share  of  duty;  Harris  v  ff^atson,  Peake. 
N.  P.  C.  72  i  StiU  V.  Myrick,  2  Camp.  317; 
and  the  same  principle  was  recognised  in 
Newman  v.  IV alters,  3  Bos.  &  P.  612.  The 
ground  of  the  doctrine  is,  not  that  there  was 
any  extortion  bv  the  sailors,  with  whom  the 
bargain  was  made,  but  that  there  was  no  con* 
sideration  for  such  a  promise ;  Burher  v.  Fojc, 
2  {^aund.  135  )  but  the  Court,  as  we  have 
before  stated,  held  that  the  policeman  was 
entitled  to  recover. 


"These  rij^hts  to  private  rewards  are  of 
course  independantof  the  extremely  liberal 
provisions  provided  by  the  legislature  by  this 
section  for  the  extraordinary  expences  or 
diligence  or  exertion  of  police  ofDcers. 

••  And  by  the  7  Geo.  4,  c.  64,  s.  28,  any 
court  of  oyer  and  terminer,  &c.  may  order 
compensation  to  those  wbo  have  been  active 
in  the  apprehension  of  certain  offenders;  and 
by  sect.  30,  if  any  man  is  killed  in  attempting 
to  take  certain  offenders  mentioned  in  sect, 
28,  the  court  may  order  compensation  to  his 
wife  and  family  or  parents,  as  the  case  mav 
be. 

'•  There  is,  therefore,  every  inducement  to* 
encourage  the  police  to  vigilunce  and  a  pro- 
per discbarge  of  their  duties." 

This  work  of  Mr.  Chamock  (as  a  cele- 
brated political  writer  used  to  say  of  his 
own  labours)  is  "  a  nice  little  book,"  full 
of  useful  information,  and  well  calculated 
to  supply  the  demand  on  the  subject  to 
which  it  relates. 
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COPTHOLD. — DOUBLE  FINE. 

In  reference  to  the  case  put  (p.  168,  <iif/«),a8to 
the  lord's  right  to  a  double  fine  upon  the  admis- 
sion of  a  customary  heir  who  claims  through  a 
devisee  who  had  never  been  admitted,  it  seems  to 
me  that  in  effect  the  question  has  been  decided 
in  favour  of  the  lord's  riKht  to  a  double  fine  by 
the  recent  decision  of  Doe  d.  Perry  v.  Wilkin- 
son, 5  Ad.  &  E.  321,  where  it  is  held  that  a 
double  fine  is  payable  where  the  heir  at  law 
who  has  never  been  admitted,  devises  copy- 
holds. It  is  therefore  conceded  by  the  autho- 
rity cited,  that  if  in  the  case  now  undar  con- 
sideration B,  had  derived  title  by  descent,  and 
had  devised  to  C,  and  died  before  admission, 
that  C,  who  then  would  take  as  a  purchaser, 
would  be  liable  to  the  payment  of  a  double 
fine:  h  fortiori  he  would  be  liable  where  he 
took  by  descent  under  a  devisee  who  had  never 
been  admitted.  See  **  Queen  v.  7%e  Lady  and 
Steward  o/ the  Manor  of  Dullingham,  1  P.  & 
D.  172  ;  King  v.  Turner,  1  M.  &  K.  456 ;  and 
Right  v.  Banks,  3  B.  &  Aid.  664 ;  the  principle 
of  which  cases  are  applicable  to  the  present. 
Again,  by  analogy,  tne  decisions  under  the 
bankrupt  law  support  the  lord's  claim  to  a 
double  fine;  for  if  copyholds  are  vested  in 
assignees  under  a  conveyance  from  the  com- 
missioners, two  fines  would  be  payable  upon  a 
sale  to  a  purchaser;  and  to  avoid  a  double 
fine  upon  the  sale  of  a  bankrupt's  copyhold 
estate^  tbe  bargain  and  sale  is  made  directly 
from  the  commissioners  to  the  vendee.  See 
Ex  parte  Holland,  4  Mad.  483;  Drury  v. 
Munn,  1  Atk.  86 ;  and  6  G.  4,  c.  16,  s.  68; 
and  3  &  4  W.  4,  c.  74.  I  think,  therefore, 
that  tbe  claim  of  tbe  lord  for  a  double  fino 
upon  the  admission  of/?.,  is  clearly  sustainable 
under  the  authorities  cited.  R.  S. 
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SUFERIOa  COURTS. 
&or9  C!)anctfIorir  Court. 

JURISDICTION  OF  THE  ECCLS8IA8TICAL 
COURTS.  —  SIGNIFICAVIT*  —  OFFICIAL 
PRINCIPAL. 

[  Concluded /rmn  p,  200.] 

The  Lord  ChnneeUor,  after  takin/if  jtime  to 
consider  the  subject,  i^ve  his  judf(ment  to  the 
foUowio^  eflRect. — when  the  case  was  first 
opened  to  him,  he  threw  out  a  su^f^estion  that 
a  question  of  that  nature,  had  usually  been 
brougrht  before  the  Court  on  a  motion  to  dis- 
charf^e  the  writ  de  contumace  capiendo  issued 
on  the  ngnificatni  from  the  Ecclesiastical 
Court.  The  counsel  for  the  party  had,  however, 
preferred,  as  he  had  an  unaoubted  ri^j^ht  to  do, 
to  rest  his  case  on  the  return  of  the  sherifiTto 
the  writ  of  habeas  corpus,  and  his  Lordship's 
consideration  roust,  therefore,  be  directed,  not 
to  what  had  taken  place  in  the  Ecclesiastical 
Court,  but  to  that  wliich  was  stated  in  the  «t^- 
ntficavit  to  have  taken  place  there.  It  was 
most  important  to  keep  in  view  the  distinction 
between  that  Court's  assuming  a  jurisdiction 
which  did  not  belong  to  it,  and  its  mere  exer- 
cise of  a  jurisdiction  with  which  it  was  legally 
invested.  The  duty  of  this  Court  was  to  pro- 
tect the  prisoner  against  the  exercise  of  the 
former  power,  if  it  really  occurred }  but  a  very 
different  course  should  be  pursued  with  respect 
to  the  other.  The  first  of)jection  taken  to  the 
eignificavit  was,  that  it  did  not  show  that  the 
Sum,  which  the  prisoner  was  in  contempt  for 
not  paying,  had  been  a  church  rate.  His  Lor(f. 
ship  was  of  opinion,  that  that  was  sufficiently 
set  out,  both  with  respect  to  the  terms  used 
in  the  iignificami^  and  with  reference  to  the 
form  prescribed  by  the  act.  The  itgnifieavk 
stated  the  command  to  be  to  pay  2/.  5s. 
*-  rated  and  assessed  on  him,  and  the  sum  of 
125/.  3i,  for  costs,  &c.  pursuant  to  a  monition 
duly  issued  under  the  seal  of  the  Arches  Court 
of  Canterbury,  &c.  in  a  certain  cause  or  bu- 
siness of  the  subtraction  of  church  rates."  He 
was  of  opmion  that  this  statement  was  fully 
sufficient,  and,  consistentlv  with  the  form  pre- 
scribed  by  the  act,  he  did  not  know  that  it 
could  have  been  more  specifically  set  forth. 
The  second  objection  taken,  was,  that  the 
amount  of  the  rate  appeared  to  be  under  the 
sun  of  10/.,  and  that  the  Ecclesiastical  Court 
had,  by  the  53d  of  O.  3,  c.  127,  been  deprived 
of  its  jurisdiction  in  church  rates,  unless  the  sum 
detnanded  exceedsd  10/.,  or  the  validity  of  the 
rate  or  the  liability  of  the  party  was  in  dispute. 
To  sustain  that  objection,  it  must  be  assumed 
that  the  jurisdiction  was  intended  to  be  taken 
away :  such  the  Judges  of  the  Queen's  Bench 
stated  to  be  their  opinion  in  the  case  of  RickeUs 
V.  Bodenham.^  But  it  was  not  his  Lordship's  in- 
tention to  raise  any  doubts  upon  that  point.  In 
that  case,  however,  it  was  decided  that  a  pre- 
vious proceeding  before  magistrates  was  not  ne- 
cessary to  give  the  Ecclesiastical  Court  jurisdic 
tion  in  cases  of  church  rates  under  10/.,  if  their 
validity,  or  the  liability  of  the  parties  was  really 

»  4  Adol.  A  El.  433. 


I  in  question.  It  would  seem,  therefore,  that  it 
must  lie  competent  to  institute  the  suit,  for 
without  suit  in  such  a  case  there  might  be  no 
means  to  show  that  the  validity  or  liability  was 
in  dispute.  It  was  also  decided  m  that  case,  that 
although  the  proceedings  did  not  show  the 
validity  or  liability  was  in  question,  the  party 
sued  was  not  entitled  to  a  prohibition ;  and  it 
seemed  to  have  been  the  opinion  of  the  Judges, 
that  for  that  purpose,  after  a  sentence  in  the 
Arches'  Court,  unless  a  want  of  jurisdiction 
appeared  upon  the  proceedings,  it  would  not 
be  intended.  His  Lordship  could  not,  con- 
sistently with  that  doctrine,  hold  that  the  «ur- 
njficrttii  did  not  state  a  suit  in  which  the  &- 
cfesiastical  Court  had  jurisdiction.  Another  oli- 
jection,  much  relied  on,  was  that  the  signl^ 
cavit  stated  that  the  party  prosecuted  had  never 
appeared,  and  that  without  appearance  the 
Court  was  not  authorised  to  proceed  to  judg- 
ment against  liim  on  the  merits.  In  consider- 
ing that  objection,  it  tnust  be  assumed  that  the 
Court  had  jurisdiction  over  thie  subject,  and, 
if  so,  the  objection,  if  well  founded,  would 
amount  only  to  this,  that  the  Court  had  im- 
properly exerdsed  such  a  jurisdiction  lo  pro- 
nounce an  illegal  judgment.  There  might  be 
many  grounds  on  which  a  judgment  might  be 
illegal,  and,  in  one  sense,  the  Court,  in  pro- 
nouncing such  judgment,  exceeds  its  jurisdic- 
tion ;  Imt  that  was  not  the  sense  in  which  the 
expression  was  used  when  applied  to  such  a 
case  as  the  present.  The  object  of  the  juris- 
diction his  bordship  was  then  exercisintr,  was 
to  keep  the  Ec^esiastical  (Jourt  within  the 
limits  of  the  jurisdiction  which  the  law  had 
assigned  to  it,  and  not  to  correct  any  error  of 
practice  into  which  it  might  have  fallen.  If 
that  distinction  were  not  carefully  kept  in 
view,  every  Court  and  Judge  having  authority 
to  issue  an  habeas  corpus  would  become  a 
Court  of  Appeal  from  the  Court  by  whose 
authority  the  party  was  imprisoned.  In  Dr. 
Beck's  ctise.  Lord  Hardwkhe  very  clearly  made 
the  distinction,  saying  it  was  not  necessary  for 
the  Ecclesiastical  Court  to  show  they  had 
rightly  proceeded.  His  Lordship  did  not  say 
that  the  proceeding  might  not  be  so  inconsis- 
tent witn  all  principle  as  to  justify  him  in 
treating  it  as  a  nullity ;  but  that  could  not  be 
said  in  the  present  case,  in  which  the  course  of 
proceeding  had  been  one  which  had  been  held 
as  legal  in  other  Courts,  and  which  was  essen- 
tial to  the  due  adminii<tration  of  justice,  namely, 
proceeding  to  judgment  in  a  cause  in  which 
the  defendant,  m  full  knowledge  of  the  suit  and 
its  objects,  did  not  choose  to  appear  when 
summoned.  It  had  been  urged  in  the  argu- 
ment at  the  bar,  and  with  perfect  accuracy, 
that  he  could  not  judicially  know  any  thing  of 
the  practice  of  the  Ecclesiastical  Courts,  tfnd 
therefore  that  he  could  not  know  what  was 
meant  by  the  term  '*  usual  intimation  "  in  the 
significatfit ;  yet  he  had  been  referred  to  many 
books  of  practice  in  the  Ecclesiastical  Court  for 
the  purpose  of  proving  that  that  Court  was  not 
justified  in  pronouncing  any  decree  in  absence. 
If  that  were  so,  it  was  not  within  his  province  to 
correct  the  departure  from  uractice.  It  was  then 
ai;gued  that  the  term  "  usuiu  "  was  so  uuccrtain. 
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' BS  to  maike  the  ilgnhScttvii  bad,  on  tbe  authority 
of  the  dedsion  in  nes  v.  Ma6^,  that  the  terms 
"  usual  penance,"  had  been  held  to  be  too 
uncertain.  No  doubt  it  would  be  bad,  if  it  were 
essential  for  this  Court  to  know  what  the  inti« 
mation  was,  as  it  must  in  the  case  referred  to, 
have  been  to  know  what  the  penance  inflicted 
was,  but  as  part  of  the  narrative  of  a  proceeding 
in  a  matter  over  which  the  Ecclesiastical  Court 
had  jurisdiction,  it  was  not  material  to  know 
what  the  intimation  was,  inasmuch  as  it  woidd 
not  be  competent  for  his  Lordship  to  exer- 
cise any  iud|(ment  as  to  whether  it  was  the 
uraal  intimation  or  not.  Besides  which,  it 
was  stated  in  the  eignificmnt  that  the  party 
was  duly  cited,  which  expression  was  as  vaf^e 
as  the  other,  although  it  had  not  been  made 
the  subject  of  observation.  Another  objec- 
tion on  which  great  stress  was  laid,  was,  that 
the  Migni/icavii  was  in  the  name  of  Sir  Herbert 
Jenner,  the  Dean  of  Arches,  and  not  in  the 
name  of  the  Archbishop  of  Canterbury,  and  that 
it  was  imperative  on  the  Court  of  Arches  to 
iaaue  the  ngni/kavH  in  the  name  of  the  latter. 
That  argument  was  not  founded  on  anything 
contained  in  the  act  of  the  53d  Geo.  3.  c.  127» 
but  on  the  form  of  the  iigni/icnvii  set  forth  in 
the  schedule  thereto,  which,  it  was  contended, 
was  only  applicable  to  the  Archbishop  of  Can- 
terbury, if  the  body  of  the  act  and  the  schedule 
could  not  be  reconciled,  it  was  the  duty  of  the 
Court,  interpreting  the  act,  to  make  the  latter 
yield  to  the  u)rmer ;  the  most  that  could  be  sidd 
of  the  schedule  being,  that  it  was  in  the  form  of 
a  precedent  or  example,  to  be  altered  as  occa- 
sion required.  All  doubt,  however,  if  any  exist- 
ed on  tne  question,  had  been  removed  from  his 
mind  by  information  recei\'ed  from  the  proper 
officer  of  the  Court  of  Arches,  that  the  Dean  of 
Arches,  or  official  principal,  always  signed  the 
e/£7itficavit  in  his  own  name.  Another  objec- 
tion remained,  which  would  be  disposed  of  in 
a  few  words.  The  act  of  the  5th  Eliz.  directed 
that  the  writ  should  be  brought  into  the  Queen's 
Bench,  and  in  the  presence  of  the  Judges  should 
be  opened  and  delivered  as  of  recora ;  but  the 
memorandum  to  this  iignifictwit  only  stated 
'*  the  writ  vras  ailowed.  enrolled,  and  delivered 
before  our  Lady  the  Queen  at  Westminster, 
according  to  the  terms  of  the  statute  in  that 
case  made  and  provided,"  omitting  to  state 
that  it  had  been  opened.  Nothing  had  been 
stated  to  have  been  done  contrary  to  the  act, 
and  therefore  the  rule  **  omnia  prentmuniur 
iolemniter  esse  acta,"  applied  to  the  objec- 
tion and  answered  it.  For  these  reasons  his 
Lordship  was  of  opinion,  that  none  of  the  ob- 
jections to  the  Mfgniftcamt  could  be  supported, 
and  the  prisoner  must  therefore  be  remanded. 
Ex  pnrte  Bainee,  In  Jvlley  and  another  t. 
£^<rffft^«.— Sittings  at  Lincoln's  Inn,  Dec.  Ist, 
8th,  9th,  and  15th,  1840. 

VUf  tff^ANcennv'it  Court. 

PEACTICB.— IMJUKCTION. — 8BT-OPP. 


Proceedings  at  late  to  recdner  a  debt  alleged 
to  be  due  on  bond  trill  be  restrained,  if  it 
can  be  satitfactorily  shetrn  to  the  Court 
that  other  dealings  and  transactions  hatw 


'  taken  place  between  the  parties,  and  that 
upon  taking  t^c  accounts  generally,  the 
sum  dmmM  upon  the  bond  would  not  be 
found  due^ 

The  plaintiff  and  defendant  had  for  some 
time  carried  on  business  in  partnership  toge- 
ther, but  the  defendant  having  about  twelve 
years  ago  agreed  to  retire,  an  account  was 
taken  of  his  interest  in  the  concern,  and  a 
bond  was  given  by  the  plaintiff  to  him  for  se- 
curing  7fi00l;  being  the  amount  at  which  his 
share  of  the  partnership  stock  and  effects  was 
settled.  Various  payments  were  subsequently 
made  on  account  of  the  bond,  but  the  defen« 
dant  being  also  entitled  to  considerable  other 
monies  from  the  partnership  effects,  exclusive 
of  the  amount  secured  by  tne  bond,  and  seve- 
ral sums  having  been  subsequently  received 
by  him  in  respect  thereof,  a  coufusion  of  ac  • 
counts  arose,  the  balance  being  stated  differ- 
entlv  by  each  party,  and  the  plaintiff  con- 
tending that  many  sums  admittea  to  have  been 
received  by  the  defendant,  were  paid  on  account 
of  the  bond,  while  the  defendant  insisted  upon 
placing  them  to  the  general  account.  In  this 
state  of  things,  an  action  was  commenced  by 
the  defendant  in  July  1838,  against  the  plaintiff 
to  recover  the  balance  alleged  by  him  to  be 
still  due  on  the  bond,  whereupon  the  plaintiff 
filed  his  bill,  praying  to  have  the  partnership 
accounts  taken,  and  to  restrain  the  defendant 
from  further  proceedings  in  the  action. 

The  common  injunction  having  been  ob- 
tained, application  was  now  made  to  dissolve 
it. 

A".  Bruce,  Jacob,  and  J.  Russell,  in  opposi- 
tion to  the  motion,  con  ten' led  that  it  was 
apparent,  not  only  from  the  accounts  appended 
bv  way  of  schedule  to  the  plaintiff 's  bill,  but 
also  from  the  schedules  to  tiie  defendant's  an- 
swer, that  a  very  small  balance,  if  any,  could 
be  found  du^on  account  of  the  bond ;  and  yet 
the  defendant,  in  defiance  of  the  rule  of  the 
Common  Law  Courts,  which  required  a  plain- 
tiff, suing  for  a  debt,  to  indorse  on  the  writ 
the  actual  amount  of  his  demand,  had  indorsed 
the  sum  of  10,000/.  as  the  sum  due  on  this 
bond.  The  accounts  could  only  be  taken  in  a 
Court  of  Equity,  and  until  this  waa  done,  it 
was  unjust  that  the  plaintiff  should  be  harassed 
by  proceedings  at  law,  when  it  might  ultimately 
turn  ont  that  there  was  little  or  nothing  due 
from  him. 

Bethell  and  NiehoU,  contrh,  denied  that  the 
result  of  the  accounts  would  be  such  as  was 
stated  on  the  other  side.  Besides,  the  plaintiff 
had  no  right  to  mix  up  the  claim  on  the  bond, 
which  arose  out  of  a  separate  and  distinct 
transaction,  with  any  other  matter,  and  there 
being  a  large  balance  still  due  on  account  ot 
it,  the  defendant  should  not  be  permitted  to 
prevent  him  from  exercising  his  legal  rights 
for  the  recovery  of  it,  because  he  complained 
of  an  improper  adjustment  of  other  accounts. 

The  fuce  Chancellor  was  of  opinion  that  the 

plaintiff  was  entitled  to  set  off  against  the 

bond  any  balance  which  might  be  found  due 

*  to  him  on  the  general  account,  and  that  the 

I  injunction  must  therefore  be  continued ;  hut 

a  sutlicient  sum  should  be  brought  into  Court 
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to  answer  any  cluiin  that  ini>(bt  eventually  be 
established. 

Order  aecordiniirlv. —  Coward  v.  Coieard, 
Nov.  l/lh  and  I8lh,'l840. 

PRACTICE.  —  EFFECT   OF  THE   CROWN'S   SIGN 
MANUAL  WITH  REGARD  TO  CHARITY  FUNDS. 

The  discretion  of  the  Crown  cannot  be  ques- 
tiened  where  funds  for  choritMe  purposes 
are  directed  to  be  paid  to  the  Queen, 

A  decree  had  been  obtained  by  which  cer- 
tain funds  were  directed  to  be  applied  for 
charitable  purposes,  in  such  manner  as  the 
Queen  by  her  sign  manual  shoidd  direct. 

ff^ray^  for  the  Crown,  applied  to  have  the 
funds  paid  to  the  Commissioners  of  Woods  and 
Forests,  to  whom  her  Majesty  had  directed 
them  to  be  paid,  for  the  purpose  of  being  ap- 
plied by  them  in  such  manner  as  her  Majesty 
should  thereafter  declare. 

Blunt,  for  the  defendant,  objected  that  the 
order  could  not  l)e  granted  without  the  pur- 

Eoses  for  which  the  funds  were  to  be  applied 
emg  specified  therein ;  but 
The  yice  Chancellor  said  that  the  decree 
having  left  the  discretion  to  her  Majesty  of 
appropriating  the  funds,  it  must  be  presumed 
that  discretion  would  be  exercised  soundly. 

Attorney  General  v.  Marquis  tf  Londonatrry, 
January  Idth^  1841. 

COMPUTATION   OF   TIME. —  ACCUMULATION. — 
MONET  AND  LAND. 

j4  devise  to  trustees,  upon  trutt  to  accumulate 
for  twenty^ne  years  from  the  death  of  the 
testator,  is  to  be  calculated,  for  the  purposes 
of  accumulation, fyom  the  day  after  the  death 
of  the  testator. 

Money  directed  to  be  laid  out  in  the  purchase 
of  land,  and  in  the  mean  time  to  be  invested 
in  the  funds,  is  not  considered  as  land,  if 
placed  in  the  funds,  so  as  to  give  a  tenant 
for  life  the  same  benefit  from  the  dividends 
which  he  would  have  been  entitled  to  from 
rent. 

The  testator  in  this  case  devised  to  certain 
trustees  all  his  real  and  personal  estate,  upon 
trust  to  receive  the  rents,  issues,  and  produce 
thereof  for  twenty-one  years  from  his  death, 
and  to  accumulate  the  income  thereof,  and  in- 
vest it  in  the  purchase  of  freehold,  leasehold, 
or  copyhold  estates,  and  in  the  mean  time  and 
until  such  purchases,  to  invest  it  in  the  funds, 
or  on  real  securities.  He  then  directed  the 
estates  to  be  so  purchased  to  be  conveyed  to 
certain  uses,  which  had  since  become  incapable 
of  taking  effect,  with  remainder  to  the  use  of 
his  nephew,  Thomas  Ince  Gorst,  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail, 
with  divers  remainders  over.  The  testator  died 
on  the  6th  of  January,  1820.  The  accumula* 
tions  had  not  been  laid  out,  but  were  invested 
in  the  funds,  and  the  question  was  whether  the 
nephew  was  entitled  to  the  dividends  on  the 
stock  which  had  accrued  due  on  the  6th  of 
January,  1841,  or  whether  they  were  to  be  re- 
tuined  by  the  trustees  as  part  of  the  accumu- 
lated fund. 


Jacob  and  Ellison,  for  the  nephew,  ron- 
tended  that  the  time  limited  bv  the  testator 
for  the  accumulation  ought  to  oe  considered 
as  having  expired  at  the  end  of  the  4th  of 
Januarvs  and  the  dividends  not  having  accrued 
due  till  the  6th,  their  client  was  entitled  to 
them.  The  leading  case  upon  the  subject  was 
that  of  Lester  v.  Garland,  16  Ves,  248,  decided 
by  Sir  fVilliam  Grant;  but,  although  in  that 
case  it  was  held  that  the  day  of  the  testator's 
death  was  to  be  considered  exclusivelv>  yet  it 
was  expressly  stated  that  no  general  rule  could 
be  laid  down,  but  each  case  must  be  governed 
by  its  own  peculiar  circumstances,  and  nu- 
merous cases  had  since  been  decided  in  which 
the  day  had  been  reckoned  both  inclusively 
and  exclusivelv.  Ex  parte  Furquhar,  re  Star- 
key,  1  Mont  &  M'A.  7;  Gudsan  v.  Sanctuary, 
4  Barn.  &  Ad.  266;  in  the  matter  of  li'hitim, 
1  Mont.  &  Ch.  671 ;  Pellew  v.  The  /nhabitaats 
of  fFamford,  9  Bam.  &  Cr.  135;  Har^  v. 
Ryle,  ib.  GOA;  Blunt  v.  f^eslop,  8  Ad.  &  E. 
677.  But  even  if  the  Court  should  be  of  opi- 
nion that  the  term  ceased  before  the  January 
dividends  became  due,  it  was  still  open  to 
Question  whether  the  trustees  could  claim 
them,  for  although  under  the  stat.  25  G  2, 
c.  279  the  dividends  might  be  considered  as 
payable  on  the  6th,  they  were  never  in  fact 
paid  till  the  f)th,  on  which  day  the  receipt  for 
them  was  alwavs  dated.  Besides  which,  the 
nioney  invested  in  the  funds  having  been 
directed  to  be  laid  out  in  land  must  be  looked 
upon  as  land,  and  in  that  view  the  tenant  for 
life  would  be  entitled  to  the  whole  income. 

James  ff^igram  and  Lowwtes,  contrh. — The 
words  of  the  act  are,  that  the  dividends  shall 
be  paid  half  yearly  on  the  6th  of  January  and 
6th  of  July,  and,  therefore,  although  not  ac- 
tually paid,  must  be  deemed  due  on  those 
days.  iTie  decisions  are  all  perfectly  uniform, 
wherever  the  time  is  directed  to  be  calculated 
as  and  from  a  particular  day,  in  excluding  that 
day,  and  when  a  testator  speaks  of  twenty>oiie 
vears  from  his  death,  the  time  must  b^in  to 
be  reckoned  from  the  day  after  his  death. 
Achland  v.  Luttley,  9  Ad.  &  E.  S79.  The 
'lliellusson  Act  aUowed  the  testator  to  accu- 
mulate up  to  and  including  the  6th  of  Jannaiy, 
and  he  must  be  considered  to  have  availed 
himself  of  that  statute. 

The  y^ice  Chancellor  said  he  understood  the 
rule  to  be,  that  when  a  party  creates  a  term 
from  a  certain  day,  that  day  is  excluded  in 
calculating  the  time,  which  begins  to  run 
from  the  day  following.  Now  here  the  tes- 
tator devised  all  his  property  to  trustees,  upon 
trust  to  receive  the  produce  of  it  for  twenty- 
one  years  f)rom  his  death,  and  to  accumulate 
the  income  thereof  and  invest  it;  and  his 
Honor  thought  it  to  be  perfectly  clear,  that  in 
such  a  case  the  accumulation  woidd  extend  to 
and  include  the  twenty,  first  anniversary.  The 
day  after  the  death  of  the  testator  was  to  be 
considered  as  the  pomt  from  which  to  reckon, 
and  the  whole  ot  the  last  dav  on  which  the 
term  ended  would  be  included  in  the  calcula- 
tion. That  which  accrued  before  the  term 
was  ended,  that  ia,  in  the  course  of  the  6th  of 
Januan-,  was  thus  a  portion  of  the  fund  to 
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wbich  the  tnistces  for  accumulation  were  en- 
titled. As  to  the  argument  that  because  the 
produce  of  the  testator's  estate  was  directed  to 
be  laid  out  in  land^  therefore  it  must  he  consi- 
dered as  if  laid  out,  and  the  aimual  income 
must  be  considered  as  rent,  and  be  subject  to 
apportionment,  that  was  not  correct ;  and  with 
regard  to  the  time  when  the  dividends  are 
cldmable»  they  ibust  be  taken  to  be  paid  when 
payable ;  and  the  day  on  which  they  are  pay- 
able bein^  the  5th  of  January,  they  must  be 
considered  as  part  of  the  accumulated  fund 

Petition  dismissed  as  to  that  part  which 
prayed  a  declaration  of  the  Court  that  the 
tenant  for  life  was  entitled  to  the  dividends. — 
Gorsl  V.  Lowndes,  January  15th,  1841. 


Halltf  Court. 

P1UCT1CB. — EXAMINATION  OP  W1TNE89BS  DK 

BENE  E88B. 

j4  motion  to  examine  a  wttn^ts  de  bene  esse 
mutt  be  founded  on  affidavits  tehich  stotr 
with  precision  the  facts  to  which  the  esami- 
nation  is  to  fie  limited,  and  that  the  witufst 
proposed  to  he  ejramined  is  the  sole  witness. 
Such  a  motion  cannot  be  made  ex  parte. 

An  order  had  been  made  r.r  parte  in  this 
cause  for  the  examination  of  a  witness  de  l>ene 
essey  and  a  motion  having  afterwards  been 
made  to  dischar^re  this  order  for  irregularity. — 

The  Mniter  tif  the  Rolls,  having  taken  time 
to  conjiider^  now  delivered  judi^ment.  An  order 
had  been  o btai md  ^»r  y^fir/^  for  the  examina- 
tion de  bene  esse  of  Mr.  Hertz,  who  had  been 
stated  to  l>e  the  only  witness  to  a  material  fact, 
and  the  motion  was' to  set  aside  this  order  for 
irregularity.  The  grounds  relied  en  in  support 
of  the  motion  were,  1st,  that  the  order  ought 
not  to  have  been  made  without  notice  of  the 
intended  application  to  the  other  side ;  2«lly, 
that  the  Bthtfavits  on  which  the  order  had  tieeu 
granted,  did  not  sufficiently  shew  huw  Hertz 
was  the  sole  witness  to  the  particular  fact ; 
3<lly,  that  the  affidavits  did  not  state  with  suf- 
ficient precision  the  facts  to  which  the  exami- 
nation  was  to  be  limited ;  and  4tbly,  that  the 
order  gave  liberty  for  a  general  examination, 
and  was  not  confined  to  facts  with  regard  to 
which  the  witness  was  stated  to  be  the  sole 
witness. 

In  Hankin  v.  Middleditch,^  Lord  Thurloir 
made  an  order  on  an  ejp  parte  applic  ation  that 
a  witness  should  be  examined  de  tene  esse^ 
and  for  several  years  past  the  practice  has 
been  to  make  such  orders;  but  the  case  before 
Lord  Thurlow  is  the  only  case  where,  in  the 
reported  cases,  the  motion  appears  to  have 
been  er  parte.  In  Shirley  v.  Ferrers fi  and 
Pearson  v.  Ward,^  the  motions  were  made 
tipon  notice,  and  notwithstanding  a  contrary 
practice  has  prevailed,  such  application  should 
be  on  notice.  But  if  this  objection  did  not 
arise,  the  affidavits  are  nut  sufficient,  for  they 
do  not  state  the  circumstances  in  the  manner 
required  by  the  rules  of  the  Court  for  such  an 

•  2  Bro.  C.  C.  640.  »>  3  p.  \Vn,3.  77. 

•  1  Cox,  177. 


order.     Roirf  vi 


Considering  that 


------  •  ^^W||9|WK.(  ||||^       (Milk 

the  piactu-e  has  prevailed  for  a  considerable 
time,  to  make  similar  orders  en  ex  parte  ap. 
plicntions,  although  they  ought  to  be  made  on 
notice,  the  order  mua't  be  discharged,  but 
without  costs. 

o  ^^rjler  accordingly.— /^d,;,^  v.  Hope,  Dec. 
otu,,  1840. 

eatiren'tf  iSenrfk. 
[Before  the  Four  Judges.] 

SPIRITUOUS  LIQUORS. — STATUTE. 

The  24  Geo  1>,  c.  40,  s.  12,  is  without  re- 
striction  and  qualification,  and  there/ore  no 
action  can  be  maintained  for  spirt ts  sold, 
where  the  sale  is  of  a  quantity  lest  in  value 
than  20s. 

This  was  a  case  argued  some  time  since,  and 
in  which  the  Court  had  taken  time  to  consider. 
The  points  arising  in  the  case  are  so  fully  stated 
in  the  Judgment,  that  it  has  been  deemed  un* 
necessary  to  repeat  the  arguments. 

liord  Denman  now  delivered  Judgment 

This  was  an  action  for  goods  sold  and  delivered. 
The  plea  was,  that  the  demand  was  for  and  in 
respeyt  of  certain  spirituous  liquors  sold  by 
the  plaintiff  to  the  defendant,  and  that  there 
was  no  demand  for  any  other  matter,  and  that 
no  part  of  the  sum  claimed  by  the  plaintiff 
from  the  defendant  was  bond  hde  contracted 
for  by  the  defendant  at  any  one  time  to  the 
amount  of  20*.  or  upwards.    ITie  replication 
alleged  that  the  defendant  carried  on  ttie  busi- 
ness of  an  eating  house  keeper,  and  that  the 
liquors  were  sold  to  the  defendant  for  the  use 
of  his  customers,  and  not  for  his  own  personal 
use.    There  was  a  special  demurrer  to  this 
replication,  setting  forth  that  the  terms  of  the 
statute  were  general  in  their  form,  and  that 
there  was  no  exception  of  the  case  alleged  in 
the  plea.    On  the  argument,  the  goodness  of 
the  plea  was  chiefly  considered     The  24  G.  2, 
c.  4»,  was  passed  for  the  more  effectually  re- 
straining the  retailing  of  distilled  spirituous 
liquors,  and  the  12th  section  is  that  on  the 
construction  of  which  this  case  must  depend. 
As  to  the  plea,  it  was  objected  that  the  terms 
of  the  plea  did  not  sufficiently  make  it  appear 
that  the  sale  itself  was,  in  each  instance,  that 
of  a  quantity  of  spirits  leas  in  value  than  20#. ; 
but  that,  for  ought  that  appeared,  it  might  be 
that  the  sale  was  for  a  sum  exceeding  that 
amount,  but  that,  by  prompt  payment  of  a 
part,  the  sum  had  been  reduced  below  it.    But 
we  are  of  opinion  that  this  plea  ought  to  be 
read  like  any  other  composition,  and  that  no 
violent  or  forced  construction  ought  to  be  put 
upon  it,  and  so  readmg  it,  we  think  that  it 
does  sufficiently  allege  that  each  sale  was  for 
an  amount  less  in  viUue  than  20*.     if,  there- 
fore, the  replication  does  not  furnish  an  an- 
swer to  the  plea,  it  is  clear  that  on  the  plea 
itself  the  defendant  must  succeed.    Then  we 
come    to    consider  what  is  the    replication. 
Does  it  contain  an  answer  to  the  plea  ?  or,  in 
other  words,  is  there  any  implied  exception  in 
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the  statute  exempting  the  merchant,  who  sells 
to  a  person  for  the  puq)08e  of  that  person 
sellhig  again,  Irom  being  liable  to  its  pro- 
visions?   In  the  argument  we  were  referred 
to  the  case  of  Proctor  v.  Nicholson,^  where 
Lord  Abinger  ruled  that  the  statute  did  not 
apply  to  a  hotel  keeper,  who  sold  spirits  to  a 
guest  who  was  resident  in  his  hotel.    This 
Court,  however^  had  decided  the  reverse  in  the 
case  of  Burnpeat  v.  Hutchinson,^  adopting  in 
such  decision  the  case  of  Gilpin  v.  RenaieS 
But  we  are  also  called  on  to  notice  a  case 
which  is  not  to  be  distinguished  from  the  pre- 
sent, and  if  a  good  authority,  must  dedde  that 
which  is  now  under  our  consideration.    In  the 
case  oi  Jackson  v.  j4ttrUl,^  where  the  spirits 
were  supplied  to  the  keeper  of  an  eating  house 
to  be  consumed  by  his  customers.  Lord  Kenyon 
held  him  liable  for  the  amount,  considering 
that  his  case  did  not  come  within  the  statute, 
as  the  spirits  were  not  supplied  him  for  his 
own  consumption.    On  looking  into  the  12th 
section  uf  the  statute,  which  prohibits  the  sale 
of  liquors  to  a  less  amount  than  20#.,  and  on 
wMcn  this  plea  is  founded,  we  do  not  find  in  it 
any  exception  introduced  to  control  the  mean- 
ing of  the  plain  words  used  in  the  enactment 
of  this  prohibition,  nor  to  affect  the  plfun  con- 
struction of  them,  which  reason  ivarrants  us  in 
giving.    We  have  already  referred  to  the  case 
before  this  Court  of  Burnpent  r.  Hutchinson. 
and  we  must  notice  the  terms  in  which  Lord 
Tenterden   deKvered   the  judgment   of  the 
Court  in  that  case.*    He  said,  '*  The  words 
of  the  act  are  free  from  doubt.    I'hey  contain 
a  general  and  absolute  prohibition  of  the  sale  of 
spirits  unless  delivered  in  quantities  amounting 
to  more  than  2()«.  in  value  at  one  time.    We 
are,  however,  desired  to  narrow  the  construc- 
tion by  introducing  the  oualification  of  a  sale 
to  the  consumer  himselr,  and  by  confining  it 
to  the  case  where  the  spirits  have  been  sold 
alone.    But  it  would  be  a  great  evil  to  intro- 
duce such  qualifications,  and  I  think,  if  we  did 
BO,  we  should  probably  defeat  the  intention  of 
the  legislature."    We  fully  agree  with  that 
reasoning,  and  the  consequence  is  that  judg- 
ment here  must  be  entered  for  the  defendant. 
Hughes  V.  Doll,  H.  T.  184 1 .    Q.  B.  F.  J. 

PRACTICR. — coroner's  INQUISITION* 

On  a  motion  to  set  aside  an  inquisition^  a 
statement  of  the  points  on  which  the  inqui- 
sition  is  objected  to,  must  be/Urnished  to 
the  other  side. 

Mr.  AdfHtton  moved  for  a  rule  to  shew  cause 
why  the  inquisition  in  this  case  should  not  be 
set  aside.  He  mentioned  one  point  on  which 
the  Court  thought  him  entitled  to  a  rule,  and 
then  being  intormed  of  the  opinion  of  the 
Court,  he  said  that  he  had  other  objections. 

'Ilie  Attorney  General  said  that  it  woidd  be 


convenient  if  his  learned  friend  would  give  a 
statement  of  these  other  points  to  the  coroner. 

Mr.  Addison  said  that  he  was  not  aware  that 
there  was  any  practice  requiring  him  to  do  so. 

Per  Curiam. ^^Then  let  such  be  the  practice ; 
we  think  it  proper. 

The  Queen  v.  The  York  and  North  Afidlimd 
Hiitway  Company,  H.  T.  1841.    Q  B.  F.  J. 


^ViisxCi  Bencfi  ^riuticf  Court. 

STRIKING  ATTORNST  OFF  THE  RDLIt  AT  BI8 
OWN  RBQDS8T.— AFFIDAVIT. 


Where  an  attorney  makes  an  appUeutwn  t0 
be  struck  off  the  roll,  his  afidrntit  should 
not  only  state  that  nopreeeedsmg  ispeneRng 
against  him,,  but  thai  he  cMpects  none, 

Leahu  moved  to  strike  an  attorney  off  the 
roll  at  his  own  request.  The  affidavit  on  which 
the  application  was  founded,  stated  that  no 
proceeding  was  pending  against  the  applicant, 
but  did  not  proceed  to  state  that  none  was 
expected. 

Williams,  J.,  thought  the  omission  fatal, 
and  therefore  directed  the  affidavit  to  be 
amended  in  that  particular. 

Application  refused. — Ejt  parte  , 

H.T.  1841.    Q,B.P.C. 


•  7  Car.  &  Payne,  76. 
b  5Bam.  &Ald.241. 
c  1  Sel.  N.  P.  61. 
d  Peake.  N.  P.  C.  180. 
«  5  Bam.  h  Aid.  242. 


RBVIBWINO  TAXATION. — MALICIOUS  PROSE- 
CUTION.— STET  PROCESSUS. — COSTS. 

Where  parties  agree  to  a  stet  processus,  the 
plaintiff'  consenting  to  accept  a  Irss  sum 
than  that /or  which  the  verdict  was  found 
in  his  favour,  the  same  rules  of  tajsation,  it 
seems,  are  to  be  applied  with  respect  to  the 
taxation  of  costs,  tn  determining  the  amount 
to  be  paid  to  the  plainiiff  as  ^no  stet  pro- 
cessans  had  been  entered, 

Kelly  moved*  on  the  part  of  the  defendant 
in  this  case,  to  review  the  Master's  taxation.  It 
was  an  action  for  a  malicious  prosecution,  in 
maliciously  prosecuting  the  plaintiff'  for  per- 
jury. The  declaration  contained  eleven  dif- 
ferent subjects  of  complaint ;  but  at  the  trial, 
the  plaintiff  abandoned  every  ground  of  com- 
plaint except  one.  On  this  the  jury  found  a 
verdict  in  favour  of  the  plaintiff  for  SOO/. 
da:nages.  A  motion  was  afterwards  made  for 
a  new  trial*  on  various  grounds,  both  of  lavr 
and  fact.  The  Court  suggested  on  that  occa* 
sion,  that  the  parties  should  agree  to  a  com- 
promise of  the  action.  It  was  ultimately 
arranged  between  the  parties  that  a  sum  of 
250/.  should  be  accented  by  the  pluntiff,  to- 

S ether  with  costs,  and  that  on  payment  of  the 
amages  and  costs,  a  stet  processus  should  be 
entered.  When  the  costs  came  to  be  taxed, 
the  Master  taxed  them  as  if  the  plaintiff  had 
succeeded  on  all  the  grounds  of  complaint 
contained  in  his  declaration,  although  he  had 
abandoned  ten  elevonihsof  his  complaint.  This 
it  was  submitted,  was  an  improper  mode  of 
taxation,  as  the  mere  fact  of  a  stet  processus 
being  entered  could  not  Interfere  mtb  Che 
course  of  practice  properly  iiiopted  on  tiza* 
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tion,  wbeD  tbe  pldntiff  had  oaly  succeeded  at 
to  part  of  bis  .complaint.  The  uiual  course 
was  to  deduct  from  the  amouut  of  the  plain- 
tiff's costs,  ten-elevenths  of  the  amount  of 
comsers  fees,  and  the  expenses  of  briefs, 
ivitnesses,  and  other  matters,  or  such  modifi- 
cation of  that  proportion  as  each  particular 
case  required.  If  this  coarse  was  not  pursued, 
gnnt  injustice  must  be  worked  to  the  defen- 
dant. 

fFiiliams,  J.,  intimated  that  the  principle 
adopted  by  the  Matter  in  this  ease,  was  not  a 
correct  one,  and  therefore  granted  the  rule 
nisi  to  review  the  taxation. 

Rale  frranted. — TYifemiom  v.  Brown,  H.  T. 
1841.    Q.  B,  P.  C. 


ATTACHMBNT, — ACTION. — COST*.— BXBCU- 
TIOM. — NBW  WB1T8. 

//  seems  that  the  new  writs  issued  under  I  Sf 
2  yict.  c,  110,  upptjf  to  cases  where  the 
order  of  Court  tought  to  be  enfwced  under 
s.  18  o/the  act  is  for  costs  only. 

In  this  case  a  rule  had  been  dtscharj^^ed 
with  coaU,  and  it  was  proposed  to  issue  exe- 
cution on  the  rule  of  Court,  directinjj^  the  costs 
to  be  paid  in  accordance  with  the  provisions 
of  1  &  2  Vict.  c.  110,  s.  18.     The  words  of 
thaC  section  are,  *'  that  all  decrees  and  orders 
of  Courts  of  Equity,  and  all  rules  of  Courts 
of  Common  Law,  and  all  orders  of  the  Lord 
Chancclior,  or  of  Courts  of  Review  in  matters  of 
bankruptcy,  and  aU  orders  of  the  Lord  Chan- 
cellor in  matters  of  lunacy,  whereby  any  sum 
of  money,  or  any  costs,  charges,  or  expenses 
shall  lie  pavable  to  any  person,  shall  have  the 
effect  of  judgments  in  the  SSuperior  Courts  of 
Common  Law,  and  the  person  to  whom  any 
such  monies  or  costs,  charges  or  expenses, 
shall  be  payable,  shall  be  deemed  Judgment 
creditors  within  the  meaning  of  this  act;  and 
all  powers  hereby  ^iven  to  the  Judji^es  of  the 
Superior  Courts  of  Common  Law,  with  respect 
to  matters  depending  in  the  same  Courts,  shall 
and  may  be  exercined  by  Courts  of  Euuity 
with  respect  to  matters  therein  depending, 
and  by  the  Lord  Chancellor  and  the  Court  of 
Review  in  matters  of  bankruptcy,  aud  by  the 
Lord  Chancellor  in  matters  of  lunacy ;  and  all 
remedies  hereby  given  to  judgment  creditors, 
are  in  like  manner  given  to  any  person  to  whom 
any  monies  or  costs,  charges  or  expences,  are 
by  such  orders  or  rules  respectively  directed  to 
be  paid."    The  question  was,  whether  any  of 
the  writs  %vhich  had  been  issued  under  the  au- 
thority of  the  act,  applied  to  a  case  like  this, 
where  the  order  was  inade  for  the  payment  of 
costs  only,  and  not  for  the  payment  uf  money 
and  coats,  as  none  of  the  writs  applied  to  costs 
merely. 

Kuowles  submitted,  however,  that  in  accor- 
dance with  the  language  of  the  section  above 
cited,  no  doubt  could  exist  that  one  of  those 
writs  might  be  issued  in  respect  to  thia  claim 
for  coats. 

mUiums,  J.,  thought  that  looking  at  the 
language  of  the  section  in  question,  thcie  was 


no  doubt  that  the  plaintiff  was  entitled  to 
avail  himself  of  one  of  those  writs,  in  order  to 
enforce  his  claim. 

Application    (granted.  —  fFitherington    v« 
Garrtf.  H.  T.  1841.    Q.  B.  P.  C. 


ARBITRATION.— AWARD.— CBRTiriCATS.— 

1IKR1T5. 

T%e  rule  that  the  Court  will  not  interfere 
with  an  award,  on  the  ground  of  a  mistake 
on  the  part  iif  the  arlairator  as  to  the  merits 
of  the  reference,  applies  also  to  the  case  of 
a  certificate. 

This  was  an  action  for  work  and  labour, 
goods  sold  and  delivered,  and  on  an  account 
stated.  The  cau^e  came  on  to  be  tried  at  the 
sittings  after  last  Michaelmas  Term,  and  after 
it  had  proceeded  some  way,  the  learned  judge 
presiding,  suggested  that  it  would  be  desirable 
the  matters  in  dispute  should  be  referred.  It 
was  agreed  between  the  parties,  that  the  mat- 
ters in  the  cause  should  be  referred  to  a  gen- 
tleman of  the  bar,  and  that  he,  in  order  to 
save  expence,  should  make  a  certificate  in* 
stead  of  an  award.  Tbe  parties  and  their  wit- 
nesses appeared  before  the  arbitrator,  and 
produced  their  respective  proofs  and  vouchers. 
Among  the  rest  a  receipt  from  the  plaintiff  to 
the  defendant  was  produced.  This  properly 
applied  only  to  certain  claims  bv  the  plaintiff 
upon  the  defendant,  not  includea  in  the  plain- 
tiff's demand.  The  learned  arbitrator,  how- 
ever, thought  that  it  applied  to  the  whole  of 
the  plaintiff's  claim,  and  accordingly  gave  his 
certificate  to  the  effect,  that  no  claim  existed 
on  the  partof^the  plaintiff  upon  the  defendant. 

f^.  Lee  now'  moved  to  set  aside  this  certifi-' 
cate,  ou  the  ground  that  the  arbitrator  was 
mistaken  in  the  conclusion  at  which  he  had 
arrived  with  rei<pcct  to  the  merits  of  the  case. 
It  was  perfectly  true,  that  in  general  the  award 
of  an  arbitrator  could  not  l>e  set  aside  on  the 
ground  of  anjr  mistake,  either  in  law  or  in  fact, 
which  an  arbitrator  committed,  but  which  did 
not  appear  on  the  face  of  the  award.  That 
was  a  doctrine  which  might  well  apply  to 
awards,  because  there,  the  arbitrator  was  made 
a  Judge,  both  of  law  and  fact.  Where  a  cer- 
tifieate  only  was  given,  the  case  was  different. 
The  arbitrator  was  there  placed  in  the  situation 
of  the  Jury,  and  was  only  required  to  Judge  of 
the  fact.  If  the  Jury  made  a  mistake  in  point 
of  fact,  and  gave  a  verdict  against  the  evi- 
dence, the  Court  would  interfere  to  set  the 
error  ri^ht.  The  arbitrator  being  in  the  silu- 
atiou  of  the  Jury,  no  reason  cotdd  exist  for 
not  Interferini^  to  correct  his  mistake.  If  the 
Court  did  not  interfere  in  the  present  instance, 
the  greatest  injustice  would  be  wrought  to  iJie 
plaintiff,* in  consequence  of  the  extraordinary 
mistake  into  which  the  arbitrator  had  unac- 
countably fallen. 

fFilliams,  J.,  was  of  opinion  that  the  case 
of  a  certificate  could  not  be  distinguished  from 
that  of  an  award.  The  same  practice  must 
regulate  both,  with  respect  to  mterferioff  with 
applications  founded  on  the  suggested  mistake 


Svpeiior  Courts :  Q.  B.  Practice  Ctmrt.-- Notes  of  the  Term, '•^Letter  Box. 


of  the  nrbiirator  on  the  merits.    The  Courl 
could  uoK  iiiterfert)  ^tith  the  certificate. 

Rule  refused  -^Pricey,  Price,  H.  T.  1841 . 
Q.  B.  P.  C. 

COSTS  OF   THE    DAY. — JUDGMENT  AS  IN  CASE 
OP  A  NONSUIT  — STAYING  PROCEEDINGS. 

fVhere  a  rule  for  the  costs  of  the  day  for  not 
proceeding  to  tri'ii  is  applied  for,  the  court 
will  not  alhw  it  to  be  drawn  up  with  a  stay 
of  the  plaintiff's  proceedings. 

In  this  case  a  rule  for  judgment  as  in  case  of 
a  nonsuit  had  been  obtained,  and  a  motion  was 
now  made  for  the  costs  of  the  day,  the  plaintiff 
not  having  proceeded  to  trial  pursuant  to  no- 
tice. 

trallinger,  who  made  the  application  for  the 
costs  of  the  day,  was  instructed  to  make  it  part 
of  the  rule  toat  the  plaintiff's  proceedmgs 
should  in  the  mean  time  be  stayed.  He  was 
not  aware  of  any  precedent  for  the  application, 
but  he  made  it  pursuant  to  his  instructions. 

IFilliams,  J.  (after  consulting  Master  Bunce) 
was  of  opinion  that  such  an  application  was 
contrary  to  the  practice,  and  therefore  could 
not  be  gninted. 

Rule  refused.-^ ^VfW^fl  v.  Brt/u,  11.  T.  1841. 
Q.  B.  P.  C.  . 


JUDGMENT  ON  AN    OLD    WARRANT    OF  ATTOR- 
NEY.— PROOF  OF  DBFKNDANT's  LIFE. — 
AFFIUATIT. 

^hat  is  sufficient  proof  t^  a  defendant  being 
.   alive  within  a  re*/sonable  time  previous  to 

making  an  application  tosignjndgment  on 

an  old  warrant  of  attorney. 

This  was  an  application  for,  leave  to  sign 
judgment  on  an  old  warrant  of  attorney.  Tu 
order  to  prove  that  the  defendant  was  still 
alive,  an  affidavit  was  produced,  which  stated 
that  the  defendant  haa  been  seen  alive  within 
six  months,  that  the  deponent  had  been  in- 
formed by  the  defendant's  attorney  that  the 
defendant  was  living  near  Bruges ;  that  on  the 
24th  December  the  deponent  saw  the  defen- 
dant's attorney  again,  and  he  told  the  depo- 
nent that  he  haa  received  a  letter  from  the 
defendant  on  the  21  st  of  the  same  month. 
This  information  the  deponent  swore  that  he 
believed  was  true.  It  was  also  stated  in  the 
affidavit  that  a  letter  was  produced  by  the 
attorney  to  the  deponent  as  the  one  received 
from  Bruges,  and  the  deponent  pwore  that 
from  the  knowledge  he  had  of  the  defendant's 
hand*  writing,  he  believed  that  letter  to  be  in 
his  hand- writing, 

^f7//ffi»<,  J.,  was  of  opinion  that  that  was 
enough  to  entitle  the  plamtiff  to  a  rule. 

Rule  granted  —  Goodman  v.  Trevanion, 
H.  T.  1841.    Q.  B.  P.  C. 


RULE  TO  COMPUTE  —SPECIAL   SERVICE. — 
PRINCIPAL   AND  AGENT. 

Under  what  circumstances  the  Court  will 
allow  service  of  a  rule  to  compute  to  be 
made  on  one  of  the  family  of  the  defendant. 

lu  this  case  the  defendant  having  suffer e 


judgment  by  default  in  an  action  on  a  bill  of 
exchange,  a  rule  to  compute  %vas  obtained.  On 
moving  lo  m.)ke  the  rule  absolute,  it  was 
sworn  that  the  person  seeking  to  effect  the 
service,  had  gone  to  the  residence  of  the  de- 
fendant and  served  the  rule  in  the  osual  man- 
ner on  a  female,  who  was  sworn  to  form  part 
of  the  defendant's  family.  What  relation  she 
bore  to  the  defendant  was  not  ascertained. 
She,  liowever,  promised  to  give  the  rule  to  the 
defendant. 

^therton,  who  moved  to  make  the  rule  aliso- 
lute,  contended  that  this  was,  under  the  cir- 
cumstances, a  sufficient  service. 

Patieson,  J.,  was  of  opinion  that  the  rule 
might  be  made  absolute  ou  this  affidavit  of 
service. 

fTeedrm  v.  Lipman,  M.  T.  1 840.    Q.  B.  P.  C. 


NOTES  OF  THE  TERM. 


LAW  CHANGES. 

The  rumour  that  Mr.  Justice  Littledale  will 
retire  from  the  Bench  at  the  close  of  this 
Term,  to  which  we  alluded  some  time  back, 
has  been  agadn  revived.  We  believe  it  to  be 
founded  in  truth,  and  that  the  Solicitor  Gene- 
ral will  accept  the  vacant  Judgeship. 


BII«ART  TERM  BXAMINATIOK. 

We  understand,  that  in  consequence  of  a  con* 
siderable  number  of  the  Candidates  having 
omitted  to  leave  their  testimonials  of  service 
witliin  the  first  seven  days  of  Term,  or  having 
postponed  their  ExaminaUon  till  next  Term, 
there  remain  only  ninety-two  to  be  examined 
next  Wednesday,  the  27th  instant.  This  is 
the  smallest  number  since  the  Examination 
was  instituted.  It  is  now  just  Ave  fears  from 
th3  promulgation  of  the  Rules,  in  Hilary 
Term,  1836,  though  they  did  not  come  into 
operation  till  Trinity  Term,  1836. 


THE  EDITOR'S  LETfER  BOX. 


We  cannot  undertake  to  answer  the  case 
sent  from  Birmingham. 

A.  Subscriber  at  Oswestry  shull  be  attended 
to. 

The  letters  of  R.  F.  L.  and  an  «' Articled 
Clerk,"  have  been  received. 

A  Subscriber  at  Tiverton  is  informed  that» 
according  to  the  regulations  of  all  the  Inns  uf 
Court,  he  mnst  keep  twelve  terms  before  he 
will  be  permitted  to  practise  as  a  conveyancer. 
He  may  enter  his  name  at  any  of  the  InAa  of 
Court. 

The  answers  to  the  Questions  in  Commaa 
Law  Practice,  will  probaldy  be  given  in  our 
next  number. 


IRfie  Urgal  4&t^tt^tv 


SATURDAY,  JANUARY  30,  1841. 


.  ft* 


Quod  majriK  md  nob 


Fertinet,  etneacire  mRlomest,  agitamaB. 


HORAT. 


THE  OFFICE  OF  MASTER. 


SHOULD  IT  BB  FBRFOaMBD  BY  A  JUDOB  8UD- 
OBDINATB  IN  POSITION  ? 


A  PAMFBLBT  respecting  the  Masters'  Offices, 
iirhich  is  attributed  to  Mr.  Senior,  has  just 
been  published.*  If  it  be  a  Master's  writ- 
ing, we  think  he  was  bound  in  fairness  to 
authentieate  it  by  his  name.  Otherwise, 
those  who  may  consider  it  as  written  by  a 
by-8tander  will  We  misled  into  viewing  as 
disinterested  evidence,  what  is  really  the 
pleading  of  an  interested  party,  written 
tmder  all  the  bias  to  which  position  essen- 
tidly  subjects  those  who  are  to  be  per* 
Boufdly  affected  by  the  conclusions.  Nor 
do  we  see  what  the  author  has  gained  by 
publishing  anonymously.  His  new  facts 
are  indeed  very  few ;  but  coming  firpm  an 
unknown  witness,  they  are   comparatively 


position  to  which  such  opinion  could  not 
reach.  As  no  one  could  tell  a  Master  what 
was  thought  of  his  office,  so  no  one  besides 
a  Master  could  make  such  a  staggering, 
and,  except  from  a  Master,  such  an  insult- 
ing statement,  as  this:  "But  I  may  be 
asked,  if  the  Masters'  Office  is  so  excellent 
a  Court,  how  do  I  account  for  the  fact  that, 
to  use  Mr.  Pemberton*s  words,  '  it  is  imr 
possible  to  deny  that  it  is  against  their 
office  more  than  any  other  that  the  opinion 
of  the  profession  is  directed  ?'     It  is  pos* 

SIBLB  to    deny  THIS,    AND  I  DO  DENT  IT;    I 

think  better  of  the  profession ;  I  think  bet- 
ter of  their  candour,  and  of  their  justice. 
Some  of  them,  as  is  the  case  with  all  large 
bodies,  may  be  deficient  in  one  of  these 
qualities,  or  even  in  both;  but  I. do  not 
tiiink  that  they  generally  condemn  without 
inquiry,  and  I  am  sure  that,  in  the  present 
case,  those  who  inquire  are  unnhle  to  condemn.''* 
(p.  44).  Without  staying  to  defend  those 
poor  lawyers  who,  like  ourselves,  have  ven* 


vriueless. 

The  mask  is,  however,  worn  but  loosely. '  tured  to  find  fault  with  the  Masters'  Office, 
It  must  be  some  dweller  in  Southampton  and  thereforeare  pronounced  deficient  in  either 
BoildingB,  who  "is  best  acquainted  with  candour— justice— or  both  ;— without  corn- 
one  particular  office  "  (p.  28)  Who  but  an  plaining  of  this  unjust  and  indecorous  attack 
inmate  could  pronounce  this  astounding  on  those  who  conscientiously  condemn  this 
creed:-  "  I  believe  that  there  is  no  English  office; ->withoutstopping  to  remonstrate  (as 
Cimrt  toMJk  t^ords  such  facilities  for  the  dis'  most  indignantly  we  might)  against  a  Mas- 
^very  of  truth,  and  for  the  cheap  and  ex-  ter  setting  himself  up  as  a  judge  in  a  cause 
peditwue  administration  of  Equity,  as  the  in  which  his  office  is  interested,  and  those 
Masters  Office*'  (p.  41).  llie  inconceiv-  he  condemns  are  disinterested ;  and  doing 
^le  unoonsciousness  displayed  of  the  real  this  anonymously; —wewill  pass  on  soberly » 
opinkm  of  the  profession  as  to  the  office  of  and  proceed  with  our  inquiry  as  to  who  the 


Master,^  can  be  accounted  for  only  by  sup- 
posing tfas  writer  to  be  placed  in  that  single 

*  *'Fact«  and  Sug^estioQi  re^pectinir  the 
M98t«*n'  Office?."    Stevens  &  Norton,  1841 . 

^^  None  can  rcBpect  more  hij(bly  than  we  do 
the'  individuals  filling  the  posts  of  Masters. 
Dor  ^remarks  ^o  to  the  o%*e«  and  nut  to  its 
holders*.' 

VOL.  XXI.-  wo.  635. 


writer  is.  It  is  plain  that  he  can  be  so 
utterly  unconscious  of  the  opinion  of  the 
profession,  solely  because  to  him  alone  it  is 
not  permitted  that  it  should  be  spoken.  He 
has  not  even  attuned  the  position  of  Ho- 
race's miser — 

'*  Populus  me  sibilat,  at  milii  plaudo 
Ipse  domi  " 

Q 
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Tke  Mailer*^  Ofiee. 


In  die  Mtf-applauM  at  liome  lie  pvtekes, 
bat  the  mtinnttriiigB  heutl  out  of  doon1»ve 

not  yet  ieaclw4h&  ea»« 

llMee  h  'jceAat^  mM  «&•!%  4n 
naming  Mr,  Senior  as  Ike^ne  Master  who 
produ^itbtttreatise^  bst  wetwe  indined 
to  fear  thatlt*is'lus.  We  should,  indeed* 
from  his  iirerious  st^es,^^ppm  the  habits 
of  genendiation  whkli  polilieal  eeMemiy 
moat  ihave  engendered, — from  his-OGcq|ia- 
tion  «s  commissioner  on  oommerciad  aadj 
econosBieel  soljeots,  (fwt  te  sebserve  that  lie 
speaks  of  J4r.  Senior  in  the  thiitl  penon) 
have  not  expeetad  Sntik  hSm  an  Anineetiga- 
tion  so  narrow^  and  suggestions  (if  viewed 
with  reference  to  the  enormity  of  the  evil 
to  be  cured)  so  feeble  as  those  which 
iik  thesft  pages.  The  amospovtaol  ques- 
twa  with  refevesm  to  the  Masters'  Office 
as  tba  i^pfitAm  wa  hav^  plaoed  at  the 
Jboad  eC  this  aiticW^  a  iip^^adn  iwiuch 
kaa  el  late  oeei^^sd  mi^  of  oiv  pages. 
Hovesver  il  lie  decided,  it  is^  4A^  ^fttestion 
mUdbJBSisrt irst  be  doi^t  wirtu  The  ^oea- 
linBa  oC  piiUio  sit|ing»»  of  entnviting  fii^e^ 
>Mlieial.po^«(a»  of  eses^ting  from  apprpaliy 
nnd  a  vsiietj  of  otheis,  depend  um  its 
toffinrtini  Snob  %  subject  as  Uiis  we 
shonld  h»^  enpe^ed  Ms.  Senior,  of  all 
iBei«  ta  grefwiB  ynA  and  esamioe.  The 
nutber  of  tksi  pampblet«  howevev,  e:a- 
dentljc  wiear  imesinad  that  an  idea  so 
troasOMhle  eoiiidl  bi^ve  entered  lAto  thf 
miad.  The  aefte  task  be  baa  prpposed  to 
himseif,  wee  to  make  *^  the  most  perfeet  of 
Cottita"  absohHely  perfect;  and  this  h^ 
prineipidly  propeees  to  da  by  allowing  it  to 
beat  appoJs  kom  itaelC,  in  the  saciednesv 
and  stilhlete  of  its  own  reoesses.  Siicl^  a 
propesitipn  we  sbp«dd  have  said,  comU  ney er 
have  efNoe  from  Mi,  Senior.  Notwith* 
atanding  these  rfaaooa  to  the  contrsry, 
howe^r.  there  are  auMny  passages  in  the 
pamphlet  whioh  will  oertaijdy»  till  he  deny 
th*  authorship^  make  tha  profiasion  oon^ 
linna  to  attribute  it  to  hiisw 

Let  na  iio:w  prpceed  to  the  examinatiGqi^ 
of  the  ^uestioB  plaoed  at.  the,  bead  of  tbia 
avtiefe.  Ilie  fac^  a^d  ■HMgf^rioua  of  tbc^ 
pamj^hlet  before  ua  will  beit  be  dealt  Mfitij^ 
lA  ^  coniae  of  auch  eiaminatio<i> 

IS  TBJUK   IK    rBOCKOTJaB  TBB  0X7BJaCT  fOB 
drDUCriTB  SCIBKCB  ? 

But  we  must  first  take  the  Uber^»  at  the 
visk  of  diffuseness  and  duUnes a,  of  upeaking 
at  some  length  on  the  general  question  o^ 
the  ends  proposed  by  the  sciepcft  of  pfooe-, 
dure,  and  the  mode  of  investigation  which 
Should  be  pursued  in  it. 


The  seience  of  proeedure  is  obviooslf  a 
▼ery  different  one  from  that  of  abstrsct  law. 
Whabthalsi^— vhiAii(.«pplicable  to  any 
ael  ^  ^iaanaataoea  h  eon  question ;  how 
to  proceed  to  bring  the  law  to  bear— is  an- 
other, and  is  the  business  of  procedore. 
The  abstract  law  may  widely  differ  in  dif- 
ferent countries^  but  it  seems  difficult  to  sty 
that  the  method  of  proeedure  can.  To  iUas- 
trate  thia  brther:  "  The  state,  through  the 
medium  of  its  courts,  is,  in  certain  eoatin- 
gencies  obliged  to  undertake  the  administia- 
tion  of  a  private  individual's  affiurs.  If  he 
die  indebted,  an  administration  smt  hss  to 
be  instituted.  If  he  n»  eteoy  indebted,  a 
totally  different  process  has  to  be  gooe 
through.  A  fiat  in  bankruptcy  us  issued, 
and  slU  the  proeeedioga  afa  oif  ^  asuch  more 
summary  land.  The  Ufol  principles  oa 
which  tiie  administration  is  conducted  do 
not  differ  much ;  but  the  prmMoai  mode  of 
working  out  the  results  is  totdly  varied. 
We  can  see  no  season  why  the  aoddentsi 
diff»enee  between  theafcta  which  make  ^ 
interference  oeoessaiy,  should  iiMid^  it  td- 
risable  to.  adopt  entireiT  different  atodes  of 
procedure.  If  a  man  die*  at  present  sUis 
to  be  done  by  biU;  if  herupavra}«aUiato 
be  done  by  pelitknu  Justice  oyiat  be  nom 
per&etlv  attained  under  onf  acben^  tluw 
under  the  other ;  whichever  is  beat  ior  eae 
case  we  should  have  thought  muatbabeat 
for  both**'*  Admitting  the  ifa]^4  of  thi» 
stateuientft  hov  should  vn  pfocofd  toin* 
v^igato  qiwtiops  belonging  tja  tki^  avieM 
ot  pcocedur^.  Sueh  q^fM|tlfl^.alfe;pWnl| 
comiu<ni  to  all  courts;  and,  yet  ^  ibwl 
find  that  all  haveoome  tosobid^iia  dijJS^rifi 
one  with  another  more  or  lesa  iicid^«  Iha 
answer  seems  unquestionably  to  be,.thal  the 
only  method  to  pumie  h^  ia  Ib^^puisaed 
in  all  other  scieaoes,  the.  inductiv«  if^bedi 
that  we  must  pursue  a^  exteiv|ivi  a^ia^ipii 
of  individaal  c^sea,  and  clasaificatipaiof  tli^ 
restdts;  and  abovendl,  that  ^we.  muftfei^ 
the  improvement  of  ouk  oourts^  look  qvnt 

•  We  mV(ht  take  for  a  motto  ou  thi^  part  of 
our  subject,  some  Ihies  written  by  PuMce  Ore* 
vttle  Lord  Breeke,  the  '•friend  of  8lrl%li^ 
Sydney,"  near  dOQyMTs  sgsfai  a  ijiipBi0icbisf, 
called  **  TctaOse'  en  Monaechie.'*  The  lans 
set  of  circumstsncet  ara  e«U(ieg  «pW|  aiUdi 
excited  hit  repreh^nsiun  theiu 

Again,  the  lenrth  0nd  thrang'e  wtrkff 
0/procei9e9  eiir/VrM)A%--priQces  ma»t 

Reform ;  for  whether  their  escetiei  be 
Founded  oa  Jud^red',  or  on  pleader^  lost. 

The  effect  of  either,  ever  pruvetb  one 

Unto  the  humble  subjects  ot eitiiroirn. 


Tie  MMter'9  Office. 
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e^pecbOy  to  the  working  of  otfier  ooarts. 

ThS  OBJSCT  should  be  to  A88IMILAT1C 
ULTIMATSLT  ffiS  PROCKDUBK  OV  ALL  JI7DI- 
(XAL  SiTABLIflBMSJiTB.AVfl  VTSJLTSTXP  MADB 

SHOULD  Ml  A  «rBr  THAT  WAT.  If  there  eiitt 
IB  fMoocdiM  tW  «i1>j6cr*Biatter«f  a  acieiioe, 
iIhs  must  be  Ike  end  to  be  looked  lorwaid 
tD«    it  riHint  be  right  that  we  ■bould  bi»^ 
one  node  in  cooibmb  Ii|W«  eoodier  m  eqtiily , 
ia  beokf^eptcy^  aiyitber  ia  ki«BC3r» 
is  tbe  eoeMMtioel  ODnrtot  (to  My 
iMduagof  tbe iSoofecb  m^ods) %  l^t  we 
■hoald  edci|>ty  «iiiow«oae  principle  of  prooe* 
diHB  in  A  iakskiw^$9ij  eppeal,  another  in  an 
■lipcal  SBcqiiity  to  tbsObanceUcv,  aad  a  thud 
agni  on  jippeab  tm  th0  ftivy  Couneil  and 
tfiettoiaeoiFLaida.    Agiin,  aa  to  eubQidi- 
iMte  jtti&eial  nffioen  (our  more  pieeent  ad[>- 
J60t  of  CDDaderetmi)  hew  leaii  it  be  better 
lor  na,  ia  e^wty»  to  ba^  «ffioert  of  this  4b- 
nrri|rtiii  io  decide  qoeetbas  of  praetioey 
(lioaee  to^plead;  oiden  to'  aawnd  &e.i)  wbUo 
ataoaoaionlawit  ie  foand  better  that  the 
ilipafiBr  jndge  jlioald  go  to  ehaaibeia  aad 
do  pfwniy>yy  aoalMroiis   bnaiaeai  bweeif*? 
Qatiie other baftd*  why abould  we  inequity 
bam  the  benefit  of  an  officer  Biore  aUe  fipqv 
tha  rnaerifntian  of  hie  office  to  deal  with 
HMtten  of  aeeoiMft  aad  figures  than  a  judge 
widiaBt«kEb  or  aaehteats;  and  they  at 
in  law  be  foveed,  from  the  want  of 
aa  officeri  abeolatBcy  to  compel  parties 
ia  adbltoate,  bowefur  tviwilli^g*     Or  why, 
if  the  plan  of  tbe  Admtvaky  Couit  of  ano^ 
ositiag  meecbeats  with  the  registrar  to  tf^ 
aarrsMtik  aeeooafes,  is  found  togive greater 
itioe.  abonld  not  die  9*010  plan  gire  ipp|« 
ercry  other  /cowt  which  haa  to 

.<a— natitil^j  aoooantsi  All  tihivHgb.  it 
win  baloand  that  the  point  tobeaia^at 
as  to  aolae  eertain  gen^wal  priaeiplea  which 

m,  iaaae,  and  to  detect  general  laws ; 

that  tiK^e,  when  deteeted*  apply  to  all 
eooi:fcia]ike«    Tbe  quiestioa  started  ia  p.  36 


tbeaa  aboald  te  a  power  of  deputing  liti* 
pstad  atattem  to  the  decision  of  skilled 
poi»ofW»e.  $n  engjoeers  and  others,  ia  one 

Kaf  these  gemal  <|uaa^ona  referred  to« 
aeooUeotaomeintareating  pvidenceupon 
it  m  one  of  tbe  Common  Law.  Commia* 
saoatsa'  Hopoila,  TImb  qp»tioa  as  to  an 
aitened flMde of  ptyiog  tite  Master  (p.  Zl). 
isthooidtoomtio^of  "  aaiariea  or  fees  "  ifi 
■aftfjiify  ftou.    This  is  a  question  which  ad* 

Qutsofaonifotiaaolalioi^.  jlf  the  f ee  aj^f^oc^ 
is  woD<l  for  the  nu^il^.  i9o  i4i|o  JA  it  lor  th^ 
gistarAmloM*  iadofsd*  otter  «hffcks  and  mo^ 
ttmcaa  he  sopplv^  ia  opeicaae  which  cannot 
in  the  aihrrj  or  vm^I^bs  the  prea^t  pamphlet 


means  Id  assert  that  thtfre  is  sonotbiflCwKbo 
uture  of  a  master  which  reqetbes  that^mA 
single  effort  he  makesahoald  be  bought  Ami 
hun  singly.  Bvidenee.  agai^.  m  another 
iraatfi^for  onifonaj^  of  ^iwipla^te 
adopted  10. 

We  liare  la^  bean  lookiog  Aioi^  tipa 
*even  volumea  of  ondeoae  td^ea  by  tho 
Cpianoa  Law  Coauniasioaen,  and  a)ao  l\m 
aridenoe  on  the  Ecdeaias(»cal  Coaita,  and 
the  Bankruptcy  Cooyrts,  with  tfie  rnpytal 
▼iow  44  traaiag  the  priac^esoommOA  toaU 
pnM)odurealike  iuw>lved  ioeaeh  eaqqiffy ;  and 
moat  oorious  it  istafod  not  only  bow  spa- 
k^gooa  aee  the  otjecta  of  each  set  of  enqai« 
rerv.  but  how  detormhwtely  each  sot  of  eo- 
Vmm  has  purwed  its  investigatkm  wilih  » 
foppgoao  ooooMoa  that  ita  ownnmthod  ia« 
in  file  ontiiae,  tho  rjgbt  oae,  and  aH  ft^tia 
waated  |pr  its  ptrfeotion  is  aome  patcUqg* 
Each  aet  oommeaces  and  praaecatesitstii^c 
by  enquiriea  oarefuljy  confined  to  its  owa 
pieeiAota«     AU  tbe  inveatigatoia  bebog  to 
tbobodytobeanwnded;  ao  doallthewit^ 
aaaiea.    Wedoaot*wcuUectthattbo  aevan 
▼olnmea  weattudo  tocoataiatbeoaideaoeof 
aaiagleeqaitypiaotilionar.    Norhaathpie. 
if  we  reoMMiber  rightly,  erer  boeOk.  oi|  aay 
iaveatigatioaaa'to  equity  prooeedinga*  any 
oommon  law  witnea*  examined- aa  aodu 

oairaaie  nxfraaavca  bbtwibn  coimov 

LAW  AKD  BQVtTT  PLBADIWOa. 

The  iatereat  we  feel  in  thia  aubject  woqld 
tempt  19a  to  pursue  thia  part  of  it  to  a 
length  which  we  must  not  permit.  We 
eanaot  refirain,  however,  firom  pointing  at 
the  different  principles  adopted  la  common 
kw  and  equity  pleadings.  According  to 
the  equi^  meaping  of  tbe  term,  there  were 
hrfore  $ke  UUe  ckw^gee  no  plbadinos  at  alt.m 
tke  eknpier  aetiome  ef  the  common  law.  By 
a  declaration  at  common  law  all  that  ia  aa« 


of  the  paaapbkt  above  alluded  to,  howfiir  aerted  is  that  tbe  plaintiff  has  a  daim  against 


a  defeodanty  felUng  under  a  metaphysical 
daaa  of  injuriea :  No.  1»  called  aasumpsit^ 
or  No.  S»  called  trespass ;  and  so  on.  Tho 
plaintiff  might  have  said  this  in  so  maoy 
wor^,  and  it  would  have  been  just  as  good  a 
dedaration.  By  pleading  in  equity  is  ifieaQt 
a  stateineBt  of  facts  on  each  side,  evolving 
the  precise  questions  of  fiaot  in  dispute* 
'[he  new  oommon  law  method  of  raquuiag 
particulars  of  demand  to  be  attadied  to  a  de« 
pjkmtion,  is,  geoerically  speaking,  precisely 
the  equity  method,  the  particulEu:  of  do* . 
mand  being  in  ita  aoAire  the  aiime  aa  a  h\Jl 
in  equity.  The  queatioa  of  tiie  vah^  of 
theae  metaphysical  bouodarica  of  pomwoft 
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Iftw  aetions  is  a  most  important  subject  for 
scientific  inquiry.  This  inquiry  should  he 
hased  on  investigation  of  a  large  number 
out  of  the  infinite  number  of  cases  in  which 
tiie  great  question  before  the  common  law 
courts  has  been  only  whether  the  plaintiff  did 
not  name  the  wrong  metaphysical  class  as 
the  class  under  which  his  grievance  should 
be  ranked,^  a  question  perfectly  incompre- 
hensible to  the  client.^  Important  as  this 
subject  isj  it  is  very  extraordinary  that  it 
has  never,  as  far  as  we  know,  been  pursued 
as  a  braneh  of  study.  The  great,  almost 
only,  end  of  government,  with  all  its  costli- 
ness, place,  and  waste,  may  be  said  to  be 
the  protection  of  the  rights  of  property,  and 
this  purchased,  any  purchase-money  is  well 
expended.  Bat  this  end  can  only  be  ac- 
complished though  the  law,  and  the  law 
only  can  operate  through  procedure.  And 
yet  as  far  as  we  know,  no  one  has  ever  at- 
tempted philosophically  to  investigate  the 
general  principles  involved  in  the  science  of 
procedure,  on  an  inductive  plan,  taking  the 
i^ult  of  experience  in*a  large  number  of 
examined  individual  cases  as  the  ground. 
Bentham,  though  be  wrote  so  much  on  these 
subjects,  never  did  this.  He  proceeded  on  an 
a  priori  plan.  He  said,  "  a  parent  does  so 
and  so  between  his  children  in  their  dis- 
putes, and  therefore  in  a  like  manner  must 
the  judge ."  We  cannot  admit  the  accuracy 
of  this  method.  1  he  results,  probably,  will 
not  very  widely  differ  from  those  of  a  more 
analytical  method,  but  they  want  the  quali- 
fication and  correctness  which  the  latter 
method  alone  can  give.  Any  one— who 
would  carefully  go  through  the  methods  of 
a  considerable  number  of  courts,  and  would 
extract  the  general  principles  involved  in  all 
and  common  to  all,  and  those  in  dispute 
between  them,  and  the  eridence  pro  and 
con,,  which  the  experience  of  each  court 
affords  with  reference  to  those  general  prin- 
ciples,— would,  if  we  are  right,  give  a  vast 
help  onward  to  a  most  important  branch  of 
knowledge. 

^  The  practice  of  orderinf^  particulars  is  the 
modt  decisive  proof  that  general  couuts  are 
uselets.  Lord  Wynford,  2  Com.  L.  Rep. 
Appx.,  B.  p.  47.  1  have  always  been  at  a  loss 
to  discover  wbat  |;ood  end  is  attained  by  the 
great  numb«r  uf  did'ereot  funns  of  action, 
existinf^  in  the  law  of  England.  There  seems 
to  he  nothins:  in  the  nature  of  things,  re<iui. 
ring  all  thei^e  distinctions.  We  have,  indeed, 
pfteu  been  told  from  the  bench,  that  it  is  im-* 
portaut  that  the  boundaries  of  actions  should 
be  preserved  ;  but  never,  I  think,  how  or  why 
it  IS  importani.  AJr.  Long,  2  Rep.  Appx., 
p.  19. 


DEFECTIVE  METHODS  PURSUED  ON  INQUIRIES 
AS  TO  PROCEDURE. 

We  must  yet  trespass  on  our  readers  by 
adding  something  as  to  the  method  of  in- 
quiry pursued  on  the  different  commissions 
and   committees  for   legal   inquiry.      The 
commissions  and  committees,  composed  of' 
or  guided  by  lawyers,  have  carried  on  their 
investigations  after  the  methods  used  in  the 
courts,  and  have  endeavoured  to  extnct 
from  witnesses  general  and  unknown  sden- 
tific  truths,  oD   the  plan  they  had  been 
accustomed  to  use  before  juries,  for  the  dis- 
covery of  by-gone  facts.     Their  witnesaes 
too,  (the  name  witness  implies  a  gross  error) 
skiUed  only  in  the  art  of  procedure,  or  in 
the  application  (the  downward  applicatian, 
so  to  speak,)  of  the  present /oriNs/tf  of  pro- 
cedure to  individual  cases  as  they  arise,  are 
expected  to  form  on  the  moment  correct 
opinions  upon  the  science  of  procedore,  or 
on  the  real  value  of  these/omnii^,—  a  ques- 
tion determifiable'  only  by  the  nioat  car^A 
inductive  observation,-  (or  upward  appli- 
cation  of  results  to    general    principles.) 
What  would  be  said  to  this  method  applied 
to  other  subjects  of  science  ?     Suppose,  be- 
fore Faradny  discovered  the  laws  connect- 
ing magnetism  with  electricity,  a  committee 
had   sat    to    inquire   as  to   these    truths. 
On   the   method   used   on  inquiries   with 
reference  to  legal  subjects,  it  wonld  have 
called   not  the    scientific    even,    but  the 
practical    men :    the  philosophical  instru- 
ment makers  ;  the  journeymen  lecturers ; 
and  the  compilers  of  popular  treatises;  all,  in 
short,  who,  content  to  take  the  principles  of 
science  as  fisir  as  they  are  known,  retail  them 
in  some  shape  or  other  to  the  world:  and,  out 
of  their  crude  guesses  at  the  new  scientific 
laws  the  committee  wished  to  ascertain,  it 
would  take  an  average  (pinion,  and  assume 
it  to  be  the  truth  required.  Here,  indeed,  the 
the  bubble  would  soon  burst.  Natural  science 
affords  an  opportunity  for  a  cheap  eaeperimen- 
turn  crucis,  which,  so  far  as  it  exists  as  to 
procedure,  is  too  expensive  and  mis^uevousa 
thing  to  be  resorted  to .  But  this  false  method 
is  still  pursued  as  to  the  science  of  procedure. 
Previous  concert  among  the  so-styled  wit- 
nesses (the  greatest  danger  when  past  hctB 
are  to  be  looked  into)  is  the  very  Uiing  most 
requisite  h^re.     The  great  questions  to  be 
determined  to  find  the  general  principles 
required,  are  what  facts  are  necessary  to  be 
ascertained  to  evolve  the  principles  from, 
how  to  ascertain  them,  what  qaalificatioR 
to  put  upon  them,  how  to  use  them «  and, 
i  for  all  this,  we  want  the  most  careful  con* 
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.cert  amon^fthoae  who  are  required  to  form 
.  and  declare  an  opinion. 

Inhere  probably  has  not  often  been  an  in- 
stance of  inquiry  as  to  procedure  in  which  the 
witnesses  more  consulted  and  considered  to- 
gether how  to  detect  the  desired  truths,  than 
upon  the  Committee  of  the  Lords  of  the  last 
.session.  The  consequence  was  the  deter- 
. mining,  we. believe,  with  very  considerable 
«iccaracy,  many  important  general  rules, 
oertainly  not  before  known  with  any  ac- 
curacy, even  to  any  of  the  witnesses  them- 
selves. The  mode  of  estimating  a  judge's 
power^theefTectof  delay  in  producing  a  com- 
promise, which  effect  is  increased  geometri- 
.cally  as  the  delay  increases,  —the  self-engen- 
dering effect  of  delay,—  theeatact  proportion 
between  the  amicable  and  adverse  business 
of  the  Courts,  and  several  other  important 
general  truths  may  be  said  to  have  been 
attained  by  the  evidence  before  that  com- 
mittee. 

{JTobe  coniinued  in  our  nejsi.) 


POWER  OF  HUSBAND  OVER  WIFE. 

The  husband  hath  by  law  power  and  domi- 
nion over  his  mfe,  and  may  Keep  her  by  force 
within  the  bounds  of  duty,  and  may  beat  her, 
but  not  in  a  violent  or  cruel  manner;  Bac. 
Abr.  Baron  and  Feme,  B. ;  and  Blackstone 
says  '*  the  courts  of  law  will  still  permit  a  hus- 
band to  restrain  a  wife  of  her  liberty  in  case  of 
any  gross  misbehaviour."  1  Stewart's  Black - 
stone,  491.  On  the  other  hand,  there  are 
numerous  authorities  to  shew  that  the  courts 
vnll  interpose  their  protection  whenever  the 
husband  attempts  to  abuse  the  marital  power 
for  any  improper  purpose,  or  by  any  wanton 
or  excessive  exercise  of  it.  Thus,  in  Reff,  v. 
Lisier,  1  Stra.  4779  where  the  defendant,  be- 
tween whom  and  his  wife  a  deed  of  separation 
had  been  executed,  by  which  some  part  of  her 
fortune  had  been  made  over  to  him,  and  the 
rest  settled  on  her  for  her  separate  main- 
tenance, had  seized  on  her  by  force  and  hur- 
ried her  to  a  remote  place,  where  he  kept  her 
under  a  j^ard,  and  ne  had  'declared  that  he 
took  her  mto  his  power  in  order  to  prevail  with 
her  to  part  with  some  of  her  separate  main- 
tenance ;  this  Court  discharged  tne  lady  from 
her  confinement,  and  intimated  to4he  defen- 
dant that  they  should  bear  a  heavy  hand  over 
him,  if,  for  the  future,  he  acted  contrary  to 
their  declared  opinions,  that  his  confinement 
of  her  was  entirely  illegal.  But  where  the 
husbaad  has  not  renounced  his  marital  rii^hts. 
Lord  Mansfield,  C.  J.,  said,  that  a  husband 
fiap,  in  consequence  of  his  marriage,  a  right  to 
the  custody  of  his  wife,  and  whoever  detains 
her  from  him  violates  that  right,  and  he  has  a 
right  to  seize  her  wherever  he  finds  her.  RejF 
V.  Meade,  I  Burr,  542.  A  question  relating 
to  thb  subject  has  recently  come  before  the 


Court  of  Queen's  Bench,  vh,,  whether  by  the 
common  law,  the  husband,  in  Qcder  to  prevent 
his  wife  from  eloping,  has  a  i^ht  to  confine 
her  in  his  own  dwelling,  and  restrain  her  from 
her  liberty  for  an  inaefinite  time,   using  no 
cruelty,  nor  imposing  any  hardship  or  unneces- 
sary restrauit  on  his  part,  and  on  her's  there 
being  no  reason  from  her  past  conduct  to  ap- 
prehend that  she  will  avail  herself  of  her 
al)sence  from  his  controul  to  injure  either  bis 
honour  or  his  propertv.    This  question,  thus 
stated,  was  considerea  in  a  very  able  judg- 
ment by  Mr.  Justice  Coleridge^  (to  which  we 
have  been  indebted  for  most  of  the  above  au- 
thorities,) a  part  of  which  we  shall  extract : — 
"  But  in  the  argument  before  me  at  chambers, 
reliance  was  placed  on  the  expression  of  the 
Court  in  Rexy,  Lister,  1  Stra.  477,  that  where 
'the  wife  will  make  an  imdue  use  of  her 
liberty,  either  by  squandering  away  the  hus- 
band's estate,  or  gomg  into  lewd  company,  it 
is  lawful  for  the  husband,  in  order  to  preserve 
his  honour  and  estate,  to  lay  such  a  wife  under 
a  restraint ;  but  where  nothm|r  of  that  appears, 
he  canndt  Justify  the  depnving  her  of  her 
liberty.'     luis,  it  was  urged,  was  a  case  in 
which  the  wife  had  not  made,  nor  could  make, 
an  undue  use  of  her  liberty,  and  she  was  there- 
fore entitled  to  her  discharge.    It  appears  to 
me,  that  these  words  must  be  understood  witli 
reference  to  the  case  before  the  Court,  on 
which  violence  and  actual  imprisonment,  in 
the  popular  sense,  had  been  made  use  of  for 
an  unlawful  purpose.    If  they  could  be  fairly 
extended  to  such  a  case  as  the  present,  they 
would  deny  the  general  right  of  the  husband 
to  the  controul  and  custody  of  the  wife,  and 
restrict  it  to  those  cases,  comparatively  few  in 
number,   in  which  her  misconduct  made  it 
palpably  unsafe  to  allow  her  to  be  at  large, 
llus,  however,  would  be  inconsistent  with  the 
doctrine  clearly  laid  down  by  the  older  autho- 
rities.   The  general  rule  would  then  be,  that 
the  wife,  as  to  her  residence,  and  manner  of 
passing  her  time,  was  independent  of  her  hus- 
band, llie  cases  in  which  his  right  of  controul 
arose  would  only  be  exceptions.    But  our*  law 
has  not  so  limited  his  rignts,  nor  rested  them 
on  so  narrow  a  foundation,  although  expressed 
in  terms  simple  almost  to  rudeness,  the  prin- 
ciple on  whicii  it  proceeds,  is  broad  and  com- 
prehensive :  it  has  respect  to  the  terms  of  the 
marriage  contract,  and  the  infirmity  of  the 
sex.    For  the  happiness  and  honour  of  both 
parties  it  places  tne  wife  under  the  guardian- 
ship of  her  husband,  and  entitles  him,  for  the 
sake  of  both,  to  protect  her  from  the  danger  of 
unrestrained   intercourse  with  the  world,  by 
enforcing  cohabitation,  and  a  common  resi- 
dence.   Mrs.  Cochrane  has  lived  apart  from 
her  husband  for  nearly  four  years,  without  loss 
of  character,  but  she  must  allow  me  to  say, 
that  her  husband  with  the  highest  opinion  of 
her  virtue  might  yet  be  excused,  even  by  her. ' 
if  he  felt  uneasy  when  he  learned,  as  stated  in 
Uie  return,  that  she  had  gone  to  masked  balls 
at  Paris,  with  persons  whom  he  did  not  know. 
He  may  weU  be  desirous,  and  he  has  a  right  to 
restrain  her  from  the  power  to  frequent  sue 
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itttiiistftitfitt^ '  usipfowtttu  hf  Ms  phs^sut^  Mid 
wUhcnit  hfar  permisakm.  S6«  too,  tlroogifi  slie 
fli^t  fkel  secure,  trsM  not  therefort  the'  more 
Mre  sC  such  pfacef ;  and  at  taif  rate,  the  had 
not  the  ri|^  to  hring'  his  honour  or  her  own 
into  possibTe  or  er^a  imogfined  jeopanty.  It 
n  nri^ed,  that  hj  reAtsiag-  to  ifisdiai^e  W,  1 
im'  sentenclftjf  her  to  perpetual  hnpnsonment^ 
Caaei  of  harosfalp  wilt  arise  under  any  general 
rule,  and  so  long*  as  there  ttre,  nnfortunateiy* 
S-as«orted  vnfont,  there  wflt  be  cases  in  whidi 
wfres  win  feef  it  hard  to  be  compelled  to  re- 
tfSile  With  thek  husbands.  Bitt  our  law,  tot 
the  wisest  reasons,  afloWv  of  no  divorce  on 
sneh  grounds;  tod  1  cannot  doubt  that  « 
gxysaler  amount  of  human  happiness  is  pro* 
duced  in  the  married  state*  from  the  mutual 
eoncessicn  and  forbearance,  which  a  sense 
that  the  union  is  indissotuble  tends  to.  pro* 
Aice,  than  conid  be  enjoyed  hi  cardessnesa 
asd  want  of  self-gOTemment  wliidi  would 
atte  when  the  tie  was  held  less  ftnn.  I  ez- 
pfvss  here,  Terr  imperfectly,  what  haa  been 
an  wfiefr  and  eloquently  sidd  by  a  mat  nnm- 
ler  in  this*  branch  of  the  law,  and  the  passage 
ha«  such  a  direct,  and  perhaps  I  may  hope,,  so 
itsefu!  a  bearing  on  thn  subject,  that  I  cannot 
deny  myself  the  pleasure  of  rea<Hng  it.  Evans 
T.  Bmtu,  1  Consistory  Rep.  35,  3^  "  Hunnu 
idty  is  the  second  Tirtne  of  courts,  but,  un- 
doubtedly the  first  is  justice.  If  it  were  a 
<|uestlon  of  huntamty  nmply,  and  of  humanity 
wUeh  confined  its  yiews  merely  to  the  happi- 
ness of  the  present  parties,  it  would  be  a  oues- 
Ifon  ^^^  decidea  upon  first  impressions. 
Bfvry  kxray  must  feel  a  wish  to  sercr  those  who 
wfch  tO'lrfe  separate  from  each  other,  who 
tennol  fire  together  with  anr  degree  of  har- 
mtay,  and  consequently  with  any  degree  of 
irappiness;  but  mr  situation  does  not  aUow 
me  <o  indutfe  the  feelings,  much  less  the  first 
feefingri  of  an  individual.  The  law  has  said, 
that  mairied  persons  shaR  not  be  legally  sepa- 
rated upon  the  mere  disincKnation  of  one  or 
both  to  cohabit  together.  The  disindination 
must  be  founded  upon  reasons  which  the  law 
ap^rovesi,  and  it  is  my  duty  to  see  whether 
these  reasons  exist  in  the  present  case.  To 
vindieate  the jM^cy  of  the  law  is  no  necessanr 
part  of  the  office  of  a  judre;  but  if  it  were,  it 
would  not  be  difficult  to  shew  that  the  law,  in 
this  teffpect,  has  acted  with  its  usual  wisdom 
mid  humanity,  with  the  true  wisdom,  and 
thAt  r^al  humanitjr  that  regards  the  jreneral 
interestit  of  mankmd.  For  though  m  par- 
ticular cases,  the  repugnance  of  the  law 
fo  dissoire  the  obligations  of  matrimonial 
cohabitations  may  operate  with  great  seve- 
rity upon  incfiriauab,  yet  it  must  be  care- 
lirily  remembered  that  the  general  hwpiness 
of  tne  narried  life  is  secured  by  its  indissotu- 
bifity^  When  people  understand  that  they 
must  lire  together,  except  fot  a  very  few  re»- 
flons  kaowta  to  the  law,  they  learn  to  soften, 
by  mtrtvnd  aceommddation,  that  yoke  which 
they  know  fh«j  cannot  shake  off;  they  become 
good  Imbanas  and  rood  wires,  fh>m  the  ne- 
eesBily  of  remidning  nusbands  and  wires,  for 
necesaity  ir  a  powermi  maateir  in  teaching  Uie 


dntlea  wtucli  it  hnposM.  FT  ir  w€f^  once  ttt« 
derstood,  that,  upon  wtttaii  ffisgwH*  manM 
perMna  aaigka  br  Icgully  ieferatsd;  maaa  con- 
plea  wW  BOW  fmm  thnn^  fbe  w«irM  iritk 
BKitHal  comXart,  lirilh  attentida  to  their  can- 
man  offspring,  and  to  the  moral  order  of  dril 
society,  might  have  been  af  this  moment  living 
in  a  state  or  mutual  unkindness,.  in  a  state  m 
estrangement  from  their  communoflspnng,  and 
in  ft  slate  of  the  most  Kcesrtlaus  andunfesan«d 
inaiDrattqr.  In  CUa  caseins  i» many  odxiarllK 
hamaesa  of  soma  iaidividsMb  iDuat  be  flaarifrced 
toiMgreatar  and  more  general  good!'  Bntif 
there  be  anytiiing  nainful  to  Mrs.  Coc&nuie, Ji 
the  present  state  or  things^  she  cannot  nropmy 
complain  of  ft,  for  it  arises  fhmi  K^o«m 
breach  of  duty,  and  tfiiC'mav  end  it  wa^nevBr 
she  Witt  eheerfidly  and  ftanUy  resali^  #B  par- 
fiKodng  the  eaatOKt  she  hM  eaaercd  iiBlak  The 
Bsament  that  dbeaudies  iMnintaf  her  pcfasn 
nanecessary  lor  keening  her  in  Ike  path  af 
duty,  it  will  become  lUegaU  and  notlmig  that 
f  have  siud  to  day  will  prevent  her  from  commg 
to  this  Court  for  protection.  I  aaa  (tf  opfanon 
therefore,  that  she  must  be  restored  to  her 
husband;  but  as  it  was  hi^naled  ftr  me  yester- 
day that  her  mother  was  ill,  and  she  was  anxi- 
ous to  go  to  her,  I  should  hope  that  Mr.  Coch- 
rane Will  be  rcad)^  to  gsn^  so  tea8<»nal)ie  aail 
proper  a  wish,  if  she,  on  her  part,  will  give  a 
satisfoctory  pledge  that  she  will  return  to  him 
at  some  specified  period :  whrch  pfedge  she 
oufl^t  not  to  hesitate  to  sfve,  or  forvet  flitk- 
fnUyto  keep.  Let  her  be  imtonetf  to  Mr. 
Cochrane,''— /a  re  Coeknu^y  S  Dowi.  690. 


NOTlCaSS  OF  NEW  BOOKS. 

Cbaimai/arMt  on  the  FJtwt  of  Bngtamiz  oi 
fmarUokt.  By  Str' WiDiam  BlacLatnBc; 
one  of  the  Juatieen  of  hia  Mi^enty'aCoust 
of  Comaaott  Fleaau  tkt  "Fwmtmtk  E^ 
ti0$^  inttftfattiimf  ike  aHir^ti&k*  dMa  h 
tkefreeeni  time.  By  Janes  Stewart,  of 
lincoln'a  Inn,  Ett^,  Bnrrieter  at  Liiw> 
M.  P.— Spettigue,  IS41. 

BLACKVTDim'a  CoMMiirrjLnMa,  it  is  now,  wt 
beliere,  almost  wnit^enlally  admilton,  It^ 
quire  very  conalderable  altenetioii  to  retdn 
tiieir  usefitlnefla  either  to  the  law  student  or 
practitioner.  As  an  historioo-Iegal  account 
of  the  state  of  the  law  about  aixty  yaaif 
ago,  aa  a  model  for  style,  and  an  n  hi|^ 
au^ority,  wherein  its  aobjeet-matkr  n- 
mains  unaltered,  their  merit  remaina  utte» 
paired ;  but,  aa  a  wiiole,  the  work  haa  fbt 
some  years  been  passing  awi^.  We  are 
not  aurpriaed,  t^erefoie,  that  under  these 
ciroumstancea  many  altempta  ha^  recently 
been  made  to  preacrw  it,  to  reatoia  ili 
amimatioD,  aad  by  aome  gBlranie  praceaa  la 
render  it  a  Hring  eonwf  jwrk.  The  mode 
of  attempting  to  do  ttia  Hf  way  rf  vt^  80 
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long  as  the  ehitnges  wefe  few  and  purtiAl» 
^ntt  ^  mmt  e&ten^  MooeuM.  Pit»fe^or 
€tiiteiaii  And  Mr.  Sysztit^  Coleridge  both 
did  good  aeririeetatUBwa^  ill  ibeireditioas; 
tet  wiwo  almost  ttttf  {>age  ww  altertd. 
wdd  wiM)fo  eliKpleie  beeaiae  obaote^i  it  was 
obvious  that  it  was  necessary  to  resort  to 
some  Bew  method.  Mr.  tStewart,  we  be- 
li^ve^  was  tl|e  first  to  attempt  a  new  iqode 
of  edidng  d^  neal  attthor  {  his  plan,  was 
to  retain  the  whole  text,  bat  to  incoqiorate 
the  alteratioBs  in  the  law  therein,  referring 
Id  the  page  of  ^e  oHgiirid  work  in  the  knat-- 
gl^.  We  have  aoUoed  thetinigielsofhis 
itofk  ftom  tins  to  time«  attd  we  ao^  an*- 
ooiely  congiatpilato  hlia  aad  oi^r  rsadan  on 
its  snooessliil  aonmletion.  We  have  here  a 
succinct  and  faithful  account  of  the  taw  as  it 
now  stands,  aecordingto  Btackstone's  plan, 
Hiroiighont  all  its  bfanthes;  Mir.  Stewart 
has oecteinlj takenad  very ambitiotts  flight : 
he  lias  been  content  throughout  to  play  «e- 
OMN^ jicWf  pfaia  aim  has  evidoatly  beea  to  alter 
•■litik  as  ho  ooiild«and  to  state  the  akem- 
ebne  as  cetkelsely  as  possible ;  but  for  pro- 
dadng  a  ni^efhl  work,  complete  in  itself,  and 
eminently  serviceable,  we  can  oonsden- 
tiottsly  gi^  him  full  credit. 

We  hava  eareiuily  eznmiaeci  these  vor 
lnsMa»  aad  we  End  limt«  in  addition  to  the 
tnat  ol  Hlaekatono,  they  ooatain  a  sammary 
Of  aM  the  gieat  alterations,  within  thesoope 
of  tiie  Commentaries,  wluch  have  taken 
place  sinee  the  time  ot  Blackstoae ;  and  had 
the  work  been  executed  even  with  ordinary 
industry  and  attention,  we  n^  hardly 
|mina  out  its  use  in  piactioe*  Thearraoge- 
mant  of  the  Ckmimentariea  (whieh  Mr. 
Stewart;  has  fbllpwed),  although,  perhaps, 
not  the  most  scientific,  is  at  any  rate  fami- 
liar to  the  lawyers  he  can  readily  find  what 
he  wants  by  it ;  and  this  is  no  slight  merit 
to  the  working  lawyer,  who.  In  the  turmoil 
of  business  often  has  but  little  time  for  pre- 
paration* It  isa  great  mistake  also  to  sup- 
pose that  the  did  law,  although  altered, 
can  be  at  once  thrown  away,  or  dispensed 
with  ;  the  lawyer  wants  to  iaiow  what  the 
law  wot,  as  well  as  what  it  it.  Now  the 
great  advantage  of  this  edition  of  Blaokstone 
is,  that  all  this  cannot  only  be  found,  but 
aaaily  found;  and  having  already  availed 
omreeltes  of  the  work  hi  this  way,  we  thmk 
it  right  to  make  it  known.  In  these  days 
of  subdivision  of  labour,  each  man  knows 

Etty  well  the  alteraUons  whic^  relate  to 
own  branch ;  but  it  is  idmost  impossible, 
oonsidering  the  recent  changes  in  every 
braocb,  to  find  out,  without  some  general 
teat-book  <tf  this  kind,  how  the  hiw  stands 


in  the  otheis.  Now  at  preseal  wwAi'nDt 
kaow  aiiy  work  that  wvea  piufesites'  eo*be 
us^fal  in  this  way,  and  which  is  complete 
in  Itself. 

This  last  remark  perhaps  more  poftfc»> 
larly  applies  tb  the  fbxirth'^ohime,  whidlPltah 
last  appeared.  Coi^used>  as  every  diliier 
branoh  ot  the  law  was«  the  Crhaioal  Lmw 
was  indeed  '*  tDonfusioa  worte  aonfbandol*'^ 
F!r«t  catna  81^  Kobert  Pedl  aeta.  whieh 

materially  altered  all  former  wtU  i  ^ett  eam^ 
UMpd  Lansdowoe'e  aets»  which  in  part  al«> 
tteed  Sir  Robert  Peel's  t  last  Of  alU  name  the 
acts  paMd  In  the  first  year  of  the  pr6»eat 
Queen,  altering  all  theiO  Again.  It  Wat  thu^ 
extremely  difficult,  even  in  yery  modem  text 
booksv  to  find  otat  how  the  laW  Slood^  iliie 
diftciilty  is,  however,  removed  by  Mfi. 
Stewart,  who  haa  shewn  exactly  how  evfef]^ 
crime  ia  now  defined,  and  how  it  is  p.u^ 
nished*  We  would  particularly  point  to 
chap.  If k  Where  we  find  the  pie«ent  kw  of 
forgery,  as  eomprided  in  totne  fifty  statutes^ 
briefly  but  sufficiently  stated  in  about  six 
pages.  We  wish  that  our  space  wouki  al** 
low  of  extract ;  but  we  must  content  our- 
selves with  one  from  the  btroduction  to  thlk 
volume,  whidh  serves  indeed  as  a  preface  to 
the  wholn  woiki  aa4  with  thia  we  shstt 
doeeouiraetieet 

««  HM^new  somi^teisd  tklsltdMBn  of  the  Oma- 
■MotaHss  &i  Mr.  Jdslifls  BlaeksioBc»  oa  the  pIsa 
waiebl  afO|ieMdloniyM>lfhIesaaolclossmyl»> 
boors  witkoot  briefly  infoming  tbe  nsdtr  with 
what  vliHr  li  #si  ttnMriskeii,  and  m  what  ^hus 
I  hats  throtighottt  dirscted  mj  atUiHioai 

•*  Mjr  iMPiodpia  sfaieeu  hste  bcea  ta  ^^s<f f e  tUs 
oAjfihwi  text  of  tbe  Work,  bat  ft»H  m  Mider  n  the 
f«hiele  fbf  ttstlair  tbe  kW  ef  tte  prHett  diy  ea 
the  nubJecU  which  it  eaibr«e<*«.  The  mertt  nV 
rilschitone's  admlriUe  Wortt  Is  utkW^fU^\f  ad- 
mlttwl.  The  qtiestion  was,  aeeiiig  thi*  hlwfatioiis 
which  hare  taken  pla^  ia  the  law,  eosid  its  ea*- 
tlre  ueefalnett  be  |>resertedl  GoM  a  wof«, 
#)ii<ft  was  fiSt  pafslngr  sway  as  a  whole,  be 
advanfageoosty  adopted  ta  aa  etetn^starjr  bbok, 
or  rf^red  to  with  safety  ia  ^raetlte?  W«b 
it  pomble  to  rcHore  it  is  feoiiie  de|r<^  to  iti 
ori^al  value  til  both  these  partlenlars  ?  Could 
those  poitiona  whitfh  were  beeomlog  dead  and  ob- 
soleie,  be  revived?  Tisie  had  already  Mhed  a 
larae  portion  of  its  eoDtents.  Change,  more  espe^ 
cUlly  of  late,  bad  been  bnsy  With  ainoet  etttf 
page.  Yetbyfarthegreater  pofiiooef  the#of% 
remained  notoiiched,  aSd  as  asefitl  as  evsr«  Ths 
great  prnidples  of  the  oOnmon  I«w«  as  therein  set 
forth  and  innstrated,  have  not  been  so  mneh  al«> 
tered  sa  that  new  sututes  hare  repesM  eM  sta* 
totes,  and  modem  rules  of  V^^^i^  bsve  attpei<- 
seded  ancient  mlea  of  pmetieei  so  that  while  most 
of  the  doctrines  eootained  in  this  work  remola  IsW 
at  the  ptesent  day,  Che  mode  in  which  they  art 
rendered  arailabfe  by  the  eommanity  b  often  en* 
tirely  changed. 

<'To  illustrate  this  a  littte.*  BlachsCone^  In  the 
firrt  boqki  ^^^^4^  of  die  statates  then  ia  wrse  f<Mr 


232 


Notices  of  New  Books, — Lien  of  Perpetual  Commistionert  on  DeetU. 


'  if  any  alteration  migbt  be  wished  or  suggested . 
In  the  present  frame  of  parliaroeots/it  sboald  be  in 
faroor  of  a  more-complete  representation  of  tbe 
people.'  This  wi«h  has  been  carried  into  effect  by 
the  Reform  Act,  by  extending  the  right  of  voting 
to  the  owners  of  severtil  descriptions  of  property, 
not  included  in  the  former  statutes.  Now  Blacks 
.stone's  account  of  these  statutes,  and  of  the  state  of 
the  frsnchise  under  them,  is  of  great  value  and  in- 
terest in  an  historical,  and  even  in  a  legal  point  of 
^view  ;  but  it  is  obviously  quite  useless,  if  we  con- 
sult it  to  show  th«  present  state  of  the  frauchise, 
and  the  existing  rights  of  tbe  voter  :  yet  these  are 
of  more  general  interest  than  any  thing  else.  To 
take  another  illustration  from  the  fourth  book  :-— 
tbe  definitions,  boundaries,  and  varieties  of  crime 
«re  all  accurately  and  sufficiently  given  by  Black« 
atone.  Homicide,  burglary,  larceny  and  forgery,  • 
remain  much  the  same  as  in  his  day ;  but  who 
would  now  think  of  turning  to  Blackstone  to  see 
how  these  crimes  are  to  be  punished  ?  Yet  this  Is 
a  point  which  it  is  often  absolutely  necessary  to 
ascertain,  and  is  almost  the  first  to  present  itself 

.  to  the  mind.  If  the  great  outlines  of  the  law  could 
be  as  clearly,  as  accurately,  Us  vividly,  impressed 
on  the  student  by  any  other  work,  then  tliis  ne- 
cessary defect  in  tbe  Commentaries  would  be  of 
little  importance ;  but  the  present  generation,  at 
any  rate,  still  turn  to  Blackstone  as  its  first  and 
best  guide  :  and  we  may  almost  despair  of  the  ap- 
pearance of  another  author  uniting  all  his  qualifi- 
cations. 

.  **  Under  there  circumstances  it  appeared  to  me, 
that  if  tbe  changes  in  the  law  since  his  time  were 
added  continuously  ;   if  the  portions  altered  were 

'  thrown  into  the  past  tense,  and  the  whole  were 
considered  with  the  view  of  stating  tbe  law  as  It 
now  stands ;  aoacceptable  service  might  be  ren- 
dered to  the  profession  and  the  public  at  large 
(  have  now  completed  the  work  on  this  plan,  and. 
beg  the  attention  of  the  reader  to  a  few  further  ob- 
-aervations  on  certain  points  which  should  be  men- 
tioned. 

*  **  I  have  given,  thus  altered,  the  whole  of  the  text 
of  .Blackstone ;  and  by  tbe  reference  in  the  aide 
margin,  the  page  in  each  book  may  be  readily 
'found ;  and  as  the  original  work  is  of  easy  refer- 
ence, it  may  be  seen,  if  it  be  wished,  what  altera^ 
tions  have  been  made. 

. '  '*I  have  not  presumed  to  alter  any  portion  of  the 
original  without  stating  my  authorit}'.  In  the 
alterations  and  additions  that  1  have  made,  I  have 
endeavoured  to  follow  the  perspicuous  brevity  of 
my  author  ;  that  it  lias  been  with  unequal  steps,  no 
one  can  feel  more  completely  than  myself.  Where- 
ever  any  rule  laid  down  by  Blackstone  has  been 
over-ruled  or  altered  by  subsequent  decisions,  I 
have  wished  to  state  such  alteration ;  but  1  have 
not  thought  it  consistent,  either  with  the  original 
plan  of  the  work  or  with  my  own  view  of  its  re- 
.quirements,  to  enter  into  details  on  any  particular 
portion  of  it.  Perhaps  the  most  admit  able  feature 
of  the  Commentaries  is,  the  equal  depth  which 
they  maintain  throughout }  on  the  one  baud  never 
-omitting  or  passing  over  any  important  circum- 
stance, yet,  on  the  other,  never  ^descending  into 
insignificant  niceties,  uusuiled  to  an  elementary 
.work.  The  Apf  eodixes  of  the  scxond  and  third 
books  hhve  been  greatly  altered.  Old  and  exploded 
forms*  whether  of  deeds,  writs,  or  pleadings,  can 
be  of  little  use  ;  aud  it  was  thought  better  to  fill 
the  space  they  occupied  in  former  editions  with 
forms  now  used  in  practice.  The  first  book  has  no 
appendix,  and  the  forms  in  thnt  of  the  fourth  are 
l-egtilatiog   the  elective  frauchise,    observing  that  ' 


pretty  much  the  same  as  tkow  naed  at  the  pccKBi 
day. 

"  The  last  ^Int  in  this  editkm  to  which  I  need 
call  attention  is,  that  each  book  baa  been  treated 
separately,  and  it  is  intended  to  keep  them  distinct. 
Although  every  book  of  Blackstene  may  be  read 
with  advantage  by  all,  yet  they  nay  not  all  be 
necessary ;  and  each  has  therefore  beta  treated  as 
a  separate  work." 


LIEN  OF  PERPETUAL  COMMIS- 
SIONERS ON  DEEDS. 


A  SOLICITOR  acting  as  a  perpetual  oommia- 
sioner  nnder  the  Abolition  of  Fines  and  Re- 
coveries, 3  &  4  W.  4,  e.  74,  has  a  lien  upon  the 
acknowledgments  and  deeds  which  come  into 
bis  possession  as  such  commissioner,  for  his 
fees  in  taking  the  acknowledgment,  but  not 
for  tbe  fees  of  his  brother  commissioner,  un- 
less he  can  shew  a  joint  authority. 

Mr.  Hnmf/y  had  obtained  a  rule  calling 
upon  Mr.  Charles  Roberts,  an  attorney,  and 
one  of  the  perpetual  commissioners  appointed 
for  taking  the  acknowledgments  of  deeds  by 
married  women,  under  the  statute  3  &4  W.  4, 
c.  74,  to  shew  cause  why  he  should  not  deliver 
up  t^vo  certificates  of  acknowledgment  of  mar- 
ried women  and  other  deeds,  acknowledged 
before  himself  and  his  co- commissioner.  It 
appeared  that  Mr.  Roberts  and  Mr.  CoUis  had 
taken  the  acknowledgment  of  two  married 
women  at  (he  request  of  Mr.  Rogers,  the  at- 
torney of  the  parties ;  that  when  Sir.  Rogers's 
clerk  called  upon  Mr.  Roberts  to  asceitun 
whether  tbe  affidavits  verifying  the  certificate 
were  made,  the  latter  gentleman  sud  he  could 
not  do  so  until  he  had  seen  the  deeds,  mean- 
ing the  deeds  which  had  been  acknowledged 
and  which  were  brought  to  him  in  coose* 
quence.  When  he  had  made  the  necessary 
affidavit,  he  told  the  clerk  that  he  could  not 
deliver  up  the  certificates  or  deeds  until  he 
had  been  paid  his  fees,  which  he  was  entitled 
to  for  taking  such  acknowledgments.  Mr. 
Rogers  then  sent  to  Mr.  Roberts  his  fees  as 
demanded,  and  agun  applied  for  the  deeds. 
Mr.  Roberts  then  asked  whether  Mr.  CoUis's 
fees  were  paid,  and  being  answered  in  the 
negative,  said  that  he  should  not  deliver  up  the 
papers  to  Mr.  Rogers  or  his  clients  until  Mr. 
ColIis*s  fees  were  also  paid.  It  was  then 
stated  that  \he  deeds  were  with  Mr.  ColUs. 

'jririiiai  C.  J.— It  b  perfectly  clear  that  the 
two  gentlemen  who  were  appointed  commis- 
sioners for  taking  these  acknowledUj^ents  had 
a  right  to  receive  their  fees,  and  luso  to  a  lien 
upon  the  deeds  until  the  fees  were  paid;  but 
this  only  applies  to  them  so  long  as  they  were 
acting  jointly,  and  the  deeds  in  their  joint  pos- 
session. Without  this  right,  the  commission- 
ers would  be  without  a  practicable  remedy  for 
the  recovery  of  these  smaU  sums.  At  the  tone 
when  Mr.  Roberts  demanded  those  fees,  he 
ini;(1it  perhaps  have  i^  clear  right  to  make  a 
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demand  for  their  Joint  fees,  if  he  had  shewn  a 
joist  anthoritjr;  bat  after  demanding  his  own 
fees  only,  without  reference  to  those  of  his 
brother  commissioner,  and  having  been  satis- 
fied as  far  as  he  was  concemeq,  he  cannot 
now  say  that  they  are  in  the  hands  of  his 
brother  commissioner.  I  therefore  think  this 
rule  must  be  made  absolute. — E^e  parte  Grove 
and  another,  5  Dowl.  P.  C.  355. 


ELOQUENCE  OF  AMERICAN 
LAWYERS. 


OuB  rettiera  have  been  often  made  ac* 
quainted  with  the  merits  of  Mr.  Justice 
Story  on  yarious  important  branches  of 
jurisprudence,  lliey  are  probalily  not  so 
well  aware  of  the  eloquence  with  which  he 
can  speak  and  write  on  general  and  literary 
subjects.  We  shall  therelbre  again  avail 
ourselves  of  the  pages  of  the  Quarterly 
Review,  and  lay  before  them  the  following 
passages  in  favour  of  classic  learning : 


"  I  pass  over  all  consideration  of  the  written 
treasures  of  antiquity,  which  have  survived  the 
wreck  (xTempires  ana  dynasties,  of  monumental 
trophies  and  triumphal  arches,  of  palaces  of 
princes  and  temples  of  the  gods,  ipass  over 
all  consideration  of  those  admired  composi- 
tions, in  which  Wisdom  speaks,  as  with  a  voice 
from  Heaven;  of  those  sublime  efforts  of  poli- 
tical genius  which  still  freshen,  as  thev  pass 
from  9ft  to  age  in  undying  vigour ;  oi  those 
finishea  histories  which  still  enlighten  and  in- 
struct governments  in  their  duty  and  their 
destiny;  of  those  matchless  orations  which 
roused  nations  to  arms,  and  ch<uned  senates 
to  the  chariot- wheels  of  all- conquering^  elo- 
quence. These  all  may  now  be  read  m  our 
vernacular  tonrue.  Aye,  as  one  remembers 
the  voice  of  a  nead  friend  by  gathering  up  the 
broken  fragments  of  his  ima^e — as  one  listens 
to  the  tale  of  a  dream  twice  told--as  one 
catches  the  roar  of  the  ocean  in  the  ripple  of  a 
rivulet — as  one  sees  the  blaze  of  noon  in  the 
first  glimmer  of  twilight    

"There  is  not  a  single  nation  from  the 
north  to  the  south  of  Europe,  from  the  bleak 
shores  of  the  Baltic  to  the  bright  plains  of  im- 
mortal Italy,  whose  literature  is  not  imbedded 
in  tiie  very  elements  of  classic  leaminj(.  The 
literature  of  England  is,  in  an  emphatic  sense, 
the  production  of  her  scholars ;  of  men  who 
have  cultivated  letters  in  her  universities  and 
colleges,  and  grammar  schools ;  of  men  who 
thought  any  life  too  short,  chiefly  because  it 
left  some  relic  of  antiquity  unmastered,  and 
any  other  fame  humble  l>ecause  it  faded  in 
the  presence  of  Roman  and  Oreciair  genius. 
He  who  studies  English  literature  without  the 
Ijfhts  of  classical  learninfi^  loses  half  the 
cwms  of  its  sentiments  ana  style,  of  its  force 
and  feelings,  of  its  delicate  touches,  of  its  de- 
lightful allusions,  of  its  illustrative  associa- 
tions.   Who,  that  reads  the  poetry  of  Gray, 


does  not  feel  that  it  is  the  refinement  of 
classical  taste  which  gives  sUch  inexpressible 
riridhess  and  transparency  to  his  diction? 
Who,  that  reads  the  concentrated  sense  and 
melodious  versification  of  Dryden  and  Popei 
does  not  perceive  in  them  the  disciples  of  the 
old  school,  whose  genius  was  inflamed  bv  the 
heroic  verse,  the  terse  satire,  and  the  playful 
wit  of  antiuuity  ?  Who,  that  meditates  over  the 
strains  of  Milton,  does  not  feel  that  he  drank 
deep  at 

'  Siloa's  brook,  that  flow'd 
Fast  by  the  oracle  of  God  '— 

that  the  fires  of  his  ma^ificent  mind  were 
tighted  by  coals  from  ancient  altars  ? 

**  It  is  no  exaggeration  to  declare  that  he 
who  proposes  to  abolish  classical  studies  pro- 
poses to  render,  in  a  great  measure,  inert  and 
unedifying  the  mass  of  English  literature  for 
three  centuries;  to  rob  lis  of  much  of  the 
gloij  of  the  past,  and  much  of  the  instruction 
of  tuture  ages;  to  blind  us  to  excellences 
which  few  may  hope  to  equal  and  none  to  sur- 
pass ;  to  anniiulate  associations  which  are  in- 
rerwoven  mth  our  best  sentiments,  which  .give 
to  distant  times  and  countries  a  presence  and 
reality  as  if  they  were  in  fisct  our  own." 


QUESTIONS 
AT  THE  EXAMINATION, 

Hilory  Term,  1841. 


COMMOK  AND  STATUTE  LAW^   AND    FRACTICB 
OF  THB  COUBTS. 

What  is  the  difference  between  slander  and 
libel,  and  what  is  the  form  of  action  in 
each? 

What  is  the  difference  between*  a  simple 
contract  and  specialty  debt  ? 

What  is  the  difference  between  a  transitory 
and  local  action  ? 

What  is  an  action  of  covenant  ? 

Can  an  action  of  debt  be  maintained  to  re- 
cover principal  and  interest  upon  amort- 
gage  deed  ? 

Where  a  demand  may  be  recovered  either 
by  action  in  debt  or  on  promises,  what 
are  some  of  the  chief  advantages  of  the 
acdon  in  debt  over  that  on  promises  where 
a  defendant  does  not  plead  ? 

Where  an  executor  is  sued  for  a  debt 
owing  by  his  testator,  and  the  plea  is 
ptene  administravit  only,  and  the  pluntiff 
cannot  disprove  the  plea,  but  there  is 
other  personal  estate  to  be  received,  what 
course  should  the  plaintiff  take  ? 

Where  a  judgment  is  more  than  twelve 
months  old  without  any  proceedings, 
what  writ  is  necessary  to  be  sued  out, 
and  for  what  purpose  ?  Into  what  county 
should  it  be  directed  ? 
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BhfioU  dBdaMtl  In  ioppoit  of  An  order  In 
hold  a  defendant  to  bul  be  entitlediB aaj 
Oxut  or  caiiae  t 

A  Vfit  being  ierved  in  any  Cera  or  vaoatn» 
intfaw  what  tMie  ahould  the  platftiff  de* 
chtfe  to  present  jndgmettt  <^  nihtipvoi  lot 
iftuftt  Of  declaration  ? 

An  order  for  three  days*  time  to  plead  ia 
dated  on  a  Friday  x  on  what  day  may  the 
plaintiff  aign  judgment  ia  default  of  plea  ? 

Where  a  defendant  m  nadcr  terma  to  take 
short  notice  of  trial  for  a  particnlar  sit- 
tings, is  the  plaintiff  at  liberty  to  give 
short  notice  of  trial  Ibr  any  other  anose- 
quent  sittings? 

Where  a  swwmimH  is  lalcea  oat  befinre  da* 
ofanitkwi  to  stay  proceedings  on  payment 
of  a  eertsin  sum,  with  costs,  and  a  Jndge 
refuses  to  make  an  order  because  rae 
plaintiff  claims  a  huger  sum«  and  the 
plaintiff  proceeds,  ancL  upon  the  defen- 
dant pleading,  he  pays  the  same  svm  into 
Court,  and  the  plaintiff  (without  any 
ciroumstanee  to  justify  his  refusing  tira 
money  when  o&red  by  the  summons) 
takes  the  sum  out  of  Court,  and  replies 
that  the  money  is  accepted  in  full  dis- 
charge of  the  action,  and  applies  to  have 
his  costs  taxed :  what  costs  is  a  plaintiff 
entitiedtof 

Is  the  defendant  entitied  to  any  and  what 
costs  under  the  circumstances  stated  in 
the  last  question  ? 

State  the  oordiaary  eridenee  to  support  an 
action  by  an  indorsee  of  abillof  exchange 
against  an  acceptor,  where  erety  thing 
neoessary  to  be  proved  ia  pat  in  issue  ? 

CONVXrAKCZKO. 

What  is  the  difference  between  joint  tenants 
and  tenants  in  common } . 

Can  a  tenant  in  tail  make  alease  which  wiU 
bind  any  and  what  persons  after  his  de- 
cease 7  State  the  authority  for  your  an- 
swer? 

A  term  ofyeaxs  vested  in  ^.intrust;  who  by 
his  will,  without  reference  to  that  trust, 
^pomts  C.  and  A  executors ;  2>.  re- 
nounces probate,  and  by  deed  disclaims 
all  trust  and  interest  under  the  will ;  C 
alone  proves  the  will,  and  dies  leaving 
Z>.  surviving.  How  is  the  term  to  be 
assigned  ? 

A  title  being  satisfactorily  deduced  to  the 
vendor,  state  the  heads  ol  the  covenants 
he  is  to  give  to  the  purchaser. 

By  a  marriage  settiement  a  sum  of  money 
is  to  be  raised  for  younger  clnldren  of  the 
niaxriage;  what  is  the  usual  mode  by 
which  that  is  to  bf  ^ffeetod  ? 


What  are  timgenersluudllnaer  puHs^f  n 

oottveyance  of  a  Im  simple  ealate) 
What  are  tiie  mitiMB  or  paits  of  n  lease  ef 

nneieuagef 
At  whose  expence  h  the  bbtsinfaig  the  exe* 

eution  of  the  conveyance  to  a  purdiaserf 
Suppose  the  purchased  estote  to  be  oopy* 

hold ;  at  whose  expence  b  the  sunender 

to,  and  the  admission  of,  the  purchaser  ? 
If  the  vendor  contract  to  snziender  and 

assure  the  copyhold  estate  at  his  own 

expence,  is  he  bound  to  pay  the  knd'a 

fine? 
In  addition  to  the  mortgage  deed  aad  hood* 

what  is  further  easential  to  the  amrt- 

gagee's  aecarity  ? 
What  words  are  neoemary  to  create  an  ea* 

tatotaill 
How  many  kinds  of  eetetee  tail  art  these! 

Bxplain  them, 
Sbf^nse  a  tenant  in  tail  convey  the  tee 

simple  of  an  estate  by  lease  and  release 

to  a  purchaser?  what  estate  does  aoeli 

purchaser  acquire  ?  - 
^.  is  to  convey  an  estate  to  &  for  lifos  by 

what  conveyance  may  this  be  alleetsdl 

aaoirr  and  raAonoB  or  thb  oovwaw^ 

What  Bi^  the  several  parti  of  a  bUl  in  equi^  ? 

How  should  a  subpoena  be  served  to  compd 
the  defendant's  iqppearanoe } 

What  are  the  proper  steps  to  oonpd  anan* 
swer? 

What  proceedings  can  a  defendant  tako  to 
compel  the  pl^ntiff  to  go  to  a  hearing  ? 

How  are  witnesses  examined  in  Chancery  ? 

What  length  of  time  is  allowed  for  puttii^ 
in  an  answer  to  an  original  bill  i  and  if 
more  time  be  required,  what  prooeding  is 
necessary  to  obtam  it;  and  npon  what 
condition  is  it  usually  allowed  ? 

State  some  of  the  most  usual  proeeedmgs 
in  the  Master's  Office. 

How  and  in  what  manner  should  proceed- 
ings in  equity  be  instituted  by  an  infont 
or  a  married  woman  ? 

In  the  construction  of  the  Register  Aet,  by 
which  a  registered  deed  takes  priority  oif 
one  unregistered,  what  relief  wiU  the 
Court  afford  if  the  party  knew  of  the  nn« 
reglBtered  deed  ? 

Are  trustees  as  such  entitled  to  any  and 
what  allowance  for  expenoes  or  loea  <d 
time? 

If  one  trustee  receive  trust  money,  and  hand 
it  over  to  his  co-trustee,  are  boA  or  whidi 
of  them  liable? 

Where  a  legacy  has  been  g^ven  to  a  duld, 
and  the  testator  afterwards  makes  ad*. 
T^tfMW  for  the  child's  benefit,  are  those 


Qusftiom  hi  the  BxambUkm  If.  t.  19fl.^ Aqmi^o^  CWfi  r  Utd  ChmeeOor.         Mr 


wffcMkiccfi  ieetSatd  pdrt  pftyuteut  of  Hk 
kgphcyf  ^ 

b  ftdcaption  of  a  IcgiMry  a|>plicable  to 
flCnEOgerSy  or  to  any  md  what  relatioDai 

If  a  kgiity  og  anaaity  be  givear  oo  condition 
that  Ihe  kgalee  or  attniiitant  Bfcatt  net 
d&pQte  the  will.  Ulnf  wiB  A  Cotift  of 
Kqiiitf  <l^ti(«e  f 

Wbepe  dieie  is  a  dieviae  for  charftable  pur* 
poaea*  biil  the  mode  oC  applkatioa  ia  im- 
{Metkfthie,  win  the  Court  carry  the  da^ 
viae  kito  effe^oa  aay  aad  wfaMtoaaiieir  ? 

BANCaUVTCT  AK»  PaACTtCB  07  TAB  COUJCTft. 

To  whom  u  aa  apbGcatf on  for  en  order  to 
annol  a  fiat  made^  and  ia  what  manner? 

What  are  the  oidioary  groanda  on  whidk 
as  applicadoa  to  anakl  a  lit  naf  ha 
aaader 

Wheie  a  baafampc  hae  aa  appreatieet  wil 
Ae  beniruptoy  hare  any  mad  what  effisct 
on  the  indeatare  of  apprenticeship  f 

It  the  apprea^ce  have  paid  a  premioai.  have 
the  oommiaaioners  power  to  make  any 
aad  what  order  in  the  haakmptey  with 
fflferesee  to  such  preaiiuni  ? 

Where  a  separate  liat  k  iwned,  may  joiat 
creditonr  prore  imder  it  for  any  and  what 
porpoee? 

If  endtled  to  pm^,  may  they  receive  (fivi- 
deada  in  any  aad  what  event  I 

Haa  thepedtioaiag  eiedhor  fot  a  separate 
fiat,  rithoegh  his  deht  be  a  jotat  debt, 
any  different  right  from  the  other  jomt 
creditors  under  the  sepaiato  fiat? 

If  a  aeparate  fiat  be  annulled  for  the  pur* 
poae  «f  issuing  a  joint  fiat»  wiD  any  right 
be  leaorved  to  the  cnditor  wlio  petitioned 
for  tlw  separata  fiat  i 

if  a  eiediter  beeome  faimsdf  a  bankrupt  be« 
fore  nroof  of  his  debt  under  a  fiat^  who 
should  prove  the  debt ;  and  n  it  necea-* 
sary  tiiat  the  bankrupt  cxeditor  should  join 
ia  the  proof? 

Can  a  peason  iB4)risoBed  for  dime  ooonmt 
an  act  of  baakmptey  by  lying  ia  prison 
mder  any  and  what  circumstances  I 

Can  ea  infont  be  made  a  bankrupt  under 
any  aild  what  drcumstances  ? 

May  an  uncertificated  bankrupt  maintain  an 
action  for  any,  and  if  any  what,  cause  of 
actioo? 

Can  tiie  latereat  oa  a  biU  of  exchange  for 
leaa  thia  1001.,  not  eipiessed  to  be  pay- 
aide  with  interest,  beadded  to  the  prin- 
cipal to  make  up  a  suifident  amount  for 
the  petitioning  creditor's  debt  ? 

Where  a  bankrupt  has  in  his  possession  at 
thetusaof  his  bankruptcy  the  iivopeity 


of  another*  with  theeouaent  of  the  owner, 
does  the  property  pass  to  the  assfgaees  f 
If  the  bankrupt  hold  property  as  a  trustee 
for  others,  does  such  property  past  to  the 
assignees} 

.  tUUlViLh  LAW,  ARB  ^KOCBBl^nres  BBVOBB 

JUSTieas  OF  nta  fbacb. 

Define  the  offence  of  forgery. 

If  a  peer  be  examined  in  a  criminal  pio« 

ceMing  as  a  witness,,  can  lie  be  ao  ex- 

aaiittedon  hia  honour? 
To  wheas  dbea  tba  paitiie^a  of  eeefidential 

coanmoaicatieB  cxtead? 
Doer  the  alteration  of  a  MH  or  note  horn 

Che  sum  for  whh4i  it  was  nsued  to  anf 

other  amount  constituCa  aforgery  ? 
ff  a  servant  receive  money  on  his  master^a 

aoecmnt  aad  embezzle  it,.  batita|^)eaia 

altarwrnrd  that  the  money  doea  net  be* 

lone  to  his  empfeyer,  eaa  thaaewaat  be 

hudieted? 
What  is  the  distinction  between  murder 

and  manslaughter  ? 
State  the  distinction  between  justifiable  aad 

eacuaable  homicide? 
What  is  the  diatiaetion  between  a  priacipd 

in  the  fiiat,  aad  a  priae^  ia  theaeeood 

degree> 
When  will  a  new  trial  2n  a  case  of  petfory 
.    be  refosed  by  the  Court  ? 
Will  an  infomiationlie  against  a  magntrate 

for  a  mistske  in  law  ? 
ia  it  neoeasary  in  esder  to  eonatitate  a  Ubel 

that    any  tiaag  eriminally  er  mond^ 

wrong  should  be  imputed  to  ^e  party  > 
If  a  dark  receive  money  for  his  emj^yer, 

it  being  no  part  of  his  employment  to  le- 

ceive  money,  and  appropriate  it  to  his 

own  use}  caa  he  he  iadkted,  and  ia 

what  form  ) 
What  is  the  meaning  el  a  geaaial  verdict 

with  a  special  case  reserved  ? 
In  an  indictment  for  perjury  in  an  answer 

in  Chancery  what  evidence  should  be 

given  of  the  oath  having  been  taken  ? 
Is  the  offence  complete  of  obtaining  money 

under  folse  pretences  without  proving  the 

actual  payment  of  the  money  ? 

SUPERIOR  COURTS. 


Eorlr  Cbuicrliovir  Court* 

PtTBCHASB  OP  ANNDITT.— >QVASI  TRU8TXB. 

The  inewmheni  ^m  parish^  h»ng  empomred 
bp  act  ^f  parlmmemi  ie  rmee  monejf  hp  oa* 
nmifp  /•  he  eher^ed  oa  the  /itfta^,  /er  the 
jmrpeee  ef  huUdmf  a  recterp^iiuie^  the 
teenep  te  he  nisei  aad  ettpeiied  wUh  the 
tfpeiheiiem  ^  the  hiekep  fjT  the  dteeem^ 
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TAe  bl$hop  purchased  the  annu'iiyfwr  him* 
self,  on  the  f}est  terms  for  the  parish,  and 
the  rector  paid  it  for  twenty-Jive  years. 

Held,  on  a  bill  filed  />//  the  succeeding  in- 
cumbent; that  the  bishop  being  placed  by 
the  act  of  parliament  tn  the  position  of  a 
trustee,  to  check  the  terms  of  the  lortn  and 
the  expenditure,  could  not  tn  equity  be  the 
purchater,  and  the  annuity  was  set  aside. 

The  plaintiflf,'  who  is  incumbent  of  the  parish 
of  St.  Mary,  Woolwich,  filed  his  bii!  in  1838, 
soon  after  he  wa»  presented  to  the  living,  pi'&y- 
ing  to  be  relieved  from  the  payment  of  an  an- 
nuity of  170/.  charged  on  the  rents  and  profits 
of  that  living  by  his  .  predecessor.  The  bill 
stated  two  private  acts  of  parlixnient,  by  one 
of  which,  passed  in  the  year  1809,  for  the  pur- 
pose of  enabling  the  then  rector  of  the  said 
garish  to  raise  3000/.  for  bulldinir  a  rectory- 
ouse  and  offices  ^to  be  built  to  the  satisfiic- 
tion  of  the  Bishop  of  Rochester  for  the  time 
being ;^ the  old  rectorv- house,  with  its. ap- 
purtenances, was  vested  in  trustees  for  safe, 
and  in  the  event  of  the  proceeds  falling  short 
of  the  requ'red  sum,  the  rector  was  empowered 
ib  grant  building  leases  of  purt  of  the  glebe 
lands,  and  to  take  fines.  Both  these  sources 
having  proved  inadequate,  the  second  act  was 
passed  m  1812 ;  by  which,  after  reciting  the 
powers  of  the  former,  and  that  above  2000/., 
raised  as  thereby  was  provided,  i^ad  been  laid 
out  on  the  new  buiktings.  and  that  for  the 
completion  thereof  about  20P0/.  more  would  be 
required,  the  then  rector,  the  Rev.  H.  Fraser, 
was  authorized,  by  tiond  or  other  deed,  with 
the  consent  of-  the  Bibhop  of  Rochester  for 
the  time  being,  to  borrow  2000/.  for  the  said 
purpose,  by  the  sale  of  one  or  more  annuities, 
for  one  or  more  life  or  lives,  and  to  secure  the 
payment  thereof  by  a  charge  on  the  rectory ; 
and  the  money  so  to  be  raised  was  to  be  vested 
in  the  seven  trustees,  to  whom  and  to  the 
rector,  as  soon  as  the  new  buildings  should 
be  completed  to  the  satisfaction  of  the  said 
l)i8hop,  a  declaration  to  that  effect  in  writing, 
signed  by  him,  should  be  a  sufficient  discharge 
for  the  monies  so  applied  by  them  towards  the 
completion  of  the  rectory-house  and  offices, 
pursuant  to,  an  account  to  be  rendered  by 
them  and  approved  by  the  bishop.  By  virtue 
of  this  act  advertisements  were  put  in  the 
newspapers  for  a  loan  of  2000/.  by  way  of  an- 
nuity.  Offers  were  made  accordiu|?ly,  but  the 
lowest  offer  was  for  an  annuity  of  9/.  per  cent, 
for  two  lives.  The  Bishop' of  Ri«chesler,  the 
late  Dr.  Kim;,  conceiving  that  to  be  too  hij;h, 
desired  the  negotiittion  to  be  suspended,  in 
hopes  that.fae  could  find  a  persf»n  who  would 
advance  the  sum  fur  less  interest,  but  failing 
in  that  ei^pectation,  be  agreed  to  advance  the 
2000/.  himself,  for  an  annuity  of  8/.  10*.  per 
cent,  for  the  lives  of  his  two  sons,  of  the  re- 
spective ages  of  fourteen  and  thirteen  years, 
and  the  Wie  of  the  survivor  of  them.  A  deed 
was  accordingly  executed  by  the  rector,  with 
the  consent  and  approbation  of  the  bishop,  by 
which  the  rector,  in  consideration  of  the  sum 
of  2000/.  paidio  biin  and  the  before- mentioned 


trustees,  by  a  Mr.  Venablea  (a  trustee  for  the 
bishop);  granted  to  the    said  Venables  the 
yevrly  sum  of  170/.  during  the  said  two  ll?ea. 
and  the  life  of  the  survivor  of  them,  asd 
charged  the  tame  on  the  rents  and  profits  of 
the  said  rectory.    AAer  the  execution  of  this 
deed,  Venables    made  a  declaration  of  the 
trust  to  the  bishop,  who  aftenvards  assigneil 
the  anuuitv  to  the  defendant,  his  eldest  son, 
and  one  of  the  lives  named  in  the  deed.    The 
said  bishop  died  in  1827.    The  Rev.  H.  Frsser, 
the  rector,  paid  the  annuity  up  to  the  time  of 
bia  death  in  1837.    llie  Rev.  Mr.  Greenlaw, 
the  plaintiff,  becoming  then  the  rector  of  tlie 
parish,  and  learning  the  particulars  of  the 
transaction,  and  conceiving  that  2000/.  was  sn 
inadequate  price  for  the  annuity,  and  that  ibe 
Bishop  of  Kochester  was  disqualified  by  the 
nature  of  the  trust  reposed  in  him  by  the  sets 
of  piirliament,  from  being  the  purchaser  of 
the  annuity,  filed  this  bill  to  set  the  same 
aside  on  these  gronnds,  offering,  however,  to 
pay  any  part  otthe  said  2000/.  that  might,  oa 
taking  an  account,  be  found  unpaid,  with  ia- 
tcrest,  &c.    The  Master  of  the  Rolls,  Itefore 
whom  the  cause  came  to  be  heard,  decreed 
for  the  plaintiff  according  to  the  prayer  of  bis 
bill.    The  defendant  appealed  from  that  de- 
cree. 

Mr.  jngTam  and  Mr.  Fosier,  for  the  plain- 
tiff, supported  the  decree;  the  appeal  beio/r 
against  the.  whole  decree.  The  Bishop  of 
Rochester  was  put  by  the  acts  of  parliaineDt 
in  a  fiduciary  situation  ;'  and  the  weil-kaown 
rule  of  equity,  prohibiting  persons  in  situations 
of  that  sort  from  dealing  for  their  own  benefit 
with  property  so  made  subject  to  their  cooirol, 
applied  to  him.  They  cited,  among  other 
cases,  Es  parte  Bennett,^  Est  porte  Lacfyf 
and  Grover  v.  Hugell  ^ 

Mr.  iiichards  and  Mr.  Heberden,  for  the  ap- 
pellant, contended  that  the  transaction  did  not 
come  within  the  rule  of  equity  applicable  td 
persons  in  the  relations  of  trustee,  solicitor,  or 
agent,  &c.  The  act  only  required  the  consent 
of  the  bishop  to  the  instrument  executed  fur 
raising  the  money«  There  was  no  charge  of 
fraud  proved  or  even  alleged  in  the  bill :  and 
the  evidence  proved  that  of  the  several  tenders 
of  loan,  none  was  for  less  than  9/.  per  ceot 
The  only  motive  that  influenced  the  bishop,  was 
the  obtaining  the  loan  on  moderate  terms; 
with  that  view  he  advanced  the  money  himself; 
and  there  was  nothing  in  the  policy  of  the  law 
to  prevent  him.  As  to  inadequacy  orconside- 
ration,  there  was  the  evidence  or  Mr.  Hogf^, 
the  surveyor  and  agent  employed  by  Mr. 
Fraser,  that  he  considered  the  sum  of  2000A 
quite  sufficient,  money  being  very  scarce  at 
the  time.  After  the  length  of  time  that  had 
elapsed,  and  the  acquiescence  of  the  rector, 
the  Court  would  not  set  aside  the  annuity. 
They  cited,  among  other  ca^es,  Howard  v.  Da* 
cane  A  If  the  annuity  were  to  be  set  aside, 
surely  the  plaintiff  ought  not  to  take  the  whole 
of  the  benefit.     The  representatives  of  Mr. 
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Eraser,  who  had  paiil  the  annuity  for  twenty- 
five  years,  ou^ht  to  be  considered. 

The  Lord  Chaneetfor  stopped  Mr.  fFigram 
as  he  was  f|roiD<;  to  reply,  and  said  he  had  no 
donbt  of  thb  rase  from  the  nroment  he  heard 
the  appeal  opehe<*.  He  agreed  with  the  Master 
of  the  Rolls  that  there  whs  no  fraud  contem- 
plated by  any  of  the  parties  to  the  annuity  ; 
and  that  the  Bishop  or  Rochester  did  not  in- 
tend to  prejudice  any  one ;  but  his  object  was 
to  obtain  the  annuity  on  better  terms  for  the 
rector  than  had  been  offered.  It  often  hap- 
pened that  parties  with  the  best  motives  did  not 
consider  the  consequences  of  a  well-intended 
act,  or  the  necessity  of  observinj^  the  rule  of 
equity  a^inet  interference  in  the  way  of  con- 
tract or  other  dealing  for  themselves  with  pro- 
perty over  which  they  were  placed  in  the  cha- 
racter of  tmstees.  -  Therefore  the  observations 
that  he  sbotild  make  would  not  apply  to  the  con- 
duct of  the  parties,  but  would  turn  entirely  on 
the  rate  of  this  Court,  com prisiujEf  the  relations 
between  solicitor  and  client,  principal  *  and 
agent,  trustee  and  cestui  que  trust,  ^c.  It 
was  not  a  rtile  confined  to  those  classes  of  in- 
tlif  iduals,  bat  was  referrable  to  all  persons  in 
tvhom  a  trust  wu  reposed ;  that  is,  where  a 
party  being  in  the  position  of  a  trustee  has  it 
in  his  power  to  turn  the  trust  to  his  own  in- 
terest, the  rule  will  not  allow  him  to  be  a  pur- 
chaser of  the  property,  if  he  has  a  duty  to  per- 
fonn  in  regard  to  it,  inconsistent  with  his  in- 
terest as  a  purchaser.  In  Ear  parte  Huj^hes,^ 
which  came  nearer  to  the  circumstances  of  this 
case  than  any  other  that  was  cited,  the  opinion 
of  the  Court  was,  that  as  the  purchaser  of  the 
property  there  was  a  party  who  had  been  con- 
sulted as  to  the  sale,  he  could  not  be  per- 
mitted to  be  the  porrhaser.  And  in  Ecfpnrte 
BetuieitJ  Lord  Eldon  laid  down  the  principle 
cf  the  rule  thus,  '*  that  if  a  trustee  can  buy  in 
an  honest  case,  he  may,  in  a  case  having  that 
appearance;  but  whicn,  from  the  infirmity  of 
human  testimony,  may  be  f^rossly  otherwise." 
The  case  of  Grorer  v.  Hugell  cr  also  was  appli- 
cable to  this  ease.  The  question  therefore  is, 
whether  there  is  any  circumstances  in  the 
situation  in  which  the  Bishop  of  Rochester 
was  placed,  which  distinguished  those  cases 
from  this.  It  became  necessary  for  the  purpose 
of  completing  the  rectory-house  and  premises, 
to  rule  money  under  an  act  of  parliament,  by 
way  of  annuity,  to  be  charged  on  the  rents  and 
profits  of  the  rectory.  That  was  considered  not 
to  l>e  a  safe  power  to  be  left  to  the  existing 
incumbent,  as  he  might  not  have  any  regard  to 
the  interests  of  his  successor.  The  bishop  was 
therefore  appointed  to  be  a  check  on  him  in 
the  raising  and  application  of  the  money — he 
was  deemed  the  proper  person  for  exercising 
that  controlling  power,  and  therefore  it  was 
enacted,  that  it  should  be  lawful  for  the  rec- 
tor, &c.  by  bond  or  bonds,  deed  or  deeds,  &c. 
by  him  sealed,  &c.,  by  and  with  the  consent  of 
the  Bishop  of  Rochester,  to  borrow  any  sum  or 

•  6  Ves.  617. 
'  10  Ves.  381. 
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Slims  of  money,  not  exceeding  in  the  whole  the 
sum  of  2000/.,  &r.  by  the  sale  of  one  or  more  an- 
nuity or  annuities,*'  &c.  The  bishop's  inter- 
vention being  thus  made  necessary  to  controul 
the  rector  in  raising  the  money,  he  could  uotrbe 
himself  the  purchaser  of  the  annuity,  for  as 
purchaser,  it  would  be  his  interest  to  have  a 
large  sum  raised  at  a  high  price  and  expended, 
whereas  his  duty  under  the  act,  required  of 
him  to  check  the  expenditure.  After  failure 
in  the  attempt  to  obtain  the  required  sum  at 
less  than  9/.  per  cent.,  the  bishop  interfered, 
and  took  the  annuity  for  the  benefit  of  his 
children,  but  in  the  name  of  another  person, 
who  was  the  bishop's  trustee.  It  was  the 
duty  of  the  bishop  to  protect  the  interest  of 
the  future  incumbent  of  the  living.  That 
duty  conflicted  with  his  own  interest.  In  the 
case  of  Howard  v.  Ducane,  which  was  relied 
on  in  the  aruument  fnr  the  defendant.  Lord 
Eldon  said  ihe  tenant  for  life  was  not  the  only 
person  whose  consent  was  necessary;  the 
trustees. also  were  to  give  their  diligent  atten- 
tiou,  and  if  they  saw  no  objection  to  the  price 
offered  by  the  tenant  for  life,  they  might  give 
their  consent ;  but  in  a  sale  under  an  order  of 
this  Court,  the  tenant  for  life  could  not  be  a 
purchaser.  Those  cases  of  tenant  for  life 
were  very  different  from  this.  By  all  the  au- 
thorities applicable  to  this  case,  the  bishop 
could  not  l)e  the  purchaser  of  the  annuity. 
Lord  Eldon  lays  down  the  principle  of  the 
rule  in  E^ parte  Lacetf,^  If,  therefore,  it  was 
not  competent  for  the  bishop  to  be  the  pur- 
chaser of  this  annuity,  the  Court  must  set  it 
aside.  But  another  question  made  in  the  ar- 
gument was,  how  it  was  to  be  set  aside }  The 
lapse  of  time,  and  the  acquiescence  of  the  rec- 
tor were  said  to  be  in  the  way.  How  could 
that  be?  The  present  incumbent  diJ  not 
permit  time  to  run,  and  he  was  not  bound  by 
the  acquiescence  of  his  predecessor.  The 
moment  the  plaintiff*  came  to  the  possession  of 
the  rectory,  he  questioned  the  transaction. 
Suppose  the  former  incumbent  and  the  bishop 
baa  colluded,  and  thirty  years  had  elapsed  be- 
fore the  successor  was  come  in,  could  he  be 
precluded  by  that  lapse  of  time  from  Question- 
ing the  fairness  of  the  charge  on  his  living?  Jn<. 
cidentally  and  by  mere  accident,  the  present 
incumbent  finds  his  income  benefited  by  the 
discharge  of  this  incumbrance.  So  in  all 
cases  of  the  sort,  the  cestui  que  trust  may  have 
a  benefit  from  the  setting  aside  of  the  improper 
act  of  his  trustee,  and  he  mav,  if  he  likes,  take 
the  consequences,  whether  beneficial  or  not. 
If  this  incumbent  had  succeeded  before  the 
whole  principal  and  interest  were  paid,  the 
Court  would  take  care,  in  setting  aside  the 
transaction,  that  the  party  who  advanced  the 
money  should  be  fully  repaid.  But  here  the 
principal  with  interest,  has  been  long  since 
repaid.  The  decree  of  the  Master  of  the  Rolls 
must  be  affirmed,  with  costs. 

Greenlaw  v.  Kinr, — ^At  Westminster,  Jan. 
14th  and  15th,  1841. 
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COMMON  LAW  SITTINGS. 
J/ter  Hilary  Term,  1841. 

^  MIDDLESEX. 

.  Common  Juries,  from  Tuesday  Feb.  2d,  to 
Tuesday  the  9th,  both  days  inclusive. 

SpecialJuriet,  from  Wednesday  Feb.  10th, 
to  baturday  the  Idth,  both  days  inclusive. 

LONDON. 

jidjournment'day,  Monday  Feb.  16th. 

Common  Juries,  from  Monday  Feb.  15tb,  to 
Saturday  the  20tb,  both  days  inclusive. 
'    Special  Juries,  from  Monday  Fel).  22d,  to 
Monday  March  1st,  both  days  inclusive* 
C^rfirqutr  of  ^Iratf, 

MIDDLESEX. 

Tuesday    .  Feb.  2^ 

Wednesday      .    3  >Common  Juries. 

Thursday    .     .    4  J. 

Friday    ...    51 

Saturday     .     .    6  f  Speci 

■    .    .    .    sJ 


pecial  and  Com.  Juries. 


9    Revenue  &  Com.  Juries. 

11  >  Common  Juries. 

12  J 

LONDON. 

3    To  Adjourn  only. 

13 
15) 


13    Adj 


Adjourn  i 
jt.  Day.— 


Com.  Juries. 


Mondliy 
Tuesdiiy 
We<luesday 
Thursday    . 
Friday    .     . 

Wednesday 
Saturday     . 
Monday 
Tuesday 
Wednesday 
Thursday    . 
Friday    .     . 
Saturday     . 
Monday 
Tuesday 
Wednesday 
Thursday    . 
Friday    .    . 

The  Court  will  sit  at^half-past  nine  o'clock. 


16  >  Common  Juries. 

17i 

181 

19  \ 

2Q  y Special  and  Com.  Juries. 

22J 
231 


21 
25 
26. 


^Common  Juries. 


NOTES  OF  THE  WEEK. 


COUMENCBMBNT  OF  THE  SESSION. 

Our  prophecy  that  the  Session  was  likely 
to  be  a  busy  one,  so  far  as  Law  Reform  was 
concerned,  will  apparently  be  verified.  ITie 
Queen,  in  her  si)eech.  informs  Parliament 
that  "  measures  will  be  submitted  without 
delay  which  have  for  their  object^ the  more 
spe^y  and  effectual'  administration  of  jus- 
tice;'* and  accordingly  notice  has  already 
been  given  of  some  measures  of  the  utmost 
importance  to  the  profession.  The  Attorney 
General  will  bring  in,  next  Tuesday, "  A  bill 
for  facilitating  the  Admi  nistrationof  Justice," 
which  is,  no  dpubt,  in  substance,  the  Lord 
Chancelior's  Bill  of  last  Session ;  and  Sir 
Edward  Sugden  has  given  notice  of  a  rival 
Bill.  And  on  the  9th  of  February,  Mr. 
Fox  Maule  will  bring  in  •"  A  Bill  to  im- 
prove the  Practice  and  extend  the  Juris- 
diction of  County  Courts ;"  and  *•  A  Bill  to 
nable  the  Lord  Chancellor  to  direct  that 


certain  Proceedings  from  the  Court  of  Chan- 
cery, and  Matters  in  Bankruptcy,  Insolvency, 
and  Lunacy,  may  be  carried  to  the  County 
Courts."  We  have  reason  to  believe  that 
the  proposed  plan  is  to  establish  County 
Courts  which  shall  have  jurisdiction  in  mat- 
ters up  to  a  certain  amount ;  but  to  which 
shall  also  be  transferred  much  of  the  ad- 
ministrative business  in  Bankruptcy,  Insol- 
vency, and  Lunacy.  In  the  Lords,  Lord 
Brougham  has  reintroduced  the  Copyhold 
Enfradchisement  Bill:  These  alone  are  al- 
most enough  for  one  Session,  bat  we  know 
that  various  other  measures  are  in  progress : 
of  some  of  them  notice  has  already  been 
given,  and  others  will  be  speedily  brought 
forward. 

LAW  BILLS  IN  PARLIAMENF. 


J^awlt  of  ILorM . 

Lord  Brou/rham's  Copyhokl  Eiifranehiseinenl 

Bill.        [Referred  t»  Select  Comiuittee.'l 

Soutft  Of  Canraiontf . 

PRIVATB  BILLS. 

Friday,  the  12(h  Februarv,  will  be  the  last 
day  for  receiving  Petitions  tor  Private  Bills. 

Frijfay.  the  19th  March,  will  be  the  last  dny 
for  the  First  Readinir  of  Private  Bills. 

Friday,  the  28th  May,  the  last  day  for  re- 
ceiving Reports  on  Private  Bills. 

SMALL  DEBT  COURT  BILL 

•  For  Sleaford. 

NOTICBS. 

Sir  F.  Pollock — ^To  amend  the  Law  of  CoaU. 
To  allow  Writs  of  Error  in  Mandamus. 

Sir  E.  Sudden— To  facilitate  the  Administra- 
tion of  Justice  in  the  House  of  Lords  tod 
the  Privy  Council. 

Mr.  Serjt.  Talfourd— To  amend  the  Law  of 
Copyright. 

RESULT  OF  HILARY  EXAMINATION. 


It  appears  that  some  of  the  Candidates  who 
had  ^iven  notice  of  examination  did  not  attend 
on  \%  ednesday  last.  This  reduced  the  aumb«r 
to  ninety,  of  whom  eighty-seven  passed,  and 
three  were  deeiped  unsatisfactory, 

IHE  EDITOR'S  LETTER  BOX. 

The  lUffgestion  of  a  subscriber  at  Manchester 
will  probably  be  adopted  at  no  diataut  period. 

The  letters  of  E.  P.,^  T.  W.,  •*  Salanio,-" 
C.  T.;  "  Lex,"  and  "  Durante  ViU/'  ahall  be 
attended  to. 

The  General  Index  to  the  tiventy  volumes 
of  this  work,  which  appears  to  be  much  called 
for,  will  be  published  as  speedily  as  prac* 
ticable. 

We  are  enabled  to  state  the  substance  of  the 
Questions  at  xYst  Examination  on  Wednesday 
last,  and  shall  probably  give  the  names,  of  the 
successful  canaidatcs  in  our  next  num*  '''* 


srtie  Itegal  <dli0erlier^ 
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-**  Quod  roagit  ad  nos 


Pertinet,  et  nescire  malum  eat,  agitamus/* 
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DECISION  RELATING  TO  COSTS 
OF  PAPERS  DESTROYED  IN  THE 
TEMPLE  FIRE. 


It  has  been  decided  by  the  Master  of  the  Rolls 
that  the  expence  of  obtainiug  new  copies  of 
mrioos  papers  which  had  been  destroyed  by 
the  fire  in  the  Temple  in  March  183^,  aod  of 
fees  and  attendances  connected  therewith,  can- 
not be  charged  as  costs  between  party  and 
party. 

The  drcamstances  of  the  case  in  which  this 
decision  took  place,  possess  sufficient  profes- 
sional interest  to  jostify  a  full  report  of  the 
hearing,  which  we  are  enabled  to  give  from 
the  short-band  writer's  notes. 

_Mr.  Pemberton.-^-ThU  is  a  petition  which 
brings  a  point  of  some  curiosity  before  the 
Court.  It  is — ^upon  whom  the  loss  that  has 
arisen  from  the  fire  in  the  temple,  by  which 
the  chambers  of  many  solicitors  and  counsel 
were  burnt,  and  in  which  many  papers  were 
destroyed — upon  whom  the  loss  of  those  papers 
is  to  fall.  The  relator  in  this  case  filed  his  in- 
formation by  the  Attorney  General  against  the 
defendant,  and  a  decree  was  made,  hy  which 
the  costs  of  the  suit  were  ordered  to  be  paid  by 
the  defendant.  Those  costs  were  referred  to 
the  Master  for  taxation ;  and  in  the  ta .nation 
he  disallowed  those  items  which  I  am  about  to 
brin|  under  the  attention  of  the  Court.  The 
solicitors  who  are  concerned  for  the  relator 
had  theur  office  in  the  Temple,  which,  with  the 
chambers  of  many  others,  were  destroyed  l)y 
the  6re  which  broke  out  in  those  buildings. 
The  consequence  was,  that  a  number  of  papers 
la  this  cause,  which  were  in  the  chambers  of 
theae  gentlemen,  were  destroyed,  and  it  became 
neressary  to  procure  further  copies  of  those 
papers.    It  appeared  by  the  affidavit  of  Mr. 
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George  Vincent,  of  King*s  Bench  Walk,  Tern* 
pie,  solicitor  for  the  informant,  that  in  pursu- 
ance of  the  decree  he  earned  into  the  office  of 
the  Master  a  bill  of  the  informant's  costs,  and 
which  bill  was  to  be  taxed  as  between  party 
and  party.  That  in  the  bill  of  costs  there  was 
contained  the  several  items  and  charges  parti- 
cularly mentioned  in  the  petition,  namely,  nu- 
merous attendances  on  solicitors  to  procure  the 
loan  of  papers ; — making  copies  of  pleadings 
of  great  length; — preparing  and  ingrossiug 
other  proceedings; — briefs  for  counsel,  &c.  &c. 
That  the  whole  of  these  charges  and  expenses 
were  necessarily  incurred,  solely  by  reason  of 
the  whole  of  the  papers  in  these  suits  having 
been  destroyed  by  the  fire  which  took  place  iii 
the  Inner  Temple,  and  which  fire  did  not 
originate  in  the  deponent's  offices:  that  the 
Master  taxed  off  and  deducted  the  whole  of  the 
several  before-mentioned  items,  on  the  sole 
ground  that  they  were  not  costs  of  suit  as  be- 
tween party  and  party.  The  affidavit  proceeded 
to  state  that  in  taxations  as  between  party  and 
party,  it  is  the  practice  of  the  Masters  and 
Clerks  in  Court  to  allow  in  the  event  of  a 
counsel  to  whom  a  brief  has  been  delivered  fn 
any  matter  being  raised  to  the  bench,  the  costs 
consequent  thereupon,  that  is  to  say,  of  re- de- 
livering the  brief  held  by  that  counsel  to  an- 
other  counsel,  and  his  fee  paid  therewith,  to- 
gether with  the  solicitor's  charge  for  attending 
nim  with  the  same. 

We  submit  (siid  Mr.  Pemberton)  to  your 
Lordship,  that  the  costs  referred  to  are  pro- 
perly included  in  the  costs  that  the  defendant 
is  to  pay.  The  question  then  is  just  thi«, — what 
are  those  costs  which  the  defendant,  as  between 
party  and  party,  is  liable  to  pay  ?  why,  the  costs 
which  are  necessarilv  incurre«t  by  the  plaintiff 
in  the  prosecution  of  the  suit.  Of  course  there 
is  a  very  great  difference  ])etweeii  costs  between 
party  and  parly,  and  costs  between  solicitor 
and  client ;  but  I  am  not  aware  that  there  any 
costs  here  which  are  not  costs  between  party 
and  party.  Whatever  you  are  to  pay  for  copies 
—whatever  you  are  to  pay  for  fees  in  different 
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offices'— whatever  yoa  are  to  pay  for  counsel,  aa 
far  as  is  absolutely  necessary „for  the  prosecu- 
tion of  a  suit — ^are  costs  allowed  as  between 
party  and  party.     Whether  the  principle  is 
carried  too  strictly  or  not  I  do  noC  knew,  but 
I  believe  the  pruicipU  »  thii :  tftat  ^vt  owy 
incur  a  ^eat  many  costs  which  are  not  to  be 
considered  as  absolutely  necessary.    The  costs 
of  consultation,  for  instance,  are  disallowed, 
although  a  solicitor  may  consider  it  rery  ne- 
cessary and  convenient  to  have  a  coaaoltation. 
They  allow  only  for  two  coonselk  whereas  a 
party  may  think  it  very  convenient  to  have 
three  counsel.    But  I  believe  the  distinction 
to  be  in  this,  between  those  costs  that  are  ne- 
cessary for  the  prosecution  of  the  suit,  and 
those  costs  which  are  not  essentially  neces- 


same.  If  a  gentleman  was  at  the  bar,  and  had 
a  brief  put  into  his  hands  under  circumstaneea 
under  which  it  was  known  that  at  the  end  of 
the  term  he  w^as  to  leave  the  bar,  and  that 
tkeiefore  bi  coeld  not  bold  the  brief,  that  fee 
vto^M  be  dfcaHowed ;  b«l  it  seems  to  me,  upon 
the  best  sense  of  justice,  that  the  defendant  is 
to  bear  the  expense  of  a  suit  necessarily  in- 
curred in  the  prosecution  of  that  suit,  and  that 
as  those  expenses  which  are  incurred  by  an 
accident — an  accident  not  attributable  to  any 
party — must  fall  upon  one  of  two  innocent 
parties,  they  must  fall  upon  that  one  of  the 
two  who  is  in  truth  liable  to  all  the  expenses 
which  attend  the  redressing  of  the  wrong  which 
has  been  committed  by  him,  and  not  upon  the 
individual  who  has  not  only  been  guilty  of  no 


sary  for  the  prosecution  of  the  suit,  but  which    default,  but  who  has  on  the  contrary,  in  the 
.!._  _.-* . r.-  1.. '  opinion  of  the  Court,  fulfilled  his  duty  to  the 

public  by  bringing  the  case  before  your  Lord- 
ship. I  submit,  therefore,  that  whether  you 
look  at  it  upon  principle,  or  by  analogy  to  the 
cases  to  be  found  bearing  upon  the  question, 
that  in  either  case  the  Master  has  come  to  a 
wrong  conclusion,  because  the  defendant  was 
ordered  to  pay  the  costs  of  the  prosecution  of 
the  suit.  1  hese  are  costs  which  attended,  and 
which  necessarily  attended,  the  prosecution  of 


the  pi^rty  may  incur  for  his  greater  conve- 
nience. Now,  my  lord,  are  the  costs  here 
necessary  for  the  prosecution  of  the  suit  \  It 
is  not  denied,  of  course,  that  when  papers  ne- 
cessary for  the  prosecution  of  a  suit  have  been 
bnrnt  or  destroyed,  copies  of  these  papers 
mnst  be  supplied.  Haa  the  destruction  of 
those  PAp^rs  beeu  owing  to  the  misconduct  of 
the  solicitors  for  the  relators  ?  Jl  Nobody  sug- 
gests it.  was  possible  for  them  to  avoid  it. 
How  then  has  it  happened  ?    By  an  accident, 


WW.,  .».»  «..»  ..  ..»t'i'^*'^^* '     "/  »»  »v^«w^...,    the  suit;  and  as  they  arose  from  an  accident 
wbk!h  is  as  little  tn  he  attributed  to  the  soli- 1  which  is  in  no  degree  to  be  attributed  to  the  re- 
citors  of  the  relator  as  to  the  defendant  him-    lator?,  1  am  uot  aware  upon  what  principle  it 
self.    Ft  has  arisen   from   an  accident  over   '    '^ ^  '* "-  —  *'*  *"'' '' — i...i-^ 
which  no  party  had  any  control,  nor  for  which 
could  any  party  be  responsible.    Then  upon 
whom  is  this  accidental  loss  to  fall  ?    Surely  it 
is  not  to  fall  upon  the  innocent  party,  tuit 
upon  those  whose  conduct  has  occasloneil  the 
cxpence  of  a  suit  at  ail ;  and  in  this  case  thpse 
parties  are  the  defendants.    My  Lord,  there  is 
a  case  which  has  been  settled  by  the  Master's 
office,  if  not  by  the  rules  of  the'  Court,  which 
furnishes  a  very  strong  illustration  of  this,  and 
which  is  this,  they  do  not  allow  for  three 
counsel ;  they  allow  only  two.     Supposing  one 
of  those  two  counsel  is  raised  to  the  bench, 
they  then  allow  the  fees  which  has  been  paid 
to  that  counsel ;  they  allovv  for  the  brief  to 
that  counsel  as  well  as  for  the  fees  and  briefs 
to  the  other  two,  another  having  been  se- 
lected ;  and  why  do  they  do  that?     Upon  this 
principle — that  it  is  not  the  fault  of  the  parly 
that  he  has  been  deprived  of  his  counsel,  and 
that  therefore,  being  obli<red  under  the  circum. 
stances  to  employ  a  third  counsel,  they  will 
allow  tiiree  counsel.     Now  of  course  it  is  not 
easy  to  find  an  exact  case  to  this,  but  I  am  not 
able  to  conceive  a  single  argument  which  can 
he  applied'to  that  cas^e,  that  does  not  equally 
apply  to  this.    They  might  say,  you  might  have 
employed  some  other  solicitors  than  those  who 
resided  in  the  Temple.    To  be  sure  you  might, 
bnt  then  you  might  h^ve  employed  &ome  other 
founsel  thfin  that  counsel  who  was  raised  to 
the  bencii.    Well,  an  accident  has  arisen,  and 
these  costs  huve  been  occasioned  by  it;  and 
they  might  hay  that^has  arisen  from  your  em- 
ploying Messrs.  Vincent  &  Sherwood,  whose 
chambers  were  in  the  Temple,  and  they  must 
be  responsible  for  it ;   but  the  principle  is  the 


is  that  they  are  to  be  excluded. 

Mr.  7  wr/irr.— I  appear  in  this  case  far  the 
defendant,  Mrs.  Kerr.  She  has  already  been 
charged  and  paid  a  sum  of  1/15/.  costs  of 
this  suit,  and  the  costs  which  have  been  so 
paid  by  her,  include  charges  for  all  the  raatlcre, 
except  of  course  those  trifliug  charges  for  at- 
tendances which  form  the  first  head  of  charge 
in  these  bills  of  costs.  Attendances  to  gel  the 
papers  and  the  costs  for  the  fair  copies  Mrs. 
Kerr  has  already  been  charged  with  in  thcUx- 
ation,  and  which  it  is  now  sought  by  this  peti- 
tion that  she  may  be  charged  with  a  second  titue. 
She  has  also  been  charged  in  {he  taxation,  which 
has  l»een  already  made,  with  all  those  matter* 
which  relate  to  ihe  amemled  information. 

Mr.  Pemberton. — There  was  one  circum- 
stance which  I  forgot  to  mention — that  in  con- 
sequence of  this  loss,  a  petition  was  presented 
to  the  Lord  Chancellor  by  solicitors,  praying 
thut  they  might  be  at  liberty  to  obtain  C"pi« 
in  the  ottices  of  the  Court,  of  papers  which 
had  been  lost  without  paying  the  fees,  or  pay- 
ing for  stamps,  but  the  Lord  Chancellor  said 
that  the  solicitors  had  nothing  to  do  with  it— 
that  it  was  the  loss  of  the  clients,  and  that  the 
loss  of  the  clients,  was  not  the  loss  of  the  sc- 
licitors. 

Mr.  r«r«/?r.— This  is  not  a  case  in  whicb 
any  damHge  would  fall  on  the  informants  by 
this  loss;  because  there  is  another  part  of 
this  decree  which  has  not  been  stated,  by  wli'ch 
all  the  extra  costs,  char^-e?,  and  expeuces  in- 
curred by  the  relators,  are  ordered  to  be  pairt 
out  of  the  funds  of  the  charity  ;  and  the  ques- 
tion is,  whether  your  Lordship  will  think  that, 
in  consequence  of  this  accident  which  has  hap- 
pened, the  defendant  is  to  b«  doubly  charccu 
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becaiue  we  have  already  paid  aU  the  costs  for 
all  the  fair  copies  mentioned  in  thu  petition. 
We  have  also  paid  all  the  coiU  of  the  amended 
infiirmation—all  the  fees  to  counsel  upon  the 
amended  information,  and  the  costs  upon  every 
part  which  form  the  subject  of  this  petition, 
aave  and  except  the  costs  of  the  attendances 
for  procuring  the  copies  of  the  proceedins^s 
that  were  lost  upon  the  occasion  of  the  fire 
taking  place.  Now  it  is  said  these  costs  were 
costs  which  were  necessarily  incidental  to  the 
prosecution  of  the  suit,  and  that  in  all  casci  of 
costa  nece«sai  ily  incidental  to  the  prosecution 
of  a  suit,  such  costs  are  to  be  paici  by  the  de- 
fendant nnder  a  similar  decree  to  this,  for  the 
payment  of  the  costs  of  a  suit.  Suppose  a 
petitioner  or  suitor  has  employed  a  solicitor 
throughout  the  whole  of  the  cause,  and  up  to 
the  dav  before  the  hearing  of  that  cause,  and 
that  tneo  a  new  solicitor  must  necessarily  be 
appointed ;  it  is  necessary  for  the  new  solicitor 
to  becoaie  acquainted  with  all  the  proceedings 
in  the  cause,  are  those  costs  which  are  charge- 
able against  the  defendant?  They  are  not 
costs  of  the  suit.  They  are  charges  and  ex- 
penses which  the  party  employing  the  new 
solicitor  will  necessarily  l)e  liable  to  pay  to 
that  new  solicitor ;  but  he  has  no  claim  against 
the  defendant  for  any  part  of  such  costs  in  the 
suit  i  nor  do  1  believe  that  any  such  thing  has 
ever  been  thought  of,  or  asked  to  be  allowed. 
If  yoar  Lordship  adopts  the  principle  to  the 
extent  which  this  petition  seeks  to  carry  it,  it 
must  be  carried  a  great  deal  further  than  to 
any  accident  l>y  fire.  It  must  go  to  any  acci- 
dental loss  l»y  the  plaintiff  in  the  suit :  it  must 
go  to  any  case  of  robbery,  and  to  every  possible 
case  in  which  any  papers  may  be  lost,  of  which 
fresh  copies  most  be  necessarily  obtained,  and 
the  party  against  whom  the  suit  is  instituted 
will  thereby  have  to  become  doubly  liable  for 
costs.  But  another  thing  which  I  apprehend 
the  Court  will  enquire  into  in  a  case  such 
as  this,  would  be :  is  there  any  such  thing  as 
insurance  from  fire?  I  apprehend  it  would 
be  quite  competent  for  these  solicitors  to  have 
effected  insurance,  by  which  any  damace  th*  y 
sustained  might  have  been  recovered.  If  the> 
have  neglected  to  do  that,  U  the  party  who  has 
already  been  charged  to  be  made  liable  for  any 
such  neglect.  I  am  aware  that  my  learned 
friend  has  mentioned  the  case  of  a  counsel 
being  raised  to'  the  bench.  Now  that  is  a  cir- 
cumstance much  more  directly  in  the  suit,  than 
any  such  accident  as  this.  This  arises  entirely 
from  an  accident  foreign  in  toto  to  the  suit. 
It  arises  simply  from  a  confiigration  which 
has  taken  place,  and  which  had  no  more  to  do 
with  the  suit  than  any  other  thin^  that  might 
l)e  brought  before  yonr  Lordship.  The  coi>ts 
of  counsel  are  a  necessary  incident  in  the  pro- 
secution of  a.  suit.  Counsel  die  or  are  pro- 
moted ;  fees  must  have  been  paid  to  ttieni,  and 
they  form  necessarily  an  incident  in  the  costs 
of  a  suit  \  but  here  it  is  a  matter  which  doe;} 
not  arise  from  any  thing  in  connexion  with  the 
suit,  but  from  something  wh^ty  foreign  to  it, 
and  different.  I  sbeuld  hope,  therefore,  that 
your  Lordship  will  not  think  this  a  matter  for 


which  the  defendant  onght  to  be  charged. 
No  doubt  matters  that  arise  from  circum- 
stances foreign  to  a  snit,  fall  under  the  head 
of  charges  and  expenses,  but  not  under  the 
head  of  the  costs  of  the  suit.  I  submit,  there- 
fore, to  your  Lordship  that  there  is  no  ground 
here  for  throwing  those  costs  upon  the  defen- 
dant, and  that  your  Lordship  will  not  sstablish 
a  precedent  by  granting  this  petition,  which 
will  subject  a  defendant  to  the  payment  of  any 
such  costs. 

Mr.  Pffriy.— If  the  defendant  was  charge- 
able in  this  case  with  the  additional  co^ts  aris- 
ing from  the  accident  to  which  reference  has 
been  made,  it  would  necessarily  give  to  that 
defendant,  or  to  any  defendant  ni  a  cause,  an 
interest  in  the  papers  so  far  in  the  office  of  the 
solicitor  of  the  plaintiff,  because  it  would  be 
somewhat  inconsistent  and  somewhat  hard 
that  a  defendant  should  be  exposed  to  the 
liabilities  of  fire,  or  anything  else  in  the  of- 
fice of  the  solicitor  of  a  plaintiff,  without  hav- 
ing anv  means  of  protecting  himself  in  respect 
thereor.  If,  therefore,  the  defendant  in  this 
case  is  to  be  charged  with  the  additional  ex- 
l>ence  of  the  copies  obtained  by  the  plaintiff's 
solicitors,  the  defendant  ought  at  least  to  have 
had  the  power  of  going  to  the  solicitors  and 
saying — "Come,  let  me  see  if  you  have  proper 
lioxes  for  keeping  your  papers  in.  Let  me 
see  if  you  have  got  proper  iron  chests  or  iron 
safes  in  your  office ;  because  if  you  have  not, 
and  I  find  you  are  near  to  a  combustible 
neighbour,  it  may  answer  my  purpose  to  take 
some  other  office  for  the  custody  of  your  pa- 
pers, if  you  don't  think  proper  to  do  so  your- 
self" But  I  think  your  Lordship  may  easily 
imagine  the  surprise  of  any  solicitor  of  a 
plaintiff  upon  finding  a  defendant  going  to  his 
office  for  any  such  purpose.  On  the  other 
hand,  a  client  might  say  to  his  solicitor,  and 
which  one  would  suppose  to  be  that  which 
might  be  considered  reasonable,  "There  wiU  be 
some  hazard  attending  the  prosecution  of  this 
suit ;  a  fire  may  happen  in  your  office,  and  all 
the  papers  may  be  destroyed :  is  yonr  practice 
to  insure?  because  that  had  better  be  done."  A 
client  might  say  that  to  his  own  solicitor ;  and 
if  the  solicitor  said  that  was  not  his  practice, 
then  the  client  might  think  it  right  and  better 
that  it  should  he  done  ;  but  the  defendant  is 
not  in  a  situation  to  say  that  to  the  solicitor 
of  a  plaintiff.  Then  again,  with  respect  to  the 
costs  incidental  and  necessary  to  the  prosecu- 
tion of  a  suit,  there  are  costs  in  many  instances 
which  are  necessarily  incurred  in  the  prosecu- 
tion of  a  suit  which  would  never  be  included 
under  the  taxation  of  costs  in  :*uch  a  suit  as  this. 
For  instance,  the  costs  attending  the  transit  of 
papers  from  foreign  countries  :  those  are  costs 
which  might  be  necessarily  incurred  in  the 
prosecution  of  a  suit,  and  but  fur  the  institu- 
tion of  the  suit,  there  would  have  been  no  ne- 
cessity for,  and  yet  one  would  rather  be  sur- 
prized to  find  that  the  Master  allowed  any 
such  costs.  So  here,  although  these  costs^- 
the  additional  costs — would  nnt  have  iicen  re- 
quisite if  it  had  not  been  for  the  iiibiifution  of 
this  suit,  yet  it  is  a  consequence  that  fulls  upon 
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the  immediate  actor — the  person  with  refer- 
ence to  whom  the  accident  happens.  ^  The 
defendant  has  no  power  over  these  solicitors : 
no  power  of  making  terms  with  them  or  of 
obtaining  an  indemnity  from  them;  and  I 
should  imagine  that  in  a  case  like  that  alone, 
your  lordship  would  not  throw  such  costs  as 
these  upon  him. 

Mr.  Pemberton. — My  Lord,  the  case  is  cer- 
tainly a  singular  one ;  but  I  cannot  think  that 
my  learned  friends  have  given  any  answer  to 
the  principle  upon  which  this  is  put.  Just 
observe  the  cases  they  have  put,  and  see  if  they 
have  any  bearing  upon  this  ?  In  the  first  place, 
they  say,  suppose  an  attorney  dies  who  has 
been  employea  in  a  suit,  and  another  is  ap- 

fointed ;  there  would  be  new  costs  incurred, 
am  not  aware  that  there  would  be  any  such 
new  costs  incurred.    If  a  solicitor  thinks  fit 
to  take  the  papers  in  a  cause,  he  must  take 
them  in  the  state  in  which  they  are ;  and  he 
would  not  have  a  charge  for  making  himself 
master  of  the  suit — at  least  I  imagine  not. 
Then,  they  say,  suppose  there  is  a  robbery, 
and  that  fresh  copies  of  papers  should  have  to 
be  obtained,  that  then  they  would  have  to  be 
paid  for.    Why,  I  should  say,  that  that  is  a 
case  oiidem  in  idem  \  because  my  proposition  is, 
that  whatever  is  necessary  for  the  prosecution 
of  the  suit  must  be  paid  for.    My  learned 
friend  attain  says  they  might  insure.    Suppose 
they  had  insured  th^r  chambers  :  could  they 
have  insured  these  papers  ?  Could  they  have 
insured  these  papers,  or  could  they  have  in- 
sured mortgiige  deeds  ?  Certainly  nut ;  and  my 
Lord  Chancellor  has  decided  that  this  loss  is 
not  yours  at  all,  but  the  loss  of  your  clients ; 
and  the  loss  is  to  be  supplied,  not  at  your  own 
expencc,  but  at  the  client's  expence.    In  what 
possible  way  could  we  have  guarded  against 
this  ?    It  is  impossible  to  say  we  could  have 
guarded  against  it  inanv  way  whatever,  or  that 
we  were  to  blame.    Ajy  learned  friend  says. 
If  they  are  not  costs  in  the  cause,  they  are 
costs  that  will  fall  under  the  head  of  extra  costs. 
Well,  that  brings  it  to  a  short  point,  it  being 
clear  that  these  are  costs,  the  question  is,  are 
they  extra  costs  that  will  fall  on  the  client,  or 
are  they  costs  that  will  cnme  upon  the  adverse 
party  ?  Are  these  costs  which  ought  to  be  borne 
by  the  client  personally,   or  are  they  costs 
which  ought  to  be  borne  by  his  adversary? 
That  is  the  question*  and  the  only  ouestion,  they 
being  clearlv  costs  that  must  fall  on  the  one 
or  on  the  other. 

Now  what  is  the  principle  by  which  that  is  to 
be  decided  ?  The  principle  is  this,  are  they  costs 
that  were  occasioned  by  the  individual, — for  1 
suppose  that  is  the  meaning  of  extra  costs, — 
occasioned  by  the  individual  or  incurred  by 
him  for  his  own  convenience,  such  as  by  the 
consultation  of  counsel;  or  are  they  costs 
whichhave  been  absolutely  necessarily  incurred, 
without  any  fault  on  the  part  of  any  one,  in  the 
prosecution  of  the  suit?  It  cannot  be  said 
these  are  costs  incurred  for  the  convenience  of 
the  suitor ;  and  m;^  learned  friend  has  said 
nothing  against  ordinary  costs.  It  is  admitted 
that  they  were  necessary  costs.    It  is  admitted 


that  the  suit  never  could  have  been  brooght  Co  a 
hearing.  Without  them,  this  decree  never  could 
have  been  made ;  that  without  them,  this  wrong 
never  could  have  been  redressed ;   and  upon 
what  ground  is  it  then  to  be  said,  that  the 
party  who  committed  that  wrong  and  who  oc- 
casioned the  redressing  of  that  wrong,  is  to  be 
excused  from  the  payment  of  those  costs,  and 
which  costs  were  necessarily  incurred  for  the 
prosecution  of  the  suit  ?  The  only  answer  that 
ever  occurred  to  my  mind  as  being  capable  of 
being  given  to  that,  was  that  which  I  took  the 
liberty  of  suggesting  in  the  outset,  namely, 
that  it  might  have  been  said  that  these  costs 
had  been  incurred  because  you  had  employed 
these  solicitors,  and  that  if  you  had  employed 
solicitors  in  Lincoln's  Inn,  instead  of  solicitors 
in  the  Temple,   this   loss  would    not    have 
occurred ;  but  where  you  have  a  case  precisely 
in  point,  where  the  expense  arises  from  the 
choosing  of  the  individual  you  select,  1  think 
that  would  have  been  a  reply  to  such  an  argu- 
ment.    You  say  you  are  not  to  charge  a  fee 
twice  over,  because  the  party  has  thought  fit  to 
employ  a  particular  solicitor.    If  vou  are  not 
to  do  that,  how  can  you  distinguish  between  a 
loss  accidentally  arising  from  the  employment 
of   a  particular  counsel.     They   both    arise 
from  a  particular  circumstance— the  circum- 
stance tnat  the  client  has  thought  fit  to  select 
to  represent  him,  two  individuals ;  the  solicitor 
to  represent  him  out  of  Court,  the  counsel  to 
represent  him  in  Court;  but  still  it  is  his 
choice  tMat  has  occasioned  the  exp^nee ;  and 
if  the  expense  Las  arisen  from  a  cause  airunst 
which  no  precaution  could  have  guarded,  the 
consequence  is  that  these  are  costs  necessarily 
incurred,  and  which  somebody  must  defray. 
Here  is  a  counsel  promoted  to  the  bench ;  yon 
cannot  have  your  counsel — you  cannot  have 
your  fee  back,  or,  if  you  have,  you  cannot  have 
I  the  expense  of  your  brief.     Well,  the  defen- 
I  dant  then  says,  what  matters  it  to  me  that  oae 
of  the  counsel  is  removed  ;  that  is  the  fault  of 
the  plaintiff 's  adviser.    If  he  had  thought  fit, 
he  might  have  selected  another,  and  certainly 
it  is  much  more  easy  to  avoid  employing  a 
counsel  who  may  be  raised  to  the  bench,  than 
to  select  a  solicitor  whose  chambers  may  be 
burnt  down  ;  you  may  have  cause  to  know  the 
one,  but  not  the  other.    However  costs  are  in« 
curred  in  this  way,  they  are  necessary  costs  for 
the  prosecution  of  the  suit,  and,  1  apprehend, 
must  be  paid  by  the  defendant. 

The  Mneter  of  the  Holls^-^Vpon  different 
occasions  various  distinctions  have  been  made  in 
the  classes  of  costs.  I  think  the  late  Mr.  Jack* 
son  had  reckoned  six  or  seven  kinds  of  costs; 
between  party  and  party ;  costs  between  soli- 
citor and  client ;  charges,  costs,  and  expences 
to  be  paid  out  of  a  fund ;  costs  and  charges 
to  be  paid  by  a  party — I  will  not  undertake  to 
enumerate  them  all,  but  I  think  he  made  six 
or  seven  of  them.  Now  in  this  case,  the  de- 
fendant is  charged  with  costs ;  that  is,  the  costs 
of  the  cause.  It  does  not  follow,  that  because 
she  is  charged  with  the  costs  of  the  cause,  there- 
fore she  is  to  be  charged  with  every  expense 
which  is  necessarily  mcurred  in  the  prostcu- 
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tion  of  the  cause^  altbounfh  that  expence  arises 
from  an  accidental  circumstance  over  which 
ahe  had  no  controul,  and  from  the  loss  of 
P">P«rty  which  she  had  no  means  of  protect- 
Wjf.  The  case  of  a  counsel's  fee,  upon  beiujf 
raised  to  the  Bench,  is  mentioned.  1  am  rather 
sorry  to  hear  there  has  e? cr  been  such  a  de- 
mand as  to  give  rise  to  that  question.  I  was 
not  aware^  there  had  been.  However,  it  has 
been  mentioned,  and  though  I  am  not  disposed 
to  think  that  that  is  perfectly  established,  yet 
I  am  sorry  the  question  has  ever  arisen,  as  I 
think  it  ought  not  i  but  certainly  I  do  not 
think  the  case  is  analogous.  If  I  were  to 
grant  this  petition,  I  would  have  to  lay  down 
a  rule  that,  wherever  an  expense,  not  depend- 
tng  upon  any  matter  in  the  cause,  but  where- 
ever  an  expense  is  incurred  for  the  purpose  of 
enabling  the  prosecutor  to  prosecute  the  cause, 
there  the  defendant  U  to  pay  the  costs.  Now 
I  must  say  that  I  cannot  come  to  that  con- 
clusion, and  that,  therefore,  I  must  dismiss 
chia  petition,  and  with  costs. 

Attorney  Generul  v.  A>rr.— At  the  Rolls, 
14th  Jan.  1841. 


POINTS 
OF  COMMON  LAW  PRACTICK. 

NATURE  OF  ACTIONS  AND  JOINDER. 

[The  following  appear  to  be  the  proper  an- 
swers to  the  questions  stated  at  p.  196,  ante,^ 

2S,  Personal  actions  ejt  contractu  are  those 
founded  on  contract,  as  debt,  which  is  to 
recover  the  thing  in  rntmero;  or  detinue,  which 
IS  to  recover  the  same  in  specie  f  or  (if  it 
cannot  be  had)  its  value,  and  also  damages 
for  the  detention ;  and  actions  of  account, 
covenant*  assumpsit,  and  annuity.  Bac.  Ab. 
Action  (A.)  ^ 

27.  AcOuns  AT  deiicto  cbnsist  of  trespasses 
founded  on  force,  which  are  trespasses  w  et 
armu,  and  actions  upon  the  case,  some  of 
which  are  founded  on  fraud,  others  for  in- 
juries to  incorporeal  hereditaments,  or  to 
repuution,  (as  libel  and  sknder)  or  for  neg- 
ligent  acts  or  breach  of  duty.    Bac.  Ab. 

^ction  (A.);  Treepau  (A.) 

28.  If  a  man  obtain  the  goods  of  another  by 
lawful  means,  as  by  bailment,  borrowing, 
or  pledging,  he  cannot  maintain  an  action  of 
trespass,  but  must  bring  detinue  or  trover, 
because  the  pany  had  not  violated  his  pos- 
•«y)on.    Bac.  Ab.  Action  (A.) 

29.  Where  an  act  is  lawful,  but  the  conse- 
quences injurious,  it  was  formeriy  held  that 
the  remedy  was  in  ca$e^  and  not  trespass ; 
but  the  distinction  arises  not  from  the  law- 
fnlriess  or  unlawfulness  of  the  act,  but  be- 
i»\een  direct  or  immediate  injuries  on  the 
one  hand,  and  mediate  or  consequential  in- 
juries on  the  other,      ib,  ;  8  Mod.  272 ; 

£  ^."*  ^y^'  1^*^  J  2  Black.  Rep.  894  ; 
o  Wils.  499. 

*J0.  In  cases  where  there  may  be  damnum  abs- 


fue  it^uria,  the  party  can  have  no  action :  as 
if  a  school  be  set  up  in  the  same  town  where 
an  ancient  school  had  been  time  out  of  mind, 
by  which  the  old  school  receives  damage, 
yet  no  action  lies.  1  Mod.  69.  So  .  if 
I  throw  out  windows  from  my  house, 
which  overlook  my  neighbuor's  house,  and 
break  in  upon  that  privacy  which  he  before 
enjoyed,  yet  no  action  lies.  Norris  v.  Royie, 
T.  T.  27  G.  3,  C.  P. 

31.  An  action  of  debt  on  an  obligation  and  on 
a  mutuatui  may  be  joined.  Bac.  Ab.  Action 
(C.) 

32.  An  action  of  debt  and  of  deUnue  may  be 
joined,    lb, 

33.  An  action  of  debt  upon  a  lease  and  for 
goods  may  be  Joined.    IL 

34.  An  action  of  debt  and  of  account  cannot 
be  joined  ;  nor  of  debt  and  of  trespass.    Ib, 

35.  An  action  against  a  common  carrier  on  the 
custom  of  the  realm,  and  an  action  of  trover 
may  be  ioined.    Ib, 

36.  A  plamtiflf  cannot  in  the  same  action  join 
a  demand  against  one  in  his  own  right,  and 
a  demand  on  him  as  the  representative  of 
another.    Ib  ;  Hob.  88. 

37*  Where  two  partners  contract  to  pajr  a  cer- 
tain sum  of  money  equally  out  of  their  own 
money  to  a  tliird  person,  they  must  bo 
jointly  sued  upon  this  contract.  Byers  v, 
Dobey,  1  H.  Bl.  236. 

33.  Where  a  party  of  several  persons  dine  to- 
gether at  a  tavern,  they  are  jointly  liable  for 
Uie  whole  expence,  and  not  merely  each  for 
his  own  share.  Fortter  v,  Taylor^  3  Camp.  49. 

39.  Where  goods  were  orderefl  by  one  oi  two 
chapelwardens  for  the  use  of  the  chapel,  the 
chapelwarden  who  gave  the  order  may  be 
sued  separately  without  joining  his  brother 
warden.  Shaw  v.  Hiilop,  4  D.  &  R.  241 5 
and  see  8  Moo.  20 ;  1  Bing.  201  ;  6  D.  &  R. 
122. 

40.  The  same  plaintiff  may  bring  several  ac- 
tions against  several  parties,  all  liable  to  him 
h)  reepect  of  the  same  injury,  where  he  does 
not  obtain  ade(|uate  redress  in  the  action 
against  the  party  fir$t  sued.  Morris  v.  Ro^ 
binson,  3  B.  &  C.  196 ;  5  D.  &  R.  35. 
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law  suit  determined  bt  combat. 
13  £liz. 

**  Simon  Low  and  John  Kime  took  out  a 
writ  agunst  Thomas  Paramore  for  a  manor, 
and  soiilie  lands  lying  in  the  isle  of  Harty,  near 
the  isle  of  Sheppey  in  the  county  of  Kent; 
Paramore  offered  to  defend  his  title  by  duel,  to 
which  the  plaintifis  agreed.  Upon  this  Para- 
more produces  one  Oeorge  Thorn  for  his  cham- 
pion, a  strong  well  set  fellow,  before  the  Jud||^es 
of  the  Common  Pleas ;  the  plaintiffs  producmg 
one  Henry  Nailer,  a  fencmg-master,  and  a 
servant  of  Robert  Dudley,  Earl  of  Leicester, 
not  so  tall  as  the  other,  but  a  very  nimble  fel- 
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low.  Xborn,  by  way  of  challeuge,  throws 
dowa  an  iron  gauntlet,  which  Nfiler  imme- 
diately took  up,  in  token  of  his  accepting  the 
duel;  upon  this,  both  of  them  gave  in  bail, 
and  maae  oath,  that  upon  the  next  Monday, 
Poit  Craxtinum  Trinitatis,  they  would  fight  the 
duel  in  Tuttle -Fields,  near  Westminster.  In 
the  mean  time,  by  her  Majesty's  order,  who 
was  not  wilting  they  should  cut  one  another's 
throats,  the  controversy  was  taken  up;  the 
agreement  being  made  that  Paramore  should 
remain  possessed  of  all  the  lands  in  dispute, 
the  plaintiffs  receiving  the  consideration  of  a 
certain  sum  of  money.  Now,  thatParamore's 
title  might  not  receive  any  prejudice,  it  was 
thought  fit  to  carry  on  all  tne  solemnity  of  the 
duel,  and  that  the  b^l,  who  were  bound  to 
produce  the  champions,  should  appear  accord- 
ing"  to  custom,  and  that  the  plamtiffs  being 
called  at  last,  should  make  a  aefault,  and  be 
nonsuited  for  not  appearing. 

"  Against  the  day  assigned  for  the  combat 
there  was  a  little  square  railed  in,  in  Tuttle- 
Fields  above-mentioned,  each  side  oi  the 
square  being  twenty-one  yards  in  length ;  the 
bars  were  doubled,  tho  better  to  keep  in  the 
champions,  and  to  keep  out  the  crowcf.  Upon 
the  west  side  there  was  a  scaffold  erected  with 
a  beach,  like  that  in  the  Court  in  Westminster 
Hall,  and  ornamented  in  the  same  manner,  to 
receive  the  Judges  and  others  belonging  to  the 
Court.  The  other  sides  were  filled  with  benches 
and  seats  for  the  spectators,  much  like  a  play- 
house. At  the  back  of  the  Judges'  bench  there 
were  two  tents  set  up,  one  for  Nailer,  and  the 
other  for  Thorn,  'fhe  day  they  were  to  fight. 
Nailer  was  dressed  in  a  silk  scarlet  doublet 
and  breeches,  with  a  sattin  cap,  feathers  and 
sash  of  the  samt  colour;  and  having  trumpets 
and  drums  before  him,  walked  the  streets  of 
London  in  a  very  martial  and  eaterprizing 
jnahner.  Thorn's  gauntlet  was  carryed  before 
him  upon  a  sword's  point ;  and  one  Askam,  a 
yeoman  of  the  guards,  likewise  carryed  a  trun- 
cheon of  about  an  ell  long,  tipt  with  horn,  with 
which  he  was  to  fight ;  there  was  also  a  leather 
shield  carryed  among  the  equipage.  In  this 
formidable  fighting  posture  he  goes  into  Tut- 
tle-Fields,  bemg  received  by  8ir  Jerom  Bows, 
Knight,  and  conveyed  to  his  tent;  lliorn 
l)eing  before  placed  in  his  tent  by  Sir  Henry 
Cheney. 

•*  About  ten  o'clock  the  Court  of  Common 
Fleas  adjourned  from  Westminster  Hall  to  the 
new  Martial's  Bench,  with  the  usual  cere- 
mony; the  Lord  Chief  Justice  of  the  ('ommon 
Pleas,  and  the  rest  of  the  Judges  seating  them- 
Mlves  upon  that  bench.  The  sergeants  at  law 
likewise  standing  in  their  places,  and  i^pear- 
ing  in  their  scarlet  habits.  The  cryer,  after 
having  crycd  thrice,  *  Silence  in  the  Court,' 
calls  for  the  plaintiffs,  who  not  appearing,  the 
bail  of  Henry  Nailer  are  summoned,  and  or- 
dered to  produce  Henry  aforesaid,  the  plain- 
tiff's champion.  Then  upon  the  left  hand  of 
the  Judj^cs  bench,  Nuilor  enters  the  lists, 
*  Bare  l^^i^i^od  from  the  knee  downwards,  and 
bare  hcu<hMl,'  (us  iho  Chit-r  Ju^tice  Dier,  m'Iio 
sulie  upon  tho  l)«  neb,  v^ords  it  ) 


"  In  this  manner  he  was  introduced  by  Sir 
Jerom  Bows,  who  carnred  his  truncheon,  and 
led  him  by  the  sides  of  the  rsdls,  till  he  came 
over-against  the  Judges,  and  here  he  made  his 
honours,  and  walked  up  softly  towards  the 
middle,  where  he  made  another  reverence; 
and  then  coming  up  to  the  bar,  he  makee  a 
third  bow;  havmg  his  shield  held  over  hie 
head  by  a  person  behind  him,  and  thus  being* 
ready  for  the  encounter,  he  was  ordered  by 
the  Court  to  stand  by  on  the  right  hand. 

"  This  being  done,  George  Thorn's  bail 
were  called  for,  and  ordered  to  bring  him  into 
Court ;  upon  thisj  Sir  Henry  Cheney  entering 
the  lists  on  the  right  side,  with  the  ceremony 
above-mentioned,  and  leading  the  said  Geoige 
about  the  ring  brought  him  to  the  bar,  where 
he  was  ordered  by  the  Court  to  stand  by  on 
the  left  hand. 

*'  Then  the  cryer,  after  silence  in  the  Coart, 
made  proclamation  in  these  words: — 'The 
Judges  ill  the  Queen's  Majesty's  name  com- 
mand, that  no  person  of  what  estate,  condition 
or  quality  here  present,  should  be  so  bold  as 
to  give  any  token  or  sign,  by  his  countenance, 
speech  or  behaviour,  either  to  the  appellant  or 
defendant,  whereby  either  of  them  might  have 
any  advantage  over  the  other ;  and  that  every 
person  or  persons  should  keep  their  stares  aod 
weapons  to  themselves,  and  not  suffer  either 
the  said  appellant  or  defendant  to  take  any  of 
their  weapons  or  any  thing  else,  tha(t  might  be 
of  any  advantage  either  to  the  appellant  or  de- 
fendant, upon  pain  of  forfeiture  of  lands,  tene* 
ments,  goods,  chattels,  imprisonment,  and 
fines.' 

**  This  done,  the  appellant  was  to  take  an 
oath  in  the  Court,  the  form  whereof  here  fol- 
lows.:— *  This  hear,  ye  Judges,  that  I  have 
this  day  neither  eat,  drank,  nor  have  about  me 
either  bone,  stone,  or  glass,  or  any  enehant- 
ment,  sorcery*  or  witchcraft,  by  which  the 
power  of  God's  word  might  be  diminished  or 
insured,  and  that  of  the  Devil  augmented,  and 
my  appeal  is  true.  So  help  rae  God,'  &c. 

*'  It  seems  there  was  no  occasion  for  the  ad- 
ministering of  this  oath,  the  business  being  to 
be  decided  after  another  Qianuer  than  by  com- 
bat; and  therefore  the  plaintiffs  were  now 
summoned  in,  and  not  appearing  upon  the 
last  and  peremptory  summons,  one  of  the 
sergeants,  of  counsel  for  Paramore,  desired 
their  default  might  be  recorded.  This  being 
done,  the  ( 1iief  Justice  gave  an  account  of  the 
history  and  progress  of  the  cause,  declared 
the  plaintiffs  to  have  failed  in  their  appear- 
ance, and  therefore  gave  the  land  to  Para- 
more, and  so  discharged  the  champions  and 
their  baiK 

**  The  Ch'ief  Justice  also  required  Henry 
Nailer  to  return  George  Thorn's  gauntlet ; 
upon  which  Nailer  answered,  '  That  his  Lord- 
ship might  command  him  to  do  what  he  pleased, 
but  he  had  no  inclination  to  return  the  gaunt* 
let,  unless  Thorn  could  win  it ;'  adding,  *  Th&t 
he  challenged  Thorn  to  play  with  him  half  a 
score  blows  for  the  diversion  of  the  Judges  and 
spci'lutors;*  hut  Thorn  replying,  *  He  came 
thither  to  fi^ht,  and  not  to  pluy;'  the  Chief 
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Justice  commended  Nailer  for  his  courage, 
and  80  commanding  them  both  peaceably  to 
depart  the  field,  broke  up  the  Court." — F^om 
"  l%e  History  of  Remarkable  TryuU;*  pub- 
llshed  1715. 
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January, 

2  to  8.  Trial  at  Monmouth,  of  John  Frost, 
for  Ireason.  See  19  L.  0. 241. 

]0.  The  Penny  Postage  came  into  operation. 

16.  Parliament  was  opened  by  the  Queen  in 
person. 

23.  The  Candidates  for  admission  as  at- 
torneys in  Hilary  Term  were  examined.  One 
hundred  and  nineteen  were  passed,  and  four 
postponed.    See  the  Questions,  19  L.  O.  232. 

2^.  A  new  rule  relating  to  the  admission  of 
Attorneys  in  the  Exchequer  was  made.  See  19 
L.  O.  2fi2. 

During  thk  term,  thirty* one  members  of 
the  Inns  of  Court  were  called  to  the  Bar. 

A  Bill  relating  to  Costs  in  frivolous  actions 
was  brought  in  by  Lord  Denman. 

Mr.  £wart  obtained  leave  to  bring  in  a 
Bill  for  the  entire  abolition  of  the  punishment 
of  death.  [This  was  afterwards  negatived, 
there  being  90  in  its  favor,  and  161  against  It.] 

Rules  of  Court  were  issued  at  the  end  of 
Hilary  Term,  establishing  new  forms  of  writs 
of  execution  for  carrying  into  effect  the  act 
1  &2Vict.  c.  110,  s.  20. 

February. 

3.  A  petition  ffom  the  Bar,  signed  by  521 
members,  including  27  Queens'  Counsel,  or 
Seneants,  was  presented  by  Sir  E.  Sugden,  on 
parliamentary  privilege.   See  19  L.  O.  401. 

Lord  Brougham  introduced  the  Copyholds 
Enfranchisement  Bill,  which  was  referred  to  a 
select  committee. 
The  following  Bills  were  brought  into  the 
Commons : — 
To  amend  the  Law  of  Copyright :  Mr.  Ser- 
jeant Talfourd. 
To  amend  the  Tithes  Commutation  Act- 
Ecclesiastical  Revenues,  &c. 
Various  Small  Debt  Court  Bills. 

Mr.  Turner  and  Mr.  Bethell,  of  the  Chan* 
eery  Bar,  were  nrorooted  to  the  rank  of  Queen's 
Counsel,  and  Mr.  Manning,  Mr.  Shee,  Mr. 
Hal  comb,  Mr.  Wrangham,  and  Mr.  Chan- 
nel], to  that  of  Serjeants  at  Law. 

March, 

The  following  Bills  were  brought  into  Por- 
liament  in  the  course  of  this  month  re- 
lating to ; — 
Oram  mar  Schools. 
Thf»  Tj/hw  of  Sewers. 

Tii«^  Publication  of  Pariime&tary  Papers. 
Juvenile  Offenders. 
Facilitating  the  adrainiftrilion  of  justice   in 

Equity,  &c. 
The  Commutation  of  Mauorial  Rights :  (Lord 

Redesdale). 


Metropolitan  PoKce  Courts. 
Court  of  Admiralty. 

10.  A  numerous  meeting  of  Attorneys  and 
Solicitors  was  held  at  Freemason's  Hall,  on 
the  imprisonment  of  Mr.  Howard,  an  attorney, 
foD  a  breach  of  parlimentary  privilege.  See  the 
Report,  19  L.O.  377  &  401. 

Apr\U 

The  following  Bills  were  introduced  this 
'month : — 
Attorneys  and  Solicitors  of  Ireland. 
Poor  Law  Amendment. 
Breach  of  Promise  of  Marriage. 

Several  Petitions  were  presented  for  the  re- 
moval of  the  Courts  from  Westminster  to  a 
central  situation. 

14.  The  Act  3  Vict.  c.  9,  for  giving  sum- 
mary protection  to  the  publication  of  Parlia- 
mentary Papers  was  passed.     See  20  L.  O.  6. 

A  New  Rule  was  made  regarding  notices  for 
the  Admission  of  Attorneys.  See  20  L.  O.  22. 

May, 

6.  The  Examination  of  persons  applying  to 
be  admitted  as  Attorneys  took  place.  106 
were  passed,  and  3  postponed.  See  the  Ques- 
tions, 20  L.  O.  2  3. 

8.  A  General  Meeting  of  the  Members  of 
the  Incorporated  Law  Society,  and  other  mem- 
bers of  the  profession,  was  held  in  t.e  Hall  of 
the  Society,  on  the  mcosures  to  be  adopted  for 
removing  the  Courts  from  Westminster  to 
Lincoln's  Inn  Fields.    See  20  L.  0. 36. 

11.  A  debate  took  ptace  in  the  House  of 
Lords  on  Equity  Reform.  See  20  L.  Oi  81. 

Mr.  Armstrong  and  Mr.  Dundas,  both  of 
the  Northern  Circuit,  were  promoted  to  the 
rank  of  Queen's  Counsel. 

The  Hou.  Robert  Scariett  was  appointed  a 
Master  on  the  Equity  side  of  the  Court  of 
Excheouer. 

The  Bills  to  alter  the  Law,  brought  in  during 
this  month,  were : — 
Annual  Indemnity. 
Marriage  Registration  Amendment. 

The  Barristers  called  in  Easter  Term  were 
forty-two  in  number. 

2/.  A  New  Rule  was  made  in  the  Exchequer 
of  Pleas  as  to  the  costs  of  making  a  Judge's 
order  a  rule  of  court.    See  20  L.  O.  112. 

June, 

4.  The  Tithe  Commutation  Amendment 
Act  passed.    See  20  L.  O.  115. 

During  Trinity  Term  33  gentlemen  were 
called  to  the  bar* 

9.  At  the  Examination  of  Attorneys  for 
Trinity  Term,  145  Candidates  attended,  and  all 
passed.    See  the  Questions,  20  L.  O.  1 16. 

A  Bill  to  exempt  Stock  in  Trade,  &c.,  from 
Poor  Rate  was  brought  in  by  the  Attorney 
General. 
19.  The  following  acts  passed  : 
Annual  Indemnity,  see  20  L.  O.  p.  227. 
Cheshire  Coroners. 

Tavistock  and  Kingsnorton  Small  Debt 
Courts. 
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Julg. 


3.  The  following  acts  were  passed : 

Costs  in  Frivolous  Actions.    See  20  L.  O. 

197. 
Evidence  of  Rated  Inhabitants.    See  20 

L.  O.  214. 
Clexfrij  Miiintenance.    See  SO  L.  O.  277. 
Prisoners'  Regulation,  p.  292. 
Removal  of  Poor,  p.  311. 
23.  Acts  passed : 
Masters  in  Chancery,  p.  326. 
Inclosare  Acts  Amendment,  p.  325. 
Police  Rates,  p.  312. 

Auguit, 

4.  The  Royal  Assent  was  f|;iven  to  the  fol- 
lowini^  acts : 

Regency,  20  L.  O. 

Poor  Law  Commissioners,  20  L.  O.  p.  358. 
Turnpike  Trusts,  p.  327. 
Settled  Estates  Drainage,  p.  484. 
Turnpike  Acts  Continuance,  p.  358. 
7*  The  Metropolitan  Police  Courts,  p.  439. 
Marriage  Registration  Amendment, p. 376. 
Notice  of  Elections,  p.  437. 
Imprisonment  for  Debt  Amendment  Act, 

p.  437. 
Grammar  Schools,  p.  404. 
Admiralty  Courts,  p.  391. 
Uwry  on  Bills,  p.  438. 
Attorneys  and  Solicilor^  (Ireland.) 

10.  Ecclesiastical  Courts,  p.  7«  ante. 
Administration  of  Justice  in  Chancery, 

20  L.  O.  p.  310. 
Highway  Rates. 
Non  Parochial  Registers,  p.  455. 

11.  Ecclesiastical  Duties  and  Revenues,  p.  49, 

ante 
Loan  Societies. 
Joint  Stock  Banks. 
The  Houses  of  Parliament  were  prorogued 
by  the  Queen  in  person. 

November. 

5.  A  new  regulation  was  made  reUting  to 
the  gratuities  to  clerks  of  counsel.  See  p.  6, 
ante. 

10,  An  order  of  the  Privy  Council  was  is- 
sued, regulating  the  extent  of  jurisdiction  of 
the  Police  Courts.    See  p.  88,  ante. 

Mr.  Glover  and  Mr.  Gaselee  were  promoted 
to  the  rank  of  Serjeants  at  Law. 

Sir  George  Rose,  late  one  of  the  judges  of 
the  Court  of  Review,  was  appointed  a  Master 
in  Chancery,  in  lieu  of  Lord  Henley. 

18.  At  the  examination  for  this  Term,  120 
were  passed  and  4  deferred.  See  the  Ques- 
tions, p.  38,  ante. 

The  unusual  number  of  forty-nine  Barristers 
were  called  in  Michaelmas  Term. 

This  with  the  calls  during  the  other  three 
Terms  make  in  all  155. 

The  persons  examined  and  certified  as  fit 
to  be  admitted  on  the  Roll  of  Attorneys  in  the 
four  Terms,  were  489. 


The  Legal  events  of  the  past  year  have  not 
b  een  very  striking,  except  that  of  the  contest 


between  the  House  of  CommoDB  and  the 
Court  of  Queen*e  Bench,  settled  by  die 
3Vict.  c.9. 

The  most  important  advance  |p  Law  Reform 
has  been  in  that  of  the  Court  of  Chancery, 
under  the  3  &  4  Vie.  c.  94.  Most  of  the  other 
enactments  have  merely  in  some  degree  ex- 
tended the  previous  alterations  in  the  Law. 
The  chief  measures  postponed,  were,  those  re- 
tating  to  the  abolition  of  the  Equity  Jnrisdic''- 
tion  of  the  Exchequer ; — ^the  creation  of  New 
Courts  in  Chancery ; — the  Enfranchisement  of 
Copyholds  ; — the  Amendment  of  the  Law  of 
Copvright ; — the  Prevention  of  Bribery ; — the 
Registration  of  Voters,  and  other  changes  re- 
lating to  Parliamentary  Elections. 


THE  STUDENT'S  CORNER. 


WILLS  ACT. 

Would  a  specific  devise  by  j4.  to  B,  (not 
being  a  child  of  .^.)  *'  hie  heirs  and  assig'ne  /br 
ever," — such  words  of  limitadon  not  hang 
now  necessary  to  pass  the  fee  (sec.  28), — be 
considered  as  shewing  a  "comtrarp  inteniiom" 
by  the  testator  (sec.  25),  to  such  devised  estate 
passing  under  a  general  residuary  devise  to  C 
of  all  property  not  therein^be/ore  Sepoeed  of,  so 
as  to  let  in  the  heir  of  B,^  he  dyin^  in  the  life- 
time of  J.  ?  (See  sec.  33,  as  to  children  of  tes- 
tators and  their  issue.)  Or  how  is  such  "  con- 
trary intention"  to  appear?  In  the  will  in 
question  a  epedfic  devise  is  previously  made 
to  the  residuary  devisee. 

A  TOUNO  SUBSCRIBBB, 


WASTE  LAND  NEAR  HIGHWAT. 

May  the  owners  of  land  adjacent  to  the  high- 
way, of  their  owli  authority,  inclose  the  small 
slips  of  waste  ground  lying  between  Acir 
hedges  and  the  road,  provided  they  do  not 
erect  their  fences  within  fifteen  feet  of  the 
centre  of  the  highway?  and  if  so,  is  this  pro- 
ceeding rendered  lawful  by  old  establiriied 
usage  or  any  act  of  parliament  ?  I  have  heard 
doubts  expressed  as  to  the  legality  of  this  sys- 
tem of  inclosure,  which  in  some  places  is  be- 
coming very  general.  M.  A.  C. 


MORTGAGE. — USURY. 

Tlie  case  put  by  "  Civis  A.,"  in  your  journal 
of  the  9th  instant,  depends  entirely  upon  the 
nature  of  the  property  the  subject  of  the 
mortgage.  If  it  were  a  loan  upon  the  security 
of  an  mierest  in  real  property,  whether  firee-' 
hold  or  chattel,  the  transaction  would  unques- 
tionably be  usurious,  and  the  mortgagee  could 
not  recover  either  principal  or  interest  in  « 
cirttrt  (ffkno;  but  a  court  of  equity  would  set 
aside  the  security  only  upon  the  terms  of  pay* 
ment  of  principal,  interest,  and  costs.  If,  how- 
ever, the  subject  of  the  security  were  not  an  in- 
tereet  in  real  property  either  freehold  or  chatiei, 
then  the  transaction  would  be  valid  under  the 
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recent  statute  of  2  &  3  Vict.  c.  37,  provided  the 
security  were  given  subsequent  to  the  passing 
of  that  sutute.  R.  S. 


COPYHOLDS.— •HBIR. 


Tbb  only  way  in  which  the  difficulty  stated  at 
p.  139^  ante,  can  be  got  over,  will  be  this : — 


[  The  steward  must,  after  three  several  procla- 
mations for  the  heir  of  j4,,  seise  the  land«  for 
the  use  of  the  lord  of  the  manor,  and  the  lord 
will  then  grant  it  out  again  to  ^.'s  devisee  : 
and  this  plan  I  have  known  adopted  in  cases 
very  similar  to  the  present,  as  for  instance, 
where  the  person  last  seised  was  illegitimate. 

G.E. 


ATTORNEYS  TO  BE  ADMITTED 
Easter  Term,  1841, 


Marked  thus  *  are  for  the  Court  of  Common  Pleas ;  the  others  for  the  Queen's  Bench. 

Cteri^s  Name  and  Residence.  To  whom  articled,  assigned,  i^e 

Aubui,    George   Douglas,   21,  Featherstone  Archibald  Cameron  and  Henry  Foley,  Wor- 

Buildings ;  Garden  Place ;  and  Worcester.  cester. 

Abraham,  Robert  George,  21,  Harp  Lane  i  Robert  Abraham,  Ashburton. 

and  Ashburton. 
AUsopp^  John  Freston,  Bungay 


Matthew  Brettingham  Kingsbury,  Bungay ;  as- 
signed to  James  Taylor  Margitson,  Bungay. 
Adams,  John  Hilditch,  3,  Dean's  Court,  Doc*    Thomas    Vaudrey,    ('ongleton;    assigned  to 


tor's  Commons  i  2,  Aldermanbury  Church 

Yard;  and Congleton. 
Arnold,  John,  the  younger,  38,  Keppell  St;    John  Arnold,  the  elder,  Birmingham. 

and  Birmingham. 
Adcock,  Justinian,  Cambridge.  Stephen  Adcock,  Cambridge. 

Budc,  William,  Strood,  Kent ;  and  Holbom    Hugh  Evans,  Grajr's  Inn  Square ;  assigned  to 

HiU.  John  Whitelock,  Aldermaobury. 

Bainbridge,  Utrick,  8,  Northumberland  Street,    Robert  Walton  Bainbridge,  Alston. 

Strana ;  and  Alston. 
Bartlett,  Thomas  John  Moysey,  6,  Thomhill    William  Rufus  Jordan,  Teignmouth. 

Bridge  Place,  Islington;  Shaldon;   Great 

Marlborough  Street ;  Euston  Place. 
Bennett,  William  WooUey  Leigh,  Gawcott,    Thomas  Heam,  Buckingham. 

near  Buckingham. 
Bull,  William  Isaac,  16,  Fumival's  Inn ;  and    Richard  Jones  Croxou^  Oswestry. 

Oswestry. 
Buab,  John  Jones,  Trowbridge ;  and  Everett    Elijah  Bush,  Trowbridge. 

Street 
Best,  Charles,  Birmingham.  Thomas  Eyre  Lee,  Birmingham. 

Braddon,  Henry  Edward,  30,  Essex  Street,    William  Harding  Wright,  Essex  Street. 

Strand. 
Brandwood,  Thomas,  31,  Jewin    Crescent ;    William  Eccles,  Blackburn. 

and  Blackburn. 
Baonatvne,  William  Joseph  Frederick,  9,  So-    William  Ody  Hare,  Bristol. 

ley  Terrace,  Pentonville ;  and  Bristol. 
Brookes,  Ambrose  Owen,  5,  Warwick  Court,    Ambrose  Brookes,  Newport ;  assigned  to  Peter 

Holbom;  jMiddlewich;  and  Aylesbury.  Barker,  Middle wich. 

Banister,  Edward,  3,  Powis  Place,  Queen's    John  Richards,  the  younger,  Reading ;  assign- 
Square,  ed  to  Charles  Ewena  Deacon,  Southampton; 

assigned  to  James  Burton,  Powis  Place. 
Baldock,  Henry,  3,  Foley  Place,    Portland    Edward  Twopeuy,  Rochester. 

Place ;  and  Pctham,  Kent. 
Carlyon,  Edmund,  3,  Wakefield  Street;  and    Charles  Gurney,  Launceston. 

Launceston. 
Chandler,  Benjamin,  the  younger,  24,  Adding-    James  Livett,  Bristol. 

ton  Place,  Camberwell ;  and  Bristol. 
Crowdy,  James,  4,  Everett  Street ;  and  Wells    William  Morse  Crowdy,  Swindon. 

Btreet 
Cuming,  Francis  Brooking,  22,  Cole's  Ter-    Charles    Michelmore,   Totnes ;    assigned    to 

race,  Islington ;  and  Totues.  Charles  Jenings,  Elm  Court. 

Colman,  George  Augustus,  10,  Pelham  Ter-    Park  Nelson,  1 1,  Essex  Street 

race,  Brompton. 


^50  Attorneys  to  be  admitted. 

Clerk* i  Xame  and  Residence.  To  whom  articled,  assigned,  ^e. 

Collier,  Thomas  George,   1,  Queen's  Head  Charles  Hird,  Little  Arfyll  Street. 

Lane,  hlingtun ;  and  Park  Terrace. 
Craig,  Charles  Dixoii,  11,  Grafton  Street ;  and  J.  Bickerton  Williams,  the  yoanger,  Shrews- 
Shrewsbury,  bury ;  Sir  John  Bickerton  Williams,  Shrews- 
bury, Knight;  assigned  to  Robert  Medcaif, 
20,  Lincoln's  Inn  Fields. 
Coperaan,  George,  Aylsham.  Robert  William  Parmetcr,  Aylsham. 
Dayman,  Gordon.  39,  Ely  Place.  Thomas  Magnus  Cattlin,  Ely  Place. 
Dc'uch,  James,  Ely.  Luke  Dench,  Ely. 
Dalrymple,  Robert  Farre,  6,  Holies  Street.  Rol>ert  Bayley  Foliett,  Bedford  Row. 
Dixon,  Ralph,  94,  St.  Martin's  Lane;   and  Thomas  Brown,  Newcastle-upon-Tyne. 

Ncwcastle-upon  Tyne. 

Daniel,  Charles,  Furnival's  Inn ;  and  Rams-  Martin  Long  Daniel,  Ramsgate. 

gate. 

Davenport,  Robert,  18,  Wanvick  Court ;  Bel-  Thomas  Davenporty  LiverpooL 

grave  Street ;  and  Scarsdale  Terrace,  Ken- 
sington. 

Dalton,  Samuel,  Dudley.  Thomas  Goode,  Dudley ;   assigned  to  John 

Bolton,  Dudley. 

Day,  Samuel,  St.  Neot's ;  and  Salisbury  Sq.  William  Day,  St.  Neot's. 

Davidson,  James,  2,  Montagu  Street,  Russell  John  Hopton  Forbes,  Ely  Place  (  assigned  to 

Square.  Daniel  Boys,  Ely  Place. 

Dawson,  Thomas  William,  3,  Wardrobe  Place,  Abraham  Dawson,  Newcastle-uponTyne. 

Doctors'  Commons  I  and  Newcastle-upun- 

Tyne. 

Enfield,  Richard,  The  Mint;  Southampton  Henry  Enfield,  Nottingham. 

Row ;  Hampstead ;  and  Braincote. 

Evans,  Thomas,  3,  Newman's  Row ;  and  Chep-  Robert  Evans,  Chepstow. 

stow. 

Edger,  Henry,  3,  Mie  Place,  Great  A  lie  Street.  Robert  Watson,  Bouverie  Street. 

Fisher,  Thomas  Forrest,  5,  Vine  Street,  Golden  Joseph  Fisher,  Cleve. 

Square ;  and  Cleve. 

Fortescue,  John,  Warwick.  Thomas  Morris,  Warwick. 

Fletcher,  Thomas,  3,  Sidmouth  Place,  St.  Pan*  Peter  Hodgson^  Whitehaven. 

eras;  and  Whiiehaven. 

Fallowdown,  Charles  Selby,  42,  Claremont  Sq.  Peter  Wright,  Temphe. 

Foote,  William,  Wisbeach.  Ezra  Eagles,  Bedford. 

Goldingham,  Herbert  George,  20,  Calthorpe  Charles  Fidcock,  Worcester. 

Street  ,*  and  Worcester. 

Galsworthy,  William,  1,  Wardrobe  Place,  Doc-  William  Rosher,  Stamford  Street ;  assigned  to 

tors'  Commons;  and  Upper  Stamford  Street.  James  Shelton  Newbon,  Wardrobe  FUice. 

Gray,  Thomas  William,  H,\Vilton  Street,  Pim-  Richard  Perkins,  15,  Gray's  Inn  Square. 

lico. 

Greatwood,  Robert,  6,  Princes  Street,  Stam-  William  Greatwood,  Birmingham  ;  assigned  to 

ford  Street.  Richard  Edgar  Smith,  New  Boewell  Court 

Gisby,  George,  13,  Warwick  Conrt,  Holborn.  Joseph  Blunt,  the  elder,  Liverpool  Street; 

Joseph  Blunt,  the  younger,  Lothbary. 

Gunning,  John,  Kingsdown,  near  Bristol.  Henry  Ray,  Bristol. 

Greig,  Robert  Reed,  16,  Cromer  Street ;  Ber-  Robert  Weddell,  Berwick-upon-Tweed. 

wick-upon-Tweed ;  and  George  Street. 

Giddy,  Charles,  4,  Princes  Street,  Red  Lion  William  Hocken,  Penxaoce. 

Square ;  IVuro ;  Call's  Pond ;  and  Harpur 

Street. 

Harvey,  Clement,  Gloucester.  John  Chadbom,  Gloucester ;  assigned  to  Wil* 

liam  Viner  Ellis,  Gloucester. 

Hinde,  William,  3,  Warwick  Place.  George  Henry  Dunsey,  Ludlow. 

Holdich,  Charles  Walter,  24,  Calthorpe  Street ;  William  Hungerford  Holdich,  New  Sleaford. 

and  New  Sleaford. 

Honvood,  Thomas,  Sydenham.  Jackson  Walton,  Wamford  Court. 

Hall,  Giles,  1 6,  Furnival's  Inn ;  and  Gloucester.  Robert  Wilton,  Gloucester ;  assigned  to  Henry 

Hammond,  Furnival's  Inn. 

Hulbert,    Henry    Hale,    Bishop's   Cannings,  Chitrles  Hulbert,  Downton. 

Wilts. 

Holland,  Edmund  Charles,  33,  Sackville  Street.  James  Currie,  Lincoln's  Inn. 

Hird,  Charles    William,    Wellington    Street,  Charles  Hird,  3,  Little  Argyll  Street. 

Camden  Town. 

Haworth,  Edmund,  the  yoimger,   Bolton-le-  Adam    Lomax    Haworth,    Boltoo-ie-Moors ; 

Moors.  assigned  to  Jas.  Knowles,  Bolton-le*Moon. 
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Clerk*s  Name  and  Reiidencc,  To  trhom  arikled^  assignfid,  Sfc. 

*  Jervls,  Philip  Octavius,  14,  Tavistock  Place;  James  Beavis,  Uttoxeter ;  assigned  to  William 
and  7.  Warwick  Court.  H^nry  Rosser,  J,  Warwick  Court. 

Jeyes,  Francis  Ferdinando^  69,  Chancery  Lane ;  Ferdinando  Jeyes,  Chancery  Lane. 

and  High^ate. 

Jackson,  William  Simes,  7,  Sid  mouth  Street,  Jonathan  Scarlh,  Shrewsbury. 

Rcj^ent's  Square 

James,  Charles,  Newnham.  John  James,  theyoun^er,  Newnbam. 

Kemp,  Edward  Louis,  the  younger,  Exeter;  George  Henry  Drake,  Exeter:  assigned   to 

and  Tottenham  Court 'Road.  Edward  Louis  Kemp,  Exeter. 

Kitson,  Frederick,  Exeter;  and  Torquay.  Ralph  Barnes,  Exeter. 

•  Leigh,  George  William,  Lancaster  Place.  James  Warne,  Basingstoke ;  assigned  to  Ed- 

ward W*illoughby,  Lancaster  Place. 

Last,  Charles  Henry,  45,  Great  Russell  Street ;  Isaac  Last,  Hadleigh. 

and  Red  Lion  Square. 

Long,  Samuel  Scarley,  Essex  Street,  Strand ; '  Samuel  Long,  Portsea. 

Union  Place ;  and  Portsea. 

Lucas,  Frederick  Richard,  5,  Newman's  Row,  Frederic  Lucas,  Louth. 

Lincoln's  Inn  Fields. 

Lewellin,  Henry,  30,  Edward  Street,  Hamp«  James  Groves,  the  younger,  Charlotte  Street. 

stead  Road. 

Lane,  Arthur  James,  36,  Great  Coram  Street.  Farindon  Lane,  Lawrence    Pountney  Place ; 

assigned  to  Allen  Pering,  Lawrence  Pount- 
ney Place ;  assigned  to  Thomas  Butts 
Tanqueray,  Bishopsgate  Church  Yard ;  fur- 
ther assigned  to  Thomas  Judkins  Clarke, 
Bishopsgate  Church  Yard. 

Little,  John  William,  1  St.  Helen's  Place ;  William  Jones,  Monmouth ;  assigned  to  John 

and  Brecon.  Powell,  Brecon  ;  asiigacd  to  Henry  IVf  ay- 

bery,  Brecon. 

Lindsay,  Richard  Fydell,  1,  Calthorpe  Street ;  Francis  TherkiU  and  Henry  Rogers,  Boston. 

and  Boston. 

Leader,  William,  the  younger,  42,  Manchester  John  Fielder,  Duke  Street. 

Street,  Manchetter  Square  ;  and  Long  Acre. 

Langridge,  Franklin,  30,  Spencer  Street,  River  George  Faithful!,  Brighton. 

Street ;  and  Brighton. 

Mason,  Wilford,  34,  Great  Clarendon  Street,  John  Curtler,  Droitwich. 

Somers  Town ;  Droitwich  :  and  Cambridge 

Mathias,  George,  4,  Verulam  Buildings;  and  Frederick  Caiger,    Winchester;  assigned  to 

Gloucester.  Thomas  Fenn  Addison,  Gloucester. 

Marter,  William  Ingram,  3,  Gray's  Inn  Sq. ;  George  Bowes  Morland,  Abingdon. 

Abingdon  ;  Bedford  Street;  Cumraing  St 

Mint?,  Richard  George  Pern ;  Norwich ;  18,  Gardiner  Chapman,  Norwich. 

Cbenies  Street ;  Devonshire  ^'treet. 

Merewether,  Herbert  Walton,  7»  Whitehall  Thomas  Adlington,  Bedford  Row. 

Place. 

Morse,  \^^iam   Henry,  19,  Princes  Street,  Henry  Williams,  Lincoln. 

Stamford  Street ;  and  Lincoln. 

Manners,  John,  30,  Queen  Square,  Blooms-  Thomas  Manners,  Grantham. 

bury. 

Mutlow,  John  Vaughan,  21,  Great  James  St. ;  James  Collins,  Ledbury. 

and  Ledbury. 

Newmarch,  George  Frederick,  Cirencester.  George  Newmarch,  Cirencester. 

Nicoll,  Edward  Vere,  14,  Carthusian  Street;  John  William  Richard  Wilson,  Preston. 

and  Preston. 

Neale,  Robert,  Yate,  near  Chipping  Sodbury;  Joseph  Barker,  Chipping  Sodbury  ;  assigned 

Bristol  I  and  Essex  Street.  to  Edward  Daniel,  the  younger,  Bristol. 

Parr,  Henry,  18,  Chapel  Street.  Pentonville;  James  Otley  Watson,  Liverpool. 

Liverpool ;  and  Old  Milhnan  Street. 

Pardoe,  Frederick,  6,  Warwick  Court ;   and  John  Lloyd,  Ludlow. 

Hopton  Castle. 

Penson,  John,  Birmingham.  Thomas  Eyre  Lee,  Birminghauk 

Payne,  John  Webber,  4,  Princes  Street,  Red  Hele  Webber  Payne,  Winkleigh;  assigned  to 

Lion   Square ;  Exeter ;   and  Southampton  John  Daw,  Exeter. 

Street. 

Parke,  William,  the  younger,  63,  Lincoln's  James  Parke,  the  younger,  6'3,  Lincoln's  Inn 

Ion  Fields.               "  Fields. 

Pain,  John,  23,  Lloyd  Square.  William  Pain  Bircham,  Hawkhurst  j  assigned 

to  Thomas  Pain,  Duvor 


253  Attorneys  to  be  admitted, 

Cterk*i  Name  and  Rendence,  To  whom  articled,  auigned,  4y? 

Pffttt,  Richard  Frederick,  6,  Byder  Street,  Edward    Leigh    Pemberton,   20,    Wiiitehall 

Westminster.  Place. 

Prance,  James  Vaughan,  36,  Great  James  St. ;  Martin  Kemp  Welch,  Poole. 

Poole ;  and  New  Millman  Street. 

Petherick,  William,  13,  Moore  Terrace,  Cam.  Richard  Haynes.  the  younger,  Suple  Inn; 

den  Town.  assigned  to  Frederick  Oreen,  Gateaton  St,  * 

Palmer,  Edward  Seymour,  22,  Henrietta  St. ;  MTilliam  Palmer,  the  elder,  Birmingham. 

Brunswick  Square ;  aod  Birmingham. 

Rivolta,  Dominico  Antonio,  44,  Jewin  Street.  James  Fawcett,  Jewih  Street. 

Roscoe,  James  Griffies,  2,  Wilmington  Street  s  Edgar  Taylor,  Bedford  Row. 

and  Toxteth  Park. 

Russell,  Thomas  Francis,  Liverpool.  Thomas  Hanrey,  Liverpool. 

Radford,  John  Arundel,  6,  Upper  Baker  St.,  Charles  Smale,  Btdeford;  assigned  to  John 

Pentonville ;  Claremont  Sq. ;  and  Bideford.  Browne,  Guildford  Street. 

Roxby,  Jos.,  Croft,  near  Darlingtou ;  King's  John  Tioley,  North  Shields. 

Terrace ;  and  Bedford  Street 

Russell,  William  Bunney,  12,  Pleasant  Row,  John  Malsbary  Cooke,  Toweester. 

Pentonville ;  Toweester ;  and  Braunston. 

Rogers,  Reginald,  .8,  Argyle  Place,  Regent's  Ralph  Sanders,  Exeter. 

Street;  and  Exeter. 

Sadler,  John  Dendy,  37,  Gumming  Street,  Henry  Padwick,  Horsham.    . 

Pentonville ;  and  Horsham. 

Smythies,  Walter  Tyson,  Bury  St.  Edmund's.  John  Greene,  Bury  St.  Edmund's. 

Smith,  William  Berridge.  Wisbech,  St.  Peter's.  Edward  Jackson,  Wisbech,  St.  Peter's. 

Sutton,  William  Sims,  Edgbaston,  near  Bir-  Thomas  Buckley  Lefevre,  Birmingham;  ai- 

mingham  ;  and  Birmingham.  signed  to  George  Jabet,  Birmingham. 
Seckerson,  Henry  Barlow,  Stafford ;  and  Nor-  Philip  Seckerson,  Stafford ;  assigned  to  Ed- 
folk  Street.  ward  Bell,  Stafford. 
Smith,  William  Edward,  23,  Bedford  Street,  Richard  Parsons  and  W.  Benn,  Mansfield;  as- 

Bedford  Row ;  aod  Mansfield.  signed  to  C.  Wright  Hobson,  Gray's  Inn. 

Squire,  Charles  James  Flower,  Odiham.  Richard  Jago  Squire,  Plymouth ;  assigned  to 

James  Brooks » Odiham. 

Taylor,  Henry  Charles,  14,  Orange  Street,  John  Kendall  Beswick,  Birmingham. 

Bloomsbury ;  and  Birmingham. 

Thackwray,  Joseph  Wm.,  32,  Great  James  St.  William  Loaden,  Great  James  Street 

Todd,  Henry,  Manchester.  Joshua  Todd,  Manchester. 

Taylor,  Thomas  Hamlet,  26,  Upper  King  St.,  James  Birch  Kelly,  Inner  Temple  Lane. 

Bloomsbury. 

Thomson,  William  Henry,  6,  King's  Terrace,  William  Sextus  Harding,  Birmingham. 

Pentonville ;  and  Erdington,  near  Birming- 
ham. 

Tomlinson,  John,  Nottingham.  Edmund  Percy,  Nottingham. 

Thwaites,  John  Eskett,    3,  Crown  Square,  Richard  Thompson,  Durham. 

Southwark  i  and  Durham. 

Tucker,  Andrew,  Beliair,  near  Charmouth ;  John  Henry  Eenbow,  Stone  Buildings. 

and  New  Millman  Street. 

Yerrall,  Albert,  45,  Penton  Place,  Pentouville ;  Edward  Verrall,  Lewes. 

Vivian,  James  William,  56,  Guildford  Street.  Charles  Clarke,  Lincoln's  Inn  Fields. 

•Wallington,  Richard  Arthur,  32,  Cloudesley  Thomas  Morris,  Warwick. 

Street,  Islington ;  and  Church  St.  Warwick. 

Williams,  Griffith  Jones,  2,  Red  Lion  Court ;  William  Griffith,  Dolgelley ;  assigned  to  Row- 

Charter  House  Lane ;  and  Dolgelly.  land    Williams,    Dolgelley ;    assigned    to 

Henry  W'eeks,  12,  Cook's  Court. 

Wallis,  Frederick  Poyntz  Stanley,  Bodmin.  Christopher  Wallis,  Bodmin. 

Wilson,  John,  Manchester.  John  Tindall,  Manchester. 

White,  Henry,  4,  Gordon  Place.  Richard  Samuel  White,  Lincoln's  Inn  Fields 

and  Gordon  Place. 


Added  to  the  List  pursuant  to  a  Judge's  Order. 


, ^ Smed- 

gal  place,  Kent  Road.'  ley.  New  Inn ;  Edwin  Smith,  Gray's Iod; 

C.  £.  Parker,  Princess  Street,  Spitalfieldi. 
Perceval,  George, 226,  Strand ;  Upper Fltzroy    James  Burton,  3,  Powis  Place;  assigned  to 
Place;  and  Burton  Street.  John  Edgar  Cooper,  Sessions  House,  Old 

Bailey. 
Walrond,  Wdliam  Jiimes,  East  Ham,  Barking-    George  Cox,  Bucklersbury. 


lAst  of  New  Publications,  -^Professional  Lists,—  Bankrupts. 
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LIST  OF  NEW  PUBLICATIONS. 


The  Police  Guide,  containing  all  the  sta- 
tatea  reinilatinf^  the  Metropolitan  and  City  of 
Loodon  Police,  with  notes  and  an 'index.  By 
R.  Charnock,  Esq.,  of  the  Inner  Temple, 
Barrister  at  Law.    Price  8#.  bd«. 

The  Practice  of  the  Petty  Sessions.  By 
John  Stone,  Esq.,  Barrister  at  Law.  4ih  edit. 
Price  9#. 

The  Commentaries  of  Sir  William  Black- 
stone.  Twentieth  Edition.  By  James  Stewart, 
of  Lincoln's  Inn,  Esq.,  Barrister  at  Law,  M.P. 

This  edition  contains  the  whole  of  the 
ori/i^nal  Text,  incorporating  the  alterations 
down  to  the  present  time,  with  New  Forms 
iliosf rative  of  the  Practice  at  the  present  day. 
Each  volame  may  be  had  separately,  and  is 
rendered  complete  in  itself.  Vol.  1,  price 20#. 
—Vol  2,  2d  edition,  prise  I8tf.— Vol.  3,  price 
18#.— Vol.  4,  price  18#. 

A  Practical  Treatise  on  the  Law  of  Mines 
and  Minerals.  By  William  Bainbridge,  Esq., 
of  the  Inner  Temple,  Barrister  at  Law.  8vo. 
Price  16f.  bds. 

New  Commentaries  on  the  Laws  of  England. 
By  Henry  John  Stephen,  Serjeant  at  Law. 
VoL  I.    Price  22f.  cloth. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

#>Mt  Dec.  22nd,  1840,  io  Jan,  22iMf,  1841,  both 
incAuhe,  with  daiet  when  gazetted. 

Etches,  •lames  Gonlboarn,  Wliitechurcb,  Salop. 

Jan.  5. 
Le<mard,  Robert,  Bristol.    Dec.  25. 
Smithson,  Charles,  New  Malton.  York.    Jan.  5. 


DISSOLUTIONS  OP  PROFESSIONAL 
PARTNERSHIPS. 


Fnm  Dec.  92$ui,  1840,  to  Jan.  22nd,  1841,  both 
inehuive,  with  date*  when  gazetted. 

Hopkioson,  William,  and  William  French,  Stam- 
ford, Lincoln,  Attorneys  and  Solicitors. 
Jan.  5. 

Jmnria,  Lewis  Weston,  and  James  Jarris,  King's 
Lyon,  Norfolk,  Attorneys  and  Solicitors. 
Jan.  5. 

Smith,    John,  and  Frederick    Buckle,    Rugeley, 
Stafford,    Attorneys,    Solicitors,   and    Con 
reyancers.    Jan.  1. 

Tilson,  Thomas,  Thomas  Ulson,  jun.,  Barry 
Parr  Sq nance  and  Ozley  Tilson,  Coleman 
Street,  Attorneys  and  Solicitors.    Jan.  5. 

Wilson,  Robert,  and  Thomas  Parker,  Sunderland, 
AttomiTs  and  Solicitors.    Jan.  5. 


BANKRUPTCIES  SUPERSEDED. 

fVom  Dee.  22iuf,  1840,  to  Jan.  22nd,  1841,  both 
inclusive^  with  dates  when  gazetted. 

Nicklin,  John  Banks,  Wolrerhampton,  Stafford, 
Ironmonger.    Dec.  29. 

Walker,  Samuel,  Jan.,  Clifton,  Dewsbury,  York, 
Coal  Merchant.     Jan.  h, 

Wright,  Nicholls,  Nottingham,  Draper  and  Clo- 
thier.   Jan.  8. 

M'Donnell,  Thomas,  Pall  Mall,  Boot  and  Shoe 
Maker.    Jan.  12. 

Smith,  Samuel,  and  Sidney  Smith,  Manchester, 
Engravers,  Hatters,  and  Tailors.    Jan.  15. 

Lewis,  George,  and  Joseph  ProAt,  Thorpe-le-So- 
ken,  Essex,  Carpenters  and  Builders.  Jan.  15. 

Barry,  Timothy  Jenks,  Mortimer  Street,  Uphol- 
sterer.   Jan.  15. 

Taylor,  Joseph,  Portway  Road,  Wednesbury, 
Stafford,  Iron  Merchant  and  Victualler. 
Jan.  19. 

Cockhill,  John,  Almondbury,  York,  Shopkeeper. 
Jan.  19. 


BANKRUFrS. 

From  Dec.  22nd,  1840,  to  Jan.  22nd,  1841,  both 
inclurive,  with  dates  when  gaoetted. 

AUport,  Benjamin,  Liverpool,  Coffee  Merchant, 
Coffee  Roaster,  and  Wholesale  Grocer.  Wor* 
thmgton  &  Co.,  Liverpool;  Taylor  &  Co., 
Bedford  Row.     Dec.  22. 

Adams,  John,  York  Road,  Lambeth,  Tobacconist. 
Lachington^  Off.  Ass.;  Clo$e,  Furnival's  Inn. 
Dec.  25. 

Ashton,  Thomas  John,  Pall  Mall,  Tailor.  Groom, 
Off.  Sw.\Edwarda,  Bedford  Row  ;  McGregor, 
Figtree  Court,  Temple.    Dec.  29« 

Austin,  John,  Manchester,  and  Hulme,  Lancaster, 
Coach  Proprietor..  Mibu,  &  Ca,  Manchester. 
Jan.  1 . 

Ankers,  Joseph,  Birmingham,  Grocer  and  Provi- 
sion Dealer.  Church,  Bedford  Row  ;  Jamee, 
Birmingham.    Jan.  8. 

Bingley,  James,  Henrietta  St.,  Cavendish  Square, 
Brush  Maker.  Green,  Off.  Ass.  ;  RandaU, 
Cavandish  Square.    Jan.  8. 

Brown,  Alexander,  Henry  Brown,  and  Richard 
Brown,  Liverpool,  Slaters  and  Plasterers. 
Wbrthington,  &  Co.,  Liverpool;  Taylor  &Co. 
Bedford  Row.    Jan.  12. 

Bowles,  William,  and  Joseph  Charles  Bowles, 
Store  Street,  Bedford  Square,  Great  Coram 
Street,  Russell  Square,  and  Brook  Street, 
Grosvenor  Square,  Upholders,  Cabinet 
Makers,  and  House  Agents.  Lachinton,  Off. 
Ass.;  Kingston,  Coleshill  Street,  Plmlico. 
Jan.  19. 

Beale,  Lloyd  Richard,  Marshall  Street,  Golden 
Square,  Packer  and  Presser.  Johnson,  Off. 
An.\Fisher,  Queen  Street,  Cheapside.  Jan.  19 

Bayley,  Geoi^,  Bristol,  Hosier.  White  &  Co., 
Bedford  Row  ;    Brittan,  Bristol.    Dec.  22. 

Bell,  John  Lawson,  Liverpool,  Linen  Draper. 
AdUngton  &  Co.,  Bedford  Row  ;  AntdeU,  Li- 
verpool.   Dec.  25. 

Beattie,  William  New,   Gosportj  Southampton, 
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Coal  Merchant,  Rope  and  Twine  Manufactu- 
rer. Lambert,  Raynionil  Buildings  ;  llotkins, 
Portsmouth.     Dec.  25. 

Bennett,  Edward,  and  John  Frederick  Bennett, 
Canterbury,  Wine,  Spirit,  and  Porter  Mer- 
chants and  Victuallers.  Smith,  Chancery 
Lane;  ir«Mrr, Canterbury.    Jan.  1. 

Blasket,  Jaoaes,  Stokesley,  York,  Flax  Spinner. 
Burtrum,  Bishopagate  Street  within  ;  l^iisoH 
&.  Co.,  Stockton.    Jan.  12. 

Barlow,  James,  Birmingham,  Brass  Foander. 
Rowland  &  Co.,  White  Lion  Court,  Comhill ; 
Tyndall  &  Co.,  Birmingham.     Jan.  I'J. 

Buckle,  Francis,  Leeds,  York,  Merchant.  WigUt- 
worth  &  Co.,  Gray's  Inn  Spuare.    Jan.  19. 

Bainbridge,  Richard,  Leeds,  York,  Wuobtapler 
and  Paper  Dealer.  Hmrkina  &  Co.,  New 
Buswell  Court,  Lincoln's  Inn  ;  Atkiwon  dc 
Co.,  Leeds.    Jan.  22. 

Berry,  John  Robert,  Cambridge,  Wine  Merchant. 
Gunning  &  Co.,  Cambridge  ;  Bircham,  Bed- 
ford Row.    Jan.  22. 

Clements,  Robert,  Addison  Road  North,  Notting 
Hill,  Middlesex,  Publican  and  Builder.  Cmn- 
nan,  Off.  Ass  ;  KeightUy,  Panton  Square,  St. 
James's.    Dec.  22. 

Collett,  Thomas,  and  Thomas  Hales,  U?erpool, 
Butchers.  Kenyan  &  Co.,  Liverpool;  Com- 
thwaite.  Dean's  Court,  Doctors'  Commons. 
Dec.  22. 

Cator,   George  Alberraal»»,     Leeds,  York,  Wool 
Merchant.     Qilbert   &    Co.,   Philpot    Lane; 
'    James  &  Co,,  Leeds.     Dec.  22. 

Cole,  John,  Old  Byland,  York,  Cattle  Dealer. 
Jacques  &  ('o.,  Ely  Place  ;  Richartlsvn  St  Co., 
York ;  JToofl,  York.     Dec.  29. 

Conyer,  William,  Tbos.  Ridsdalc,  Joseph  Senior, 
Richard  Stapleton,  Benjamin  Turner,  Edward 
Bailey,  John  Milnes,  William  Maymon, 
Richard  Shaw,  Joseph  Castle,  Smith  Oldroyd, 
John  Rrearey,  John  Denton,  and  Abraham 
Ellis,  Bat  ley  Carr,  Dewsbury,  York,  Woollen 
and  Scribbling  Millent.  Hall,  Aldermanbury  ; 
Scholes,  Dewsbuiy.    Jan.  1. 

Cox,  John,  Nottingham,  Grocer.  Johnson  &  Co., 
Temple;  Boutley,  Nottingham.     Jan.  5. 

Cross,  Thomas,  Cambridge,  Coachman.  Bradley, 
Cambridge;  Robinson,  Half  Moon  Sireet,  Pic- 
cadilly.    Jan.  15. 

Cooper,  William  Henry,  and  Henry  Ayre,  Man- 
chester, and  Monkton,  near  Belfast,  Antrim, 
Ireland,  Calico  Printers,  ^fdlinffton  &  Co., 
Bedford  Row.    Law,  Manclicster.    Jan.  22. 

Denton,  John,  St.  John  Street  Ro:id,  Clerkcnwell, 
Victualler.  Belcher,  Otf.  Ass. ;  Dimmock, 
Size  Lane,  BucKlersbury.     Dec.  22. 

Davis,  Jceph,  Shiffnall, Salop,  Innkeeper.  White- 
lock,  Aldermanbury ;  Stanley  Sc  Co.,  Newport, 
Salop.    Dec.  22. 

Dealtry,  John,  Middlefold,  Mabgate,  Leeds,  York, 
Innkeeper.  Wigleswttrth  &  Co.,  Gray's  Inn  ; 
Smith,  Leeds.     Dec.  25. 

Drcwry,  Rebecca,  Penrith,  Cumberland,  Banker, 
Grocer  and  Coal  Miner.  Chester,  Staple  Inn  ; 
Mayrhell,  Pc nrith .     Dec .  29 . 

Dobson,  Joseph,  Liverpool,  Drysalter.  Bridger, 
Finsbury  Circus  ;  Dodge,  Liverpool.    Jan.  1, 


Dawson,  George,  Holmfirth,  York,  Grocer  and 
Draper.  Battye  &  Co.,  Chancery  Lane  ;  Ste- 
phenson, Holmfirth.    Jan.  15. 

Evans,  Mar\',  John  Evans,  and  Thomas  Howard 
Evans,  Pump  Row,  Old  Street  Road,  Paper 
Manufacturers.  TWyuatu/, Off.  Ass.;  Ntwhtm 
&  Co.,  Wardrobe  Place,  Doctor's  CominoBf. 
Jan.  8.   . 

Exiey,  John,  Riches  Court,  Lime  Street,  London, 
Merchant  and  Com  Factor.  Clark,  Off.  Ass. ; 
Teesdale  &  Co.,  Fenchurch  Street.    Jan.  22. 

Ellis,  George,  Lane  End,  Stoke- upon-Trent,  Staf- 
ford, Earthenware  Manufacturer.  Barlttw, 
Stone,  Stafford.    Jan.  22. 

Foster,  Robert  James,  Gloucester,  Painter  and 
Paperhanger.  Bull,  Ely  Place;  Lotegrove, 
Gloucester.    Dec.  29. 

Fearnley,  Joseph.  Bradford,  York,  Woolstapler. 
fFMtmore,  Off.  Ass. ;  Crowdcr  &  Co.,  Manswn 
House  Place.    Jan.  1 5. 

Green,  Lewis,  Cranbrook,  Kent,  Grocer  and  Dra- 
per. Palmer  &  Co.,  Bedford  Row;  Xing, 
Maidstone.     Dec.  22. 

Hall,  Edward  Devie,  Walsall,  Stafford,  Carrier. 
Parker,  St.  Paul's  Churchyard;  VndcrkUl, 
Birmingham.    T>tc.  25. 

Holme,  Henry,  Leeds,  York,  Attorney  at  Lav 
and  Money  Scrivener.  Heairl,  heedn;  Betl& 
Co.,  Bow  Uhurch  Yard.     Dec.  29. 

Hedges,  Noah,  Downend,  Mangotsfield,  Glou- 
cester, Tailor  and  Shopkeeper.  PooU  &  Co., 
Gray's  Inn  Square ;  Williams  &  Co.,  Bristol. 
Jan.  1. 

Hainsworth,  Jonathan,  John  Oldroyd,  Jonathan 
Clegg,  Joseph  Bailey,  Matthew  Healey,  And 
John  Bromley,  jun.,  Batley  Carr,  Dewsbury, 
York,  Woollen  and  Scribbling  Millers.  Hall, 
Aldermanbury;  5cAo/ej,  Dewsbury.    Jan.  8. 

Hindley,  Henry,  and  Joseph  Hindley,  Halnhaw 
Moor,  near  Bolton, Lancaster,  Cotton  Spinners 
and  Manufacturers.  Clarke  &  Co  ,  Lincoln'^ 
Inn  Fields ;  Messrs.  Grundy,  Bury.    Jan.  8. 

Higham,  John,  Birmingham.  Victualler.  Ckoflin, 
Gray's  Inn  Square ;  Harrison,  Birmiagfaam. 
Jan.  8. 

Hall,  Thomas,  jun.,  Bartoii-upon-H umber,  Ltn> 
coin.  Linen  Draper.  Tilstm  &  Co.,  Coleman 
Street  ;  Mesers.  Wells,  Hull.     Jan.  12. 

Howe,  Robert,  Kilpin,  Howden,  York,  Corn  Fac- 
tor. Williamson  &  Co.,  Venilam  Building*, 
Gray's  Inn  ;  BlanchardA  Co.,  York.  Jan.  22. 

Inston,  George,  Birmingham,  Bnilder.  Ckaplin, 
Gray's  Inn  Square ;  Harrison,  Birminghain. 
Jan.  15. 

Jackson,  James,  Hammersmith,  Middlesex, Grocer 
and  Cheesemonger.  Clark,  Off.  Ass. ;  Lawsim, 
Barge  Yard,  Bucklersbury.    Dec.  2U. 

Jordan,  James,  Leeds,  York,  Cabinet  Maker. 
Michael,  Rcd.Lion  Square ;  Bird  &  Co.,  Kid- 
derminster ;  Mkinstm  &  Co.,  Leeds.    Dec  ^' 

Jackson,  Thomas,  King's  Lynn,  Norfolk,  Corn 
and  Coal  Merchant.  Flower,  Bread  Street, 
Cheap  side  ;  Taylor  &  Sons,  Norwich.   Jao-  8. 

Joseph,  Henry,  Soho  Square,  Artist's  Colonnnao. 
Belcher,  Off.  Ass. ;  Spyer,  Broad  Street  BaiW- 
ings.    Jan.  19. 

Leatham,  Samuel    Dickinson,   Lancaster,   Iron- 
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monger.    ShackUton  &  Co.,  Liverpool ;  BajC' 
tndaie  &  Co.,  Great  Winchester  Street.  Dec.  22. 

Lacy,  Charles,  Hackney,  Middlesex,  Batcher 
Gibson,  Off.  Ass.;  Colliaon,  Paternoster  Row 
Dec.  25. 

Lock  wood,  John  Crosley,  and  Charles  Lock  wood* 
Bradford,  York,  Worsted  Spinners  and  Stuff 
Manafactarers.  Flower,  Bread  Street,  Cheap- 
tide  ;  BentUy,  Bradford.    Dec.  25. 

Lloyd,  John,  Beaumaris,  Anglesey,  Tanner  and 
Leather  Dealer.  Lowe  &.  Co.,  Southampton 
Buildings,  Chancery  Lane ;  Roberts,  Carnar- 
von.   Dec.  29. 

Leicester,  Josiah,  Mao  cheater.  Printer  and  Pub- 
lisher. Bower  &  Co.,  Chancery  Lane  j  Buni^ 
ingy  Manchester.    Jan.  1. 

Lindo,  Eiias,  Matson*s  Cottages,  Kingsland,  Mid- 
dlesex, Coal  Merchant.  Jokiuon,  Off.  Ass.  • 
^*ndb,  Fencharch  Street.    Jan.  8. 

Liddell,  Andrew,  Fenchurch  Street,  London,  Mer- 
chant. Abbott,  Off.  Ass.;  Rhodes  &  Co., 
Chancery  Lane.    Jan.  15. 

Leak.  Sarah  Stannard,  Holt,  Norfolk,  Milliner an^ 
Dress  Maker.  Milia,  Bnmswick  Place,  City 
Road  ;  Cozens,  Letheringsett,  Norfolk.  Janu- 
ary 19. 

Mann,  William  Peete,  Great  Yarnontb,  Norfolk, 
Merchant  and  Corn  Merchant.  Baker,  Great 
Yarmouth  ;  Rhodes  &  Co.,  Chancery  Lane. 
Dec.  22. 

M'Donnell,  Thomas,  Pall  Mall,  Boot  and  Shoe 
Maker.  Cannon,  Off.  Ass. ;  Gyihy  &  Co., 
Carlisle  Street,  Soho  Square.    Dec.  25. 

Mason,  Robert,  and  William  Robson  Scott,  Leeds, 
Yotk,  Booksellers.  Grakmn,  Off.  Ass. ;  Bir- 
heit  &  Co.,  Cloak  Lane.    Dec.  25. 

Maraden,  William,  Newcastle  Emlyn,  Carmarthen* 
Banker,  youghan  &  Co.,  Brecon  ;  Messrs. 
Sole,  Aldermanbury.     Dec.  25. 

Morgan,  William,  Pill,  Somerset,  Ship  and  Boat 
Builder.  White  &  Co.,  Bedford  Row ;  Wil- 
Hams  &  Co.,  Bristol ;  Messrs.  Sevan,  Bristol. 
Dec.  29. 

Magnus,  Jacob,  Ranisgate,  Kent,  Linen  Draper. 
Messrs.  Sole,  Aldermanbury.    Jan.  1. 

Moore,  John,  Bishop  Wearmouth,  Durham,  Whole- 
sale and  Retail  Grocer  and  Tea  Dealer. 
Cooper^  Sunderland ;  lAwelaml,  Symond's  Ion, 
Chancery  Lane.    Jan.  1. 

Mills,  John  Mansbip,  Berkhampstead,  Herts, 
Brewer  nnd  Maltster.  Clark,  Off.  Ass. ;  Wi- 
glesworth  &  Co.,  Gray's  Inn  Square.  Jan.  1 2, 

Morris,  Richard,  Gloucester,  Coach  Maker.  Messrs. 
Wilton,  Gloucester  ;  Wilton,  Raymond  Build- 
ings, Gray's  Inn.    Jan.  19. 

Marsdes,  Henry,  Cellan,  near  Llampeter,  Car- 
digan, Cattle  Dealer.  Twrntr  St  Co.,  Basing 
Lane  ;  Baker,  Abergavenny.    Jan.  19. 

Nicholson,  George,  Manchester,  Baker  and  Flour 
Dealer.  Milne  &  Co.,  Temple  ;  Crossley  & 
Co.,  Manchester.    Jan.  12. 

Orrell,  William,  Manchester,  Commission  Agent. 
Fifldey,  Paper  Buildings,  Temple ;  Elling- 
ihorpe,  Blackburn  ;  Morris,  Mitnchester.  De& 
25. 

Oppenhetm,  Arthur,  and  Walter  Michael  Oppen- 
heim,    Mansell    Street,    Goodman's    Fields, 


Timber  Merchants.      Green^  Off.  Ass, ;    Mi- 
chael, Red  Lion  Square.    Jan.  19. 

Pound,  George,  DaUton,  Middlesex,  Victualler. 
Abbott,  Off.  Ass. ;  Sawyer,  Bow  Lane,  Cheap- 
side.    Dec.  22. 

Pells,  Henry  Skinner,  Norwich,  Linen  Draper  and 
Silk  Mercer.  Penneli,  Off.  Ass. ;  Burt,  Alder- 
manbury.    Dee.  22. 

Pickard,  Thomas,  Leeds,  York,  Cabinet  Maker. 
Atkinson  &  Co.,  Leeds  ;  Hawkins  Ql  Co.,  New 
Boswell  Court.    Dec.  29. 

Phillips,  Robert,  Canterbury,  Machine  Maker  and 
Wire  Worker.  Smith,  Chancery  Lane; 
Walker,  Canterbur)*.    Jan.  1. 

Phillips,  Thomas  Erans,  Tewkesbnr}%  Gloucester, 
Draper.  Mattkews,  Gloucester  ;  Drake,  Bou- 
verie  Street,  Fleet  Street.    Jan.  5. 

Perkins,  Richard,  Upper  Street,  Islington,  Uphol- 
sterer. Pennell,  Off.  Ass. ;  Hatherby,  Great 
Marlborough  Street.    Jan.  8. 

Pope,  James,  and  Joseph  Beech,  Manchester, 
Brush  Makers.  Williams,  Coleman  Street ; 
Zaiw,  Manchester.    Jan.  8. 

Phillips,  John,  High  Street,  Whitechapel,  Linen 
Draper  and  Haberdasher.  Gibson,  Off.  Ass. ; 
Lloyrl,  Cheapside.    Jan.  15. 

Payne,  Thomas,  Bromyard,  Hereford,  Victualler. 
Hastings,  Harpur  Street,  Red  Lion  Square  ; 
Devereux,  Bromyard.     Jan.  15. 

Prescott,  Joseph,  Hulme,  Manchester,  Grocer 
and  Prorision  Dealer.  Appleby,  Alderman- 
bury ;  Oliver,  Manchester.    Jan.  15. 

Perks,  Francis,  jun.,  Stourbridge,  Worcester, 
Hatter.  Clowes  &  Co.,  King's  Bench  Walk, 
Temple  ;  Collis,  Stourbridge.    Jan.  19. 

Roberta,  Edwurd,  Bristol,  Serirener.  White &Co., 
Bedford  Row  ;  Williams  &  Co,  Bristol.  Dec. 
22. 

Rainbow,  John,  Coventry,  Victualler.  Weeks, 
Cook's  Court,  Lincoln's  Inn  ;  Carters  ,&  Co., 
Coventry.     Dec.  25. 

Richards,  William,  Northampton,  Pawnbroker  and 
Grocer.  Britten,  Northampton ;  Blower  & 
Co.,  Lincoln's  Inn  Fields.     Dec.  29. 

Rawdon,  Henry,  York,  Brush  Manufacturer. 
Brooke,  Feathurstone  Buildings,  Uolborn ; 
Hodgson ,  York .    J  an .  1 2. 

Robson,  Thomas,  Liverpool,  Soap  Manufacturer. 
Comthwaite,  Dean's  Court,  Doctors'  Commons ; 
Comthwaite,  Liverpool.    Jan.  12. 

Rogers,  Stephen,  Newport,  Monmouth,  Grocer  and 
Provision  Merchant.  Woutcott,  Newport; 
Cole,  Doughty  Street.    Jan.  12. 

Reed,  Henry  Joseph,  Marquis  Court,  Drury  Lane, 
Victualler.  Larkington,  Off.  Ass. ;  Dimmock, 
Size  Lane*    Jan.  19. 

Ronse,  Edwin  Edmonds,  Worcester,  Stationer  and 
Printer.  Clark  &  Co.,  Sessions  House,  Old 
Bailey  ;  GiUum  &.  Co.,  Worcester.     Jan.  19. 

Riley,  Richard,  Wcllcsbourne,  Hastings,  Warwick, 
Corn  Dealer,  Salesman  and  Fnrmer.  Ad- 
ling  ton  Sl  Co.,  Bedford  Row;  Hobbes,  Strat- 
ford-upon-Avon.   Jan.  10. 

Richardson,  Edward,  Sunderland,  Darham,  Mer- 
chant. Adlington  U  Co.,  Bedford  Row; 
Potts^  Bishop  Wearmouth.    Jan.  19. 
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Soook,  Edward,  Southampton,  Brewer.  Pattes<m, 
SouUiainptou ;  Bridget^  Fiosbury  Circus. 
Dec.  92. 

Settle.  John,  and  Abraham  Beotley,  Leeds,  York, 
Flax  Spinners.  Wlglenvorth  &  Co.,  Gray's  Inn 
Square  ;  Bioome  &  Co.,  Leeds.    Dec.  22. 

Savin,  Charles,  and  Eugene  Le  Roy,  Berners  St., 
Middlesex    Hospital,   Artificial   Flower  and 
Millinery    Manufacturers.     Lockmgton,  Off. 
Ass. ;   Brooktbank  &  Co.,  Gray's  Inn  Square 
Dec.  25. 

Smalley,  William,  Lirerpool,  Joiner  and  Builder. 
Comtkwaite^  Dean's  Court,  Doctors'  Com- 
mons ;  Camihwaitef  Liverpool.    Dec.  25. 

Sbufflebotham,  John,  Newcastle  -  nnder  -  Lyme, 
Stafford,  Hat  Manufacturer.  Hardhg,  New- 
castle-under- Lyme  ;  Wilson,  Symond's  Inn, 
Chancery  Lane.    Dec.  29. 

Summers,  William'  Henry^  Sarkville  Street,  Bil] 
Broker.    Orotan,  Off.  Ass. ;  CattUn^  Ely  Place 
Jan.  1. 

Strickland,  John,  Thomvs  Powell  Shaw,  and 
Francis  Mattock,  Newgate  Market,  Cheese- 
mongers. Edwarda^  Off.  Ass. ;  Van  Sandau  di 
Co.,  King  Street,  Cheapside.    Jan.  1. 

Speden,  John,  North  Shields,  Northumberland' 
Spirit  Merchant.     Brooktbank  &  Co.,  Gray's 
Inn  Square ;  Brown^  Newcastle-upon  Tyne. 
Jan.  5. 

Storm,  David,  Cardiff,  Glamorgan,  Builder.  Holme 
&  Co.,  New  Inn ;  Dalian,  Cardiff.     Jan.  12. 

Salter,  John,  Gloucester,  Builder,  Bricklnyer,  and 
Stone  Mason.  NickolU  &  Co.,  Lincoln's  Inn  ; 
Lovegrove,  Gloucester.    Jan.  12. 

Swan,  Ricbanl,  Seymour  Place,  Camden  Town, 
Middlesex,  Jeweller,  Silversmith,  and  Pawn- 
broker. AUager,  Off.  Ass.;  Bigg  &  Co., 
Southampton  Building*,  Chancery  Lane.  Jan. 
15. 

Shipman,  Edward  Vaughan,  Hackney,  Middlesex* 
Victnaller.  Belcher,  Off.  Ass. ;  Dimmock,  Size 
Lane.    Jan.  12. 

Treanor,  Thomas,  Birmingham,  Hardwareman. 
Pkillips,  Size  Lane,  Bucklersbury  ;  Partridge 
A  Co.,  Birmingham.    Jan.  1. 

Tandy,  Thomas,  Redditch,  Worcester,  Needle 
Manufacturer.  Helton,  New  <;ourt,  Temple ; 
Browning,  Redditch.    Jan.  ] . 

Terry,  Richard  Tindle,  Bristol,  Ship  Chandler. 
Hinion,  Bristol ;  Hickt  &  Co.,  Bartlett's  Build- 
ings.   Jan.  5. 

Tyrer,  John,  Birmingham,  Button  Manufacturer. 
Chaplin,  Gray's  Inn  Square;  Harrison,  Bir- 
mingham; Caddick,  West  Bromwich.  Jan.  15. 

Tyler,  Edmund,  Birch  Hills,  near  Walsall,  Staf- 
ford, Iron  Master.  Michael,  Red  Lion  Square ; 
Bird  &  Co.,  Kidderminster.    Jan.  22. 

Walton,  John  Sanders,  Northallerton,  York, 
Money  Scrivener.  Hawkxne  &  Co.,  New  Bos- 
well  Court,  Lincoln's  Inn  ;  AlHeon,  Darling- 
ton.   Dec.  22. 

Wclod,  Benjamin,  Chester,  Innkeeper.  Ayrton, 
Chester.    Dec.  22. 


Wilkinson,  John,  Brymbo,  Denbigh,  Iron  Master. 
TayUrr  &  Co.,  Bedford  Row;  Madthck,  Ches- 
ter; fFagstq^iL  Co.,  W^rringtoa,      Dec.  25. 

Wood,  John,  and  Thomas  Wood,  Leeds,  York, 
Cloth  Manufacturers  and  Cloth  Dressers. 
Robimon  &  Co.,  Essex  Street,  Strand  :  Ward 
A  Co.,  Leeds.    Jan.  1. 

Wilson,  George  and  Jonathan  Badger,  Birming- 
ham, Victuallers.  Taylor  &  Co.,  Bedford- 
Row  ;  Messrs.  Byland,  Birmingham.    Jan.  8. 

Wilson,  Robert,  NewcasUe-npon-Tyne,  Colliery, 
Owner  and  Steam  Engine  Builder.  Lamgwiaf 
&  Co.,  Newcastle-upon-Tyne;  ButiyeA  Co., 
Chancery  Lane.    Jan.  12. 

Walker,  John,  Chester,  Silversmith.  Bridger, 
Finsbury  Circus ;  P^ancit  &  Co.,  Liverpool. 
Jan.  12. 

Waddell,  Joseph,  Birmingham,  Druggist  and  Gro- 
cer. Church,  Bedford  Row ;  Jama,  Birmmr- 
bam.    Jan.  19. 

Wainwright,  Westlake  John,  Bridgwater,  Somer- 
set, Builder.  AdUngtun  &  Co.,  Bedford  Row ; 
James,  Glastonbnry.    Jan,  22, 

Willii,  William,  jun.,  Salford,  Lancaster  and 
Manchester,  Bookseller  and  Printer.  Makin- 
•m  &  Co.,  Temple ;  Atkmton  dc  Co.,  Man- 
cheater.    Jan.  22. 

Winks,  Jeremiah,  Sheffield,  York,  Iron  and  Steel 
Merchant,  Rag  and  Rone  Dealer.  James, 
Basioghall  Street ;  Jervis,  Sheffield.    Jan.  22. 

Young,  John,  and  George  Bentley,  Wolverhamp- 
ton, Sufford,  Iron  Founders.  Clarke  &  Co., 
Lincoln's  Inn  Fields  ;  Bennett,  Wolverhamp- 
ton.   Jan.  22. 


PRICES  OF  STOCKS. 


Tuesday,  26eh  Jwmary,  1841. 

Bank  Stock  div.  7  per  Cent.  -  -  -  168}  a  9)  a  8i 
3  Per  Cent.  Reduced  --.--....  ^qx  a  4  «  |> 
3  per  Cent.  Consols  Annuities    89{  a  90  a  89}  « | 

3}  per  Cent.  Annuities  1818 93^ 

3}  per  Cent.  Reduced  Annuitiei  -•  ---99a8| 
New  3^  per  Cent.  Annuities  --•.--.  98|  «8 
Long  Annuities  expire  5th  Jan.  18C0  -  *  13  «  «  } 
Annuities  for  30  yrs  exp.  10th  Oct  1 859  13  •  « 13 
India  Bonds  3  per  Cent.  *•>«•••••  i^.  jjg. 

South  Sea  Stock  div.  3  per  Cent -99 

3  per  Cent  Cons,  for  acct  25th  Feb.  90}  a|  m  89} 
Exchequer  Bills  1000/.  at  2}tf. 

7t.  a3s,  a5«.  M^.aSs, 

Ditto         500/.  at  2}</.  5#.  a  3«. «  5#. «  6*.  pm. 

Ditto  Small       at  2}</. 

df.  a  it,  €i  7t.  a  St,  a  69.  pm. 


iRtt  ii^aal  4!>ti«erlier^ 


SATURDAY,  FEBRUARY  6.  1841. 


'**  Quod  nuAffit  ad  Nos 
pBitioet,  et  oeacire  nnUoin  ett,  agitannt. 


HORAT. 


LORD  CARDIGAN'S  CASE. 


Aa  a  trial  of  a  peer  for  felony  is  of  very  rare 
occurrence*  we  shall  briefly  state  in  what 
respects  it  differs  from  that  of  any  other  of- 
fender. The  Court  of  the  Lord  High  Stew- 
ard of  Great  Britain  is  a  Court  instituted 
for  the  trial  of  peers  indicted  for  treason  or 
felony^  or  fur  misprision  of  either,  and  by 
Btat.  7  W.  3,  c.  3,  all  the  peers  who  have  a 
right  to  sit  and  vote  in  parliament  shall  be 
summoned,  at  least  twenty  days  before  such 
trial,  to  appear  to  vote  therein,  and  every 
lord  appearing  shall  vote  in  the  trial  of  such 
peer,  first  taking  the  oaths  of  allegiance  and 
supremacy,  and,  if  a  protestant,  subscribing 
the  declaration  against  popery.*  And  a 
peer  has  not  the'benefit  of  a  challenge,  al- 
though a  commoner  has.^  During  the  ses- 
sion of  parliament  the  trial  of  an  indicted 
peer  is  not  properly  in  the  Court  of  the  Lord 
High  Steward,  but  before  the  Court  of  our 
Lady  the  Queen  in  Parliament.  But  a 
Lord  High  Steward  is  always  appointed  in 
that  case  to  regulate  and  add  weight  to  the 
proceedings,  but  he  is  rather  in  the  nature 
of  a  speaker,  pro  tempore,  or  chairman  of  the 
C^urt,  than  the  judge  of  it,  for  the  collective 
body  of  peers  are  therein  the  judges,  both 
of  law  and  hct,  and  the  High  Steward  has 
a  vote  with  the  rest,  in  right  of  his  peerage.® 
On  all  former  occasions,  so  far  as  we 
know,  the  lords  have,  in  any  such  trial,  sat 
in  Westminster  Hall.  On  the  occasion  now 
before  the  House,  however,  the  House,  on 
the  recommendation  of  the  committee  ap- 


•  10  Geo.  4,  c.  7,  s.  5. 

i»  1  Harg.  St.  Tr.  198,  388. 

«  4  BU.  Com.  306.    Stewart's  edition. 
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pointed  to  inspect  the  journals,  have  re- 
solved that,  as  considerable  delay  has  al- 
ready occurred  since  the  bill  of  indictment 
against  the  Earl  of  Cardigan  has  been  found, 
ami  ta  caiuequence  bf  the  destruction  of  the 
Housee  of  Parliament  by  fire,  and  the  con- 
sequent want  of  easy  access  to  Westminster 
Hall,  it  is  expedient  that  the  trial  be  had  at 
the  bar  of  the  House,  and  that  the  Lord 
Chancellor  do  accordingly  write  letters  to  all 
the  Lords  to  acquaint  them  that  the  House 
expect  their  attendance  at  the  trial  on  the 
16th  inst.,  and  that  in  the  letters  to  be 
written  to  any  of  the  Royal  Family  the  form 
be  that  the  House  desires  their  presence  at 
the  said  trial.  All  the  common  law  judges 
are  also  ordered  to  attend,  although,  con- 
sidering the  approaching  Spring  Circuit, 
if  the  trial  was  a  Ijng  one,  it  is  difficult  to 
see  how  this  order  could  be  complied  with. 

On  Tuesday  last  the  Usher  of  the  Black 
Rod  was  ordered  to  take  the  Earl  of  Cardi- 
gan into  custody,  and  his  Lordship  was 
accordingly  placed  at  the  bar,  where,  hav- 
ing knelt  down,  he  was  asked  by  the  Lord 
Chancellor  if  he  had  anything  to  say ;  and 
making  no  answer,  was  removed  in  custody. 
A  writ  of  certiorari  was  then  moved  for,  and 
a  return  having  been  made  immediately  to 
to  the  writ,  the  Earl  was  immediately  bail- 
ed. There  has  been  a  further  report  from 
the  Committee  of  Privileges,  making  sundry 
regulations  as  to  the  free  access  to  the 
House  during  the  trial,  its  ccnduct,  and  the 
right  of  admission  thereto  during  its  pro- 
gress. 

We  shall  hereafter  advert  to  the  trial,  if, 
after  all,  trial  there  shall  be.  Among  the 
rumours  is  one  that  the  Earl  intends  to  plead 
the  benefit  of  clergy ;  but  we  conceive  he 
cannot  dc  so,  since  the  7  &  8  G.  4,  c.  28. 
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PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


NOTES  on;  EQUITY. 


REGISTRATION  OF  DtRTHS. 

It  is  very  important  that  it  should  be  generally 
known  that  the  new  act  relating  to  the  regis- 
tration of  births,  &c.  6  &  7  W.  IV,  c.  8«,  which 
enacts  that  the  father  dr  mother  of  a  child,  or 
in  case  of  their  illness  or  absence,  the  occu- 
pier of  the  house  in  which  the  child  shall  have 
been  bom,  shall,  within  forty-two  days  after 
the  birth,  give  information  of  the  particulars 
thereof  to  the  registrar  upon  requett,  is  im- 
perative.   This  wHs  decided  in  lieg.  v.  Price, 
in  Hilary  Term,  1840,  which  was  first  fully  re- 
ported by  our  own  reporter,  19  L.  0. 361 ;  but 
as  the  case  is  of  much  practical  importance, 
we  shall  add  the  judgment  of  Lord  Denmnn, 
0.  J.,   as  subsequently  reported  by  Messrs. 
Perry  &  Davison : — "  'I  hough  in  the  course  of 
this  argument  much  doulit  was  raised  in  our 
minds  respecting  the  £feneral  intention  of  the 
act  of  the  6  &  7  W.  IV,  c  86,  whether  it  ten- 
dered  a  benefit  to  individuals,  leanng  them, 
the  option  of  accepting  or  declining  it,  or  re- 
quired them  to  do  the  acts  necessary  for  com- 
pleting the  registration,  yet  we  have  at  length 
come  to  the  conclusion  that  the  words  of  the 
*jOth  section,  at  least,  are  too  strong  to  be  got 
oTcr    or    controuled.    The    registrar   would 
clearly  be  indictable  for  neglect  of  the  various 
-  duties  imposed  upon  him,  where  no  provision 
is  made  for  puuishuieut  by  summary  proceed^ 
iug :  those  duties  cannot  be  performed  unless 
the  necessary  information  is  imparted  to  him. 
This    might  still  leave   it  doubtful  whether 
parties  are  bound  by  law  to  impart  it,  but  the 
words  of  tliis  clause  are  unambiguous  and  im- 
perative, '  the  father  or  mother  of  every  child 
born  in  England/  or  under  the  circumstances 
stated,  the  occupier  of  the  house  in  whicb  the 
child  shall  have  been  born,    '  shall,  withinr 
forty-two  days  next  after  the  day  of  every  such 
.  birth,  give  mformation,  upon  being  requested 
so  to  do,  to  the  said  registrar,  according  to  the 
best  of  bis  knowledge  and  belief  of  the  several 
particulars  hcreliy  required  to  be  known  and 
registered  touching  the  birth  of  such  child.' 
Here  is  a  direct  positive  injunction,  on  persons 
in  defendant's  situation,  to  give  the  iuforma- 
tion  required  of  him  by  the  registrar,  and  by 
him  withheld;   and,  looking  to  the  general 
object  and  effect  of  the  recent  law,  we  cannot 
avoid  holding  that  the  matter  is  of  public 
concern.    He  is  therefore  brought  within  the 
principle  and  the  very  words  of  t-he  decisions 
alluded  to,   having  wilfully  (though  in  one 
sense  innocently)  refused  to  do  that  which  he 
was  lawfully  required  under  the  act  to  do." — 
Judgment  for  the  Crown.    Reg,  v.  Price^  3  P. 
&D.  421. 


MAINTENAMUE. 

\tk  "{fnu^^  i|B  to  ^tutenance  of  u 
amidi!d  to  rS  L.  0.^25*.    We  may 


MAINTENANCE. 

infants  was 
may  now  add 

the  folloiving  case. 

Petition  for  maintenance  out  of  the  inconBC 
of  an  infant's  personal  estate.  The  income 
exceeded  1500/  a-year,  and  the  Master's  re- 
port approved  of  an  alJowance  for  maintenance 
of  460/.  a-year.  'I  he  Vice  Chancellor  said,  he 
thought  t^e  dbtinction  as  to  making  orders 
on  petitions  without  suit,  between  cases  where 
the  income  was  above  or  below  300/.  per 
annum,  was  without  any  foundation  in  prin- 
ciple, and  he  made  the  order.  In  re  ChriMiie, 
9  Sim.  C43.  It  would  seem  therefore,  accord- 
ing  to  this  case,  that  a  bill  is  in  no  case  neces- 
sary where  maintenance  only  is  sought. 


DISSOLUTION  OF  PARTNERSHIP. 

We  have  repeatedly  adverted  to  the  ques- 
tion whether  a  Court  of  Equity  would  dissolve 
a  partnership  without  its  being  prayed*  and 
there  is  some  conflict  of  authority  as  to  this. 
See  the  cases  stated,  11  L.  O.  186.  But  it 
would  seem,  that  where  the  destruction  of  the 
partnership  property  is  immineiit,f  this' Court 
will  interfere.  "  I  am  of  opinion,"  smd  the 
Vice  Chancellor,  "  that  the  <  'ourt  ought  to  in- 
teifere  between  co-partners  wherever  tbe  act 
complained  of  is  one  that  tends  to  the  destrtic- 
tion  of  the  partnership  property,  notwithstand- 
ing a  dissolution  of  the  partnership  may  not  be 
prayed."  Milet  v.  T/iomai,  9  Sim.  606.  This 
opinion  is  the  more  important  as  in  Loscomhe 
v.  fiusseU,  which  was  a  bill  to  have  the  ac- 
counts of  a  partnership,  \V%ieh  dSd  n<^t  pray  a 
dissolution,  and  which  was  d^murf^  *tl>  on 
that,  ground;  the  same  learned- Judge  ^owed 
the  demurrer,  over- ruling  Harrifon  v,  ArmU^ 
age,  4  Wadd.  14:^  Per  Sir  Juhn  Leack,  V.  O, 
contrii. 


wife's  xquitt. 

The  usual  rule  of  a  Court  of  Eqm^r  relatlii^ 
to  what  is  called  the  wife's  equity  is  nuoillar  to 
our  readers :  it  is,  that  where  a  fund  is  to  be 
acquired  by  means  of  the  Court  for  the  benefit 
of  a  husband,  he  shall  make  a  settlement  of 
such  part  as  the  Court  shall  direct  for  the 
benefit  of  his  wife  ''In  no  case,"  said  Sir 
7'.  Piumer,  «' has  the  Court  ffiv«n  thcWhoie 
to  the  wife;"  Beretfard  v.  Habaon,  I  Madd. 
362;  except,  indeed,  where  it  was  done  by 
consent;  JrtvofiS  s,  Amyatt,  \  M add.  3/6,  n.; 
but,  except  by  consent,  "  the  Court  never 
gives  the  whole  of  the  prcmerty  to  the  wife  in 
a  case  where  the  husband  has  deserted  the 
wife,  and  no  means  of  subsistence  for  her  can 
be  obtained  from  him.  The  Court  has  oer- 
tainly  ordered  the  whole  of  the  income  of  the 
iund  to  be  paid  to  the  wife  till  further  order, 
and  many  such  orders  have  been  made  frooi 
lime  to  timo."  Per  Sir  L,  SkadweU,  V.  C, 
D  Sim.  602.    But^  when  both  patties  apl>ly 
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tbese  provisional  orders  will  not  be  made. 
Therefore  it  has  been  recently  held,  that  a 
husband  having,  without  sutficient  cause,  sepa- 
rated from  his  wife,  leaving  her  unprovided 
for,  three-fourths  of  a  fund  in  (Jourt,  arising 
from  property  bequeathed  to  the  wife,  was 
ordered  to  be  settled  on  her  and  her  issue 
generally,  and  the  remaining  fourtli  to  be  paid 
to  her  husband :  the  husband  paying  the  costs 
of  his  peUtion,  and  the  costs  ot  the  wife's  peti- 
tion, and  the  necessary  settlement  to  be  paid 
out  of  her  three-fourths. — Custer  v.  Cosier, 
9^\m.  597, 


THE  OFFICE  OF  MASTER. 


SHOULD  IT  BB  PERFORM BD  BY  A  JUDGE  SUB- 
ORDINATB  IN  POSITION  ? 


(CoMtimiedfrom  page  329. J 

HOW  TO  A8CRRTAIN  THE  REAL  DEFECTS  IN 
THE  master's  office. 

After  this  degression  we  mU.  return  to  the 
subject  we  had  first  proposed  ~  the  Master's 
Office.  Let  the  writer  before  us  say  what 
he  please,  it  is  notorious  that,  in  equity  mat- 
ters, the  Masters'  Office  is,  for  a  great  variety 
of  cases,  the  grave  of  justice.  Who  ever 
djreamt  of  getting  through  a  partnership 
account  if  it  were  sent  there  ?  In  the  "  one 
office,"  spoken  of  in  page  23  of  the  pam- 
phlet, has  the  Master  known  one  single  case 
of  tliis  sort  which  has  passed  through  his 
•*  sifting  "  apparatus  ?•  We  are  bound  in 
honesty  to  tell  him  that  he  errs  most  egre- 
giously  in  thinking  that  Mr.  Pemberton  has 
overstated  the  profession's  opinion  as  to  his 
fovourite  office.  Is  not  Mr.  Pemberton 
much  more  likely  to  know  what  that  opinion 
18  than  he  can  be  ?  Let  him  read  Mr.  Pem- 
berton's  speech  as  reported  in  the  newspa- 
pers, and  particularly  look  for  those  passages 
respecting  the  office,  which  Mr.  Pemberton 
has  greatly  softened  or  entirely  omitted  in 
his  authenticated  speech.  We  must  then 
tell  him  he  will  still  not  have  before  him  a 
picture  of  the  opinion  of  the  profession  on 
this  subject  coloured  as  highly  as  it  really 
exists.  The  profession,  we  believe,  agree 
with  the  opinion  expressed  by  a  correspon- 
dent, whose  views  are  i(i  the  main  coincided 
in  by  the  writer  of  this  article ;'  and,  while 

•p  22, 

1  Ante,  Jan.  23,  p.  209.  See  20  L.  O.  p.  120. 
fur  testimony  of  the  body  of  Liverpool  So- 
licitors against  this  bill,  in  a  petition  pre* 
seated  last  se«s\ou  of  parliaineut.  They  say, 
<«  Your  petitioners  can  attest  that  the  mode 
in  which  business  is  now  transacted  in  the 
olfice  of  the.MMera  in  Ci^anfRry,  is  proflac- 
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it  has  a  very  great  respect  for  th'j  present 
body  of  Masters,  has  a  very  httle  one  fbr  their 
office. 

We  will  now  proceed  to  speak  on  what 
appear  to  us  to  be  the  important  evils  of  the 
office.  What  these  evils  really  are,  and  to 
what  attributable,  must  at  present  be  a 
matter  of  speculation.  But  the  remarks  on 
the  method  of  inquiry  to  be  pursued  in  these 
cases,  if  they  be  of  any  value,  have  shewn 
in  what  way  these  evils  are  to  be  clearly 
ascertained,  and  in  what  way  also,  reme- 
dies most  probably  are  to  be  found.  If 
a  considerable  body  of  the  cases  in  the  office 
of  which  the  references  are  above  one  year 
or  one  and  a  half  years  old  were  investigated, 
each  case  separately,  and  the  results  classi- 
fied, the  evils  would  be  ascertained  and  traced 
each  to  its  true  source.  Many  would  be  found 
to  arise  from  the  rules  of  the  courts  as  to 
pleadings  and  parties  —  very  many  from  the 
principle  adopted  for  measuring  professional 
pay — very  many  from  negligence  or  igno- 
rance of  solicitors.  But  still  there  would  be  a 
large  residuum  attributable  to  causes  exist- 
ing within  the  office — to  its  constitution — 
its  method — and  the  subordinate  position  of 
its  officers. 

INJUET  TO  PARTIES  FROM  VKATOIDABUI 

DELAY. 

The  greatest  complaint  we  have  to  make 
of  the  office  is,  the  extreme  difficulty  to  the 
parties,  of  proceeding  in  adverse  cases,  ex- 
cept at  a  pace  so  lingering,  that  the  end 
may  be  considered,  in  matters  of  length  and 
intricacy,  as  practically  unattainable.  We 
should  take  such  a  case  as  that  detailed 
from  p.  1 5  to  1 7  of  the  pamphlet  under  re- 
view, as  decisive  proof  against  the  present 
system  of  these  offices.  It^  appears  from 
that  detail,  that  if  the  defendant  had  had 
a  solicitor,  who  had  blocked  him  as  litigious 
defendants  generally  do  contrive  to  be 
backed,  a  simple  redemption  account  would 
unavoidably  have  taken  two  or  three  years 

tive  of  icreat  delay  and  expence  to  the  suitors 
oi  the  Court ;  and  it  is  uio^t  desirable  that  the 
state  of  business,  and  ihe  mode  of  practice  In 
all  the  Chaucery  oflici's,  and  piirticularly  those 
of  the  Masters  in  Chancery  and  the  Six  Clerks, 
shouhl  underflfo  the  must  rigid  examination, 
p.nd  that  the  fullt>st  )K>wcrs  should  be  given  to 
the  judges  to  remodel  the  existing  offices." 

The  masters  must  re«dly  learn  to  distinguish 
between  an  attack  on  their  office,  and  an  at* 
tack  on  themselves.  The  Lord  Chancellor  la. 
pi escu tint;  this  very  petition  did  not  feel  any 
reluctance  to  sta:e  in  tlie  strongest  language,, 
the  inefficiency  of  the  Court  of  wUch  he  is  wfh 
responsible  head. 
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to  get  through.  If  ao,  what  would  an  in- 
tricate partnership  account  have  taken? 
Suppose  these  enquiries  had  heen  before  a 
Judge  sitting  in  Chambers,  as  at  common 
law,  how  long  would  they  have  taken  then? 
Ask  any  common  law  practitioner  to  read 
the  two  pages  referred  to,  and  answer  the 
question  ?  It  is  only  by  taking  to  Chambers 
one  who  has  the  moral  influence  of  a  superior 
Judge,  that  you  can  hope  to  have  a  rein  tight 
enough  to  keep  these  matters  within  bounds. 
And  beyond  the  moral  power  possessed  by 
the  Judge,  and  so  needed  in  Chambers,  there 
is  also  the  tendency  of  mind  necessarily  en- 
gendered in  him  by  his  habitual  occupations. 
One  of  the  most  essential  qualities  for  a 
Chamber  Judge,  is  the  power  of  duly 
appreciating  what  is  important,  and  must 
be  allowed  further  argument — what  dila- 
tory, and  must  be  put  down  at  once,  lliis 
can  only  be  possessed  by  those  Judges  who 
hear  the  really  important  matters  which 
alone  come  before  the  open  Courts,  con- 
stantly discussed  by  an  important  bar.  llie 
subordinate  Judge  of  course  thinks  much 
more  highly  than  theother  would,  of  the  sub- 
ordinate judicial  matters  which  alone  shonld 
be  discussed  in  Chambers,  and  as  a  conse- 
quence, is  inclined  to  restrain  them  within 
much  less  narrow  bounds  than  a  superior 
Judga  placed  in  Chambers  would  be.  From 
the  education  of  a  lawyer's  mind ,  insignificant 
objections  and  difficidties  always  meet  with 
an  over  measure  of  attention.  From  a  sub- 
ordinate Judge,  dealing  only  with  subordi- 
nate matters,  they  cannot  well  fail  to  be 
treated  with  a  tenderness  and  indulgence  in- 
jurious, if  not  fatal,  to  the  ends  of  justice. 

BUMMART  POWEnS  CANKOT  BE  GIVEN  TO  A 
SUBORDINATE  JUDGE  IN  CHAMBERS. 

In  amicable  matters  again,  the  delay  is, 
we  are  convinced,  very  much  greater  than 
it  would  be,  if  Judges  were  in  Chambers, 
doing  the  work.  We  are  willing,  with  the 
author  of  the  ])ampblet,  to  attribute  much 
of  this  delay  to  the  solicitors  If  so.  it  can  be 
remedied  only  by  the  presence  of  Judges, 
who  will  command  a  moral  influence  over 
the  solicitor,  much  stronger  than  can  pos- 
sibly be  possessed  by  one  in  the  position  of 
a  Master.  Legal  penalties  may  intimidate, 
but  how  can  you  bring  the  solicitors  tu  care 
for  the  mere  censure  of  a  Master  ?  and  how 
can  you  entrust  the  imposition  of  penalties 
to  any  man  who  sits  in  private,  and  always 
in  private  ?  The  imposition  of  penalties, 
the  committal  for  contempt,  the  summary 
and  personal  authority  which  we  can  safely 
give  to  a  Judp%  sitting  with  a  large  bar  be- 


fore him,  cannot  be  allowed  to  one  who  hm 
never  this  check  before  him,  be  he  Commb* 
sioner  of  Bankruptcy,  or  Master  to  Chan- 
cery, even  if  it  sboold  be  allowed  to  any 
Judge  whatever,  except  in  the  presence  of 
such  a  bar.  It  is  by  moral  influence  mainly 
that  the  delays  we  referred  to,  whether 
arising  from  interposed  '*  dilatoriesw^  in  the 
adverse  case,  or  negligence  in  the  amicable* 
must  be  cured.  We  do  not  believe  that 
much  can  be  done  with  them  by  means  more 
mechanical  in  their  nature,  lliese  latter 
means  have  now  been  tried  one  after  an- 
other for  years.  Remedies  by  wvrants  to 
consider,  by  Master's  cause  books,  by  annual 
returns,  have  fcdlowed  one  another ;  but  the 
evil,  is  as  yet,  just  where  it  was ;  and  we  be- 
lieve there  it  would  remain  very  neariy  as  it 
now  is,  though  the  whole  propositions  of  this 
pamphlet  were  adopted. 

INJURY  TO  ABSENT  PARTIES  WhOU  INTEN- 
TIONAL DELAY. 

Onr  next  head  of  complaint  as  to  the  of- 
fice, is  one  which  is  perhaps  as  serious  as 
the  last.  It  is  jointly  attributable  to  the 
rules  which  in  equity  govern  the  proceed- 
ings to  distribute  estates,  and  to  tiie 
system  on  which  the  Master's  Office  pro- 
ceeds. A  residuary  devisee  or  legatee,  or 
a  tenant  for  life,  obtains  a  consent  decree 
for  admin btering  an  estate.  This  prevents 
all  creditors,  and  pecuniary  legatees,  from 
taking  proceedings  for  the  same  purpose. 
I'he  plan  of  the  Court  is  such,  as,  in  effect, 
always  gives  the  carriage  of  this  decree  to 
the  party  standing  in  the  place  of  debtor 
to  all  the  other  claimants.  Now  let  us  see 
how  this  "  cheapest  and  most  expeditious  "* 
of  English  Courts  proceeds.  It  aDows  the 
debtor  to  remain  in  possession  of  the  estates, 
and  receipt  of  the  rents,  profits,  and  income 
if  he  pleases,  and  practically  to  proceed  to 
take  the  account,  and  pay  the  debt  at  amf 
pace  he  pleners,  Asa  consequence ,  creditors 
are  almost  always  kept  out  of  their  money 
two  or  three  years  from  the  day  of  decree^ 
very  often  four  or  five ;  sometimes  eight, 
ten,  fifteen  or  twenty  years!!  Nay,  re 
can  refvr  to  one  case  in  our  present  knoW' 
iedge,  where  thirty-two  years  have  elapaed 
since  the  cause  was  sent  to  the  Master  om 
decree,  without  question,  difficulty,  orobstacie, 
Cthe  suit  being  amicable,  and  one  solicitor 
only  representing  ail  parties)  where  debit  !• 
a  considerable  amouni  have  been  left  unpaid, 
and  are  so  to  the  present  day ;  where  M^lr 
contract  creditors  are  not  only  defrauded  of 
all  interest  according  to  the  approved  doc* 

*  Pamphlet  attributed  to  Mr.  Sesior,  p.4il- 


7%e  MasUr't  Office. 


945 


trhteB  of  lam,  hut  thehtereat  im  arrear  on 
the  hamd  debit  far  exceeds  t  with  the  principal^ 
the  penalties  of  the  bond;  and  yet  where  the 
creditors  have  been  by  no  mean^  qui*^scent — 
and  where  the  residuary  devisee^  has,  not" 
withstanding,  been  in  quiet  possession  of 
the  estates  during  all  the  period.  Does 
Mr.  Senior,  if  this  pamphlet  be  his,  not 
know  these  things  ?  If  not,  let  him  at 
least  inquire,  and,  meantime,  attack  less 
vehemently  the  candour  and  justice  of  those, 
who  knowing  them,  cannot  but  protest 
against  the  iniquities  of  the  system  under 
which  such. things  exht.  If  he  does  know 
them,  and  yet  can  pconounce  the  perfection 
of  his  office  with  such  emphasis  as  has  been 
used  in  the  pages  referred  to,  we  will  say  I 
no  more,  but  let  the  public  judge  how  far 
his  opinion  must  not  be  referred  to  the  bias 
of  his  position.  We  by  no  means  intend 
to  impute  any  but  right  motives  tu  the 
writer.  If  report  has  attributed  it  cor- 
rectly, we  will  assert  tliat  its  publication 
has  proceeded  from  the  purest  and  best 
of  motives,  fiut  we  must  not  forget  that 
the  misrepresentations  which  arise  from 
position,  and  from  the  misccmception  of 
truth  which  position  engenders,  are  at  least 
tenfold  fiiose  which  are  produced  by  dis- 
honesty of  motive. 

We  have  examined  the  dates  of  a  few 
casea  in  which  debts  or  legacies  to  persons. 
Dot  parties,  are  being  now  paid,  or  will 
shortly  be  paid.  We  find  the  decrees  of 
reference  in  the  six  first,  to  have  been  respec- 
tively of  eleven,  ten,  six,  six,  five,  and  four 
years*  standing— and  in  none  of  these  cases, 
aa  far  as  we  can  see,  was  there  any  reason 
why  the  debts  and  legacies,  or  most  of 
them,  should  not  have  been  paid  within  six 
weeks  of  the  decree,  did  the  forms  of  the 
Coitrt  allow,  and  had  the  Masters  proceeded 
as  a  Commissioner  of  Bankrupts  wquld. 
to  see  that  the  work  was  done.  If  the 
writer  of  this  pamphlet  really  be  a  Master, 
and  really  is  so  all  unconscious  of  what  is 
passing  under  his  very  eyes,  we  do  beg  that 
he  will  examine  a  little  into  the  cases  in  his 
own  office,  in  which  these  iniquities  are 
passing  undetected  and  unchecked,  and  let 
him  publish  them  to  the  world,  and  tell  the 
suitor,  if  he  can,  where  is  the  Court  of  which 
he  spoke,  and  where  the  facilities  for  cheap 
and  expeditious  justice.  Assuredly  he  will 
find  himself  met  by  the  exclamation  of  the 
deluded  lady  in  Comus :  — 

*'  Is  this  the  safe  abode 
You  told  me  of?  what  grim  aspects  are  these. 
These  u^ly-headed  monsters  ? — Mercy  guard 
mc!'* 


SUPBRIOR  JUOOB  AT  CHAMBERS   CONSIDXRBD 

AS  A  RBMKDT. 

How  are  these  most  serious  evils  to  be 
cured?  We  can  see  no  effectual  way 
except  that  already  pointed  out.  If  a 
superior  judge,  with  his  superior  influence, 
and  with  the  entire  controul  of  all  the  parts 
of  a  cause,  able  (as  Mr.  Wigram  well  put  it 
in  his  evidence)  "  to  take  care  of  a  cause'* 
were  at  Chambers,  it  would  be  easy.  He 
would  direct  immediate  sides  and  immediate 
payment  of  debts,  and  when  there  waa 
occasion,  would  send  for  creditors,  would 
require  them  to  elect  representatives,  (as 
assignee  in  bankruptcy)  and  would  entrust 
to  them  the  conduct  of  the  liquidation  till 
their  debts  were  paid.  He  would  pursue 
the  same  course  with  pecuniary  legatees, 
and  then  the  question  as  to  residue  and  as 
to  accounts  of  executors  would  become 
single  questions  between  the  parties  really 
and  ultimately  interested  therein.  Could 
a  Master  sitting  as  now,  be  entrusted  with 
all  this  power  ?  Assuredly  not.  It  would 
require  the  adjournment  of  many  a  question 
to  be  heard  in  open  Courts  and  to  be  argued 
by  counsel;  and  aa  to  the  judicial  work  which 
must  be  done  in  chambers,  a  mind  trained  and 
tempered  by  constant  exercise  with  a  bar, 
would  be  requisite  to  ensure  its  due  per* 
formanoe.  Judicial  business  will  be  done 
most  safely  and  with  greater  accuracy  of 
result  in  open  Court;  but  when  the  cost 
of  accuracy  is  greater  than  the  value  of 
accuracy,  then  the  interest  of  the  public 
requires  that  it  should  be  done  in  a  less 
formal  and  more  economical  way.  But  to 
allow  any  judicial  business  to  be  done  in 
private,  is  to  incur  great  risk,  and  none  but 
a  judge  constantly  accustomed  to  open 
court  practice  ought  to  be  entrusted  with  it. 
Were  there  a  Judge  sitting  in  chambers, 
and  were  the  first  process  returnable  before 
him,  as  a  summons  in  bankruptcy  is,  and 
the  party  or  his  solicitor  required  to  attend, 
with  what  facility  might  we  not  proceed ! 
He  could  in  the  very  initiation  of  the  cause, 
advertise  for  debts,  ascertain  legacies,  and 
dispose  of  all  the  interests  prior  to  those 
affecting  the  corpus  of  the  estate.  A  hint 
from  him,  even  ni  the  early  stag^  of  a  cause, 
as  is  often  the  case  at  Common  Law,  would 
dispose  of  many  and  many  a  quarrel.  He 
would  suggest  to  an  executor  that  he  had 
better  submit  to  account  at  once,  instead  of 
requiring  a  decree  to  compel  him,  and  that 
his  refusal  would  be  noted  and  the  costs  of 
formal  proceedings,  if  they  afterwardn 
proved  unnecesa^y,  would  be  thrown  upoa 
him.     Could  such  a  course  be  taken,  instead 
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of  1000/.,  the  present  limit  of  8uit,»»  we 
fihould  assuredly  resort  to  the  court  for 
50/.,  or  even  for  5/.  To  have  cheap  and 
tpeedy  procedure  in  cases  which  admit  of  it, 
forms  and  lengthy  prescribed  methods, 
must,  to  a  {Treat  extent,  be  dispensed  with. 
But  we  shall  assuredly  never  be  able  to  get 
these  dispensed  with  in  Court,  while  (and 
Common  Law  experience  proves  this)  the 
very  same  judge  will  readily  dispense  with 
them  at  chambers.  The  extent  and  value 
of  any  proposed  improvement  is  in  our  idea 
to  be  measured  solely  by  the  increase  it 
produces  in  the  courts'  pra<r/tco/ capacity  for 
entertaining  suits  of  a  lower  amount  and 
stake.  So  long  as  we  continue  our  present 
system,  so  long  must  there  be  one  or  two 
decrees  and  references  in  every  cause,  and 
not unfrequently,  exceptions.  But  the  very 
cost  of  these  alone,  do  what  else  you  wiU, 
will  prevent  the  standard  of  admission 
being  much  lowered. 

But  could  such  powers  as  these  he  en- 
trusted to  a  Master,  sitting  as  now  in 
private  ?  Certainly  not.  Nor  would  they 
be  wisely  entrusted  to  any  subordinate 
judge.  What  do  we  gain  by  having  him 
subordinate  in  position?  Nothing  but  a 
trifle  in  salary,  and  salary  in  these  matters, 
it  a  thing  of  perfect  insignificance  compared 
with  the  interest  the  public  has  at  stake,' 
or  we  lose  by  it.  influence,  time,  cost, 
fevery  tlung  of  importance  with  reference 
to  the  fiduciary  injuries  with  which  the 
court  deals. 

By  such  a  change  as*  we  are  contending 
for,  the  great  difliciilties  (incident  almost  to 


^  **  That  the  delay  and  expense  at  present  at- 
tendant on  proceeduiKS  in  a  Chancery  Court, 
are  so  great,  as  effectually  to  close  its  doors 
against  all,  except  the  richer  classes  of  the 
community. 

"That  theexpence  (which arises  principally 
from  the  delay,)  is  so  serious,  as  to  reiKler  it 
imperative  on  the  profession  to  prevent  as  far 
as  possible  the  institution  of  suits  for  amounts 
much  under  1.000/.*' — Petition  of  London  So. 
lidlors  vf  last  Session,  It  will  be  said,  and 
most  truly,  that  these  are  faults  of  the  system 
and  not  of  the  masters,  and  that  the  masters 
have  no  power  to  conect  them.  This  is  niir 
complaint  precisely.  What  cares  the  public 
whose  fault  it  is  ?  They  suffer.  No  scehme 
fur  performance  of  the  duties  now  done  in  this 
office  is  of  value  unless  it  remedies  this  great 
difficulty  I  and  our  argument  is  that  no  powers 
can  be  given  to  a  suhurdinate  judge  to  meet 
the  difficulty. 

*  This  chancre  would,  lTOt\'ever.  probably  be  a 
saving  in  point  of  salaries ;  as  three  or  four 
new  judges,  we  ahuuld  thiuk.voahl  well  do  the 
work. 


a  judge  who  never  sits  out  of  his  own  pri- 
vate room)  of  indecision,  of  lethargy »  of  too 
obstinate  adherence  to  his  own  ways  or 
whims,  would  be  powerfully  counteracted. 
No  smnll  gain  would  this  be.  llie  distrust 
with  which  the  court  always  treats  the  nMi«- 
ters,  and  the  niggardly  interpretation  it  puts 
on  all  its  own  orders  &c.,  enlarging  their 
powers  (feelings,  we  consider,  just,  and  ia- 
cident  to  a  superior  judge's  view  of  a  subor- 
dinate judicial  oflicer)  are  a  great  obstacle  to 
justice,  and  should  be  got  rid  of.  But  there 
is  no  other  way  to  do  this,  than  abolishing 
the  subordinate  oflice.  The  very  history 
of  the  master's  judicial  authority  is  no  light 
argument  on  this  subject.  It  has  g^wn  op 
from  the  non-appoiutment  of  equity  judges 
as  the  wealth  and  litigation  of  the  country 
increased,  and  has  been  contrived  to  ob- 
viate as  far  as  such  means  coulo  do,  the  want 
of  a  sufficient  judicial  establishment.  One 
little  portion  of  the  court  business  after 
another,  has  found  its  way  to  the  ministerial 
officer,  till  at  last  it  comes  to  be  fancied 
that  he  is  a  judge. 

The  great  success  of  th6  Slave  Compen- 
sation Commissioners  in  their  judicial  and 
administrative  business,  has  been  referred 
to,  but  has  not,  as  we  think,  excited  that 
attention  which  it  deserved,  or  which,  were 
these  subjects  pursued   on  the  inducdTe 
princi])les  we  have  been  contending  for,  it 
certainly  would  have  received      If  investi- 
gated,  we  believe   their  success  will    be 
found  very  much  to  have  arisen  from  each 
of  the  Judges  having  gone  into  Chambers 
(as  it  were),  and  having  superintended  the 
work  of  the  clerks  and  assistants,  as  they 
carried  out  the  orders  of  the  Court,  and 
having  decided  all  questions  and  diffictxlties 
which  arose  in  so  doing,  unless  he  found 
them  of  suflficient  magnitude  to  be  sent  back 
to  the  whole  Court,  or  unless  the  parties 
desired  that  they  should  go  back.     Hie 
Judges  in  the  slave  compensation  matters 
may  emphatically  have  been  said  to  have 
"taken  care  of  the  causes"  entrusted  to 
them. 

SUPFOSSn    PRACTICAL    DimCITLTIBS  IK  THB 
WAT  OF  TAKING  A  J17DGB  TO  CHAMBIBS. 

So  far  from  the  proposed  changes  inter* 
posing  difficulties  in  the  way  of  the  dot 
discharge  of  the  Court  business,  it  would, 
as  we  believe,  facilitate  it.  One  great  poiot 
now  to  be  desired  is,  more  time  for  the 
Judge  to  prepare  his  judgments,  and  yet  to 
get  thisj  so  that  it  shall  be  rarely  necessary 
for  him  to  postpone  them  beyond  two  or 
three  days.     If  we  had  two  Judges  to  each 
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Oo«ft,  eftcb  sitdttg  lialf  the  week,  tlie  bar 
troiild  be  kept  in  as  full  work  as  now,  and 
each  Ju()ge  would  hi^ve  t^iree  days  a  week 
for  qhaoxber  business,  and  on  those  days  he 
wonld,  90  doubt,  h#Lve  ample  time  to  pre- 
pare his  judgments,  as  well  as  to  dispose  of 
the  Chamber  busiaeee.  We  have  already 
pointed  at  the  immense  advantages  which 
would  accrue  from  giving  power  to  either 
jjart^  to  summop  the  other  before  a  Judge 
Rt  C|iawbers  }n  the  ^iest  stipes  of  a  cauoe. 
t)iere  to  take  bis  directions  as  to  the  mode  of 
|Nrooee()iiig,  and  to  require  immediate  pay- 
ment of  money  into  Gourt.  We  believe  the 
effect  of  this  one  change  would  be  advanta- 
geous beyond  all  possible  present  apprecia* 
tion.  In  a  large  numl^er  of  causes,  he  would 
6nc|  a  point  of  law  tq  jbe  rea)ly  the  only  point 
in  issue,  and  he  WQuld  be  able  at  once  to  di- 
r^C  a  special  case ;  and  in  other  causes 
vhere  facts  were  in  issue,  he  would  put 
Kiem  in  immediate  course  of  investigation. 
He  would  piake  order9,  as  at  common  law, 
with  reference  to  the  admbsion  of  docu- 
pients,  &c.,  a  power  which  never  ought  to 
be  cofnipi^ed  to  subordinate  Judges  not 
entrusted  with  the  trial  of  causes.  It  ^s 
easy  to  shew,  witti  reference  to  appeals, 
what  is  hardly  now  disputed,  that  one  ap- 
p^l  is  enough^  apd  that  more  tfaap  one  is 
inischievous.  To  plaice  a  Judge  in  the 
Master's  situatioq,  wpujd  he  to  strike  oflF 
#0  appefd  Q0W  ariang  in  a  variety  of  the 
stages  of  a  cause,  leaving  still  the  one  ap- 
fieal  wiaeh  the  correct  discharge  of  a  pri- 
mary Judge's  duties  require  him  to  be  always 
subject  to;  and  it  would  be  to  send  all  appeals 
to  a  Court  which  heard  appeals  only,  no  small 
object.  Another  great  advantage  would  be 
in  taking  away  from  the  Judge  in  Court  the 
.^ep9ptatipo  of  a  needless  refei^nce  by  which 
he  is  able  to  get  rid  of  a  cause,  and  to  add  one 
^9  the  ret|irns  of  .ca^se^  h^e^d  or  disposed  of, 
— a  temptation  which  has  been  yielded  to 
by  most  eminent  Judges  to  a  very  deplorable 
extent.  Moreover,  when  a  Judge,  after 
hearing  a  lon^  cause,  found  it  necessary  to 
fiend  it  to  -Chambers,  he  would  be  very  ^ure 
to  fix,  then  and  there,  an  early  day  for  pro- 
ceeding with  the  reference,  so  as  to  give 
himself  t;Jie  ad^^qtage  of  prqceeding  while 
it  is  in  his  memory.  This,  if  done,  would 
get  over  one  of  the  great  difficulties  and 
sources  of  delay  now  to  be  contended  with ; 
«nd  would,  in  our  belief,  be  in  itself  rea- 
son enough  for  thie  change  suggeste^d.  An 
experiment  of  the  plan  suggest  e4  ffight  readi- 
^y  be  tried  wUh  the  two  proposed  Judges. 

ALls  CHANGES  A  GREAT   BVIL. 

It  will  be  said,  this  is  a  measure  too 


sweeping  to  be  agreed  to ;  and  we  must 
therefore  add  a  word  on  that  point.  We 
are  not  for  wild  innovation .  All  changes  in 
legal  matters,  and  we  cannot  say  this  too 
strongly,  must  produce  serious  evil.  Each 
may  have  an  overbalancing  weight  of  good^ 
but  it  will  cause  great  and  grievous  evil.  It 
is  a  tax  on  the  present  race  of  suitors,  for 
the  benefit  of  a  succeeding  generation. 
"  Every  line,"  we  heard  one  of  our  most 
eminent  lawyers  suy  the  other  day,  "  in 
Lord  Redesdale's  treatise  has  cost  thou- 
sands of  pounds."  This  is  most  true,  and 
never  to  be  overlooked.  But  then,  what  is 
the  conclusion  we  should  draw  ?  It  is  the 
fact  of  the  change  that  is  the  evil,  not  the 
extent  of  it.  The  slightest  alteration  from 
the  old  plan  of  things  makes  the  old  deci- 
sions on  them  to  go  for  nothing.  Let  us, 
therefore,  if  we  are  to  change  at  all,  get  all 
we  can  in  return  for  the  cost  which  the 
change  must  entail  upon  us.  Do  not  let 
us  go  on  with  the  childish  system  of  dab- 
bling in  legal  reforms,  heretofore  so  much 
pursued ;  — with  things  like  our  orders  ot 
1 828,  and  orders  of  1 833.  If  the  Masters* 
Offices  are  to  be  changed,  let  us  strive  to 
have  them  made  as  good  as  posttible ;  let  us 
leave  them  alone,  or  niake  them  as  reall;|r 
and  thoroughly  effective  as  the  extent  of 
our  knowledge  wiU  enable  us  to  do. 

APPOINTMENT  OF  A  JUDGE  AT  CHAMBERS 
SHOULD  PRECEDE  ANT  EXTENSIVE  CHANGE 
IK  PRACTICE. 

Moreover,  a  Judge  at  Chambers  would  be 
the  greatest  possible  cheapner  and  facilitator 
of  all  changes.  Look  to  Common  Law. 
See  how  infinite  are  the  questions  of  prac- 
tice settled  for  3ir.  4(f.  or  6s.  Sd,  each  by  a 
Judge  iti  Chambers.  And  in  Equity  a 
Judge  would  be  still  more  powerful  for 
settling  qi^estions  of  practice,  and  questions 
arising  upon  every  change  in  practice  (in- 
cluding that  which  sent  him  there),  than  a 
Judge  at  Common  Law  is,  because,  instead 
of  being  one-fifth  of  a  Court,  he  carries  the 
whole  ••  b^ncus  "  with  him.  Our  own  belief 
is  that  Q^y  great  change,  however  wise  in  the 
abstract,  phich  may  be  made  in  equity  praC" 
tice,  e.  g.  in  the  system  of  pleading,  uMl 
(from  the  extensive  [motions,  Sfc,  it  will 
cdusej  bring  odium  on  all  legal  reform,  unless 
there  be  Judges  sitting'Jn  Chambers  to  svper^ 
intend  its  introduction. 

Another  great  evil  in  the  Master's  O^ce 
is  the  difference  of  view  and|practical  dealing 
which  a  subject  meets  with  in  each  office. 
This  is  well  known  to  the  solicitor.  If  a  cause 
is  in  one  office,  a  solicitor  will  accept  a  much 
worse  compromise  than  if  it  were  in  another* 
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To  this  we  should  attribute,  in  considerable 
part,  the  constant  difference  between  the 
annual  amounts  of  fees  taken  in  the  different 
Masters'  Offices.  There  is  not^  as  far  as  we 
can  learn,  that  frequent  fluctuation  of  busi- 
ness in  the  Masters'  Offices,  which  we  should 
have  supposed  from  the  pamphlet  we  have 
had  under  consideration.  One  office  is 
generally  at  the  top  of  the  scale  of  fees 
taken,  another  at  the  bottom.  And  the 
highest  office  is,  we  believej  beyond  ques- 
tion, the  most  active  office.  As  causes  have 
now  been  sent  to  the  offices  in  rotation  for 
nearly  twenty  years,  this  great  diffierence 
in  the  fees  taken  seems  at  first  unaccount- 
able. The  principle  of  this  is,  however,  as 
we  think,  clear.  Causes  die  like  individuals. 
If  not  settled  by  the  Court  in  some  given 
time,  a  very  large  proportion  die  of  them- 
selves. Therefore,  of  every  100  causes  turned 
into  an  active  office,  more  will  be  settled  by 
the  Court  before  they  die,  and  others,  at  their 
deaths,  be  farther  advanced  towards  a  judi- 
cial settlement,  and  therefore  produce  more 
fees  to  the  fee  fund,  than  would  be  the  case  in 
a  less  active  office.  We  do  not  mean  to  say 
that  there  would  not  be  diversity  of  practice 
among  Judges  at  Chambers.  But  we  be- 
lieve it  would  be  much  less  than  among 
Masters,  who  have  nothing  whatever  to  keep 
them  accordant  in  system. 

{To  be  concluded  in  our  newt,) 
LAW  OF  ATTORNEYS. 

PRIVILEGE. 

An  attorney's  certificate  having  been,  by  his 
agent's  miittake,  filed  in  the  Court  of  Queen's 


Bench,  into  which  Court  he  had  not  been  ad- 
mitted, instead  of  the  Court  of  Common  Picas, 
and  he  being  sued  for  a  debt  in  an  inferior 
Court,  issued  a  writ  of  pririlege,  the  Court 
ordered  it  to  be  quashed,  and  a  procedendo  to 
be  bsued.    NtJNm  v.  Hewitt,  10  Moore,  270. 


X)DTT. 

If  an  attorney  undertake  to  conduct  a  cause 
for  the  costs  out  of  pocket,  it  being  repre- 
sented to  him  by  his  client  that  such  choit 
took  a  certain  interest  under  a  deed;  the  aU 
tomey  cannot  charge  more  than  the  costs  out 
of  pocket,  though  it  should  turn  out  that  the 
caus%  was  lost  because  his  client  did  not  take 
the  interest  under  the  deed  which  he  stated 
that  he  took,  it  being  the  duty  of  the  attorney 
to  see  the  deed  before  so  bringing  the  action. 
Thwaites  v.  Aiackerson,  C.  &  P.  311. 

The  stetute  1  Geo.  4,  c.  119,  enacts  that  no 
suit  in  law  shall  be  proceeded  in,  farther  tban 
an  arrest  on  mesne  procees,  by  an  assignee  of 
an  insolvent's  estate,  without  the  consent  of 
creditors  and  approbation  of  the  Commission- 
ers of  the  Insolvent  Court :  it  was  held,  in  an 
action  brought  by  an  attorney  to  recover  his 
bill  of  costs,  incurred  in  an  action  at  the  suit 
of  such  an  assignee,  that  it  was  incumbent  on 
the  attorney  to  prove  that  the  consent  of  cre- 
ditors, and  the  approbation  of  one  of  the  Com- 
missioners of  the  Insolvent  Court,  had  been 
obtained,  or,  at  all  events,  that  he  had  inform- 
ed his  client  that  such  consent  was  necessary. 
Aiiison  V.  Rayner,  7  B.  &  C.  141. 

It  is  the  duty  of  an  attorney,  when  intrusted 
to  bring  an  action  for  assault,  for  which  the 

Slaintiff  has  previously  prosecuted  the  defen- 
ant  to  conriction  ana  received  a  portion  of 
the  fine  from  the  Treasury,  to  dissuade  hii 
client  from  proceeding.  Jacks  v.  Beti,  3  C.  & 
P.  316. 


CANDID Al^ES  WHO  PASSED  AT  THE  HILARY  TERM  EXAMINATION,  1841. 


Name  of  Applicant. 
Abbott,  Charles  James 
Abraham,  Robert  George 
Almond,  Hu^h 
Ascroft,  William 
Ashfield,  Charles  Joseph 
Backhouse,  Richard 

Barrow,  William  Alexander 
Baxter,  Edmuud 

Best,  William 
Blackhurst,  James 
Booth,  Harry 

Bowen,^WiIliam 
Briuen,  John  Meek 
Brookesy^Ambrose  Owen 

Buck,  John  Oswald 


Name  ^  Residence  ofAftomey  to  whom  articled,  assigned,  ijft. 

Charles  Thelwall  Abbott,  New  Inn. 

Robert  Abraham,  Ashburton. 

Peter  Haydock,  Preston. 

Robert  Ascroft,  Preston. 

Arthur  Ashfield,  Leif(hton  Bussard,  Bedfordshire. 

Henry  Blackhurst,  Preston  (  assigned  to  William  Blackhurst, 

Preston. 
James  Crossley,  Manchester. 
Robert  Baxter,   Doocaster,  assigned  to  Charles  Iloytand 

Bingley,  Doncaster. 
Stephen  Williams,  16,  BedfonI  Row. 
William  Blackhurst,  Preston,  Lancashire. 
William  Stephenson,  Holmfirth,  near  Hiiddersfield;  assigned 

to  William  Stephenson,  Holmfirth,  near  Hnddersfield. 
David  Thomas,  Forebridge;  Thomas  Simps<iD,  Forebrid^ 
John  Gregson,  Bedford  Row. 
Ambrose   Brookes,  Newport,  connty  Salop;    assigned  Co 

Peter  Barker,  Middlewich,  county  Chester. 
William  Hernnrd  Ogden,  8,  St.  Mildred's  Court. 
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Nameo/Jpplicsnt.  Nsme^  Residence  o/Atiomeyio  wksmarikled,  ssngned^  ^. 

Bq11»  William  Isaac^    n  Richard  Jones  Crozon^  Oswestry. 

Roarer  Gadsden^  14«  Furoifal's  Inn ;  assigned  to  John  I^irker, 

Worcester. 
EdwanI  Ebenezer  Gaantlett,  73,  Queen  Street,  Cheapside. 
John  Wauon  Walnisiey,  43,  Clianrery  Lane. 
Willoughby  Mc  Ghie,  )3,  New  Inn,  Strand ;  assigned  to 

Thomas  Kirk,  10, 8ymon(i's  Inn. 
WilKam  Welch  Lea,  Henley  in  Arden,  Wanvickshirv  i  as* 

signed  to  Charles  Jenings,  Temple. 
John  Bickerton  Williams,  jun.,  Liverpool;  Sir  John  Bick* 

erton  WiUiams,  Knt.,  Shrewsbury;   assigned  to  Robert 

Medcalf,  Lincoln's  Inn  Fields. 
John  Hopton  Forbes,  6,  Ely  Place;  assigned  to  Daniel  Bots. 

6,  Ely  Place. 
Thomas  Magnus  Cattlin,  39,  Ely  Place. 
Robert  Henry  Aberdein,  Honiton. 
Charles  Roberts,  Stourbridge 
Thomas  Wiglesworih,  5,  Gray's  Inn  Square;  assigned  to 

Charles  Chaifield,  22,  Cornhill. 
Edward  King,  Bath  ;  assigned  to  Charles  Few,  2,  Henrietta 

Street,  Covent  Garden. 
John  English,  1,  Kingston  Square,  Bath. 
John  Carew,  Exeter. 
Joseph  Wagstaff,  Warrington. 
William  Ody  Hare,  Bristol. 
Joseph   Blunt,  Lincoln's  Inn  Fields;   assigned  to  Joseph 

Blunt,  jun.,  42,  Lothbury. 
Peter  Glubb,  Liskeard. 
John  Swarbseck  Gregory,  Bedford  Row. 
James  Templer,  Bridport. 

Joseph  Raddiffe  Wilson,  Stockton-upon^Tees,  county  Dur- 
ham. 
George  Joseph  Pitman,  Barnstaple. 
John.  Hickey  Stable,  18,  Lincoln's  Inn  Fields ;  assigned  to 

George  Herbert  Lewin,  18,  Lincoln's  Inn  Fields;   and 

assigned  to  Nathatiiul  Charles  Milne,  Harcourt  Buildings, 

Temple. 
Rii'hard  Baynes  Armstrong,  Staple  Inn. 
Adam  Lomax  Hawortb,  Boiton-le-Moors ;  assigned  to  Jas. 

Knowles,  Bohon-le-Moors, 
Charles  HerUlet,31,  Norfolk  Street,  Strand. 
Benjamin  Aplin,  of  Banbury,  aqd  5,  Furni?al's  Inn. 
Charles  Brutton,  Exeter;  assigned  to  John  Clipperton,  17* 

Bedford  Row. 
Joseph  Hough,  Gainsbargh ;  assigned  4o  Benjamin  Codd, 

Gainsburgh. 
John  Clipperton,  17,  Bedford  Row. 
James  Blair,  Uttox<*ter,  county  Stafford  ;  assigned  to  Wm. 

Henry  Rosser,  7*  VVarwick  Court,  Gray's  Inn. 
Robert  Edward  Johnson,  9,  Winchester  Street, 
Joseph  Jones,  Welihpool. 
James  Dodgson,  Blackburn. 
William  Henry  Hitchcock,  Deddington. 
Faringdon  Lane,  Lawrence  Poultney  Place ;  assigned  to  Allen 

Pering,  Lawrence  Pountney  Place ;  assigned  to  Thomas 

Butts  Tanqueray,  Bishopsgate  Cliurch  Yard. 
John  Lawford,  Draper's  Hall. 
Charles  Denton  Leech,  the  elder.  Bury  St.  Edmund's. 
Edward  Lambert  Newman,  Cheltenham. 
William  Ines,  Brecon ;  assigned  to  John  Powell,  Brecon  { 
Henry  May  berry,  Brecon. 
Joseph  Maberly,  King's  Road,  Bedford  Row. 
William  Cookes  Mence,  Barnsley. 
Thomaii  Carr,  NewcastIe-upon«Tyne. 
John  Houseman,  Essex  Street,  Strand. 
Charles  Graham  Bennett,  l«  Size  Lane ;  assigned  to  John 

Gregson,  Angel  Court. 
James  Iveson,  Hedon. 


Chamberlain,  '  Charles*!  Morton 

Ricketu     ^ 
Chapman,  William 
Clocie,  Charles  Mathew 
Goombe,  Alfred,  the  younger 

Couchman,  Thomas  Bamea 

Craig,  Charles  Dixon 


Dafidson,  James 

Dayman,  Gorden 
Dommett,  William,  the  younger 
Eberliardt,  Henry 
EUaby,  William  Francis 

Ellison,  Thomas 

English,  Vincent  John 
Fulford,  George 
Geddes,  Thomas 
Gibbs,  James,  the  younger 
Gisby,  George 

Glubb,  Peter  Southmeail 
Gregory,  George  Burrow,  M.A. 
Guinmor,  Stephen  Henry 
Gutch,  John  James 

Hamilton,  Sydney  Doolan 
Hand,  Thomas 


Harrington,  John  Joseph 
Haworth,  Edmund,  the  younger 

Hertslct,  Charles  John  Belcher 
HibbMtl,  Charles 
Hooper,  Henry  Wilcocks 

Hough,  Edwin 

Impey,  Francis 
Jervis,  Philip  Octavius 

Johnson,  Murrey  Maxwell 
Jones,  Morris  Charles 
Kenyon,  Henry 
Kinch,  Thomas  Edoe 
Lane^  Arthur  James 


Lawfonl,  John  Lindsay 
Leech,  Charles  Denton  the  y'. 
Leighton,  Thomas 

Little,  John  William 

« 

Maberlv,  Joseph  Jam 
Maniball,  Benjamin 
Mather,  Edward 
Morse,  William  Adams 
Mount,  Francis  William 

Park,  Godfrey  Richard 
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iParker,  Robert 

Parker,  Roberi  Tucker 

t'i^ut,  Charles 

Pi^iH.  Cres^ellTaylenr 

Preston,  Henry  John,  tile  jmiDger 

IVacter,  CbrMiopher 

Rkkafdtf,  Robert 

Roteoe,  Jinree  Griffies 
Siidler,  Thomas 

Scaddinfr*  Ed«rard 
Shepherd,  John 
Smear,  Christopher 
Smith,  William  Berridge 
Starmer,  John 
Suitimera.  Rubert 
Taylor,  John 

Thriog,  William  Dugdale 

YiDcent,  John 

Wallid,  Frederick  PoynCz  Stantey 

Western'  Charles  Francis 

M'lrtc,  Henry 

Wise,  Fredenck  James 

Woolrntf,  Richard  Francis 

Woodffyes,  William 
GreaveSf  £d\vard  J^ey 


Nmme  9f  Rendtenct  of  AHfiprney  to  whom  ta^kigf,  euigmcd^  4^ 
£chiiiin<l  Robert  Harris,  Preston. 
Roliert  Parker,  Axhri((gp,  Smnerset. 
Henry  Gasketl,  Wigan. 
CretfU'elt  Ptifot,  Mtirket  Drayton. 
Frederick  Talbot,  47,  Bedfoni  Row. 
Witliairt  Hartley,  Settle,  York;  assigned  to  Geoi^  Dud* 

gem,  St'ttle. 
Charier  Meredith,  Lincoln's  Tiin;  assigned  to  Frederick 

Napier  Bo^rer,  WIvelscomhe. 
Edjcar  Taylor,  41,  Bedford  Row. 
John  Sherwood,  Chichester;  assigned  to  Bernard  Senior, 

Mitre  Conn  Ciiambers,  Fleet  Street. 
Edwin  Ward  Scadding,  2  &  3,  Gonlon  Street. 
Thomas  Shepherd,  Bev«^ley. 
George  Croxton*  Onndle. 
Edward  Jackson.  Wisbech,  St.  Peters. 
Thomas  Turner  rearsoQ|  Crowle. 
Samuel  Carey,  Bristol. 
Halfurd  Adcock^  {iCtcest^r ;  assigned  to  Johp  Iliflfe^  2,  P«d«' 

ford  Row. 
Henry  Everett,  New  Sarum,  Wilts;    assigned  IP  Robert 

JackSfkn,  41,  Bedford  Row. 
Robert  Vincent,  BasrogHitll  Street. 
Christopher  Wallis,  BtKlmin. 
Janies  Western,  Great  James  Street ;  assigned  to  John  A4ol* 

plius  Voong,  St.  Mildred's  Court. 
Richard  Samuel  White,  4.  Gordon  Plftci?. 
Edmund  Barley,  March,  Isle  of  Ely. 
Frederick  Locic,  2,  Pree^nan's  Court,  Cornhill ;  assigned  tp 

George  Allbton,  2,  Freeman's  Court,  Cornhill. 
Emanuel  William  Viol.ett,  Bannell,  Somerset. 
James  Oldham,  Swetteoliam,  Belper,  county  Derbv. 


SUPERIOR  COURTS. 


Ijttr  €%siurlloril  Court 

PRliCTICB.^-OEPBR  FOR  AW  INJUNCTliQN. 

A  party  ^  il/ter'notke  of  an  order /or  an  utfonc^ 
jlioM,  committed  a  breoeh  ^  it^  mnd  totn 
committed  to  the  Fleet  for  the  contempt 
by  a  onboefueni  order,  made  before  the  tn* 
junction  was  sealed:  Held,  that  the  order 
to  commit  was  right, 

Mr.  Cooke  moved  that  the  defendant  In  this 
case  might  be  discharged  from  prison,  and  that 
the  order  by  virtue  of  whidi  4ie  had  been 
committed  might  be  discharged  for  irregu- 
larity. The  plaintiff  and  defendant  are  fann- 
ers. The  defendant  ^ad  an  agreement  for  a 
lease  of  a  farm,  called  Warren  Farm,  in 
Surrey,  containing  about  three  hundred  acres, 
from  the  landlord  <>lr.  Alcock),  and  he  was  in 
possession  of  that  fann.  Being  distrained  .for 
nis  rent,  he  entered  into  an  agreement  with  the 
pli^tiff.  with  the  consent  of  the  landlord,  to 
resign  tlie  farm  to  plaintiff,  with  all  the  .farm- 
ing stock,  &c.  for  a  consideration  pf  lOD/.,  and 
Ike  plamtiff  was  let  into  possession.  A  dif- 
ference  arose  between  them,  and  the  plaintiff 
filed  his  bill,  and  obtained  an  order  for  an  in- 
junction from  the  Vice  Chancelhr,  on  the  1 1th 

of  August  last.    Notice  of  that  order  was 
served  on  the  defendant,  who  committed  a. 


breadh  of  it  on  the  12th,  after  receiving  the 
notice.  On  the  night  of  the  I3th  of  August, 
notice  was  served  on  defendant  to  appear  next 
day  before  the  flee  Chancellor  at  his  Honor's 
iiouse,  at  Barne  Elms,  to  shew  cause  ^y  he 
should  not  be  committed  to  the  Fleet  for 
breach  of  the  order.  The  defendant  was  not 
able  to  attend,  not  having  an  opportunity  on 
flo  abort  a  notice  to  advise  with  his  solicitor,  or 
to  jnstmct  counsel.  On  the  1-lth,  in  his  ab- 
sence, .the  yice  Chancellor  made  an  order  for 
his  x;oBunilment,  and  on  the  ISth,  the  defen- 
dant w«0  committed  to  the  Fleet  Prison,  where 
he  'has  remained  ever  since.  On  inquiry,  it 
ai^pjeared  that  the  mjunction  was  not  sealed 
until  the  26th  of  August.  He  submiUed  that 
an  order  to  commit  a  party  for  breach  of  an 
ii^unetioa  cannot  be  made  without  producing 
the  injunction  itself,  under  seal,  to  the  Court 
or  Judge.  ^  Ellerton  v.  Thirsk,  In  this  case 
no  .injunction  could  be  produced  when  the 
order  was  made  to  commit,  as  the  injuncCiou 
was  not  then  passed,  and  therefore,  on  the 
authority  of  the  case  refornd  to,  the  defen- 
dant was  entitled  to  his  discharge  from'  prison, 
and  to  the  discharge  of  the  order  for  has  con- 
mitment,  with  costs.  The  defendant  admitted 
the  breach  of  the  order  by  going  on  the  farm 
and  removing  some  ft^gots,  &c.  He  was  in 
his  bed  when  the  notice  to  mpear  at  two 
o'clock  next  day  before  the  Fwe  Chancellor 
was  served  x>n  hun.    He  had  not  time  to  con- 
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far  witk  \S»  BoKritor^  td  takeffvfitee  odtties  of 
plaintiff's  affidavits,  or  obtain  the  ud  of  coun- 
sel, nor  an  opportunity  of  making  a  speech  to 
the  yke  Chtmfellor^-wk  indali^ence  always 
IpraDted  in  such  cases.  The  order  to  ccmimit 
was  also  irregular,  in  not  being  in  t'he  formal 
words — "  On  reading  the  injunction/'  Ac— 
whi<'h  are  always  in  orders  to  commit  for 
breach  of  injunction. 

Mr.  Simnrt  aad^  Mr.  I9^Ucm  apjifetred  to 
oppose  the  motion. 

The  Lard  Chttncellar,  without  hearing  them^ 
said  it  appeared  that  notice  of  the  draer  for 
i[\}unctiou  had  bee*  bnmght  home  to  the  de- 
fendant. He  admits  he  committed  a  breach  o^ 
the  order*  It  is  some  days  before  die  order  is 
drawn  up  and  passed  by  the  Registrar:  it 
Gould  not  be  meant  lo  give  the  party  alt  that 
interval  to  violate  with  impunity  the  order  of 
the  Court.  It  was  impossible  to  grant  this 
application,  without  giving  persons  against 
whom  injunctions  are  grantea  severaA  days  to 
commit  breaches  of  them^  as  several  days  must 
elapse  before  they  are  passed^and  .sealed. 
Lord  Eldun  could  not,  in  the  case  referred  to, 
mean  any  swch  thing  as  Ch{(t.  'Iliis  defendant 
appeared,  a}so»  to  have  no  case  on  the  merits, 
lie  agrees  to  give  up  possession  of  thd  form 
to  the  phuuttfi^  oil  a  certain  day,  but  he  holds 
possession  over  that  day.  Theh  the  inTUnCtiou 
against  him  is  ordered .-^f^eir  notice,  he  com. 
niits  a  breach  oi  the  order,  llie  application 
must  be  refused. 

Mr.  5/««r/.— The  Vice  Chancellor  by  his 
order  directed  the  defendimt  to  be  discharged 
on  payment  of  the  costs  of  the  order  to  com- 
mit. He  will  now  hisve  to  pay  ttie  costs  of  this 
application  also. 

Mr.  Coohe  hoped  he  would  be  dischm^ed 
without  costs. 

'I1ie  i^rd  Chanreifor  shid,  the  Vice  Chan- 
cellor's order  was  very  indulgent  to  the  defcn- 
daat  With  that  order  his  Lordsh^  woirid 
AOt  interfere ;  but  he  would  dismiss  this  mo- 
tioti  with  costs. 

iV'AVfV  V.  &«rHr/.-^At  Wefetibtiister,  Jah. 
i29th^  1841. 

lUtlU  C0itrt* 

SPECIFIC  PERFOllMANCB.  —  APPLICATION  OF 
DEPOSIT. — LIABILITY  OF  SOLICITOUS. 

jif  purchaser  is  entitled  $o  o  rrferenee  ta  oi-  j 

certain  whether  «  c^ntruci  cun  he/Hlfil(ed, 

though  it  may  appear  that  certain  persons 

having  charges  upon  the  proper^,  re/used 

to  concur, 

ffa  deposit  is  pttid  into  the  hands  qfa  soiieitor 

of  the  vendor^  he  is  not  justified  in  parting 

with  it  at  the  request  tfthe  vendor^  even 

towards  discharge  of  incumbtaneeSi  but  is 

at  all  times  liaiHe  to  be  called  upon  to  pay 

the  amount  of  it  into  Court, 

lu  August  1831,  an  agreement  was  entered 

into  by  the  father  of  the  defendant  Lofd»  for 

sale  to  the  plaintiff  of  an  estate  in  Northamp- 

tonithire,  and  ii  was  part  of  the  terms  of  the 

contract  that  ^0/.  should  be  paid  into  iha 


haftds  of  M«s«ft.  HarrW  A  Wyte,  lie  soTlcftors 
for  the  iremlor,  asr  a  deposit  and  in  part  of  tlie 
purchase  money.  ThU  mm  w,iS  accorrftngfy 
paid,  and  shortly  aftertvatds  was  applied  by 
Messrs.  Harris  &  Wvse,  at  the  request  of  Lord, 
S0nr.>  towards  Hquklation  of  certain  claims 
upoh  the  estate.  Lord,  the  father,  the«n  Hied) 
aird  after  Ms  death  various  Attempts  were 
inad€r  by  hfe  son  to  get  the  contract  cotnpleteH, 
hut  without  effect,  owing  to  th<e  difficulties 
created  by  the  ineumb  ranees  upon  the  proper 
ty  ;  awd  in  April  1832,  an  agreement  was  eon- 
cKided  between  him  and  the  plaintiff,  liy  wliicfa 
it  was  agreed  that  the  remainder  of  the  par- 
chase  money  should  be  paid  into  the  bank  of 
Messrs.  Butten  &  Co.,  ahd  that  thereupon 
the  plaintiff  should  be  put  into  i^oisession  of 
the  property.  This  arrangement  vfas  shortly 
afterwards  completed,  but  still  the  dlflfieulties 
continued  with  the  tnnrtgagees,  and  in  1838 
the  plaintiff  filed  his  bilf  for  a  specific  perform- 
ance, which  he  afterwards  amended  by  making 
Messrs.  Han'is  and  Wyse  parties^  and  praying 
relief  against  them  in  respect  Of  the  3B01, 
Three  principal  questions  were  presented  for 
the  consideration  of  the  court,  namely,  1st, 
Whether  a  decree  could  be  uiade  against  the 
def^dant  Lord,  he  al1e|(ing  himself  to  be  only 
the  personal  representative  of  his  father,  unieu 
the  mortiragees  alt  concurred ;  2nd,  Whether 
Metsn.  Harris  and  Wyse  were  liable  to  repay 
the  350/  which  had  been  paid  into  their  hand's 
as  a  dciposit ;  and  3dly,  Whether  the  dcfeu- 
<hiht  Lord  was  also  personally  responlilxte  far 
that  sum  to  the  pmintiff.  A  question  also 
arofe  as  to  the  interest  payable  on  the  purchase 
lAon^y,  the  defendant  Lord  i^isting  that  the 
pNiititiff  should  pay  interest  at  6  per  4sent*, 
according  to  the  terms  of  the  oontmct,  while 
tlie  plaintiff  contended  that  he  was  not  answer- 
«hle  for  any  higher  rite  than  that  allmvipd  hy 
the  liatikers,  which  Was  only  ^  per  cent. 

Pemberton  and  ^hite^  for  the  plainAfKi, 
said  that  the  dltfici»ltles  which  had  prevented 
the  com()lct{on  of  the  contract,  were  entinly 
ttttributable  to  the  lifiproper  conduct  of  Che 
defendants,  and  tliat  the  plaintiff,  ivho  had 
altlvays  been  ready  to  perform  hik  part,  ought 
not  tu  be  damnified  l>y  circnmstances  <«ver 
which  he  bad  ho  controul.  Tlie  deA!ndaot 
Lord  -claimed  the  estlire  undor  a  conveyance 
from  his  father  in  1824,  and  hy  recoi^nising 
the  contract  had  made  himself  personally 
responsible  for  its  performance.  In  1^32  he 
had  agreed  to  a  particular  disposition  of  the 
purchase  money,  by  wbii  h  he  knew  only  a 
certain  rate  of  i'nfterest  could  be  obtained,  and 
there  was  no  pretence  for  his  now  seeking 
to  overturn  that  arrangement  in  order  to  ol^ 
tain  a  hi^lier  rate.  It  was  alleged  t>y  him  that 
he  was  unable  to  complete  in  consequence 
of  the  refusal  of  those  holding  mortga|^ 
on  the  property  to  join  in  the  conveyance ^ 
but  thk  oHJeoiion  would  be  removed  on  pay- 
ment of  tlie  amount  deposited  In  the  hands 
of  Messrs.  M'yte  and  Harris,  and  at  all  eventi 
the  pkintiff  was  entitled  to  a  reference,  at 
this  was  Ho  objection  to  the  title,  but  'Only  a 
mutter    of  conveyance.     With   legard  40 
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Messrs.  Harris  and  Wyse,  they  mnst  lie  con- 
sidered as  much  the  agents  of  the  purchaser  as 
of  the  vendor  for  the  amount  paid  to  them, 
and  baviimr  parted  with  the  deposit  without  any 
authoritv  from  the  purchaser,  were  bound  to 
refund  it.  Burrough  v.  Skpnner,  5  Burr. 
2639  }  Fenton  r.  BrowM,  U  Ves.  150;  SmUh 
V.  JacAson,  I  Madd.  618;  Duncan  v.  Ctt/e^  2 
Mees.  &  W.  244 ;  ffapdfin  v.  BeU,  \  Beav.  337. 
Girdiesione  tLtnllAnaerfioH,  for  the  defendant 
Lord,  contended  that  their  client  could  not  in 
anX  way  be  made  personally  responsible.  He 
was  the  assignee  and  executor  of  an  insolvent 
estate,  and  had  merely  acted  in  the  perform- 
ance of  a  duty.  It  was  absurd  to  supposa  that 
when  he  knew  the  property  was  subject  to 
mortgages  to  its  full  value,  bearing  interest  at 
5  per  cent.,  he  should  have  agreed  to  exone- 
rate the  plaintiflf  from  further  claim  on  receiv- 
ibg  only  2i  per  cent.  The  money  was  paid 
into  the  bankers  fur  the  siike  of  security,  but 
it  was  paid  in  by  the  plaintiff,  and  was  always 
subject  to  his  controul.  As  to  the  350/.,  that 
nas  appropriated  during  his  fathered  life  time, 
and  no  charge  could  be  made  against  him  if  il 
had  been  misapplied. 

Temple  and  J.  Parker,  for  Messrs  Harris 
and  VFyse  —The  prayer  of  the  bill  is  that  the 
agreement  may  be  sp^ifically  performed,  and 
in  case  it  should  appear  that  the  agreement 
is  not  capable  of  being  performed,  then  that 
the  deposit  should  be  returned;  but  no  order 
could  be  made  to  affect  Messrs.  Harris  and 
Wyse,  for  they  are  not  to  be  considered  like 
an  auctioneer,  as  stakeholders,  but  tucy  re- 
ceived the  deposit  as  the  solicitors  of  the  plain- 
tiff, and  held  it  subject  to  his  controul.  If, 
then,  the  purchase  were  to  be  completed,  they 
having  applied  the  amount  towards  discharge 
of  certain  incumbrances  li|r  his  direction, 
mast  be  held  discharged  from  all  claim  on  ac- 
count of  it,  for  although  there  might  have  been 
difficulties  to  the  completion  of  the  purchase 
on  account  ofthe  mortgages,  still  they  formed 
no  objection  to  the  title,  which  was  perfect  at 
the  time  they  paid  over  the  monev,  but  were 
mere  questiuns  of  conveyance.  Townsend  v. 
Champerdotene,  I  Y.  &  J.  449  ;  if,  on  the 
other  hand,  the  purchase  could  not  be  com- 
pleted, then  it  was  clear  that  the  return  of  the 
deposit  could  only  be  the  subject  of  action,  it 
bemg  the  rule  of  courts  of  Equity  never  to 
make  any  order  for  such  a  purpose.  Bennei 
College  V.  Carey ^  3  Bro.  C.  C.  390;  Kendall 
V.  Bennet,  2  Russ.  &  M.  88. 

Pemberton,  in  reply,  contended  that  Messrs. 
Harris  and  Wyse  were  trustees  for  the  pur- 
chaser, in  respect  of  the  deposit,  it  the  pur. 
chase  should  be  completed,  and  fur  the  vendor 
if  not.  Suppose  the  amount  were  then,  in 
their  hands,  they  could  not  object  to  its  l»eing 
brought  into  court,  and  an  order  must  be 
made  as  if  it  were. 

The  AiaBier  ofthd^  Holls.^The  contract  was 
dated  the  10th  of  August  1831,  and  it  was  ar- 
ranged  that  350/.,  part  of  the  |)urehase  money, 
should  be  paid  to  Messrs.  Harris  and  Wyse,  the 
solicitors  of  the  vendor,  by  way  of  deposit. 
Everybody  knows  what  is  meant  by  payment 


of  purchase  money  hy  way  of  depoatt.  The 
person  to  whom  the  'payment  is  made  has  a 
duty  to  perform  towards  the  vendor  and  ven- 
dee, according  as  the  purchase  roav  be  com- 
pleted or  not.  Messrs.  Harris  and  Wyse  having 
clearly  that  duty  imposed  upon  them,  instead 
of  keeping  the  money  deposited  with  them 
till  it  was  ascertained  to  whom  it  mi|rht  even- 
tually belong,  being  perfectly  satisfied  that  the 
contract  would  be  completed,  paid  it  over  lu 
the  vendor.  All  the  circumstances  were  suffi- 
cient to  impress  upon  them  their  duty.  On 
the  abstract  being  delivered,  it  appeared  that 
the  estate  was  subject  to  heavy  mortgages,  and 
that  though  the  title  could  be  made  satisfac- 
tory, the  conveyance  could  not  be  msMle  with- 
out the  concurrence  of  the  mortgagees.  In 
April  1832  a  further  abstract  was  lielivered, 
and  an  agreement  was  then  made  wbicli  con- 
templated the  completion  of  the  purchase  in  a 
short  time.  By  that  it  was' stipulated  that 
Harris  and  Wyse  should  complete  the  title  and 
get  the  conveyance  executed  by  the  defendant 
Lord  withuut  delay.  Differences  arose,  as  might 
be  expected,  with  the  iiiorigagees ;  hut  it  was 
considered  settled  that  on  payment  of  the 
whole  of  the  purchase  money  to  them  they 
%vuuld  join  in  the  conveyance.  For  this  pur- 
pose,  however,  it  was  found  necessary  to  have 
the  350/,  and  it  was  then  first  discovered 
that  this  sum  had  beed  paid  awav  without 
the  concurrence  of  the  vendor.  Vanoas  nego- 
ciations  were  carried  on  between  the  parties, 
and  many  attempts  were  made  by  Lord  to  pro- 
cure payment  of  the  350/.  from  Harris  and 
Wyse,  but  he  had  done  nothing  which  tended 
to  exonerate  them  from  responsibility.  Then 
the  bill  was  filed,  first  against  Lord  alone,  aod 
afterwards  bv  amendment,  against  Harris  aod 
Wyse,  and  the  case  now  stood  thus :  the  title 
had  been  accepted,  but  the  contract  cannot  he 
completed,  because  it  u  said  that  the  vendor 
cannot  procure  a  conveyance  from  the  mort- 
gagees ;  there  is  no  doubt,  however,  the  plain- 
tiff is  entitled  to  the  enquiry  asked  by  the  bill. 
It  is  also  said  that  Messrs.  Harris  and  Wyse  are 
not  liable,  because  it  is  at  present  utterly  un- 
known whether  the  contract  can  be  completed 
or  not.  What  then  is  to  be  done  in  the  mean 
time?  The  plaintiff  being  in  possession  of  the 
estate,  ought  to  pay  the  purchase  money  into 
(}ourt,  and  as  to  the  350/.,  it  is  unite  clear  that 
while  the  contract  is  pending  Messrs.  Harris 
and  Wyse  hold  it  as  part  of  the  purchase 
money,  and  they  must  tnerefore  pay  that  sum 
into  (Jourt.  I  cannot  accede  to  the  argument, 
that  an  action  should  be  brought  to  recover 
this  latter  sum,  beicause  it  is  not  at  present 
known  to  whom  it  belongs,  and  therefore  until 
that  point  Is  decided  it  ought  to  be  brought 
into  Court.  The  question  respecting  the  in- 
terest must  be  reserved  for  further  directions. 

His  Lordship  ordered  that  the  350/.  shonld 
be  paid  into  Court  by  Messrs.  Harris  and 
Wyse,  and  that  the  purchase  money  shonld  he 
paid  in  by  the  plaintiff,  such  payments  being 
without  prejudice  to^the  vendor's  claim  for 
interest  at  5  per  cent.' 

fFiggine  r.Lord,  Jan.  23,  1841. 
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[Before  the  Four  Judges.] 

JAIL. — RATE. 

The  keeper  ofmjml  retided  within  its  limits  ? 
he  had  such  convenient  accommodtUinn  ns 
wuM  nec^uary  for  the  discharge  of  hiB  du- 
tiesi-^there  'ttas  a  garden  found  in  the 
case  to  he  neoessarp  to  the  hea/th  of  the 
prisoners^  but  from'which  he  took  thefruU 
and  the  flowers  Held,  thai  he  had  not 
such  an  occupation  as  rendered  him  liable 
to  rate, 

lu  this  case,  the  sessions  had  confirmed  (sub- 
ject to  the  opinion  of  this  Court)  a  rate  upon 
the  defendant,  the  governor  or  keeper  of  the 
jail  al  Wakefield.  The  case  stated  that  there 
were  a  tmd  mill  and  a  com  mill  within  the 
ji^  and  that  in  respect  of  the  work  performed 
(m  them,  a  sum  of  406/.  hed  been  paid  in  a 
year  to  the  treasurer  of  the  county,  and  that 
the  jail  was  maintained  at  an  expense  of  hOOO/. 
a  year.  The  case  further  stated  that  the  occu- 
patbn  of  the  jailor  \m  such  as  was  necessary 
for  the  couTenient  discharge  of  his  duty ;  that 
the  Jul  contained  a  rarden,  in  whicn  were 
grown  firuits,  flowers,  &c.: — that  it  was  neces- 
sary for  the  health  of  the  prisoners  that  this 
garden  should  continue  to  exist,  but  that  the 
fruit  and  flowers  in  it  were  taken  bj  the  iailor. 
The  questions  intended  to  be  raised  by  the 
case  were,  first,  whether  the  defendant  as  such 
governor  of  the  jaU,  occupying  his  apartments 
there  in  the  manner  stated,  was  liable  to  be 
rated  in  respect  of  his  apartments  and  the  gar- 
den. Secondly,  if  so,  whether  the  matron  and 
turnkeys  were  also  liable;  and  thirdly,  whether 
the  magistrates  of  the  West  Riding  of  York- 
shire, in  which  division  of  the  country  the  jail 
wai  situated,  were  as  such  liable  to  be  rated 
in  respect  of  the  profit  obtained  from  the  use 
of  the  tread- mill  and  the  corn-mill  within  the 
walls  of  the  jail. 

Mr.  Dundas  and  Mr.  At,  T.  Baines  were 
heard  in  support  of  the  rate,  and  the  Attorney 
General^  Sir  Gregory  Lewin,  and  Mr.  fTortley 
appeared  against  it. 

Lord  ^ifiiifi«ri},C.  J.— Tt  appears  to  me  that 
this  defendant  is  not  Uable  to  be  rated.  He  is 
an  officer  who  is  compelled  to  reside  at  all  times 
in  the  prison,  and  performs  his  duty  by  such 
residence.  Then  it  is  absolutely  necessary 
that  he  should  have  convenient  accommoda- 
tran  provided  for  him.  It  is  found  as  a  fact 
in  the  case  that  his  house  is  necessary  for  this 
purpose.  How  then  can  we  say  that  he  holds 
more  than  is  necessary  for  the  performance  of 
his  duty,  since  he  only  resides  there  for  that 
purpose,  and  residence  is  the  act  which  is 
alone  relied  on  as  making  him  subject  to  the 
rate? 

Mr.  Justice  Littledale  and  Mr.  Justice  Patte^ 
MM  concurred. 

Mr.  Justice  Coleridge. — I  am  quite  of  the 
same  opinion.  1  do  not  think  there  is  the 
slightest  similitude  between  the  present  case 
and  those  in  which  officers  residmg  in  build- 


ings, otherwise  apparently  only  used  for  public 
purposes,  have  been  held  liable  to  rate. 

'rtie  rate  was  ordered  to  be  amended.--  ne 
Queen  v.  Edward  Shepherd,  H.  T.  184 1.  Q.  B. 
F.J. 


^nem*i  Srnr|  ^rartfrt  Court. 

AFFIDAVIT. — MARSKMAN. — JURAT. — COMMIS- 
SIONER.— SMALL  DEBTOR. 

If'here  a  mnrbswoman  makes  her  ajffkknrit  be* 
fore  a  commissioner,  thmt  officer  should  state 
in  the  jurnt  that  the  deponent  made  her 
mark  in  his  presence. 

In  this  case  an  application  was  made  by 
Humfrey  to  discharge  the  defendant  out  of 
custody,  pursuant  to  the  48  G.  3,  c.  123,  she 
having  remuned  in  execution  for  twelve  suc- 
cessive calendar  months.  The  peculiarity  of 
the  case  was,  the  suggested  defect  in  the  jurat 
of  the  affidavit  supporting  the  application.  Tlie 
affidavit  was  made  by  the  defendant,  who  was  a 
markswoman,  before  a  commissioner.  In  the 
iurat  it  was  not  stated  that  the  markswoman 
had  made  her  mark  in  the  presence  of  the 
commissioner.  This,  it  was  suggested  by  the 
officer  of  the  Court,  rendered  the  affidavit  insuf- 
ficient. 

fyHlittms,  J. — After  consulting  the  officer  of 
the  Court,  said  that  the  usual  practice  waa 
for  the  commissioner  to  state  the  fact  of  the 
markswoman  or  marksman  having  made  his 
mark  in  the  commissioners'  presence.  The 
affidavit  might  be  amended  in  the  jurat  without 
reswearing  it. 

Rule  refused.-^  ATt/foq  v.  Blakey,  H.  T.  1841. 
Q.  B.  P.  0. 


SMALL  DBBTOR.—IMTRISONMBNT.«— RULES.— « 

EXECUTION. 

If  a  defendant  seeks  to  obtain  the  benefit  of 
the  48  Geo.  3,  r.  123,  he  will  not  be  entitled 
to  it,  if  during  the  period  of  the  twelve  euc* 
cessive  cttlendar  months,  he  has  enjoyed  the 
benefit  of  th'i  rules. 

In  this  case  the  defendant  had  been  taken  in 
execution  for  a  debt  amounting  to  less  than 
20/.  He  had  remained  in  execution  more  than 
twelve  successive  calendar  months.  Shortly 
after  he  had  been  taken  in  execution,  he  ob- 
tained the  benefit  of  the  rules,  and  idthough  he 
had  been  in  execution  above  the  twelve  suc- 
cessive calendar  months,  he  had  not  been  in 
actual  custody  during  a  considerable  portion 
of  that  time.  He  haa  not  then  actually  oeen  in 
custody  for  twelve  successive  calendar  months. 
A  notice  was  however  served  by  him  upon  the 
plaintiff,  stating  his  intention  to  apply  to  the 
Court  for  his  discharge  pursuant  to  the  48  Geo. 
3,  c.  123. 

J,  Bnyley  appeared  to  show  cause  pursuant 
to  this  notice,  whv  tKe  defendant  should  not  be 
discharged  out  of  custody.  He  contended  that 
in  order  to  entitle  the  defendant  to  his  dis* 
charge  under  the  48  Geo.  3,  c.  123,  he  ought 
to  have  remained  in  actual  custody  during  the 
twelve  calendar^  months.    Merely  remawing 
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wHhintliB  rales  did  not  amount  to  actaal  cos- 
todv,  although  he  had  been  taken  in  execution, 
ana  consequently!  he  was  not  entitled  to  his 
discharge.  This  must  be  considered  as  the  true 
interpretation  of  the  statute,  and  a  variety  of 
cases,  decided  in  this  and  other  Courts,  showed, 
that  that  was  the  interpretation  which  those 
Courts  put  upon  it. 

Hetttvn, — In  support  of  the  application  sub- 
mitted, that  although  these  decisions  had  been 
pronoHMced  to  whidi  reference  bad  been»made, 
y«i  if  the  words  of  the  statute  were  considered. 
It  would  be  found  that  there  was  nothing  in- 
consistent with  the  intention  of  the  legislature 
that  the  defendant  should  have  had  (he  benefit 
of  tlie  rules  for  a  part  of  the  time  during  which 
he  was  in  execution.  I'he  statute  required 
that  he  should  be  in  prison  during  the  twelve 
months.  What  was  tne  meaning  of  being  in 
prison  ?  It  was  that  the  party  should  be  confined 
of  ius  liberty,  and  compelled  to  remain  within 
a  certain  limit,  and  not  be  allowed  to  go. where 
he  chose  out  nf  that  limit.  If  that  was  the 
meaning  of  lyi^g  in  prison,  then  a  defendant 
who  was  confined  within  the  rules,  wiis.as  much 
in  prison,  within  the  meaning  of  the  act  of 
parliament,  as  if  he  was  in  the  closest  custody 
to  which  he  could  be  confined.  For  these  rea- 
sons it  was  submitted  that  nothing  was  shown 
on  the  other  side,  which  could  deprive  the  de- 
fendant of  Ids  right  to  obtain  his  discharge 
under  the  statute. 

fVUliamt^  J.,  was  of  opinion  that  the  de- 
fendant could  not  under  the  circumstances 
claim  his  discharge  pursuant  to  tlie  statute. 
No  doubt  at  the  commencemeni  of  the  section, 
it  was  provided  that  the  defendant  should  re^ 
main  in  eafecution  for  twelve  successive  calendar 
months ;  but,  the  latter  part  of  the  section  pro- 
vided Uiat  the  defendant  should  «ot  be  allowed 
to  claim  the  benefit,  of  the  statute,  unless  he 
had  lain  in  prhon  during,  that  period.  The 
meaning  which  had  been- attached  by  the  Courts 
to  the  latter  words  was,  that  the  defendant 
must  remain  during  the  period  required  in 
actual  custody,  and  therefore  he  could  not  be 
considered  in  actual  custody  while  he  enjoyed 
the  benefit  of  the  rules.  His  Lordship  there- 
fore thought  that  as  the  defendant  had  not, 
during  the  whole  period  in  question,  remained 
in  actual  custody,  in  conformity  with  the  de- 
cisions pronounced  by  the  Courts,  he  was  not 
entitled  to  his  discharge. 

Rule  discharged.-^£2^  v.  Jacoi,  H.  T.  184 1 , 
Q.  B.  P.  C. 
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Blake  o.  Boyle.  Chsncery,  Ireland 

Sir  W.  P.  Elliot  o.  Clegborn.  Scotland 

Goold  V.  Hicbards,  (abated  A.)  Chancery.  Irvlaod 

Twn%\\  9.  •  M'c  eaunm— ex  parte    (abated  A.) 

-  Cfaaocery^  Jrelactl  j 


Aitken — Finlay  and  Neilsoa,  (abated  R.)  ez  parte, 

Scotland 
Earl  Belfast  v.  Macqais  of  Donegal, 

(abated  R.)  Chancery,  Irrhmd 

Scanlan  v.  Uaher,  {uwUr  afmpt9mue,)      Chancery 

Irdmid 
Crawford    «.   Edward,     (Paufiar,)     ex  partr. 

ScDiUiid 

Sir  6.  Sinclair,  Bart  v.  V.  Maitlaod.         Scodaad 
Ancrewea  v.  Walton.  Chancery,  Enjjrland 

Gordon  •.  'Edinbuiigh  Oil  >Om  Light  Conipaar. 

SevUand 
Smme  V.  Saoie,  (secfiod  jippcaQ.ei  parte.  ditto 
Tnrr  v.  The  Attorney  General.  Chance^,  Engl«od 
Dixona  o.  Dixons,  (Pauper.)  ScotUud 

Carter  v.   Sir  Yf,  H.    Palmer,    Bart,   (abated.) 

'Gbancery,  Iretaod 
StrwaK  (or  Menzies,  Faaper)  vrMeasies.  Seotland 
AlUui  (or  Diekaoa)  v.  4traiidon.  ditto 

Sicvart  r.  Campbell  (or  6tewart,}.abafeBd       ditto 
GaMrn8,»..AnsrruUier.  .diilM 

ffraasr  p*  l^ril  l^vac,  Mtecm.  (cross, ii||)«il}    dijRp 

Callaghan  v.  Callagban  Chancery,  England 

Corrall  v.  Cattelli  Exchequer,  England 

Marquia  of  Brendalbane  v.  CampbHL        Scoflaod 
Lawrence  «.  Blake.  Chnncery,  iMnnd 

JvDaEs.-**Sir  F.  BiirdeCt,   Bart.  v.  Doeon^emiM 
«f  &(>liyiory,  ( Writ  of-  Error)    Qtifcn'i 

Hcncb,  Bflfflaiid 
$J^fnn^«.  Poe,  {nffi  deiqise  of  .Spilt- 
V«K7.  (Writ  of  Error)    jjva«i*a  PeocH, 

EoglaMl 
The  JScottish  Union  losorance  Company  v.  Tbe 
Marquis  of  ^ueensbuiy,  '  Si^otlaud 

Lord  I  >ougIas  v.  Dokts  of  Arg^'Ie.  ditto 

lU'll  p.  Mvlne.  ditto 

Forbes  (Pauper)  v,  WHson.  ditto 

RotlMndVv.  Doe,  on  denisA  of  Wfayte«  (Writ  of 
•  Error)  Eschequor  Chaaoery,  |ikigl««l 

Cnrhck  v.  Borbanan^ ex  paf«e»  SodUaad 

Rren>ncr  o. .  Kerr.  ditto 

Dundas  v.  D#in|laa  ditto 

Todd  V.  DuiUap.  ■  ditto 

DUl  V.  Earl.of  l^addixigton.  ditto 

^cott  V.  Curie.  ditto 

Flight  V.  Thomasp  (Writ  of  Error.)  Q.  B.,  Ennlar-d 
Kay  V.  Marshall.  Chancery,  Ea^laod 

Fogo  V.  Mathle,  (or  Pogo.J  ScotUnd 

Christie  v,  Wright  ditiii 

Napier  &  Co.  v.  Duncan  (or  Broce  )  ditto 

Roe,    Leasee  of  Lord  TVimlestown  v.  Kemmts, 
(Writ  of  Error.)    Exchequer  Ckaacery,  Irelaid 
Sirce  v.*  Kinran  (or  Conoolly,)  lielaad 

Reaton  v.  Anstrnlber,  ex  luirie.  SooUand 

Gardner  *«  >Sqo^»  ex  pnrte*  ditto 

Menxies  v.  Barstow.  ditto 

Balfour  o,  MalcpliDv^x  parte.  dttu> 

Farritn  «.  Baresford,  (Writ  of  Error.)   Exchequer 

Chancery,  Irehod 
Hamilton  v.  Hamilton.  Scotland 

Hamilton  v.  Wrif  ht.  ditto 

Middleton  v:  Baker.  Cbanoery,  Eaflaad 

Charter  v.  Srp  S.  Trevelyan.  ditto 

The  General  G«Hivteiitiqn  of  Royal  Burgfas  of  Scot- 
land V,  Cnnlngham.  Scotisid 
Cnaamaigot  v.  Pearaon.  ditto 
Clark  9.  Smith.  Chaaflff}*!  2lisUad 
Marqwis  4d  Orn^oad^  «..  Wai|>dcai4>rd.  ditto 
K^rr  (k>dM:aii^  ett  4?9fi.                               Scotlsad 
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^  Causes,  Exceptions,  and 
Fuitber  Dirediom. 


3MaTt  £^e  lorlr  CfixiMnar. 

AT  LINCOLN'S  INN' 

r  Fim  S^aY  —  Appeal  Mo- 
Alonday       Feb.  8  <      lions  with  Appeals  and 

I    -Cauicn. 

Wednesday....  10 
Thursday.  .^....  11 

Friday 12 

Saturday  ......  18    ApfHtfsls,  WHh  OalMi,  Ex- 

Moiiday  ......  16  V     ctptiom.   and  Further 

Tuesday  ....^.  16/     Directians, 

Wednesday.'...  17 

Thursday 18 

Friday 19 

Saturday 20^ 

KtM^^w,  oo  /  The  Second  Seal^^-Appeal 

^'^^'y  22|     Molioas-aud Causis. 

Tuesday 23>j 

AVednetday. ...  24  / 

Tliur»day 25 

Fnday    26 

Saturday 27 

Monday    March  1 

Tiietfday 2 

>Ve<lnesday ....    3 

Thurbday 4 

Friday 5. 

Saturday G 

Tuesday 9 

Wednesday....  10 

Thursday 11 

Friday 12 

IS'^J 1?\  Causes.  Exceptions,  and 

TuTsd?  ::;:::  Is  f     Further  Dire^Uons. 

Wednesday....  17 

Thursday 18 

Friday 19 

Saturday 20 

Afondnv  22 1  "^'^  Fourth  Seal— Appeal 

^'®"*'*y  ^\     Motions  and  Causes. 

Tuesday 23    I^etidons. 

Such  days  as  his  Lordship  is  occupied  in 
th'f  House  of  Lords  excepted. 
The  aiuings  will  close  on  the  3d  of  April. 

9ff0rrt^t9ire  C^mcfllinr. 

AT  Lincoln's  INN. 

Monday  ..  Feb.  8^  The  First  Seal— Motions. 
Tuesday  •••...    9 
Wednesday....  10 
Thursday  .»...  11 

Friday 12 

Saturday ......  13 1  Pleas.  Demurrers.  Excep- 

5|%iuday 15  )     lioas,  C«iuses.  and  Fur* 

Tuesday 1 6  [     tber  Directions. 

Wednesday....  17 

Thurtday 18 

Friday 19 

Saturday......  20 J 


Causes,  Exceptions,  and 
Further  Directions. 


Monday  og  |  TTje^ond  Sed -.  «!•, 

Tuesdify 23^ 

Wednesday ....  24 

Thursday 25 

Friday 2fi 

Saturday 27, 

Monday  .«.Mafch  •!  ) 

Tuesday 2 

Wednesday . .  .^   b 
Thursday    ....    4 

Friday 5 

Saturday 6  J 

Monday 8    The  Third  Seal'^Motions. 

Tuesday  ......    9. 

Wednesday....  10  \ 

Thursday 11 

Friday 12 

Saturday 131  Pleas,  Demurrers,  "Excep- 

Monday  ...^..15^     tions*  Causes,  and  Fur- 
Tuesday 16  [     ther  Directions. 

Wednesday....  17 

Thursday. 18 

Friday 19 

Saturday 20 

M,ad.y 22{'»^„J;™'*  S«I-Mo. 

Tuesday 33    Petit icins. 

His  Honor  the  Vice  Chancellor  will  hear 
Motions  and  other  Mauers  after  Tami  until 
the  First  Seal,  at  Lincoln's  Inn. 

Unopposed  Petitions  and  ShorrCanses  every 
Friday  prerioua  to  the  General  Paper. 

The  Sittings  wlU  close  on  the  3d  of  April. 


SKOTf  t9eiRa#trr  dl  t^e  »om« 

AT  TUB  ROLLS. 

Monday  . .  Feb.  8    Motions. 

Tuesday 9\ 

Wednesday.... -H) 

Thursday II 

Friday 12 

Saturday 13  I  Pleas,  Demurrers,  Causes, 

Monday 15  /     Further  Directions,  and 

Tuesday 16  |      Exxreptions. 

Wednesday  ...  17 

Thursday 18 

Friday 19 

Saturday 20/ 

Monday 2*2    Motions. 

Tuesday  23 1  Pleas,  Demurrer*,  Causes, 

Wednesday ....  24  >     Further  Dbections,  and 

Thursday 25  J      Exceptions. 

Friday 26    Patisious  in  Gen.  Paper. 

Saturday 27) 

Monday  . .  Mar.  1  i  .^ 

Tuesday 2  I  Pleas,  Demurrers,  Causes, 

Wednesday  ...    3)     Further  Directions,  and 

Thursday 4  [     Exceptions. 

Friday 5  I 

Siitiirday 6  J 

Monday.......   8    Motivna. 

Tuesday 9.'\ 

Wednesday....  10    Pleas, Demnrrers,CaBtea, 

Thursday 1 1  >    Further  Directions,^ and 

Friday 19  |     Eseeptfoaa. 

Saturday •  13  J 
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Monday 15 . 

M^e^dlewlJy '..'!!  1 7  (  "??••  pemurrcrfi.Caasw, 
Thursday  18  |     *  «r^«er  Directions^  and 

Fri.lay  .;.'.!!!!  19  I     Exceptions 

Saturday 20  "^ 

Monday 22    Motions. 

Tuesday 24    Petitions  in  Gen.  Paper. 

Short  Causes,  Consent  Causes,  and  Consent 
Petitions,  every  Tuesday  at  the  Sitlinr  of  the 
Court.  * 


ramourB  to  the  contrary,  is  not  yet  filled  op. 
In  the  meantime,  we  understand, .  Mr.  Ser- 
jeant Atcherley  will  go  the  Northern  Gir- 
cuit,  pro.  tern. 

LAW  BILLS  IN  PARLIAMENf. 


COMMON  LAW  SITTINGS, 
4/ller  Hilary  Term,  1841. 


IknxLit  of  brM. 
Copyhold  Enfranchisement.  Lord  Broof^ham. 

[Referred  to  Select  Committee.] 
Commutation  of  Manorid  Ri/fhts. 

Lord  Redesdale. 
[Referred  to  Select  Committee.] 

Sonife  of  Commonif . 


^T;:'&"^^?^'-t-'.7^\'-'"^^'^^'^^ 


Feb.  2,  to  Monday  8,  inclusive.  SpecialJurtet : 
Tuesday  Feb.  9,  to  Saturday  13,  inclusive. 

London.  —  CommoA  Juries:  Monday  Feb. 
15  (Adjoumtnent-day),  to  Saturday  Feb.  20, 
inclusive.  Special  Juriet :  Monday  Feb.  22, 
to  Monday  March  1,  inclusive. 

Common  |9teaif. 

MiDDLBSBx.  —  Common  June*:    Tuesday 

Feb.  2,  to  Thursday  4,  inclusive.  SpecialJurieii 

Friday  Feb.  5,  to  Thuniiiav  11,  inclusive. 

London. — Adjournment-day,  Monday  Feb. 
15. 


Crc^rquer  of  ^leaif. 

Hilary  Term, 
This  Court  will  on  Wednesday  the  10th 
day  of  February  instant,  and  on  the  follow- 
ing days,  namely,  on  Thursday  the  11th, 
Friday  the  1 2th,  and  Saturday  the  13th 
days  of  the  same  month,  hold  Sittings,  and 
will  proceed  in  disposing  of  the  Business 
pending  in  the  Special  and  New  Trial 
Papers. 

IstFeb.  1841. 


NOTES  OF  THE  WEEK. 


CHANCBBT    RBFOBM. 

On  Tuesday  last  the  Attorney  General 
introduced  the  government  measure  re- 
lating to  the  reform  of  the  Court  of  Chan- 
cery. It  is  pretty  much  the  same  bill  as 
came  down  last  year  from  the  Lords  to  the 
Commons,  (see  19  L.  O.  387  )  The 
Equity  Exchequerl  and  the  Court  of  Re- 
view are  to  be  abolished,  and  two  new 
Judges,  to  be  called  Vice  Chancellors,  are 
to'be  created.  Sir  Edward  Sugden  at  the 
same  time  introduced  a  bill  for  the  reform 
of  the  Appellate  Jurisdiction  and  the  Privy 
Council.  When  we  are  in  possession  of 
both  bills  we  shall  bring  their  provisions  in 
a  condensed  form  before  our  readers. 


For  the  bill    142 
Against  it        30 

"m 

Bill  to  be  broufifht  in  by  Mr.  Serjeant  Tal- 
fourd.  Sir  Robert  H.  Jnglis,  Lord  Mahoo, 
and  Mr.  Gladstone. 
Poor  Law  Continuance  and  Amendmetit. 
To  remove  objections    to  the  admission  of 
evidence  on  the  ground  of  interest. 

Mr.  C.  Boiler. 
For  the  Registration  of  Parliamentary  Electors. 

Lord  John  Russell. 
For  facilitating  the  administration  of  justice 

(in  Chancery).  Attorney  General. 

Fur  the  better  regulation  of  Railways. 

>  Mr.  Labouchere. 

To  amend  the  Law  of  Costs.     Sir  F.  Pollock. 
To  allow  Writs  of  Error  in  Afandamns, 

Sir  F,  Pollock. 
To  facilitate  the  Administration  of  Justice  in 
the  House  of  Lords  and  Privy  Council. 

Sir  S.  Sugden. 

SHALL  DEBT  COrRTS. 

Sleaford.  Blackburn. 

Gainsborough.  Sunderland. 

Ijaunceston.  East  Retford. 
Ilfracombe. 


THE  EDITOR'S  LETTER  BOX. 


THS  VACANT  JUnOBSHIP. 

The  vacant  Jadgeship,*in  spite  of  yarious 


In  our  next  Number  we  hope  to  be  able  to 

Present  a  complete  account  of  all  the  proposed 
raw  Reforms  of  the  Session. 

A  correspondent  who  protests  against  tbe 
insenion  of  any  article  which  is  not  of  practical 
utility,  should  allow  for  some  difference  of 
taste.  We  seldom  indulge  in  the  matters  of 
which  he  complains. 

We  he>r  to  refer  A.  to  the  recent  tables  of 
fees.  The  officer  appears  to  have  no  interest 
in  making  an  overcharge.  We  think  com- 
plaints should  not  be  lightly  made. 

Tbe  letter  of  "  Juvenis  **  is  very  creditable 
to  his  industry  and  research,  but  we  fear 
as  a  whole,  it  would  not  receive  the  approval 
of  our  readers.  Part  of  it  we  may  take  aa 
opportunity  to  extract. 

The  letters  of  W.  Y,, "  Verax,"  on  defecJve 
indexes  of  wills  and  deeds;  H.  H. ;  and  "No 
Expected  Placeman,''  on  County  Gouits, 
shall  be  attended  to. 


srtie  ii^gal  0h^nhn, 


SATURDAY,  FEBRUARY  13,  I  Ml. 


.•k 


Quod  mairi*  ^d  NO0 


Pertioet,  •taeteire  malomett*  mgitaamt. 


Hon  AT. 


A  VIEW  OF  ALL  THE  PROJECTED  REFORMS  IN  THE  LAW  NOW 

BEFORE  PARLIAMENT. 


Wx  propose  to  devote  a  considerable  por- 
tion of  the  present  number  to  shewing,  at 
sufficient  length,  the  several  law  reforms 
now  before  Parliament^  seeing  that,  at  no 
former  period  that  we  remember,  were  so 
many  measures  of  the  like  importance,  de- 
manding public,  and  more  especially  profes- 
sional, attention,  brought  forward  at  the  same 
time  with  the  probabUity  of  becoming  law. 
We  shall   commence    with    the  Attor- 
ney General's  Bill  for  the  reform  of  the 
Court  of  Chancery.     We  may  divide  the 
subject  of  Chancery    Reform  into    three 
general  heads:    1.    The    appellate   juris- 
diction of  the  House  of  Lords.     2.  The 
judicial  power  of  the  Court  of  Chancery ; 
and  d.  The  practice  of  the  Court  of  Chan- 
cery, under  which  latter  head  we  include 
all  that  relates  to  process,  pleading,  evi- 
dence, and  the  Master's  Office.    The  pre- 
sent biU  relates  only  to  the  second  head ; 
the  first  is  the  subject  of  a  proposed  bill  of 
Sir  Edward  Sugden,  not  at  present  in  our 
possession.     l*he  third  head  will  be  pro- 
vided for  by  the  rules  and  orders  to  be  made 
in  pursuance  of  the  stat.  3  &  4  Vict.  c.  94, 
which,  we  understand,  are  in  a  state  of  for- 
uardness.     At  present  we  wish  to  call  at- 
tention to  ' 

It  is  entitled  "A  Bill  for  facilitating  the  Ad- 
miDistration  of  Justice/' 

I.  Abolition  ufthe  Equity  Ejfchequer. 

1.  That  on  the 
onethmuanHeifht  hundred  and  forty  one,  all  the 
power,  authority  and  jurisdiction  of  her  Ma- 
jesty's Court  of  Exchequer  at  Westminster  as 
a  Court  of  Equity,  and  all  the  power,  authority 
and  jurisdiw'tion  tvbich  shall  have  l)een  con- 
ferred on  or  committed  to  the  said  Court  of 
Exchequer  by  or  under  the  special  authority 
of  any  act  or  acts  of  parliament  (other  than 
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such  power,  authority  and  jurisdiction  as  shall 
then  be  possessed  by  or  be  incident  to  the  said 
Court  of  Exchequer  as  a  Court  of  Law,  or  as 
shall  then  be  possessed  by  the  said  Court  of 
Exchequer  as  a  Court  of  Revenue,  and  not 
heretofore  exercised  or  exerciseable  by  the 
same  Court  sitting  as  a  Court  of  Equity),  shall 
be  bv  force  of  this  act  transferred  and  given  to 
her  Alajesty's  High  Court  of  Chancery,  to  all 
i  intents  and  purposes,  iu  as  full  and  ample  a 
I  manner  as  the  same  might  have  been  exercised 
by  the  said  Court  of  Exchequer  if  this  act  had 
not  passed;  and  the  same  power,  authority 
and  jurisdiction  shaU,  so  far  as  respects  the  ex- 
ercise thereof  by  the  said  Court  of  Exchequer, 
cease  and  determine;  provided  always,  that 
this  act  shall  not  abridge,  lessen  or  in  anywise 
affect  the  power,  authority  or  jurisdiction  of 
or  incident  to  the  said  Court  of  Exchequer  as 
a  Court  of  Law,  or  the  power,  authority  or 
jurisdiction  of  the  same  Court  as  a  Court  of 
Kevenue  not  heretofore  exercised  or  exercise- 
able  by  the  same  Court  sitting  as  a  Court  of 

Equity. 

"2,  Suits  depending  and  proceedings  trans* 
ferred  to  Court  of  Chancery  to  be  carried  on 
according  to  the  practice  of  that  Court.  Writs 
returnable  in  Exchequer  to  be  returnable  in 
Chancery.  Court  of  Chancery  empowered  to 
direct  transferred  suits  to  be  carried  on  accord, 
ing  to  practice  of  Court  of  Exchequer,  if  it 
shall  so  think  fi(. 

3.  Lord  Ciiancellor  to  make  general  orders 
for  (he  taxation  of  costs,  &c. 

4.  Power  to  Court  of  Chancery,  in  a  sum- 
mary way,  to  restrain  Bank  of  England,  &c., 
from  permitting  transfer  of  stock. 

5.  Writ  of  distringas  to  be  issued  from  Court 
of  Chaucery  according  to  the  form  in  the  first 
schedule  to  this  act. 

6.  Certain  funds  in  name  of  Accountant 
General  of  Exchequer  transferred  to  Queen's 
Remembrancer. 

7.  Stocks,  &c.  in  the  name  of  accountant 
general  of  Court  of  Exchequer,  to  be  trans- 
ferred into  the  name  of  the  accountant  general 
of  the  Court  of  Chancery ;  applicable  to  such 
pufiioses  as  the  same  were  respectively  appli- 
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cable  to.    Oflicen  of  Baiik  of  Englcind,  &c. 
directed  to  make  the  transfer. 

8.  Accountant  General  of  Cpurt  of  Exche- 
quer to  make  up  accounts  with  accountant 
jreneral  of  Court  of  Chancery. 

9.  Stocks,  &c.  to  be  entered  causewtte^  and 
cash  one  common  cash. 

10.  Property  vested  in  accountant  general 
of  the  Court  of  Chancrry  by  this  act  to  go  to 
his  successors  in  office. 

11.  Certain  funds  transferred  to  the  ac- 
countant general  of  Court  of  Chancery,  to  the 
account/*  Account  of  monies  placed  out,"  &c. 

12.  Certain  other  funds  transferred  to  ac- 
countant general  of  Court  of  Chancery,  to  an 
account,"  Account*of  securities  purchased  with 
burplus  interest,"  &g. 

13.  Money  by  any  act,  &c.  directed  to  be 
paid  into  the  bank  to  the  credit  of  accountant 
general  of  Exchequer,  to  be  so  paid  to  the 
credit  of  accountant  general  of  Court  of  (/han- 
cery.  Stocks,  &c.  transferruble  into  the  name 
of  accountant  general  of  Exchequer,  to  become 
transferable  into  the  name  of  accountant  ge- 
neral of  Court  of  Chancery. 

14.  Court  of  Chancery  to  make  orders  as  to 
the  arranging  of  I)alunces  with  the  bank.  &c. 

15.  (Certain  o^lices  of  the  Court  of  Exche- 
quer ulKjIished. 

1 6.  Pi  oporlionate  parts  of  salaries  of  officers 
of  (/ourt  of  Exchequer  up  to  1841,  to  be  paid. 

17.  Proceedings  of  Court  of  Excbcjuer  aa 
a  Court  of  E<]uity  to  be  delivered  by  oIHccrs 
to  6uch  pcr;stins  as  the  Muiiter  of  the  Rolls,  by 
warrant  countersigned  by  Lord  Chancellor, 
sliuU  direi't ;  and  deemed  records  of  Court  of 
( *  ban  eery,  subject  to  provisions  of  1  &  2  Vict, 
c.  94. 

18.  Duties    of  Accountant    General   and 


causes,  matters  and  things  which  are  or  shall 
be  at  any  time  depending  in  the  (*ourt  of 
Chancery  in  England,  either  as  a  court  of  law 
or  as  a  court  of  equity,  or  innrfeni  to  nntf 
minisierlttl  uffice  of  the  MniH  court,  or  which 
have  l>een  or  shall  be  submitted  to  the  juris- 
diction of  the  faid  court  or  of  the  Lord  Chan- 
cellor by  the  special  authority  of  any  act  of 
parliament,  as  ttie  Lord  Chancellor  shall  from 
time  to  time  direct ;  and   all  decrees,  orders 
and  acts  of  such  Vice  Chancellor  so  made  or 
done  shall  be  deemed  and  taken  to  be  re»pec- 
tively,  as  the  nature  of  the  case  shall  require, 
decrees,  orders  and  acts  of  the  said  Court  of 
Chancery,  or  of  such  incident  jurisdiction  as 
afore^aicl,  or  under  sui  h  special  authoriiy  as 
aforesaid,  and  shall  have  force  and  validity  and 
be  executed  accordingly,  subject  netrertheless 
in  every  case  to  l>e  reversed,  discharged  or 
altered  by  the  Lord  ( 'bancellor ;   and  no  such 
decree  or  order  shall  be  enrulle<l   until  the 
same  shall  be  signed  by  the  Lord  Chancellur. 
Vice  Chancellor  not  to  discharge  &c.  orilcrs 
of  any  other  Vice  (llhanccllor,   not   being  his 
predecessor  in  office,  or  any  orders  j^  c  of  the 
Lord  Chancellor  (unless  authorized  by  hin, 
&c.)    63U.3,  c.  24. 

2J.  That  each  or  either  if  the  Vice  Chan- 
cellors to  be  appointed  in  pursuance  of  this 
act  shall  sit  for  the  Lord  (/hancellor,  when- 
ever he  shall  require  him  so  to  do,  and  shall 
also,  at  such  other  times  as  the  Lord  Chancellor 
shall  direct,  sit  in  a  separate  court,  whether 
the  Lord  Chancellor,  or  the  Master  of  the 
Rolls,  or  the  Vice  Chancellor  appointed  in 
pursuance  of  the  said  aet,  shall  be  sitting  or 
not,  for  which  purpose  the  Lord  Chancellor 
shall  inuke  such  orders  as  to  h  m  shall  ap- 
pear to  be  proper  and  conveuii  ut  from  time 


masters  in  revenue  bubiness  to  be  performed  J  to  time  as  occiu.ion  shall  require. 

'^        "    *"  24.  That  every  person  liolrfiiig  or  who  shall 

have  held  the  ottrce  of  Vice  Chancillor  under 


by  the  Queen's  Remembrancer 

H.  jiifdithntii  Judges, 

19.  And  whereas  the  business  of  the  Court 
of  <*banccry  has  of  late  years  greatly  increased, 
and  by  reason  of  the  transfer  to  the  Court  of 
Cliancery  of  the  c<]nitab)e  jurisdiction  of  the 
Court  of  E\chequcr  further  duties  will  devolve 
on  the  Court  of  Chancery,  au'i  it  is  therefore 
expedient,  for  the  better  admiuistration  of 
justice  in  the  said  Court  of  Chancery,  that  two 
additional  judges  should  be  appointed  to 
assist  in  the  discharge  of  the  judicial  functions 
of  the  Lord  Chancellor;  be  it  therefore  en- 
acted, that  it  shall  be  lawful  for  her  Majesty 
to  nominate  and  appoint,  by  letters  patent 
under  the  Great  Seal  of  the  United  Kingdom, 
two  (it  persons,  being  or  having  been  respec- 
tively barristers  at  law  of  fifteen  years*  standing 
at  Ihc  least,  to  be  additional  judges  assistant 
to  the  Lord  Chancellor  in  the  discharge  of  the 
judicial  functions  of  his  office,  each  of  such 
additional  judges  to  be  called  Vice  Chancellor. 

20.  Power  to  supply  vacancies  in  office  of 
Vice  Chancellor. 

21.  And  not  to  authorize  a  certain  appoint- 
mi'Ut. 

22.  That  each  such  Vice  Chancellor  shall 
liavc  full   power   to  hear   aud  determine  all 


thif  act,  shall,  if  a  memher  of  Her  Alijeisty's 
Privy  Council,  lie  a  meipber  of  the  jttdkial 
committee  of  the  privy  council. 

25.  That  the  Vice  ChaiM-ellors  to  be  sp- 
pointed  in  pursuance  of  this  act  shall,  dur- 
ing the  continuance  in  office  of  the  pre- 
sent Vice  Chancellor,  respectively  have  rank 
and  precedence  next  to  the  Lord'Cbief  Biiron 
of  her  AJajesty's  ( ourt  of  Exchequer  at 
Westminster ;  and  that  the  Vice  Ch«ncelh>r 
to  be  appointed  in  pursuance  of  the  said  act  of 
the  fifty-third  year  of  the  reign  of  King  George 
the  Third,  and  the  Nice  Chancellors  to  he  Ap- 
pointed in  pursuance  of  this  act,  shall,  after 
the  death  of  the  present  Vice  Chancellor,  or 
his  resiguatinn  or  removal  from  his  office  re- 
spectively, have  rank  and  precedence  next  to 
the  Lord  Chief  Baroo  of  the  Court  of  Exche- 
quer at  Westminster,  and  as  between  them- 
selves shall  h.ive  rank  aud  precedence  accord- 
injf  to  seniority  of  appointment  to  theh"  re- 
spective ollic.  s. 

26.  Secretary,  usher  and  trainbearer. 

27.  Vice  Chancellor  to  hold  office  during 
his  good  behavour,  but  may  be  rumored  upaa 

.address,  ^c. 

28.  Oath. 


i 
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29.  Lord  Chancellor,  with  the  concurrence 
of  Master  of  the  Rolls  and  Vice  CbaDcellors, 
or  any  two  of  them,  empowered  to  make  or- 
ders, &c. 

31  Power  to  Lord  Chancellor,  &c.  to  re- 
verse, &c.  orders  of  the  Court  of  Exchequer. 

30.  that  it  shall  be  lawful  for  the  Lord 
Chancellor  and  the  Master  of  the  Rolls 
from  time  to  time  to  direct  that  any  causes 
or  matters  which  shall  be  at  any  time  or 
times  depending  for  hearin«r  or  aetermina- 
tion  before  the  Master  of  the  Rolls  for  the 
time  bein^«  shall  be  heard  and  determined  by 
the  Lord  Chancellor,  or  by  one  of  the  V^ice 
Chancellors  for  the  time  beinfr>  and  to  dlrtct 
that  any  causes  or  matters  which  shall  be  at 
any  time  or  times  depending  for  hearing  be- 
fore the  Lord  Chancellor  shall  be  heard  and 
determine  I  by  the  Master  of  the  Rolls  for  the 
time  being  ;  but  all  decrees  and  orders  to  be 
made  by  the  Master  of  the  Rolls,  or  by  any 
Vice  Chancellor  in  pursuance  of  such  direc- 
tion, shall  be  subject  to  be  reversed,discharged, 
or  altered  by  the  Lord  Chancellor. 

33.  Appointment  of  Richard  Richards, 
esi|uire,  to  be  a  Master  in  Chancery.  Re- 
ferences depeuding  before  the  Masters  on  the 
Equity  side  of  the  Exchequer  transferred  to 
him,  and  such  other  references  as  the  Lord 
Chancellor  shall  direct. 

33.  Her  Majesty  empowered  by  letters  pa- 
tent to  appoint  successors  to  Mr.  Richards. 

34.  Appointment  of  N.  Bucklaud,  the  pre- 
sent clerk  to  the  Master  in  Exchequer,  to  be 
chief  clerk  to  Master  in  Chancery,  &c. 

.'^5.  >alaries  to  Vice  Chancellor  and  his 
ofTu-ers,  and  to  Master,  to  be  paid  out  of  in- 
terest and  dividends  arising  from  suitors'  fund. 
5000/.  per  annum,  to  each  Vice  Chancellor, 
3(K)/.  to  secretary,  and  200/.  to  usher. 

36.  Her  Majesty  empowered  to  grant  an- 
nuity to  Vice  Chancellor  on  his  resignation. 
Such  annuity  may  be  limited  as  herein  men. 
tioned  ;  after  service  of  fifteen  years  or  per- 
manent infirmity.    Period  of  service. 

37.  Regulating  future  salitries  of  Vice  Chan- 
cellor appointed  under  53  G.  3,  c.  24. 

38.  3  &  4  W.  4,  c.  94. 

in.  Officert  of  the  Court. 

38.  Number  of  registrars  increased  to  ten. 
Provisions  for  filling  up  vacancies. 

39.  Registrars  to  attend  each  Judge  of  the 
Court  as  the  Lord  Chancellor,  &c.  shall 
direct.  In  case  of  illness  they  may  appoint  a 
deputy. 

40. 'Clerks  to  the  registrars  increased  to 
twelve.    Vacancies  to  be  filled  up  by  seniority. 

41.  Lord  Chancellor  empowered  to  fill  up 
vacancies  in  office  of  twelfth  clerk  to  the 
registrars. 

42.  Lord  Chancellor  empowered  to  increase 
number  of  clerks  in  the  Reg  strars'  Olhcc. 

43.  Preserving  rights  to  the  present  regis- 
trars and  clerks. 

44.  Proviso  as  to  succession  of  sworn 
clerks,  &c. 

45.  Office  of  Master  of  Reports  and  Entries. 

46.  Duties  of  registrars'  clerks. 


47;  Lord  Chancellor  to  be  empowered  to 
appoint  persons  to  keep  order  in  courts. 

48.  liuw  mailer »,  regulran^  and  clerks  to 
registrars,  shall  hold  t',elr  offices,— TXxvX  the 
masters  in  ordinary^registrars,  and  clerks  to  the 
rej^istrars,  appointed  and  to  be  appointed  under 
this  act,  shall  hold  their  respective  offices  du- 
ring  their  good  behaviour,  and  so  long  as  tbey 
shall  personally  give  their  attendance  upon  thetr 
respective  duties,  and  shall  conduct  themselves 
honestly  and  faithfully  in  the  execution  of  their 
said  olUces  respectively ;  and  that  tbey,  and  all 
other  persons  holding  any  office,  sittlation  or  em- 
ployment in  any  office  of  the  said  Court  of  Chan- 
cery, or  under  any  of  thejudges  or  officers  there- 
of, under  this  act,  shall  be  subject  or  liable  to 
such,  and  the  same  prohibitions,  prosecutions, 
penalties  and  punisliknents  as  are  by  the  said^act 
of  the  fourth  year  of  King  Williaih  the  Fourth 
imposed  or  directed  with  respect  to  the  masters 
in  ordinary  of  the  said  Court  of  Chancery,  and 
other  persons  holding  any  office,  situation  or 
employment  in  the  same  Court,  or  under  any 
of  the  judges  or  officers  thereof,  in  the  same 
manner  as  if  the  enactments  therein  contained 
relating  to  such  masters  and  other  officers  of 
the  said  court  respectively  were  here  repeated. 

49.  That  it  shall  be  lawful  for  the  Lord 
Chancellor,  with  the  concurrence  of  the  Mas- 
ter of  the  Rolls  and  Vice  Chancellors  for  the 
time  being,  or  any  two  of  them,  by  any  order, 
to  remove  from  his  office  any  officer  for  the 
time  bein^  of  the  said  Court  of  Chancery, 
holding officeduring  good  bcliaviour  (other  than 
a  master  in  ordinary)  for  some  sufficient  cause 
to  be  in  such  order  expressed ;  and  that  any 
officer,  clerk  or  messenger,  appointed  or  to  he 
appointed  under  the  authonttfj>/an  act  passed  ia 
the  fourth  year  of  the  reign  of  her  present 
Majesty,  intituled,  "^n  act  Jbr  facilitating  the 
administration  uf  justice  in  the  Court  o/ Chan'^ 
eery,**  shall  be  removable  at  the  pleasure  of  the 
Lord  Chancellor ^  with  the  concurrence  tijf  the 
Master  of  the  Rolls  and  i^ice  Chancellorsfor  ike 
time  being,  or  any  two  of  them, 

50.  Provision  for  certain  expences  and 
salaries. 

51.  Repeal  of  certain  provisions  of  3  &  4  W. 
4,  c.  94. 

52.  Salaries  to  registrars,  and  clerks,  and 
masters'  clerks,  paid  out  of  suitors'  fee  fund. 

53.  Allowance  to  registrars  for  copying,  &c. 

54.  (*ompensaUon  allowance  to  V.  R.  Bed- 
well,  under  3  &  4  WUi.  4,  c.  94,  saved.— 
Proviso. 

55.  Power  to  Lord  Chancellor  to  order 
retiring  annuity  to  Mr.  Richards  and  his  suc- 
cessors. 

56.  Power  to  the  Treasury  to  award  com- 
pensation to  any  odicer  of  the  ('ourt  of  Ex- 
chequer, to  be  paid  out  of  the  Suitors'  Fund 
in  Chancery.  Account  of  coinpensation  to  be 
laid  before  Parliament. 

57*  Provision  in  case  of  surplus  or  deficiency 
of  Fee  Fund. 
5S.  Power  to  invest  surplus  Interest  Fund. 

59.  Money  placed  out,  if  required,  to  an- 
swer demands  of  suitors  to  be  called  in, 

60.  Power  to  change  securities, 

T2 


260 


Proposed  Law  Re/arms :  Local  Courts. 


loral  ffotirU. 


Mr.  Fox  Maule  has  brought  in  a  hill» 
-which  contains  the  government  plan  for  the 
establishment  of  Local  Courts.  On  the 
present  occasion  we  shall  content  ourselves 
with  giving  the  general  outline  -  reserving 
all  observation  for  a  fature  time. 


Mr.  For  Maule  said,  the  measure  which  he 
was  about  to  introduce  was  the  same  as  that 
which  had  been  brought  l)efore  them  two 
years  ago.    The  first  principle  of  it  was  to 
extend  the  jurisdiction  of  the  county  courts  to 
sums  amounting  to  20/.    Whether  this  was  a 
proper  limit  they  were  not  there  that  night  to 
discuss,  for  the  point  would  be  reserved  for  an 
after  stage  of  the  bill.    In  establishing  the 
courts,  he  proposed  that  the^  should  be  per- 
amhulatory,  not  merely  connned  to  the  cen- 
tral town  of  the  district,  but  to  be  held  f^om 
time  to  time,  and  in  such  other  places  as  her 
Majesty's  Council  might  be  pleased  to  appoint. 
He  proposed,  in  the  next  place,  that  the 
judges  to  be  appointed  should  be  paid  by  a 
fixed  salary — that  they  should  be  permanent 
officers  appointed  by  the  Crown,  and  remov- 
able    by  the  same  power  which    appointed 
them.    He  proposed,  also,  that  their  salaries 
should  be  paid  out  of  the  proceeds  of  the 
court ;  and  when  the  fees  should  not  happen 
to  be  suflicieot  to  remunerate  the  judges,  in- 
stead of  paying  the  deficiency  out  of  the  county 
rates,  as  it  was  once  suggested  to  do,  he  pro- 
posed that  it  should  be  paid  out  of  the  con- 
solidated fund.    He  next  proposed,  in  refer- 
ence to  the  proceedings  of  those  courts,  to 
render  them  more  sim|Me,  so  that  the  meanest 
capacity  might  at  once  understand  their  na- 
ture.   He  proposed  to  do  away  with  all  the 
written  pleadings  which  at  present  existed  in 
the  county  courts,    and  that  the  pleadings 
should  commence  with  a  simple  summons, 
calling  on  the  defendant  to  appear  and  an- 
swer.   If  the  defendant  failed  in  the  first  in- 
stance to  appear,  judgment  in  absence  would  l)e 
given  against  him ;  but  if  he  could  afterwards 
shew  good  cause  why  he  had  not  appeared  in 
the  first  instance,  he  proposetl  that  the  judg- 
ment in  absence  should  lie  annulled,  and  a 
new  trial  granted.    It  was  also  proposed,  in 
«>rder  to  avoid  vexatious  delays,  that  if  the  de- 
fendant appeared  and  entered  his  defence, 
with  a  special  plea  for  making  it  attached, 
and  if  he  failed  to  sustain  his  defence,  the  judg- 
ment would  go  peremptorily  a^nst  him  m 
ul)scnce,  but  at  tue  same  time  it  was  thought 
advisable  that  the  judge  should  have  an  un- 
limited discretion  in  every  such  case,  either  to 
refuse  or  to  grant  a  new  trial.   It  wva  proposed 
that  the  judge  should  sit  alone  in  certaiu  cases ; 
that  he  should,  by  himself,  decide  ail  cases 
under  5/.,  but  in  cnses  above  5/.  and  under  CO/, 
it  was  proposed  to  leave  it  to  the  option  of  the 
parties  whether  they  should  l>e  tried  by  the 
judge  alone,  or  by  a  jury,  to  e<Hl^ist  of  five  in- 
dividuals     la  reference  to  the  cost.-*,  he  had 


duced.    He  had  next  to  propose,  what  might 
be  objected  to  by  gentlemen  learned  in  the 
IdW,  but  what  appeared  to  him  to  be  an  essen- 
tial part  of  any  system  for  the  easy  and  speedy 
recovery  of  small  debts — he  proposed  that  the 
parties  themselves  should  be  examined  if  found 
necessary,  and  that  all  witnesses  might  be  ex- 
amined without  reference  to  any  interest  they 
might  have  in  the  case.    He  proposed  nothing 
new ;  he  merelv  proposed  to  extend  to  sncb 
newly  created  judges  the  powers  which  the 
present  judges  had  under  the  1  &  2  Victoria. 
There  was  no  doubt  bnt  that  the  patronage 
which  the  Crown  would  receive  by  the  power 
of  appointing  the  judges  to  these  county  courts 
woiud  be  great.    He  antidpated  that  for  the 
purpose  of  disposing  of  the  business  under  the 
present  measure  the  number  might  possibly 
amount  to  twenty-five;    but  there  was  one 
circumstance  to  which  he  wished  to  call  the 
attention  of  the  house.    It  was,  that  almost  an 
equal  amount  of  patronage  existed  at  the  pre- 
sent moment,  without  the  house  being  aware 
of  it ;  for  since  the  measure  was  first  intro- 
duced no  less  than  twenty-two  local  bills  have 
been  framed,  very  similar  in  their  provisions 
to  the  present  measure.     To  every  one  of 
these  localities  the  power  of  appointing  the 
judge  was  vested  in  the   Lord  Chancellor, 
and   the    house   would    observe    that    these 
twenty-two  local  courts  would  all  be  merged 
into  the  present  general  measure.    The  pa- 
tronage under  the  present  measure  could  only 
be  made  to   vest  m  the  Crown.     It  would 
not  be  safe  to  place  it  in  any  other  source 
than  one  which  was  responsible  to  both  houses 
of  parliament.     In  reference  to  the  patronage 
which  at  present  belonged  to  the  manorial  and 
other  courts,  he  did  not  propose  to  do  away 
with  the  jurisdiction  of  any  of  these.     His  ob- 
ject was  merely  to  improve  the  administration 
of  justice  in  the  county  courts,  and  such  courts 
as  the  courts  of  requests  would  still  be  open  to 
the  public  if  they  chose  to  make  use  of  them. 
He  proposed  that  the  salary  of  each  iudge 
should-  be,  in  the  first  instance,  800/.  per 
amium ;  and  that  it  should  increase  as  the 
business  increased,  but  in  no  case  should  it 
exceed  1500/.  per  annum.    The  judges  would 
not  be  allowed  to  practise.     He  had  now 
sketvhed  the  outline  of  the  measure,  the  great 
feature  of  which  was  that  which  went  to  estab- 
lish throughout  the  country  local  perambula- 
tory  courts  to  which  the  poorer  crediiors  would 
have  immediate  access.     Instead  of  a  court 
which  obliged  both  them  and  their  witnesses 
to  travel  an  inconvenient  distance  to  attend, 
they  would  now  have  one  near  to  their  own 
homes,  and  one  that  would  give  them  cheap 
and  speedv  justice.     He  hoped  that  the  mea- 
sure woufd  be  the  means  of  giving  to  the 
lower  classes  a  confidence  in  the  good  inten- 
tions of  parliament  towards  them.    He  had 
witnessed   the  beneficial  effects  of  a  similar 
system  in  that  part  of  the  kingdom  with  which 
ha  was  more  immediately  connected.    Three 
years  since,  a  measure  passed  through  parlia- 
ment, which  attracted  little  notice ;  out  which 


no  doubt  but  that  they  would  be  greatly  rc-^gave  a  power  to  her  Majesty  to  declare  in 
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wfaaC  pfut  of  any  county  in  ^^cotland  tbe.  sheriff 
should  hold  his  small  debt  court.  That  mea- 
sure had  worked,  and  was  still  working,  greatly 
to  the  beuelit  of  the  people  of  Scotland,  and  he 
sincerely  hoped  that  this  session  would  see  a 
similar  measure  bestowed  on  the  people  of 
England, 

We  may  add,  that  we  believe  no  appeal 
is  to  be  allowed,  and  that  the  party  will  be 
compelled  to  go  into  the  County  Court  for 
all  matters  amounting  to  20/.,  as  well  ac- 
tions of  tort  as  others,  not  having  the  option 
of  going  to  the  Superior  Court,  except  when 
the  title  to  land  is  involved.  Tike  Lord 
Chancellor  and  Chief  Justice  are  authorized 
to  make  rules  for  the  new  County  Courts. 


Stonfcrttptrp,  Inislbinxpf  au)r  lunacy. 

Mr.  Fox  Maule  also  introduced  another 
biU,  founded  on  the  recommendations  of  the 
Report  of  the  Bankruptcy  and  Insolvency 
Commissioners,  which  we  so  fiilly  adverted 
to  in  our  last  volume.  He  treated  it  as  hing- 
ing on  the  success  of  the  County  Courts'  Bill. 
The  following  is  the  statement  of  its  pro- 
visions : 

Mr.  F,  Maule  said,  for  the  sake  of  argument, 
he  would  presume  that  countv  courts  had  been 
establisheo,  and  being  established,  heproposed, 
by  a  second  measure,  that  the  Lord  Cfbancellor 
should  have  power  to  refer  to  them  matters 
relating  to  bankruptcy,  insolvt'ncy,  and  lunacy. 
Tbe  great  question  of  the  bankruptcy  and  in- 
solvency laws  must  remain  for  more  skilful 
and  practised  hands  than  his;  that  subject 
must  be  treated  in  a  separate  bill,  and  by  those 
who  were  both  more  extended  in  their  views 
and  more  practical  in  their  habits.  All  he 
proposed  to  do  on  the  present  occasion  was, 
to  empower  the  Lord  Chancellor  to  remit  to 
county  courts  matters  at  present  disposed  of 
by  country  commissioners,  of  whom  it  ap- 
peared, by  a  report  already  laid  before  the 
nouse,  that  there  were  700  in  140  different 
dbtricts  of  the  kingdom.  The  duties  they 
discharged  in  bankruptcy  he  wished  to  be  un* 
dertakeu  in  future  by  the  judges  of  county 
courts,  and  the  saving  thus  effected  would  go 
.  far  to  provide  for  the  increased  expense  of  the 
county  courts.  As  to  insolvency,  ne  proposed 
that  the  same  course  should  be  pursued,  and 
he  begged  to  refer  the  house  for  information 
10  the  report  of  the  commissioners  on  the  sub- 
ject, which  would  at  once  show  the  saving  to 
be  effected,  and  the  frequent  circuits  of  the 
judges  of  the  county  courts  would  aiford  more 
speedy  relief  to  debtors  than  the  present  com- 
miiKs'oners,  who  only  make  their  circuits  thrice 
a  year.  ^To  the  county  courts,  in  the  third 
placclie  intended  to  carryall  matters  relating 
to  lunacy.  It  was  admitted  that  the  present 
system  worked  most  inconveniently,  and  bv 
the  change,  a  saving  of  not  less  than  10,000/. 
a-year  would  be  accomplished.    It  might  be 


asked  if>  with  the  number  of  new  Judges  pro- 
vided in  the  first  bill,  he  hoped  to  be  able  to 
discharge  all  these  duties?  They  mi^ht  or 
might  not  be  sufficient ;  and  in  order  that  the 
duties  imposed  might  not  be  too  much  for 
those  who  had  to  discharge  them,  he  wished 
to  give  to  the  Lord  Chancellor  the  power  of 
increasing  the  number  of  judges,  in  order  that 
they  might  keep  pace  with  the  increase  of 
business.  If  tlie  nouse  permitted  him  to  in- 
troduce this  second  bill,  he  hoped  that  ic 
would  proceed  pari  passu  through  its  various 
stages  with  the  first. 


C(f  6n(r«irf|Ueiiwnt  of  Copff^oW. 

Tbbrs  seems  a  reasonable  probability  of 
some  legislation  taking  place  in  the  present 
session  with  respect  to  the  enfranchisement 
of  copyholds,  and  in  order  to  put  our 
readers  in  possession  of  the  present  state  of 
the  question,  it  may  be  well  briefly  to  state 
what  has  recently  been  done  in  the  matter. 
In  1835,  the  present  Attorney  General 
introduced  four  bills  *  having  for  their  ob- 
ject to  carry  into  effect  the  recommendations 
of  the  Real  Property  Commissioners  on  the 
subject ;  but  they  did  not  obtain  the  appro- 
bation either  of  the  profession  or  of  the  per- 
sons interested  in  this  kind  of  property. 
They  were  however  renewed  in  the  session 
of  1836,  but  did  not  make  any  progress  in  * 
that  session.  In  1837  nothing  appears  to 
have  been  done  with  respect  to  these  bills ; 
but  in  1838  the  Attorney  General  again 
brought  them  in,  and  they  were  referred  to 
a  select  committee  ;^  the  general  subject  of 
enfranchisement  was  also  referred  to  the 
same  committee,  and  they  made  a  short 
but  important*  report  on  the  subject, 
pointing  out  the  disadvantage  of  the  copy- 
hold tenure,  and  recommending  its  "  speedy 
and  entire  abolition  as  a  means  of  greatly 
simplifying  and  improving  the  law  relating 
to  real  property,"  desiring  that "  measures 
might  be  speedily  taken  to  accomplish  this 
object  with  reference  as  well  to  lands  of 
customary  as  of  copyhold  tenure,"  and 
giving  it  as  their  opinion  that  "  the  best 
mode  of  effecting  it  would  be  by  giving 
every  facility  to  enfranchisement  for  a  short 
term  of  years,  and  that  after  that  period  the 
enfranchisement  should  proceed  on  the  com- 
pulsory principle,  and  recommending  that  a 
bill  having  this  object  should  be  introduced 
in  the  next  session  of  parliament."  In  the 
niext  session  (1839)  accordingly,  this  bill 

a  Printed  1 1  L.  O.  and  15  L.  O. 

b  15  L.  O.  369. 

c  Prmted  16  L.  O.  425. 
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was  introduced  by  Mr.  James  Stewart,  with 
the  sanction  of  the  committee,^  and  three 
modes  of  enfranchisement  were  provided  for 
by  it.  1.  The  lord  and  three-fourths  of 
the  tenants  in  value  and  a  majority  in  num- 
ber might  bind  the  remaining  tenants,  and 
thua,  through  the  medium  of  the  Tithe 
Commissioners,  eflPect  an  enfranchisement  of 
a  whole  manor.  2.  After  a  certain  period, 
compulsory  powers  were  vested  in  the  com- 
missioners for  effecting  a  general  enfran- 
chisement of  manors ;  and  3.  Enfranchise- 
ment might  be  effected  with  the  simple  con- 
currence of  the  Tithe  Commissioners.  The 
compulsory  clauses  of  this  bill  met  with  con- 
siderable opposition,  and  they  were  eventu- 
ally abandoned,  and  the  bill  then  passed  the 
House  of  Commons,  and  was  carried  up  to 
the  House  of  Lords,  retaining  only  the  first 
and  third  modes  of  enfranchisement.  Its 
second  reading  was  moved  by  Lord 
Brougham,  but  it  did  not  proceed  further, 
owing  to  the  lateness  of  the  session.  In  the 
debate,  however,  which  took  place  Uie 
principle  of  the  bill  was  admitted.^  In  the 
next  session  (1840)  the  bill  was  introduced 
by  Lord  Brougham  as  originally  introduced 
in  the  Commons  with  the  compulsory 
clauses  ;  but  shortly  after  introducing  it,  his 
lordship  having  gone  abroad,  and  not  re* 
turning  until  a  late  period  in  the  session, 
nothing  further  was  done  with  the  bill  in 
that  year.  In  the  mean  time  Lord  Redes- 
dale  '  introduced  a  bill  on  the  same  subject, 
which^  adopting  the  bill  as  introduced  in 
1839,  for  its  foundation,  made  the  alteration 
of  commuting  the  rents,  fines,  and  heriots, 
and  the  lord's  rights  in  timber  for  a  rent- 
charge,  but  leaving  the  tenure  still  copyhold. 
The  machinery  by  which  the  measure  was 
to  be  worked — the  tithe  commission — was 
the  same  in  both  bills,  and  the  general 
wording  of  the  clauses  was  also  the  same. 
This  bill  was  introduced,  but  no  step  was 
taken  in  it  during  last  session. 

In  the  present  session  Lord  Brougham 
has  introduced  the  bill  pretty  much  as  it 
stood  in  1839>  and  Lord  Redesdale  has  re- 
introduced his  bill,  nearly  the  same  as  he 
originally  laid  it  on  the  table  of  the  House 
of  Lords ;  and  both  bills  have  been  referred 
to  a  select  committee.  It  is  not  for  us  to 
Bay  what  will  be  done,  but  we  think  it  would 
meet  the  justice  of  the  case  if  the  two  mea- 
sures were  amalgamated,  giving  the  parties 
the  option  either  to  conunute  or  to  enfran- 
chise as  they  thought  proper. 


We  shall  now  enable  our  readers  to  judge 
for  themselves  as  to  the  difference  between 
the  two  measures.  Having  formerly  printed 
Lord  Brougham's  bill  at  considerable  length, 
we  shall  content  ourselves  with  a  short 
abstract  of  the  present  bill. 


«  Printed  17  L.  O.  360. 

•  18  L.  O.  237. 

i  Printed  19  L.  O.  392. 
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ilBSTRACT  OF  THB-BILL. 
SBC. 

1—8.  Appointmentof  Tithe  Com missioncn 
to  carry  act  into  execution. 

9 — 11.  Provision  as  to  tbe  Crown,  and  per- 
sons under  disabilities. 

12 — 23.  Meetings  of  lords  and  tenants  for 
enfranchisement  of  whole  manors,  ami 
subsequent  proceedinsfs. 

24 — 30.  Valuation  of  ri|(ht8  and  interests. 

31 — 36.  Schedule  of  apportionment. 

37—42.  Commissioners  may  hear  and  deler- 
roine  disputes^  subject  to  appeal. 

43 — 44.  Court  rolls  to  be  preserver].  Man- 
damus to  be  obtaiued  against  lord  vr 
steward. 

45 — 50.  Expences  under  the  act;  and  see 
sec.  30. 

51 — 64.  Payment  of  consideration  for  en- 
franchisement, &c. 

65 — (iQ»  Lands  to  become  freehold,  bat 
riffhtd  to  be  reserved. 

67.  Enfranciiised  lands  not  to  be  subject  to 
thetiile  of  the  lord. 

68 — 70.  Provisions  for  enfranchisetiients  of 
manors  before  aj(reement  under  act. 

71.  Proceedings  under  act  exempted  fnun 
stamp  duty. 

72.  Punishment  for  false  evidence,  &r. 
73«-76.  Limitation  of  actions  axaiost  com« 

miasioners,  &c. 
77.  Interpretation  clause. 

BCMMARY  OF  TllB  MLL. 

The  oliject  of  this  bill  is  to  enable  lords  and 
tenants  ot  copyhold  and  customary  lands,  &c. 
to  effect  an  enfranchisement  through  the  tithe 
commission. 

As  the  enfranchisement  is  to  I>e  voluntary, 
both  lords  and  tenants  must  consent,  or  they 
cannot  avail  themselves  of  the  measure:  thus 
it  does  not  enable  lords  to  compel  their  tenants, 
nor  tenants  to  compel  their  lords,  to  enfran- 
chise ;  the  concurrence  of  both  is  necessary. 

But  the  bill  is  compulsory  so  far  as  that  in 
cases  where  the  parties  having  two-thirds  of  the 
tenants'  interest  (and  being  also  a  majority  in 
number  of  the  tenants)  agree  in  the  terms  of 
the  bill  to  effect  an  enfranchisement,  the  re- 
maining third  is  liound  by  that  agreement ;  f»at 
even  this  compulsory  power  does  not  extend 
to  mines  or  minerals,  nor  to  the  lord's  rever- 
sion on  grants  for  life  or  term  of  years  where 
there  is  no  right  of  renewal . 

The  meetings  for  effecting  tliis  agreement 
(which  are  for  the  enfranchisement  of  entire 
manors)  are  to  lie  convened  by  public  adver- 
tisement} and  due  provisioos  are  made  for 
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ascertaittiiijf  and  rcpretfentii)i(  the  intecest  of 
all  partiea.  Wben  maile,  tlie  afifreemeiiu  are 
to  be  cuDfirmed  by  tUe  titke  commMsioners, 
who,  after  the  receipt  of  the  necessary  valu- 
ations and  information  from  the  valiitrs  ap- 
pointe«l  by  the  parties  (<.  24)^  (the  stewards, 
&e.  bein;^  re(]uired  to  furnish  the  nece.'''8ary  in- 
formation (ela<i«e  S7)  on  beinj^  paid  their  costs 
as  part  of  the  ^neml  expenceni,  are  to  make 
asebedule.of  apporticvmiieut,  of  which  copies 
are  to  lie  forthwith  deposited  with  the  steward 
or  lord  of  the  manor  for  inspection,  time  being 
allowed  and  fixed  fur  notices  to  purties  inte- 
rested, the  correction  of  errors,  and  hearings  of 


appeal ;  and,  snhjec^i  to  such  pnwtbione,  ibe 
appanioument  is  completed  by  the  ronfiriiia- 
tion  of  the  eommioaioners  tmder  their  Stands 
and  aeald.  Copies  of  tlie  confirmed  apportion- 
ment are  tJien  to  lie  lodged  with  the  steward 
and  clerk  of  the  peace,  parties  interested  hnv«n|; 
access  to  them,  and  beiut;  entitled  lo  ihspeciion 
and  copies  on  |iayiiieiit  ot  a  reasonable  fee. 

The  court  roils  are  to  i*e  pceaerved  by  the 
lord  fur  the  purpose  4if  lurntshin^  evidence  of 
titles,  or,  if  tlie  lord  see  fit,  he  may  deposit 
tkea  with  an  oflicer  to  lie  appointed  by  the 
Lond  Chancellor,  and  aubjectad  to  ike  jnri(i<tic- 
Cwn  of  the  Court  of  Qiaoeery  lior  such  pur- 
pose. 

The  general  eapeaces  of  ilie  enfraueUaement 
■re  to  he  borne  by  tJie  parties,  in  8«K«h  propor- 
tions as  the  c«iinmissiooer8  may  ^k  in  the 
schedule  of  a()porti?inineiit. 

CopyhoUlers  with  limited  interests  are  eaa- 
Med  to  charge  the  cxpetices  on  the  lauds  lo 
which  tliey  relate. 

Ami  Uie  expeaces  of  lonls  of  manors  having 
particular  interests,  or  being  tnislees,  are  to 
lie  payable  o 111  of  the  first  mouies  prodtieed 
by  the  enfranchisement. 

The  13th  clause  provides  for  the  <erms  4Ni 
which  the  agreement  may  he  mado ;  vie.,  by  a 
sum  certain  to  be  paid  fur  the  etifranchlsoment 
generally  of  the  lands,  or  Cor  fiue%  wliether 
arhttmry  4ir  certain,  and  4sbe  like  for  lieriota ; 
also  a  certain  number  of  years'  purchase  for 
quit  and  ^ther  manorial  rents,  «nd  a  iMim  oer- 
tam  for  tttnber,  and  otiier  r'^hts  forming  the 
•ubjeel  of  the  agreement,  the  valnera  havmg 
poMfer  to  increase  or  diminish  that  amount  lo 
such  an  extent  per^rent.  as  the  parties  may 
agree,  or  the  valuers  may  he  directed  to  fix  fthe 
aiaoant  to  he  paid  in  each  ease,  suL^eet  to  the 
approbation  of  the  commissioners,  and  Ihi? 
agreement  may  in  like  ^manner  provide  for  the 
costs  and  fur  eompensalion  to  the  steivards, 
whkh  the  eommissioners  have  the  power  to 
award  in  the  schedule  oi  apportiomiient.— * 
(Clause  31.) 

And  by  llie  dSth  eUuse,  the  lands  enfirao- 
ehised  are^to  stand  <chaq{cd  with  the  sums  thus 
fined  as  coiufienaation  to  the  Jords  Dor  enfran- 
chisement, and  lo  the  stevvards,  and  iateresi 
'Irom  the  day  fixed  m  ihe^^pportionment  until 
payment ;  the  parties  seised  of  the  manor 
Leiqg  deemed  mortgagees  in  fee  in  .trust  for 
such  purposes,  \%ith  power  to  the  lords  to  dis- 
train lor  the  iutccest,  if  due,  as  ior  rent  in 


Tenants  for  life  or  other  limited  interest,  or 
of  lamU  not  exceeding  201,  annual  value,  may 
defer  tlie  payment  of  the  consideration  till  the 
next  act  or  event  on  which  a  fine  would  other- 
wiiie  have  been  payable,  but  with  such  addition 
as  the  commissioners  shull  direct. 

All  other  tenants  have  the  option  of  post- 
poning payment  for  fourteen  years,  interest  (at 
4/.  per  cent.)  being  payable  in  the  ineaawhiie. 
\Vbeu  the  lord  is  alisolute  owner,  the  enfrau- 
chiseuiept  money  is  payable  to  htm  ;  when  he 
has  but  a  limitecl  estate,  or  is  under  legal  di:*- 
aliility,  the  principle,  common  in  such  cases,  is 
adoptcMi  of  monies  above  200/.  beuig  paid  into 
tlie  Court  of  £xclie4|uer,  to  the  account  of  the 
copyhold  commiisioners,  and  to  be  payable  on 
a  suniaaary  petition  to  the  parties  shovviug 
themseNes  entitled,  pursuant  to  the  I  Ceo.  4, 
c.  3o ;  and  the  custoniary  provisions  for  pay- 
ment to  guardians,  &<*.  when  under  200/.,  or  to 
parties  when  under  20/.,  are  added. 

L<auds  thus  eiifranchished  are  to  become 
freehold,  subject  to  the  payment  of  the  consi- 
deration for  enfranchisement,  any  commonable 
rights  uf  the  tenants  being  preserved. 

Reservation  is  made  of  all  other  rights  lie«- 
longing  to  lords ;  such  as  escheats,  fairs, 
markets,  uppotntinents,  sporting,  and  the  like, 
and  all  viifltt  of  mines  and  ainerals. 

Provision  is  made  for  lords  and  tenants,  witli 
the  consent  of  commissioners,  naaking  volun- 
tary agreements*,  without  the  delay  of  adopting 
the  proceedings  of  the  act,  liefore  any  mano- 
rial agreement  is  oiade;  and  if  any  twelve 
tenants  concur  in  such  agreement,  tlie  appor- 
tionment snay  be  effected  by  the  commissioners, 
and  any  enfranchiseikients  may  be  efifectecl 
notwithstanding  tlie  act. 

The  agreeii  ents,  4kc. ,  tuider  the  act  are  to  he 
free  of  stamp  duty. 

An  interpretation  dense  is  added,  which 
^defines  the  meaning  of  the  following  leading 
words  ;  vix,— **  Manor,"  ••  Lord,"" Steward," 
''Tenant or  Tenants/'  Land  or  Lands,"  **  En- 
'franchisement,"  "  Person,"  and  extending  the 
aiogular  and  masculiue  in  the  usual  way. 

COPYHOLD  BfLL.'^No.  //. 

Sect  I.  Preamble  and  appointment  of  com* 
mUihners, 

2.  Sttfle  of  eommtsitoheri,  teal,  dfc, 

3.  Report  to  Secretary  (f  State,  fjfc. 

4.  Aaktnnt  eommistionertp  ^e, 

5.  No  commlumien  or  assistant  commie* 
iioners  to  sit  in  House  of  Commons. 

6.  Operation  of  act  limited  to  ten  years. 

7.  S'ifanes  and  allowances  of  commissioners, 
assistant  commissioners,  secretary,  8fC, 

B.  To  ^e  paid  oui  of  consolidated  fund. 

9.  Declaration, 

10.  Commissioners  may  delegate  povers, 

11.  Manors  and  lands  vested  in  brown. 

12.  Disabilities  ot  lords  or  tenants  provided 
for. 

13.  Power  to  appoint  attorney. 

[rhe  first  thirteen  sections  are  taken  alinnst 
verbatim  from  Lord  brougham's  bill.] 
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14.  Power  to  call  «  meeting ^  ^c.^Any  one 
or  more  of  the  lords  or  tenants,  whose  interest 
shall  not  he  less  than  one  fourth  of  annual  value 
of  manor  or  lands,  may  call  a  meetinfif  of  the 
lords  and  tenants  ( by  notice  to  lie  affixed  twen- 
ty-one days  before  the  Daeetiuff  on  principal 
outer  door  of  church  of  parish  within  the  limits 
of  which  the  manor  or  greater  part  in  value 
extends,  or  on  door  or  conspicuous  part  of  some 
house  or  building  where  Courts  are  usually  held, 
and  twice  advertised  in  some  newspaper,  or 
once  in  each  of  two  newspapers  generally  cir- 
culated in  the  county,)  for  the  purpose  of  mak- 
ing an  agreement  for  the  general  commutation 
of  the  rents,  fines,  and  heriots  thereafter  to 
become  due  in  respect  of  lands  holden  of  such 
manor,  and  of  the  lord's  rights  m  timber;  and 
every  lord  or  tenant  present  at  such  meeting 
shall  liear  his  own  ex  pence  of  attendance ;  and 
the  lords  and  tenants  present  at  such  meeting, 
the  latter  of  whom  being  not  less  than  a  majority 
of  the  tenants  in  number,  and  the  lord's  and 
tenants'  interest  in  the  manor  and  lands  not 
being  less  than  two  thirds  of  the  annual  value 
thereof^  may  proceed  to  make  and  execute  an 
agreement  for  commutation  of  the  rents,  fines, 
and  heriots  thereafter  to  become  due  in  respect 
of  the  lands  holden  of  the  manor,  and  of  the 
lord's  rights  in  timber:  and  if  so  expressly 
agreed  between  such  lords  and  tenants,  the 
commutation  may  be  made  to  extend  to  rights 
in  mines  and  minerals,  but  otherwise  shall  not 
extend  to  affect  such  rights. 

15.  Term$  on  which  agreement  map  be  matte, 
•^— Such  aj^reement  may  be  entered  into  for 
commutation  of  the  lord's  rights  on  payment  to 
him  of  an  annual  sum  by  way  of  rent-charge, 
and  of  a  small  fixed  fine  upon  death  or  aliena- 
tion, in  no  case  exceeding  five  shillings;  the 
rent-charge  to  commence  (except  where  other- 
wise directed  by  the  commissioners)  from  the 
same  date,  and  to  be  valued  and  variable  (when 
exceeding  twenty  shillings)  according  to  the 
price  of  com,  in  the  same  manner  as  the  tithe 
commutation  rent- charge ;  and  the  amount  of 
the  rent-charge  may  be  fixed  by  the  agreement, 
or  separate  rent- charges  may  be  agreed  upon 
between  lord  and  tenant,  or  the  rent-charge  may 
be  subject  to  diminution  or  increase  to  such  an 
amount  per  centum  as  shall  be  agreed  on  ,•  and 
the  agreement  may  determine  the  apportion- 
ment for  each  tenant,  or  the  rent-charge  and 
apportionmeiit  may  be  left  to  be  fixed  by  valu- 
ers, subject  to  the  approbation  of  the  commis- 
sioners. 

16.  y4  provisional  agreement  may  be  made. 
17*  Proportional  interest  how  to  le  computed. 

18.  Power  to  adjourn  meetings,  but  notice 
of  adjournment  to  be  once  advertised. 

19.  Agreement  to  hear  date  the  day  on  which 
the  first  signature  shall  be  attached  to  same,  or 
minutes  thereof,  and  to  be  in  such  form  as  the 
commissioners  shall  from  time  to  time  direct. 

20.  Commissioners  to  frame  and  circulate 
forms. 

21.  Suits  and  differences  may  he  referred  to 
arbitration, 

22.  Commissioners  to  require  consents  of  ec- 
clesiastical corporations^^  or  other  bodies,  whose 


iiitertsts  appear  to  be  affected,  to  be  annexed  to 
the  agreement. 

23.  Agreement  to  be  confirmed  by  comsns' 
sioners, 

[Sections  16  to  23  are  taken  almost  verba, 
tim  from  Lord  Brougham's  bill.] 

24.  j4ppointment  of  valuers, — At  meeting,  or 
adjourned  meeting,  valuers  to  be  appotntni  to 
make  valuations,  apportionments,  and  sche- 
dules, as  follow ;  (f.^.)  if  the  commutation  is  in 
consideration  of  a  rent-charge  payable  to  the 
lord  and  fixed  by  the  agreement,  the  tenants  to 
appoint ;  and  if  majority  in  numlier  and  valae 
do  not  agree,  then  two  or  other  even  number 
to  be  appointed,  half  by  namber  and  half  by 
value  I  and  when  the  commntation  is  not  in 
consideration  of  a  fixed  rent-charge,  half  the 
valuers  to  be  appointed  by  the  lord  and  half  by 
the  tenants. 

25.  f^aluert  to  apply  to  the  commissioners  fwr 
instructions,  and  are  then  to  procerd  to  ascertain 
value  of  lands,  and  make  out  and  send  to  office 
of  commissioners  such  valuation ;  umpires  to 
be  appointed  by  commissioners. 

2o.  Power  to  enter  lands,  4^.  Valuers  and 
umpires  to  make  declaration  before  acting. 

27.  Steward  to  furnish  information,  for  the 
purpose  of  enabling  valuers  to  make  valuation, 
and  otherwise  to  facilitate  commutations  under 
the  act ;  the  steward  shall,  on  request  by  valuers 
or  chmruian  of  meeting,  make  a  correct  state- 
ment in  writing  of  the  tenants  of  the  manor ; 
description  of  their  lands;  the  amount  of  assess- 
ment to  poor  rate ;  amount  received  for  heriots 
in  respect  of  each  tenant,  for  three  times  pre- 
vious; and  any  other  information  which  the 
commissioners  shall  direct.  Shall  produce  same 
for  inspection  at  the  meetings,  and  allow  ex- 
tracts to  be  taken,  and,^ipon  request  by  valuers, 
deliver  to  them  a  copy  of  such  schedule,  or  the 
parts  which  they  may  require  for  such  state- 
ments and  extracts;  the  steward  to  receire 
such  sum  as  shall  be  agreed  on,  and  fourpence 
for  seventy. two  words,  for  copies  or  extracts. 
The  steward  shall  also  within  three  calendar 
months,  or  such  time  as  the  commiasiooen 
shall  fix,  make  out  and  send  to  them  a  achedole 
of  various  particulars,  and  add  such  other  in- 
formation as  commissioners  may  direct.  Power 
to  make  inquiries  by  post  as  to  ages  of  tenants, 
and  enactment  that  tenant  refusing  to  give  in- 
formation shall  not  afterwards  be  allowed  to 
object  to  age  stated,  and  penalty  on  giving  un- 
true statement.  Steward  to  give  from  time  to 
time  such  other  information  to  commissioners 
as  they  may  require,  with  penalty  on  default. 

28.  Fatuers  to  tahe  particubir  circumstances 
of  each  case  into  eonsiaeration, 

29.  Schedules  of  valuation  to  be  deposited  for 
inspection,  and  meeting. to  determine  obf actions, 

30.  Erpences  of  proceedings  for  effecting 
any  commutation  under  the  act. 

3 1 .  Schedule  to  be  made  by  the  commissionen, 

32.  Schedule  of  appurtionment  to  be  in* 
spectedf  errors  pointed  out  and  rectified,  and 
then  confirmed, 

33.  Copies  of  confirmed  apportionment  to  be 
deposited  with  steward  and  clerh  of  the  peace* 
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M,  Ntke  lu  portieM. 

35.  Cummisiioners  map  ctn-reci  errori  wiih 
coueni, 

[Sections  28  to  35'  are  taken  almost  ver. 
battm  from  Lord  Brougham's  bill.] 

36.  L*in/fsi(f  be  dUcharged from  renti,  fines, 
and  kerioii^  and  rights  in  iimberp  and  n  rent 
charge  and  fUed  fine  to  be  paid  in  lieu  thereof  . 
—This  (lischam  is  to  take  place  from  the  first  of 
January  next  tollowing  the  confirmation  of  the 
apportionment ;  and  from  that  day«  or  from 
snch  time  as  shall  be  fixed  by  the  commis- 
sioners, a  rent-char)(e  is  to  be  payable,  and  a 
fixed  fine  upon  death  or  alienation,  to  be  stated 
in  the  apportionment  i  the  rent-charge  (when 
it  shall  exceed  twenty  shillin^^s)  to  be  rained 
in  bushels  of  wheat,  barley,  and  oats,  and 
variable  according  to  the  prices  of  such  grain, 
in  the  same  manner  as  the  tithe  commutation 
lent-cham. 

37.  Schedule  of  apportionment  to  tpecify  in 
trhat  events  any  rent'Churge  is  to  be  increased 
or  diminished. 

38.  Power  toeommistionersto  appoint  valuers, 

39.  Commissioners  may  hear  and  determine 
disputes  and  settle  boundaries, 

40.  Subject  to  appeal  by  iuue  at  law  or  on 
case  stated, 

41.  Proceedings  not  to  abate  by  death  of 
parties, 

42.  In  case  of  death,  actions  to  be  brought,  Sfc, 

43.  Statute  of  limitations  not  to  be  affected, 

44.  Power  to  summon  witnesses,  6fc, 

45.  Ejppences  o/' witnesses,  ^c, 

[Sections  38  to  45  are  taken  nearly  ver*- 
batira  from  Liord  Brougham's  bill.] 

46.  Tenant  paying  rent^harge  to  be  allowed 
the  same  in  account  with  his  landlord, 

47.  ff^hen  rent^har^e  is  in  arrear  for 
tweuty-one  days  after  half-yearly  day  of  pay- 
ment, the  person  entitled  may  distrain, 

48.  f^hen  rent  charge  is  in  arrear  for  forty 
days  after  half-yearly  day  of  payment,  and 
there  shall  be  bo  sufficient  distress  on  the 
premises  liable  to  it,  a  writ  is  to  be  issued  by  a 
judge  at  fFestminster,  directing  the  sheriflf  to 
summon  a  jury  to  assess  arrears*  Upon  the 
execution  of  this  writ  the  owner  of  the  rent- 
charge  may  sue  out  a  writ  of  habere  facias 
possessionem,  directed  to  the  sheriflf,  who  is  to 
deliver  possession  of  lands  to  such  owner,  who 
may  hold  them  until  arrears  and  costs  (the 
arrears  not  being  more  than  two  years'  arrears 
above  the  time  of  possession)  shall  be  satisfied. 

49.  Account  how  to  berendered,^-'Tht  court 
out  of  which  the  writ  shall  have  issued,  or  any 
judge  at  chamliers,  may  order  the  owner  of  the 
rent-4  harge  to  account  for  the  rents  and  profits 
of  the  lands,  and  to  pay  over  the  surplus  (if 
any)  to  the  person  entitled,  and  thereupon  a 
writ  of  supersedeas  is  to  issue.  ()ourt  or  judge 
by  rule  or  order,  may  give  summary  relief. 

50.  Powers  of  4  ^b  IF,  4,  e.  22,  to  extend 
to  rent-charges  under  this  act, 

51.  Rents,  fines,  heriots,  or  other  manorial 
rights,  which  may  be  subject  to  commutation, 
due  before  the  commutation,  nor  to  be  affected. 


52.  Power  to  rjlfit  a  voluntary  commuttttion, 
— ^Tlie  lord  and  any  one  or  nnire  tenant  or 
tenants  cif  any  manor  (whatever  may  be  their 
respective  interests)  may  enter  into  an  agree* 
uieot,  with  the  consent  of  the  commissioners, 
for  the  commutation  of  the  lord's  rights  to 
rents,  fines,  and  heriots,  and  any  other  of  the 
lord's  rights,  in  consideration  of  a  rent-chaige, 
variable  as  before  mentioned  (where  it  shall 
exceed  twenty  shillingf>)  and  of  a  small  fine 
certain  (nut  exceeding  five  shillings)  on  death 
or  alienation 

53.  Power  to  lords  and  tenants  to  effect 
voluntary  enfranchisements, 

b4»  How  such  enfranehiscmentsmoy  be  ^ected 

55.  Commissioners,  before  giving  their  consent 
to  the  agreement,  shall  upon  the  written  request 
of  any  three  or  more  tenants,  parties  thereto, 
satisfy  themselves  of  the  title  to  the  manor ; 
and  the  expeuces  of  that  investigation,  as  well 
as  the  general  expences,  shall  be  borne  by  the 
parties,  as  may  be  agreed  upon ;  aud  in  defauir, 
as  the  comm'ssioners  shall  direct. 

56.  Where  the  lord  is  entitled  only  for  a, 
limited  interest,  or  shall  be  under  disability, 
the  purchase  money  to  be  applied  in  manner 
after  provided  for. 

57.  Power  to  tenants  for  l\/e,  and  tenants 
whose  lands  are  not  of  more  than  the  annnal 
value  of  20/.,  to  defer  in  certain  cases,  payment 
of  a  portion  of  the  consideration  for  enfran- 
chisement until  the  next  event  at  which  a  fine 
would  lie  payable. 

58.  When  the  sum  becomes  due,  the  lord 
shall  be  entitled  to  the  rents  an<l  profits  of  the 
land,  and  may  proceed  to  obtain  possession. 

59.  Power  to  tenant  to  defer  payment  cfcov-^ 
sidcration  for  enfranchisement  for  fourteen 
years. 

60.  Where  payments  are  deferred  by  ten  uits, 

firovision  made  as  to  lords  being  tenants  for 
ife. 

61.  Substituted  titles. — The  lands  enfran- 
chised shall  be  deemed  to  be  held  under  the 
same  title  op  to  the  time  of  enfranchisement  as 
that  under  which  the  same  were  held  -at  the 
time  of  the  enfranchisement,  and  shall  not  be 
subject  to  any  estates,  rights,  titles,  interests, 
incumbrances,  claims,  or  demands  affecting  the 
manor  of  which  the  same  were  holden. 

62.  General  estpences  and  recovery, 

63.  Action  for  expences, 

64.  Expences  of  trustees. 

65.  Copyholders,  ifc.  having  limited  interests, 
may  charge  costs  in  certain  cases. 

66.  Espences  payable  by  lords  of  manors. 
67*  Lands  to  be  charged  with  enfranchise* 

meni  considerations  as  on  mortgage  in  fee, 

68.  To  be  first  charges, 

69.  Power  to  tenant  to  mortgage, 

70.  To  whom  monies  for  enf^anchisemeni 
from  lord^s  rights  to  be  paid, 

71.  When  less  than  two  hundred  pounds, 
and  more  than  twenty  pounds,  to  be  paid  into 
the  Bank  of  EnglanJ,  or  to  tnutees,  at  the 
option  of  the  parties. 

72.  Where  twenty  pound n,  to  be  paid  to  the 
pervon  entitled  to  the  rents  and  profits. 

73.  Payment  to  steward, — Sums  payable  to 
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the  steward  for  compensation  to  be  paid  to 
bim,  bi^  executors  or  administrators, 

74.  Rereipti  to  be  fiitcharg^es* 

[Secti(»ns  53  to  74  are  taken  almost  rerw 
batim  from  LonI  Brouj^ham's  bill. 

75.  4/^er  confirmation  of  the  iipportionmeni^ 
8fc.f  in  cases  of  commutation  tlie  customary 
modes  of  descent  to  cease,  and  the  lands  to 
descend  and  to  be  sultject  to  dower  and  cur tesy, 
in  like  manner  as  freehold  lands. 

/fi.  Lnndi  to  become  freehoiti,  Sfc, 
77-  Rfserctttion  of  lord* e  other  rightt. 

78.  Prof  ISO  to  tenants  to  gr^at  ri<^its  of  en* 
try  and  way,  &c.  to  lords  for  raining  ptir|)oses« 

79.  Lords  of  manors,  or  their  stewards,  tiiay« 
after  3l9t  December  1841,  hold  customary 
Coitrts,«libouKb  no  copyboM  tenant  be  presents 

80.  Lords  or  their  stevt-anld,  may,  after  31st 
December  1841,  make,  out  of  the  manors  and 
out  of  con  re,  grants  of  lands  to  be  held  by 
copy  of  court  roll. 

61.  fjords  or  their  stewards,  may,  after  3 1st 
December  1841,  grant  admissions  out  of  tlie 
manors  and  out  of  court. 

82.  After  3Ut  December  1841,  every  sur^ 
resder,  &c,  <lelivered  to  the  loni  or  stewanit 
and  every  fact  proved  to  Uie  lord  or  steward, 
at  any  rourt  whereat  a  homage  shall  iH}t  be  as- 
sembled, aliall  be  forthwith  ^entered  on  the 
court  mils. 

83.  After  the  31<t  December  1641,  preeent- 


appeal  hereinafter  mentioned,  this  act  shall 
come  into  force  on  the  1st  January,  1842. 

3.  l*hat  within  one  calendar  month,  after 
the  25th  day  of  October  in  this  year,  the  Judges 
of  her  Majesty's  Courts  of  the  Queen's  Bench, 
and  the  common  bench,  and  the  barons  of  the 
Exchequer,  shall  jointly  nominate  to  the 
speaker  of  the  Hou«e  of  Commons,  a  list,  con- 
taining/ttr/^y?i?^  barristers,  each  of  whom  shall 
be  of  not  less  than  ifven  yeari'  standin*^  at  the 
bar,  or  hiving practi^jied  as  a  certificateil  sptrial 
pleafler  or  conveyancer  for  four  years  below 
the  bar,  shall  be  of  not  less  than  thrre  yeari' 
statuKng  at  the  bar;  and  the  speaker  shall 
choose  and  appoint y^/^e^n  of  the  barristers  ?o 
nominated  to  him  to  be  the  revising  barristers 
of  England  and  Wales. 

4.  That  the  speaker  of  the  House  of  Com- 
mons shall  appoint  Mr^^  barri^iters  to  be  judges 
of  the  Court  uf  Appeal  hereinafter  mentioned, 
each  of  whom  shall  be  of  not  leas  than  gevfA 
years'  standing:  at  the  bar,  or.  having  practiced 
as  a  certificated  special  pleader  or  conveyancer 
(or  four  years  below  the  bar,  shall  l>e  of  not  less 
than  three  years'  standing  at  the  bar. 

5.  That  the  revising  barristers  and  judges  of 
the  said  Court  of  Appeal  shall  hold  their  several 
offices  until  death  or  resignation,  or  until  dis- 
placed by  her  Majesty,  her  heirs  or  successors, 
upon  the  address  of  both  Houses  of  Parliament, 
and  the  speaker  shall  611  up  every  vacancy 


ment  by  the  homage  shall  not  l>e  essential  ta  ^  among  tlie«ii  by  the  appointment  of  a  barrister 


the  validity  of  an  admission. 

84.  AgreemrntM^  ifc.  not  to  be  llohleto  itomp 
dutiet. 

85.  Falte  evidt^ce  to  be  deemed  perjury. 
JFit holding  evidence  a  mitdemeanonr. 

86.  Limitation  of  aetioM  ogninst  eornmim- 
oner  if  oemtnnt  eommiuionerSt  Juiticei  0/  the 
peace,  HfC, 

87-  Proceedinge  under  this  met  not  to  he 
guaihed  for  want  of  form,  nor  to  be  removed 
by  Certiorari. 

88.  Limits  of  act. 

89.  Ad  may  be  altered  this  session. 

90.  Interpretation  clause. 


SReitiiftrHtfon  of  ^xrltomentarQ  OTrrtorf . 

This  Bill  was  introduced  by  Lord- John  Rus- 
sell. It  recites  the  Reform  act,  2  &  3  W.  4, 
c.  45,  and  then  proposes  to  ref>eal  su  4iiuch 
of  that  act  as  concerns  the  fonnatiou  of  a 
register  of  voters  for  any  county,  riding,  parte. 
or  division  of  a  county,  or  for  any  oky  dr 
borough  in  England  and  Wales,  or  the  defray- 
ing of  the  expences  to  be  incurred  thereby, 
from  the  end  of  the  year  1841,  except  as  to 
any  register  heretofore  made,  or  made  in  this 
year  under  the  provisions  of  the  proposed  act. 
The  following  are  the  enaotmeDte : 

2.  That,  except  as  to  the  appointment  of 
revising  barriaiers  and  judges  <^f  the  cQort  ol 


qualified  as  aforesaid  ;  and  if  such  vacancy  he 
among  the  judges  of  the  Court  of  Appeal,  ibe 
s)>eaker  may  either  appoint  one  of  the  revising 
barristers,  or  appoint  another  barrister,  quali- 
fied aa  aforesaid,  to  be  one  of  the  judges  of  the 
Court  of  Appeal,  as  be  shall  think  fit. 

6.  Notification  of  appoiutoient. 

7.  Oath  of  office. 

8.  Salaries  and  expenses,  not  yet  filled  op 
in  the  bill. 

9.  Barristers  not  to  hoki  office  under  the 
crown,  or  sit  in  parliament. 

10.  That  the  three  judges  of  the  Court  of 
Appeal,  shall  subject  to  t4ie  approval  of  the 
speaker,  divide  the  whole  of  England  and  Wales 
iiiflo  fifteen  circuits,  and  each  of  4he  revisi^^ 
barristers  shall  in  every  year  go  mie  of  tlie  said 
circuits  in  rotation,  and  shall  hold  open  Cooits 
therein  for  revising  the  registers  of  voters  for 
every  county,  riding,  part  or  diviaion  of  » 
coiMit\',  and  for  every  city,  borough  and  plai%« 
incloded  in  his  cfrcuk,  in  such  places  as  fbsll 
from  time  to  time  be  appointed  by  Hie  )udi(es 
of  the  Court  of  Appeal,  the  order  of  rotatioa 
being  settled  by  the  judges  of  the  Ooart  of  Ap- 
peal :  provided  always  tliat  the  revising  bar- 
risters, with  the  consent  of  the  jwlges  of  the 
Court  of  Appeal,  may  agree  with  each  other 
for  the  interchange  of  their  circuits,  in  such 
manner  as  oiay  suit  their  convenience  respec- 
tively. 

Counties. 

1 1.  Certain  provisions  of  2  &  3  W.  4,  c.  46. 
s.  26,  adapted  to  revision  of  votes  at  all  times 
of  the  year. 

12.  Notice  to  lie  given  by  a  juilge  of  the 
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Court  of  Appeal  to  the  clerk  of  tlic  peace,  to 
deliver  bis  warrant  to  the  hi^h  constable. 

13.  Clerks  of  the  peace  to  have  forms  of 
warrants,  &c.  pnntecl.  Clerk  of  the  peace  to 
is^iue  his  warrant  to  high  constables,  with  forms 
of  precepts,  &c. 

14.  High  constables  to' issue  precepts,  with 
fonns  of  notices,  &c,  to  overseers. 

15.  Overseers  to  give  notice  annually,  re- 
quiring voters  to  send  in  their  claims. 

16.  No  payment  necessary  on  makinp  claim. 

17.  County  electors  may  claim  to  establish 
their  qualification. 

18.  Overseers  to  prepare  lists  of  claimants. 
Overseers  to  have  power  of  objecting  to  any 
name  on  such  lists  ;  to  add  the  word  "  deart." 
against  any  name  in  snch  lists ;  to  publish 
copies  of  such  lists  and  of  the  part  of  the  regis- 
ter of  voters  relating  to  their  own  parish ;  to 
keep  copies  of  lists  for  inspection  anM  sale. 

1§.  Tlie  list  of  claimants  in  any  parish,  and 
the  part  of  the  register  relating  to  that  parish, 
to  be  deemed  the  list  of  voters  of  snch  pari*b. 

20.  Aay  person  on  the  register  for  the  time 
being  may  object  to  any  person  named  in  the 
list  of  voters  as  not  entitled  to  be  upon  theli^t. 
Notice  of  objection  to  be  given  to  the  overseer?. 
Notice  of  objection  in  all  cases  to  be  given  to 
the  party.  Gronndi  of''<J'Jection  to  be  stated  in 
the  notice.     Notice  may  be  sent  by  post. 

21.  Lists  of  persons  objected  to,  to  be  pub- 
llsbed. 

22.  List?,  &c.  to  be  delivered  to  high  con- 
stables to  be  forwarded  to  clerk  of  the  peace. 

Cities  ami  Boremghs, 

23.  Notice  from  a  jndjre  of  the  Court  of  Ap- 
peal to  town  clerks  to  issue  their  precepts. 

24.  Certain  provisions  of  2  &  3  W.  4,  c.  45, 
ss.  27,  28,31,  32,  33,36,  adapted  to  revision 
of  votes  at  all  times  of  the  vear.  Pavment  of 
poor  rates. 

25.  Town  clerk  to  have  forms  of  precepts, 
&c.  printed.  To  issue  his  precept  to  the  over- 
seers. 

26.  Overseers  to  give  public  notice  as  to  the 
payment  of  rates  and  taxes  by  occupiers  of  pre- 
mises of  the  yearly  value  of  10/. 

27-  Borough  electors  may  claim  to  cstablisli 
their  qtialificatioai 

28.  Overseers  to  prepare  lists  of  persons 
(other  than  freemen)  entitled  to  vote.  Copies 
of  lists  to  be  kept  for  inspection  and  sale. 

29.  Persons  omitted  from  the  overseers*  list 
to  give  notice  of  their  claims.  Lists  of  claim- 
ants to  be  made. 

30.  Town  clerk  ro  give  a  notice  requiring 
freemen  entitled  to  vote  to  send  in  their  claims 
ill  certain  cases. 

31.  Town  clerks  to  prepare  lists  of  freemen. 
Copies  of  lists  to  be  kept  for  inspection  and 
tale. 

32.  Persons  named  in  the  list  mtiy  object  to 
other  persons  as  not  being  entitled  to  be  in  the 
list.  Notices  of  objection  to  be  given  to  the 
overseers,  or,  in  case  of  persons  on  the  list  of 
freemen,  to  the  town  clerk.  Grounds  of  objec- 
tion to  be  stated  in  notice. 

33.  Lists  of  persons  objected  to^  to  be  made. 


Such  lists,  and  the  list  of  claimants,  to  be  pnb. 
lished .  Copies  of  lists  and  notices  of  objection 
to  be  kept  for  inspection. 

34.  Overseers  to  deliver  copies  of  lists  to  the 
town  clerk. 

35.  Freemen  and  liverymen  of  the  city  of 
London. 

36.  Liverymen  of  London  to  poll  in  the 
Guildhall. 

37.  Registered  electors  may  inspect  rate* 
books. 

38.  Provisions  as  to  cities  and  boroughs 
having  no  town  clerks. 

Counties,  Cities,  and  Boroughs. 

39.  Provision  as  to  places  having  no  over- 
seers. 

40.  What  sha'.I  be  publication. 

41.  Penalty  for  hindering  publication. 

42.  Time  for  which  publication  shall  be. 

43.  Lists  not  invalidated  by  imperfect  pub- 
lication. 

44.  If  no  list  made  out  or  published,  former 
list  to  be  in  force. 

45.  Overseers  not  indemnified  for  wilful  de- 
fault. 

46.  Clerk  of  the  peace  and  town  clerk  to 
transmit  all  lists  to  Court  of  Appeal. 

47-  Barristers  to  give  notice  of  the  limes  and 
places  of  hnlding  such  courts  for  revit<ing  county 
lists  to  clerks  of  the  peace.  Clerk  of  the  peace 
to  give  notice  thereof  by  advertisement,  and  to 
the  high  constables.  High  constables  to  give 
public  notices  and  nt)tice  to  th&  overseers. 

48.  Clerk  of  the  peace  to  attend  the  first 
court,  and  high  constables  and  overseers  to 
attend  the  courts  for  their  respective  districts 
and  parishes. 

19.  Biirrister  to  hold  courts  in  boroughs,  and 
give  noiiee  thereof  to  the  town  clerk,  who  is  to 
publish  the  same. 

50.  Returning  officer,  town  clerks  and  over- 
seers of  the  present  and  past  year  to  attend  the 
Court. 

51.  Powers  of  barrister  to  insert  names  in 
Borough  regi>ters. 

52.  Corrections  which  may  be  made  in  the 
register  without  notice. 

53.  That  no  objection  to  any  person  shall  be 
allowed,  nor  shall  the  person  objected  to  be 
required  or  allowed  to  prove  his  qualification, 
unless  the  party  who  shall  have  objected  to  such 
person  shall  appear  before  the  said  barrister, 
Uy  himself,  or  by  some  one  in  his  behalf,  and 
prove,  in  the  first  place,  that  the  notice  of  ob- 
jection was  duly  given  as  hereinbefore  required, 
or  in  default  of  such  appearance  some  other 
person,  whose  name  shall  be  in  some  list  of 
voters  sharing  in  the  right  of  election  to  which 
the  list  under  revision  shall  relate,  shall  then 
and  there  appear  and  prove  the  uotice  of  objec* 
tion,  and  declare,  in  writi.ng  by  him  signed  and 
delivered  to  the  said  barrister,  that  he  is  willing 
to  be  deemed  to  be  the  party  objecting,  instead 
of  the  party  who  shall  have  given  the  notice  of 
objeciion  as  aforesaid. 

54.  That  the  revising  barrister,  after  proof 
of  the  uotice  of  objeciion  as  aforesaid,  shall 
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firet  call  upon  the  objector,  or  some  person  on 
liis  liehalf,  to  prove  his  objection,  and  if  a 
primd  facie  case  ot  objection  shall  be  made 
out,  shall  tlien  receive  such  evidence  as  shall  be 
brought  forward  aj^ainst  the  objection,  ioclu- 
dioK  the  evidence  of  the  person  objected  to,  if 
he  shall  dppear  and  offer  to  be  examined  ;  and 
if  a  valid  objection  shall  be  established  to  the 
satisfaction  of  the  barrister,  he  shall  expunge 
the  name  of  the  person  objected  to ;  but  ho 
objection  shall  be  inquired  into  or  allowed 
which  shall  not  have  been  stated  in  the  notice, 
unless  the  person  objected  to,  or  some  person 
duly  authorised  on  his  behalf,  shall  claim  before 
the  barrister  to  establish  his  qualification 
absolutely,  in  which  case  the  barrister  shall 
proceed  in  all  respects  as  if  such  person  ha:  I 
given  notice  of  his  intention  to  establish  his 
qualification. 

56.  Voters  establishinir  their  claim  after 
notice  of  objection  to  be  di^itinguished  from  the 
others. 

56  Limitations  of  objections  to  established 
voters  in  counties. 

57*  Limitation  of  objections  to  established 
voters  in  Boroughs, 

58.  Provision  in  certain  cases  of  change  in 
alKMle. 

59.  No  change  to  be  made  of  the  qualification 
stated  in  the  lists. 

60.  Power  of  revising  barristers  to  adjourn 
their  courts,  administer  oath,  &c. 

61.  Persons  may  be  subpoenaed  as  witnesses 
before  the  courts  of  the  revising  barristers. 

62.  Proceedings  against  persons  subpoenaed 
who  shall  not  attend  the  court. 

63.  Power  to  barristers  to  fine  high  consta- 
bles for  neglect  of  duty. 

64.  Power  to  barristers  to  fine  overseers  for 
neglect  of  duty. 

65.  Fines,  to  whom  payable,  and  to  what 
purposes  to  be  applied. 

66.  That  if  any  person  objecting,  as  herein- 
liefore  mentioneo,  to  any  establii^hed  voter, 
shall  not  appear,  by  himself  or  by  some  one  in 
his  behalf,  in  support  of  such  objection,  before 
the  revising  barrister,  on  the  revision  of  such 
li;!>t,  or  if  it  shall  appear  to  the  revising  barris- 
ter that  the  objection  to  any  established  voter 
was  frivolous  and  vexatious,  or  that  the  ground 
of  the  objection  was  such  as  is  herein  declared 
not  to  be  allowed,  it  shall  not  be  lawful  for  the 
said  revising  barrister  to  order  the  party  having 
80  objected,  to  pay  to  the  party  objected  to,  the 
costs  incurred  by  him  in  supporting  his  title  to 
be  on  the  register  of  voters ;  and  the  revising 
barrister  shall  thereupon  tax  such  costs,  and 
make  and  deliver  to  Che  person  objected  to  as 
aforesaid,  an  order  or  certifieate,  signed  by  him, 
for  the  payment  of  the  amount  of  such  taxed 
costs,  to  such  person  by  the  party  objecting : 
provided  always,  that  in  no  case  shall  the  revi- 
sing barrister  tax  any  such  c(»sts  to  a  greater 
amount  than  the  sum  of  (en  pounds,  nor  shall 
more  than  the  sum  of  ten  poundi  be  recover- 
able by  virtue  of  any  such  order  or  certificate. 

67.  Objectors  to  more  thau  one  established 
voter  to  give  security  for  costs. 

68.  List  of  disallowed  votes  to  be  made. 


^.  County  lists  to  be  transmitted  to  clerk 
of  the  peace,  and  to  be  by  him  copied  into  a 
book.  Borough  lists  to  be  delivered  to  the 
returning  officer,  and  to  be  by  him  copied  into 
book.  Such  books  to  be  the  register  of  roters 
until  next  revision. 

70.  That  it  shall  be  lawful  for  any  {person 
claiming  to  be  entitled  or  objecting  to  the  rii^ht 
of  any  other  person  to  be  registered  as  a  Tuter, 
and  who  shall  be  dissatisfied  tvith  any  deeision 
of  a  revising  barrister  on  any  point  of  law 
affecting  such  claim  or  objection,  or  for  any 
person  on  behalf  of  such  claimant  or  objector, 
to  appeal  from  such  decision,  and  apoo  applica- 
tion made  to  him  for  that  purpose  in  open 
court,  the  barrister  shall  state  in  wntini;  the 
facts,  which,  according  to  his  judgment,  liave 
been  established  by  the  evidence,  and  «vhich 
shall  be  relevant  and  material  to  the  validity  of 
the  claim  or  objection,  and  shall  also  state  in 
writing  his  decision  thereupon,  and  shall  read 
the  statement  in  open  court,  and  then  and  there 
sign  the  same ;  and  the  appellant  shall  ntake 
and  sign  a  declaration  in  writing  at  the  foot  of 
such  statement  to  the  following  efTect;  (that  is 
to  ?ay),  "  I  appeal  from  this  decision ;  **  ami 
the  barrister  shall  endorse  upon  the  appeal- 
paper  the  name  and  place  of  abode  of  the  ap- 
pellant, and  of  the  party  whom  he  shall  direct 
to  be  treated  as  the  respondent,  and  at  or  before 
the  end  of  his  circuit  shall  deliver,  or  cause 
to  be  delivered,  all  such  appeal-papers  to  the 
proper  officer  of  the  court  of  appeal. 

71.  That  the  judges  of  the  court  of  appeal, 
or  any /tro  of  them,  shall  hold  a  court  of  appeal 
in  London  or  Westminster,  and  shall  hear  and 
decide  in  open  court  all  questions  of  law  which 
shall  be  brought  by  way  of  appeal  as  aforesaid 
from  the  decisions  of  the  several  circuit  coarta ; 
and  the  subjects  of  such  appeals  shall  be  ones- 
tions  of  law  only,  and  not  Questions  of  fact ; 
and  if  the  court  of  appeal  snail  be  of  opinion 
that  the  facts  stated  are  not  sufficient  to  warrant 
a  judgment  in  law,  it  shall  lie  lawful  for  the 
court  to  remit  the  case  to  the  Iwrrister  by  whom 
it  is  signed,  for  the  purpose  of  having  the  facts 
more  fully  stated. 

72.  Notice  of  appeal  to  be  given  within 
fourteen  days,  and  regulations  of  Court  to  be 
complied  with. 

73.  Decisions  of  Court  of  Appeal  to  be  noti« 
fied  to  clerk  of  the  peace  or  retuminf^  officer, 
and  the  register  to  be  altered  conformuily. 

74.  Copies  of  decisions  on  appeal  to  be  ad- 
missible in  evidence. 

75.  Appeal  pending  not  to  affect  right  of 
voting.  No  decision  after  election  to  affecrt  the 
result  of  such  election. 

76.  Court  may  make  rules  for  the  adminis* 
tration  of  the  business  of  the  Court,  and  of  the 
circuits. 

77>  Court  of  Appeal  may  give  costs. 

78.  Fines  and  costs  to  be  recovered  by  dis- 
tress and  sale  of  the  party's  goods. 

79.  Copies  of  the  registers  to  be  printed  for 
sale. 

80.  Copies  of  rei^ister  to  be  sent  to  overseers 
and  town  clerk. 

81.  Expenses  of  clerks  of  the  peace  an<i  high 
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consUhles,  &(*.,  lion-  to  be  defrayed. 

82.  Expenses  of  overseers,  returning;  officv.rs, 
&(*.,  how  to  be  defrayed. 

83.  Act  Diay  be  repealed  or  ameuded. 


THE  OFFICE  OF  MASTER. 

SHOULD  IT  BB  PERFORMED  BT  A  JUDGE  8UB< 
ORDINATE  IN  POSITION  ? 


{CoMcludedfrom  page  248.^ 

FURTHER  OBSERVATIONS  ON  THE   PAMPHLET. 

Much  as  we  have  drawn  on  the  patience  of 
our  readers,  we  must  yet  detain  diem,  while 
we  make  some  few  observations  on  the 
pamphlet  before  us. 

It  begins  with  distinguishing  the   dif- 
ferent sorts  of  work  which  the  Masters 
have  to  do.     These  it  classes  into  inquisi- 
tive, administrative,  and  judicial.    The  au- 
thor's distinction  between  the  inquisitive 
and  administrative,  seems  to  us  unsound. 
Under  the  first  head  the  writer  classes  those  ' 
cases  in   which  the  Master  is  the   pro. 
tector  of  the  absent;  under  the  2d.  those 
in  which  he  is  the  protector  of  the  incom- 
petent;  cases  which,  practically,  are  the 
same.      We  should  rather,  if  a  threefold 
division   is  to  be  followed,  have  adopted 
the  well-known  division  of  reports  (impor- 
tant to  observe  in  technical  practice),  into 
reports  of  fiwt,  opinion,  and  law.     The  in- 
quisitive, we  should  say,  are  those  cases 
where   fects  are  the  end  of  the  enquiry  ; 
administrative,  where  he  exercises  opinions 
consequent  on  the  ^acts ;  the  judicial,  where 
he  decides  law  consequent  on  facts  ascer- 
tained by  himself,  or  law,  referred  to  him  as 
it  too  often  is,  as  a  naked  question.  A  more 
convenient  division,  however,  appears  to  us 
to  be,  the  division  into  judicial  and  admi- 
nistrative, including  in  the  latter  the  inqui- 
sitive. These  different  matters,  nevertheless, 
are  so  mixed  up,  that  we  believe  they  cannot 
be  separated,  so  as  to  leave  one  only  to  the 
Master,  and  the  other  to  the  Court.*    The 
only  way  we  can  conceive  in  which  they 
can  be  well  and  cheaply  worked  out,  is  by 


«  Mr.  Merirale,  in  his  "  Letters  to  a  Chan- 
cery Reformer,"  just  publisherl,  builds  much 
of  his  argument  on  the  practicability  of  making 
iWii  separation.  We  believe  It  quite  impossi. 
blc;  and  that  to  attempt  it  would  be  to  nitro- 
duce  into  equity  the  very  mischievous  prin- 
ciple of  the  common  law  to  which  we  have 
already  referred,  by  which  the  subject-matters 
of  actions  are  metaphysically  divided. 


a  judge  at  chambers,  with  a  machinery  of 
clerks  as  now,  only  with  authority  for  the 
chief  clerk  to  compel  attendance  before 
himself  in  the  first  instance,  the  parties 
going  then  and  there  to  the  judge  on  all 
points  of  law  and  fiict  on  which  they  were 
not  satisfied  with  the  clerk's  decision,  which 
points,  practically,  would  be  very  few. 

After  making  the  distinction  above  men- 
tioned, the  pamphlet  proceeds  to  point  out 
two  "  peculiarities  "  in  the  Masters'  duties, 
which,  in  attempting  to  divide  it  into  *'  fistcts" 
on  the  one  side,  and  "  suggestions  '*  on  the 
other,  we  put  down  as  the  two  first  facts, 
viz.  that  the  bulk  of  the  business  is  amicable ; 
and  that  the  Master  gains  the  bulk  of  his 
information  from  reading  the  papers  left; 
and  that  he  spends  twice  the  time  in  read- 
ing which  he  does  in  hearing  parties.  A 
third  fact  or  "  peculiarity  "  is  next  pointed 
out  (p.  9),  that  the  suitor  chooses  his  own 
time  in  which  he  will  be  heard ;  and  that 
there  are  favorite  hours  in  the  dav  for  war- 
rants.  The  writer  next  goes  into  the  ques- 
tion as  to  whether  the  Masters'  sittings 
should  be  public,  and  shews,  we  think,  as 
to  his  administrative  business,  quite  satis- 
factorily, that  there  would  be  no  gain  in 
their  being  so. 

JUDGES  SHOULD  SIT  IK  PUBLIC— MINISTER 
RIAL  OPFICEES  NOT. 

.As  this  is  a  matter  which  has  heen  often 
agitated,  we  will  pause  to  express  our  own 
opinions  upon  it.  It  is  intimated  above. 
As  to  merely  ministerial  business,  to  the 
reading  affidavits,  examining  deeds,  books, 
and  accounts,  and  bringing  out  facts,  and 
finding  which  are  in  issue,  we  think  there 
should  not  be  public  sittings.  As  to  the 
more  judicial  part  of  the  business,  the  hear- 
ing applications  for  time,  exceptions,  &c. 
&c.,  and  all  those  matters  on  which  a 
uniform  principle  of  decision  should  more 
essentially  prevail,  we  think  that,  if  the 
present  system  of  subordinate  judicial  of- 
ficers is  to  continue,  there  must  not  only 
be  public  sittings,  but  that  three  Masters 
should  sit  together  to  form  a  Court.  We 
have  otherwise  no  check  on  them,  or  on 
their  uniformity  of  decision,  except  on  ap- 
peal to  the  Court, — most  expensive  on  mat- 
ters such  as  are  intrusted  to  them.^  As  it 
is,  one  Master,  for  instance,  takes  to  a  plan 

^  The  advantaf;;e  of  a  full  court,  where  there 
is  no  practical  appeal,  is  well  exemplified  ia 
the  falling  off  of^  the  Equity  Exchequer  ever 
8*nce  the  Chief  Baron  began  to  sit  alone. 
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of  not  enlarging  publication,  though  a  cause 
may  be  two  years  off;  another  not  refusing 
it,  though  it  is  within  two  months.      As  to 


to  hear  exceptioms  for  appeab) from  auather ! 
(or  if  it  goes  back  to  the  Court,  the  Court 
to  set  errors  right  itself,  and  not  to  refer  it 


all  these  matters  we  should  prefer  a  quiet ,  for  reviewal) -- the  practice  uf  rehearing  on 
room,  provided  we  had  adjudge  there  whose  |  leaving  objections  to  report  to  be  discoa- 
mind  was  kept  constantly  alive  by  constant   tinned — annual  return  to  name  solicitors— 


collision  with  the  bar  of  an  equity  court  : 
We  should  like  a  quiet  room,  because  we 
believe  that  in  such  a  position  the  much- 
loved  forms  of  the  open  Conrt  will  more 
readily  be  dispensed  with, 

CONTENTS  OF  FAMPHLXT  FURTHXR  STATED. 

The  writer  next  goes  into  an  important 
detail  of  a  redemption  suit,  and  this  part  of 
the  l)Ook  is  the  part  most  justly  to  be  called 
••facts.**  The  case,  if  we  had  no  other, 
would,  as  we  have  already  said,  have 
thoroughly  convinced  us  of  the  unfitness  of 
an  office,  constituted  as  the  Masters'  of- 
fices are^  to  deal  with  these  questions,  so  as 
to  give  cheap  or  speedy  justice ;  (and  it  is 
only  very  partial  justice  if  it  be  not  cheap 
and  speedy ;  or  rather  it  is  a  bonus  to  the 
unjust ;  a  slice  off  justice,  given  to  the  other 
side).  He  then  mentions  the  Masters' 
derks'  duties,  and  the  effect  of  their  draw- 
ing reports  in  giving  the  matter  a  thorough 
*'  sifting."  He  then  reverts  to  the  subject 
of  the  Master's  home  work,  and  his  office 
work,  and  the  valueleasness  of  any  return  of 
his  hours  of  attendance  at  the  office ;  and 
then  he  comes  to  his  suggestions. 

SUGGESTIONS  OF  PAMPRLBT. 

We  will  divide  them  into  matters  not  to 
be  altered,  and  matters  to  be  altered  ;  and 
they  are,  we  believe,  as  follows.  To  rtmain 
as  now  :— voluntary  appointments  by  war- 
rapt—  no  public  sittings  —  no  paper  of  causes, 
but  warrants  for  hours  as  now— no  parties 
to  come  without  warrants—  no  diminution 
in  the  number  of  Masters— the  Master  not 
to  draw  his'own  reports,  but  his  clerk  to  do 
it—  the  health  and  comfort  of  the  Masternot 
to  be  sacrificed  by  requiring  him  to  stay  a  day 
qfler  the  Judges  rise  before  the  long  vaca^ 
tion.^  To  be  altered  ; — Masters  not  to  have 
causes  in  rotation— a  system  of  fees  to  be 
returned  to,  instead  of  going  upon  the 
new  plan  of  salaries,  and  their  pay, 
we  gather,  to  be  increased—  the  Masters 
to  have,  in  their  own  building,  to  a  consider- 
able extent,  fioal  property  in  questions  re- 
ferred  to  them,  and  one  Master,  therefore. 


*  The  {i^ricvaace  of  the  masters  running 
away  80  early,  U  well  known  to  be  a  very  great 
one. 


power  to  depute  to  surveyors,  and  to  take 
any  evidence— extended  original  jurisdictioa 
to  be  given  to  Master,  so  that  he  might 
report  more  without  reference — power  to 
Master  to  transfer  his  cause  to  another 
Master — taxation  of  costs  and  public  office 
to  go  from  them  — better  offices  to  be  givea 
them  close  to  Comrt,  (the  Court  always  to 
sit  in  the  same  place) — and  additional  clerks. 

SHOULD  BUSINESS  BE  SENT  TO  JUDGES  BT  A 

BOTA. 

We  cannot,  on  this  occasion,  examine 
those  propositions  seriatim.  It  ia  onr  in- 
tention, on  future  occasions,  to  address 
ourselves  to  some  of  them.  We  have  en- 
quired as  to  the  effect  of  the  paper  of  ap- 
pointments used  before  the  Masters  in 
Ireland,  and  doubt  if  it  be  not  quite  worth 
an  experiment  here.  On  this  we  may  have 
something  further  to  say.  The  question  as 
to  requiring  a  rotation,  and  giving  the 
suitor  the  choice  of  his  judge,"^  is  one  of 
great  importance,  not  so  much  with  re- 
ference to  the  Masters  as  to  the  new 
Judges  now  proposed  to  be  appointed, 
where  the  principle  in  issue  may  be  the 
same.  Our  belief  is,  that  the  present 
writer  takes  an  accurate  view  of  it.  As  to 
a  judge,  the  power  to  desert  his  Court  is  the 
only  check  the  public  has  u])on  either  bis 
ov^r-beaiing  habits,  or  his  feebleness,  or 
his  crutchetiness  of  mind.  The  cost,  if 
he  he  left  idle^  is  only  his  salary,  llie 
damage,  if  suitor's  are  driven  to  him,  is 
the  loss  of  millions,  perlia|)8,  in  the  forced 
and  unfair  compromises  they  enter  into 
to  avoid  him,  and  in  the  needless  and  ex- 
pensive enquiries  and  processes  he  puts 
them  to,  while  they  are  with  him.  When 
a  choice  of  courts  is  open,  the  result  af- 
fords a  meter  from  which  a  judge  can  hardly 
fail  to  learn  much,   and  to  receive  from 


^  It  has  been  often  asked  why  should  not 
a  defendant  have  the  choic<^  of  a  judj^e  as  tveU 
uii  a  plaintitf  ?  Is  it  not  a  sufficient  answer  to 
say,  that  the  plaintitf  wants  relief,  which  the 
defendant  wants  to  withhold  from  him  ?  That 
the  plaintitf  id  the  party  out  ot  possession  of 
the  thiuj^  coatedtea  about,  and  the  defen- 
dant is  lit  possession,  and  lluit  the  plamtiff 
therefore,  ou^rht  to  be  allowed  to  take  the 
mcthtid  he  thinks  roost  actirei  of  obtaiamg 
abjudication  of  his  claim  ? 


The  Masters  OJhe. 
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the  public  much  check  and  direotioa.  Once 
take  it  away,  and  all  judges,  incompetent  or 
super-excellent,  will  be  put  rery  much  on 
one  footing.  It  is  well  known  how  uncer- 
tain the  result  of  an  appointment  of  a  j"dge 
is,  and  how  often  those  appointments  which 
haTe  been  thought  to  be  bud  have  turned 
out  excellent*  and  vice  versuM  As  there  is 
this  necessary  uncertainty,  it  would  seem 
very  objectionable  and  mischievous  to  regu- 
late that  which  the  pnblie  can  best  regulate 
for  itself.  In  equity,  where  a  judge  sits 
alone,  this  would  seem  especially  so.  In 
common  law  such  a  proposition  would  not 
be  endured.  All  through  legal  matters,  as 
we  believe,  there  is  far  too  great  a  disposi- 
tion to  meddle  and  to  make  rules,  and  far 
too  little  reliance  on  the  principle  (admitted 
to  such  an  extent  as  the  wisest  in  other 
matters)  of  *'  leaving  alone." 

OTBXa  FB0P06ITI0NS  OF  THE  PAMPHLKT. 

The  question  of  salaries  and  fees  we  shall 
fay  nothing  of,  but  that  the  getting  rid  of 
fees  has  been  the  great  clearance  which  has 
made  room  for  law  reform  ;  and  it  is  strange 
to  find  Mr.  Senior,  if  he  be  the  author, 
wishing  to  go  back  to  them.  Fees  might 
probably  preserve  the  Masters'  offices  in- 
tact. This,  however,  we  are  sure  can 
weigh  nothing  in  Mr.  Seniors  mind. 

As  to  hearing  appeals  within  the  office, 
we  are  perfectly  astounded  at  the  proposi  - 
tion.  We  are  sure  it  needs  not  a  word  of 
remark. 

The  power  to  take  any  evidence,  and 
several  other  points,  are  points  of  general 
procedure.  We  agree  to  the  writer's  views, 
but  then  we  say  the  same  rule,  if  wise  in 
^-outhampton  Buildings^  is  aUo  wise  in  Lin- 
coln's Inn  Hall.  The  present  possession  of 
an  advantage  given  by  these  rules  to  the 
former,  is  no  argument  in  favour  of  extend- 
ing power  to  these  functionaries,  but  only 
for  extending  the  rule  to  the  Court. 

[What  does  the  writer  mean  (p.  42)  by 
saying  "  the  Common  Law  Courts  reject  the 
evidence  both  of  the  plaintiff  and  the  de- 
fendant ;  the  Chancery  Courts  reject  that 
of  the  plaintiff;  the  Master  can  examine  on 
oath  both  plaintiff  and  titfendant  ?''  Does 
any  master's  office,  take,  any  party's  oath  as 
evidence  in  his  own  favour  ?  or  did  the 
Court  ever  take  the  defendant's  ?] 

To  conclude :  The  one  question  in  the 
reform  of  procedure  is  how  to  lessen  the 
meshes  of  the  equity  net,  so  as  to  hold  those 
minor  delinquents  who  now  pass  through 
nncaught  :— in  other  words,  how  pratti' 
cully  to  make  the  Courts  fit  to  entertain  suits 


for  small  amounts ;  and  so  to  have  Courts 
for  the  poor  as  well  as  the  rich.  Does  the 
present  pamphlet  really  advance  this  ques« 
tion  ?  We  are  grieved  to  say  that  it  does 
not,  and  that  its  suggestions,  weighed  with 
reference  to  such  an  end,  are  altogether 
insignificant.  The  great  value  we  place  on 
the  pamphlet,  supposipg  it  to  have  emanated 
from  Mr.  Senior,  is  in  its  shewing,  by  the 
feebleness  of  the  remedies  which  such  a 
Master  proposes,  the  radical  necessity  of  a 
more  energetic  and  summary  system  of 
performing  the  work  at  present  done  in 
the  Master's  Office ;  and  thus  bringing  at- 
tention to  the  great  question  we  have  ar- 
gued of  the  wisdom  of  having  subordinate 
judicial  officers  at  all. 

THE  CASE  OF  THE  EARL  OF 
CARDIGAN. 


Mr.  Editor, 
As  I  see  ihat,  in  your  last  number,  you  have 
made  some  allusiou  to  the  benefit  of  cler^y^ 
which  it  is  alleged  Lord  (.'ardigan  means  to 
claim  on  the  occasion  of  the  approaching  'trial 
before  the  House  of  Lords,  1  take  the  liberty 
of  sending  vou  a  few  words  on  the  suiiject. 

By  the  I  Cdw.  VI.  c.  12,  s.  14,  it  is  enacted, 
that  in  all  and  every  cn$e  amd  cast's  tc/tere  any 
(ifthfi  tting^s  majesty's  subjects  shall  and  may 
upon  his  prayer  hatfe  the  privilege  of  clergy  as  a 
clerk  convict,  that  m^y  mnhe  purgation  ;  in  all 
those  case^  and  every  of  them,  and  aUo  in  all 
and  every  ca.'te  and  cases  of  felony  wherein  the 
privilef^e  and  benefit  of  cler^  is  restrained, 
excepted,  or  taken  away  by  this  statute  or  act, 
(wilful  murder  and  poisonim^  of  malice  pre- 
pense only  excepted,)  the  lord  and  lords  oc 
the  parliament,  and  peer  and  peers  of  the 
realm  having;  place  and  voice  in  parliament, 
shall,  by  virtue  o/ t/tis  present  act  of  common 
^raCP,  upon  his  or  their  request  or  prayer, 
alleging  that  he  is  a  lord  or  peer  of  this  realm, 
awi  ciaim*nif  the  benefit  af  this  act,  though  he 
cannot  rt'ad.  without  any  burning  in  the  hand, 
lutts  of  inheritanc4*9  or  corruption  (f  his  blood, 
be  adjudged,  deemed,  taken  and  used  /or 
the  first  tints  only,  to  all  intents,  construc- 
tions, and  purposes  as  a  clerk  convict  which 
may  make  purgation  tcitbout  any  further 
or  vtker  benefit  or  pritiirge  of  dergy  to 
any  such  lord  or  peer  from  thenceforth 
at  any  time  after  for  any  cause  to  be  al- 
loived,  adjnd^reii,  or  adurttted,  any  law,  sta- 
tute, usage.  Custom,  or  any  uiher  thing  to  the 
contrary  in  anywise  notwiihstandinx**'  7^/''' 
statute,  and  not  "  benefit  of  clergy,"  as  has 
often  been  erronet»ubly  stated,  ims  been  pleaded 
t)y  peers  and  peeresses  »iuce  the  time  of  £d« 
ward  the  Sixth.  The  last  cases  are,  I  believe, 
those  of  the  Duckess  of  Kingston  and  Lord 
Bfjron,  towards  the  end  of  the  last  century,  in 
both  of  which  cases  the  claim  was  allowed,  aud 
the  culprit  immediately  discharged. 
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The  7  &  8  Geo.  IV.  c.  28,  (commonly  called 
Peel's  Act,)  a.  6,  enacts,  '<  that  benefit  of 
derg  /,  with  respect  to  persons  convicted  of 
felony,  shall  be  abolished."  This,  I  appre- 
hend, does  not  interfere  with  the  benefit  of 
peerage^  if  I  may  so  call  it,  given  by  the 
1  Edw.  VI. 

It  is  laid  down  by  Sir  Matthew  Hale  (H.  P. 
C.  vol.  2,  p.  334),  **  that  if  an  act  of  parliament 
make  a  felony,  and  doth  not  take  away  clergy, 
in  express  words,  in  all  those  cases  clergy  is 
allowable."  Now  as  Lord  Cardigan  is  indicted 
for  felony  under  a  statute  which  does  not  in 
express  words  take  awav  clergy,  but  which  was 

Sassed  since  the  7  &  8  Geo.  IV.',  which  abolishes 
enefit  of  clergy,  how  does  he  stand  as  regards 
his  clum  of  peerage,  or  rather  of  the  statute  of 
Edward  VI  ?  This  is  rather  a  nice  point ;  but 
as  all  penal  statutes  are  to  be  construed  most 
favourably  for  the  subject,  it  strikes  roe,  that 
should  the  point  be  raised,  it  must  be  decided 
in  favour  of  the  noble  Lord — whether  the  1 
Edward  VI.  c  12,  should  be  immediately  re- 
pealed, is  another  question. 

A  Barrister. 


LAW  OF  ATrORNEYS, 


LI  a  9. 

A  rule  niii  was  granted  to  set  aside  a  non- 
suit, and  the  parties,  without  the  concurrence 
of  the  attorney,  settled  the  action  by  a  bill  of 
sale,  without  providing  for  the  costs  due  to 
the  attorney.  The  attorney  was  held  to  be 
justified  in  getting  the  rule  discharged  for 
setting  aside  the  nonsuit. 

The  following  cases  were  cited : — Chapman 
V.  Haw,  \  Taunt.  341 ;  Martin  v.  Francis,  2 
B.  &  Aid.  402 ;  Marr  v.  Smith,  4  B.  &  Aid., 
466 ;  and  Nelson  v.  Wilson,  6  Bing.  668. 

The  Court  said,  those  cases  were  under 
peculiar  circumstances,  and  are  distinguishable 
from  the  present.     Mr.  Howard  was  the  at- 
torney for  the  defendant ;  the  plaintiff  did  not 
appear,  and  was  nonsuited ;  he  then  applies  to 
set  aside  the  nonsuit  on  the  payment  of  costs ; 
of  course  the  costs  would  have  to  be  paid  by 
the  plaintift  to  somebody.    Those  costs  would 
be  the  costs  of  Mr.  Howard's  attending  at  the 
trial  and  on  the  application  to  set  aside  the 
nonsuit.    The  defendant  is  a  prisoner,  and 
enters  inte  a  compromise,  neither  Mr.  Howard 
nor  the  attorneys  for  the  plaintiff  in  the  action 
being  present,  l)ut  another  attorney,  to  comply 
with  the  nile.  The  defendant  gives  a  bill  of  sale 
and  warrant  of  attorney,  and  settles  the  amount 
of  debt  and  costs  $  all  that  being  done  behind 
Mr.  Howard's  back,  it  is  a  case  of  strong  sus- 
picion, and  looks  as  if  it  was  done  to  throw 
Mr.  Howard  on  a  needy  party  to  get  his  costs: 
I  call  it  behind  his  back,  becau.<)e  he  left  a 
notice  claiming  his  costs.    A  party  may  waive 
his  right  to  costs,  but  it  may  not  be  done  in  I 


fraud  of  the  attorney.  In  Gould  v.  />«»/, 
1  Tyrwh.  3.'^2,  %vhere  a  party  had,  behind  the 
back  of  an  attorney,  tjsken  a  security  for  tbt 
debt  and  costs,  the  Court  ordered  the  scrnrity 
to  be  put  into  the  hands  of  the  attorney.  Mr. 
Howard  had  an  interest  in  the  rule  for  i 
nonsuit  which  was  pending ;  and  all  parties 
must  have  known  that  there  were  costs  to  be 

Eaid  by  the   plaintiff,   which  would   go  to 
[oward ;  some  provision  for  these  costs  oagbt 
to  have  been  made.  Howard  being  out  of  town, 
his  clerk  left  a  message  and  a  written  undertak- 
ing for  the  plaintiff^s  attorney  to  pay  Howard's 
costs  when  taxed ;  a  plain  intimation  that  he 
wished  Howard's  interests  to  be  taken  care 
of :  and  it  b  most  probable  that  what  is  stated, 
that  the  plaintiff's  attorneys  declined  to  be 
responsible,  because  they  would  not  give  a 
written  undertakmg,  but  that  thev  woiud  see 
them  paid,  is  correct.    The  defen<uuit  says,  he 
would  not  have  given  a  bill  of  sale  and  warrant 
of  attorney  unless  he  thought  the  costs  had 
been  provided  for.    The  parties  did  not  deal 
fairly  and  proi>erIy.     When  Howard  foond 
that  the  phintiff 's  attorneys  would  not  per- 
form what  the^  had  undertaken  to  do,  it  seems 
to  me  he  was  justified  in  discharging  the  rule. 
We  think  the  rule  ought  still  to  stand  as  it  is, 
unless  the  plaintiff  pay  the  costs  of  shewia? 
cause  and  attending  tne  trial.     Young  v.  Rti" 
head,  2  DowL  P.  C.  1 19. 


NOl'ES  OF  THE  WEEK. 


THB  XBW  JUDQB. 

All  doubt  as  to  the  vacancy  in  the  Court 
of  Queen's  Bench,  by  the  retirement  of 
Mr.  Justice  Uttledale,  is  now  at  an  end, 
by  the  appointment  of  Mr.  Wightman. 
The  appointment  is  a  very  proper  one,  and 
will,  we  doubt  not,  prove  satisfactory,  both 
to  the  profession  and  the  public.  We  un- 
derstand that  the  Solicitor  General  very 
handsomely  waived  his  right.  Mr.  Justice 
Lattledale  took  leave  of  the  Bar  on  Satur- 
day last,  and  carries  with  him  the  universal 
lespect  and  good  wishes  of  the  profession; 
he  was  a  learned,  pains- taking,  courteous, 
and  impartial  Judg^. 


NBW  CHANCKRY  ORDKRS. 

We  understand  that  the  New  Chancery 
Orders  on  Process  and  Pleading  are  in  a 
forward  state;  but  it  seems  questionable 
whether  any  portion  of  them  shoiUd  be  laid 
before  Parliament  before  the  whole  is  com- 
plete. In  the  meantime  the  new  proposal 
as  to  the  Master's  Office,  so  fully  developed 
in  our  pages,  gains  ground;  and  we  call 
attention  to  the  Chancery  Bill,  as  dewing 
that  it  is,  at  any  rate,  entertained  at  head* 
quarters. 
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LAW  OF  JOINT-STOCK  COMPANIES. 

LIABILITY  OF  DIRECTORS. 

In  our  third  article  on  this  subject  we  col- 
lected the  principal  cases  relating  to  the  lia- 
bility of  directors   (20  L.  0. 1 13.)    In  Holmes 
V.  Hiifgins,  I  B.  &  C.  74,  it  was  held  that  an 
action  is  not  maintmnable  by  an  ajjent  em- 
ployed in  endeavouring  to  pass  a  bill  through 
Parliament  for  making  a  railway,  against  the 
chairman  of  the  committee,  when  the  agent 
was  himself  a  subscriber.    See  also  MUlurn  v. 
Codd,  7  B.  &  C.  419.  and  Goddard  v.  Hodges, 
1  C.  &  M.  33.    But  the  rule  is  different  where 
a  person  contracts  to  do  certain  w«rk  for  a 
jouit.  stock   company  for  a  given  sum,   and 
nfterwardi  causes  his  name  to  be  inserted  in 
the   books  of  the  company  as  a  holder  of 
shares  therein.    In  this  case  he  may  sue  the 
company  in  respect  of  the  prior  contract.   Tliis 
was  decided  in  a  recent  ciise,  of  vyhich  we  ex- 
tract  a  portion  of  the  iudgnicnt  of  TinM,  C.  J., 
and  Mr.  Justice  Muule.—"  It  appears,  (baid  the 
former)  that  on  the  24th  Oct.  the  plaintiff  and 
defendant  entered  into  an  express  contract  for 
the  performance  of  certain  work  for  a  specific 
sum  ;  and  that,  on  the  1 4th  Nov.  following,  the 
plaintiff  became  a  partner  in  the  undertaking. 
The  circumstance  of  his  having  entered  into 
this  subsequent  partnership  cannot  affect  the 
express  contract  previously  made.*  With  re- 
spect, however,  to  the  sum  allowed  by  the  jury 
for  work  contracted  for  after  the  I4th  Novem- 
ber, the  plaintiff,  being  then  a  jjartner,  cannot 
recover  that,  the  case  falling  within  the  prin- 
ciple  of  Holmes  v.  Higgtns.^'-^Maule,  J.,  said, 
"The  plaintiff  having  entered  into  a  sort  of 
preliminary  partnership  with  the  defendant 
and  others,  on  the  14th  November,  is  not  en- 
titled to  recover  in  respect  of  work  done  by 
him  since  that  day  for  himself  and  partners. 
And  supposing  the  iOO/.  to  have  become  due 
to  the  pUintiff  for  work  done  by  him  in  jjur- 
suance  of  an  express  contract  entered  mto 
before  that  day,  the  fact  of  his  having  subse- 
quently  become  a  partner  in  the  concern  can- 
not vary  his  right  m  respect  of  such  express 
contract.     As  to  the  remark  that  the  jury  pro 
eeeded  upon  an  implied  and  not  upon  a  spe- 
cific contract,  that  was  matter  of  fact  for  them ; 
and  if  it  had  been  distinctly  presented  to  them, 
it  is  impossible  to  doubt  that  they  would  have 
found  that  the  work  was  done  under  an  express 
contract."— //«ftf*  v.  Beach,  1  Scott,  N.  S.  350. 


JOINT. 8T0CB  BANKS. 

We  very  recently  considered  the  law  relat- 
mg  to  joint-stock  banks,  and  we  there  men- 
tioned the  cases  which  have  been  recently 
decided  in  the  Superior  Courts  of  Common 
Law  as  to  actions  by  and  against  the  public 
oflBcer,  under  stat.  7  Cico.  IV.,  c.  46.  (See 
mth,  129.)  We  may  now  add  the  following  :— 
The  plaintiff  sued  as  the  payee  of  a  note  made 
payable  on  doniaml  to  "  the  manager  of  the 
National    Provincial    Bank  of   England,"  but 
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did  not  sue  as  public  officer:  and  it  was  heM 
by  the  Court  of  Common  Tleas,  that,  upon 
proof  that  he  was  in  fact  the  manager,  and 
that  a  demand  had  been  duly  made  on  behalf 
of  the  bank,  the  plaintiff  was  entitled  to  re- 
cover ;  and  that  in  the  absence  of  a  plea  that 
the  bank  was  estabUshed  under  the  provisions 
of  the  7  Geo.  iV.,  c.  46,  and  that  the  plaintiff 
was  not  public  officer,  it  was  not  necessary  for 
the  plaintiff  to  shew  that  he  was,  nor  com- 
petent to  the  defendant  to  shew  that  he  was 
not  such  public  officer.— 77«(/a/,  C.  J ,  said. 
"  The  first  objection  in  this  case  arises  on  the 
third  plea,  which,  after  setting  out  the  note, 
alleges  that  '  the  plaintiff  was  not  at  the  time 
of  making  the  said  note,  nor  was  nor  hath 
been  at  any  time  since,  the  manager  of  the 
National  Provincial  Bank  of  England  m  the 
said  promissory  note  mentioned,  according  to 
the  true  intent  and  meaning  of  the  said  pro- 
missory note.'    This  amounts  in  effect  to  an 
assertion  that  the  action  is  wrongfully  brought, 
the  plaintiff  not  being  the  payee,    it  appears 
that  there  is  a  bank  in  Loudon  called  the 
National  Provincial  Bank  of  England,  haviii!? 
branches  in  various  parts  of  the  countrj',  all 
being  parts  of  the  same  copartnership;  just  as 
if  a  banker  in  London,  or  elsewhere,  were  to 
send  a  clerk  to  transact  business  for  him  at  a 
distant  town  on  market  days.     Unless  the  fact 
of  the  note  being  dated  Birmingham  is  to  give 
the  transaction  a  colour  which  othenvise  would 
not  belong  to  it,  there  is  nothing  to  warrant  a 
conclusion  that  it  was  intended  to  be  made 
payable  to  any  other  than  the  general  manager 
of  the  companv.     And  it  distinctly  appears 
that  the  plaintiflT  was  the  general  manager. 
I  therefore  think  that  the  third  plea  was  pro- 
perly negatived.    That    obiection  being  got 
over,  there  is  no  room  for  the  other;  to  raise 
which  it  should  have  appeared  upon  the  re- 
cord  that  the  company  was  a  copartnership  or 
company  within  the  statute  7  Geo.  IV..  c.  40 
and  that  the  plaintiff  was  not  the  registered 
public  officer.    Upon   the  record  as  it  now 
stands,  the  objection  does  not  arise."— Kc^^r/- 
son  V.  Sheward,  I  Scott,  N.  S.  419. 


AMERICAN  LAW. 

III. — CBNTEAL  AMERICA.* 

I'HE  laws  and  constitution  of  this  federal 
republic  are  us  complicated  as  those  of  the 
United  States.  In  I5a4.this  territory  was 
subdued  by  Alvarado.  who  was  sent  thither 
by  Cortes,  the  Spanish  general,  at  that  time 
pursuing  his  career  of  conquest  in  Mexico ; 
and  under  the  appellation  of  the  kingdoni 
of  Guatimala,  it  was  governed  by  a  captam 
general  appointed  by  the  court  of  Spam, 
and  a  royal  audencia  or  pretorial  court. 
The  kingdom  was  divided  into  fifteen  pro- 
vinces,    which  were  governed  by   inferior 

n  Continued  from  pp.  S6,  7,  <i»l^» 
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officers,  amenable  to  the  audiencia.  It  was 
however '  declared  independent  by  the 
people  on  the  15th  of  September,  1821, 
and  subsequently  incorporated  with  Mexico ; 
but  on  the  fall  of  Iturbide,  it  disconnected 
itself  from  Mexico,  and  in  March,  1823,  a 
general  congress  was  convoked,  and  in  the 
month  following  it  met  and  assumed  the 
name  of  Constituent  Assembly.  To  this 
congress  all  the  provinces  sent  deputies, 
with  the  exception  of  Chiapa,  which  adhered 
to  Mexico.  One  of  the  first  acts  of  the 
constituent  assembly  was  to  publish  a  de- 
cree declaring  "  these  provinces  independent 
.  of  Spain,  Mexico,  and  every  other  power 
either  of  the  old  or  new  world."  This 
decree  is  dated  the  1st  of  July,  1823  ; 
towards  the  end  of  the  same  year  was 
published  the  basis  of  its  future  constitution, 
by  which  Guatimala  was  declared  a  federal 
republic,  comprehending  five  states  joined 
together,  under  the  denomination  of  the 
••  united  provinces  of  Central  America," — 
Estados  Federada  de  Centra  America. 

The  names  of  these  states  are  Guatimala, 
Salvador,  Honduras*  Nicaragua,  and  Costa- 
Rica,  besides  the  Federal  district. 

llie  grounds  of  Central  American  juris- 
prudence, therefore,  appear  to  be  these  : — 

1.  Acts  of  the  congress  of  this  confederacy. 

2.  Acts  of  the  assembly  of  each  of  the  in- 
dividual states.  3.  Decisions  of  the  courts. 
4.  The  Mexican  law  from  1821  to  1823; 
and  6.  Tlie  Spanish  law  prior  to  the  inde- 
pendence of  Central  America,  besides  the 
Roman  law,  and  the  customs  of  the  country. 
In  the  state  of  Guatimala,  however,  the 
Spanish  laws  have  been  entirely  al)olished, 
and  the  code  compiled  by  Mr.  Livingston 
of  the  United  States,  substituted  in  their 
stead.  But  with  respect  to  vested  rights 
anterior  to  such  abolition,  the  jurisprudence 
of  Spain,  must,  we  apprehend,  be  con- 
sidered as  still  in  force. 

I'he  legislative  power  of  Central  America 
resides,  first,  in  a  federal  congress,  composed 
of  representatives  elected  by  the  people; 
and,  secondly,  in  a  senate  composed  of  two 
senators,  popularly  elected  by  each  state. 
The  privileges  of  this  body  are  to  sanction 
the  acts  of  the  federal  congress,  to  counsel 
the  executive  on  important  cases,  to  nomi- 
nate the  individuals  employed  by  the  fede- 
ration, and  to  watch  over  their  conduct. 
Ilie  executive  power  is  vested,  1.  In  a  pre- 
sident elected  for  the  term  of  four  years. 
2.  In  a  vice  president ;  and,  3.  In  a  supreme 
court  of  justice.  The  supreme  court  con 
sists  of  six  members,  one  third  of  whom  are 
re-elected  by  the  people  every  two  years  ; 


the  internal  afiairs  of  each  state  are  r^;n- 
lated  by  itself  upon  the  following  principles ; 
— 1 .  By  an  assembly  of  deputies  popijarly 
chosen.  2.  By  a  council  similarly  elected. 
3.  By  a  chief.  4.  By  a  vice  chief;  and  5. 
By  a  supreme  court  of  judicature.  These 
individuals  or  bodies  are  invested  with  cer- 
tain definite  powers,  by  which  it  was  hoped 
good  government  would  be  obtained,  and 
eqoal  justice  administered  to  the  people. 
Guatimala,  however,  like  the  r^ublics  in 
the  South  American  continent,  has  never 
remained  at  rest  with  itself,  since  it  was 
erected  into  a  free  state.  Continnal  in- 
surrections have  broken  out ;  at  one  time 
one  party,  at  another  time  another  party, 
predominating. 

In  1821,  the  state  of  Costa-Rica  declared 
herself  independent,  and  existed  for  a  short 
time  as  a  province  of  the  Mexican  empire ; 
but  on  the  formation  of  the  Central  American 
confederacy  in  1823,  this  state  became  an 
integral  part  of  it ;  and  on  the  21st  of 
January,  1825,  adopted  its  present  consti- 
tution. The  government  of  Costa-Rica  is 
divided  into  the  legislative,  executive,  and 
judicial  powers.  1  he  legislative  consists  in 
an  assembly  composed  of  twelve  deputies, 
elected  bieimially,  and  with  whom  all  laws 
are  originated ;  and  a  counsel^  composed  of 
three  individuals,  elected  every  four  years, 
who  have  a  right  to  sanction  or  reject  all 
bills.  The  executive  power  is  entrusted  to 
a  single  individual,  with  the  title  of  Supreme 
Chief. 

As  to  the  state  of  Honduras,  it  is  different 
from  the  British  settlement  of  the  same 
name,  which  is  situated  in  the  province  of 
Merida  or  Yucutan,  belonging  to  Mexico, 
and  which  is  properly  referred  to  the  head 
of  British  America.  To  the  east  and  south 
east  of  this  state  lies  a  tract  of  country 
called  Poyais  and  Musquito  shore  ;  it  con- 
sists of  a  vast  forest  occupied  by  a  race  of 
Indians,  who  consider  themselves  as  under 
the  protection  of  Britain,  although  the 
British  government  claims  no  territory  in 
this  part  of  the  country.  It  is  memorable 
on  account  of  the  imhappy  issue  of  an 
attempt  made  by  some  Englishmen  to  form 
a  settlement  in  this  quarter,  whither  they 
had  been  led  by  the  promises  and  represen- 
tations of  an  adventurer,  called  or  calling 
himself  a  Cacique.  (Ency.  Brit.  7th  edit., 
Guatimala,  Am.  Aim.  1840.  The  paper 
on  Central  America  by  Don  Juan  Galindo, 
a  citizen  of  that  republic,  in  the  journal  of 
the  Geog.  Soc.  Loud.  vol.  6,  p.  119,  in 
which  he  has  promised  further  information 
on  the  subject.) 
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Wb  have  delayed  noticing  several  small 
vdaniea  on  our  table,  which  we  deem  it 
right  to  afford  their  respective  authors  or 
compilers  the  opportunity  of  bringing  to 
the  notice  of  our  readers.  We  cannot  do 
this  better  than  by  stating  the  contents  of 
their  works,  and  by  extracting  such  parts 
of  their  prefaces  as  may  explain  the  objects 
they  have  had  in  view. 

We  shall  commence  with  Mr.  Theobald, 
whoae  book  bears  the  following  title  : 

Am  Elementary  Practice  of  the  Courts  of 
Queeti'M  Bench,  Common  Picas,  and  Es' 
chequer,  designed  chiefly  for  I  Am  8tu^ 
dents  and  Young  Practitioners,^ 

Mr.  Theobald  explains  his  design  in  the 
following  address  to  the  reader:  — 

"  If  (he  say«)  the  following  paf?^  attract  tlie 
curiosity  of  readers  of  advanced  attaiuusenU,  I 
bej(  them  to  bear  in  mind,  that  the  work  was 
not  designed  for  them,  but  fpr  law  students, 
and  such  youn^  practitioners  as  have  had  few 
opportunities  for  actjuirin^,  or  have  not  aimed 
at  a  proficiency  in  common  law  practice,  and, 
therefore,  have  not  read  the  larger  treatises. 
For  these  descriptions  of  persons,  1  venture  to 
think,  some  such  work  as  the  following'  is 
wanted.  It  is  intended  as  a  first  book  of  practice, 
and  I  conceive,  that  even  most  who  are  ac- 
quainted with  the  larger  treatises  of  Messrs. 
Ildd,  Chitty,  and  Bagley,  will  admit  the  utility 
of  an  elementary  introduction  to  them.  In 
accordance  with  these  limited  views,  I  have 
not  referred,  except  in  the  evrlv  part  of  the 
book,  to  cases  and  authorities ;  I  have  confined 
mvaelf  to  outlines,  and  have  omitted  the  details 
which  wonid  have  embarassed  the  inexperi- 
enced reader.  Regarding  the  art  of  mwing 
analyses  and  abridgments  as  one  of  great  prae- 
tical  value,  I  have  frequently  exhibited  it  as  a 
mode  of  conveying  instruction,  and  I  beg  to 
recommend  the  habitual  practice  of  it  to  the 
young  lawyer. 

"  The  Appendix  is  intended  to  support  the 
text,  and  this  u  the  apology  for  it,  if  any  is 
necessary ;  besides,  it  renders  a  reference  tu 
other  books  unnecessary.  In  conclusion,  1  beg 
the  reader  to  note,  in  the  proper  pages,  the 
Corrigenda ;  and  I  pray  for  that  considerate 
toleration  of  faults,  which  Che  candid  ever  ex- 
tend to  the  first  edition  of  works  of  a  novel 
description,  which  I  believe  this  to  be.'' 

The  work  treats ;  1 .  Of  the  writ  of  sum- 
mons, distringas,  and  capias.  2.  Of  the 
declaration  and  aubsequent  proceedings. 
3.  Of  execution.  4.  Of  writs  of  error. 
5.  Of  ejectment.  6.  Of  replevin.  7.  Of 
outiawry.  8.  Of  scire  facias.  9.  Of  the 
removal  of  causes.     10.  Of  interpleader. 

*  Published  by  Mr.  Maxwell. 


11.  Of  venue.  12.  Of  costs.  18.  Of  ac- 
tions by  and  against  particular  persons. 
14.  OfaflSdavits.  15.  Of  warrants  of  at- 
torney and  cognovits.  16.  Of  attachment. 
17.  Of  arbitration.  18.  Of  motions,  rules, 
summonses  and  orders.  1 9.  Of  real  actions. 
The  Appendix  contains  the  recent  Statutes 
and  Rules  of  Court  applicable  to  process, 
pleadings,  and  practice. 

Mr.  Tlieobald  has   with  much  ability 
worked  out  his  plan. 


The  next  book  on  our  list  is  by  Mr.  J. 
Bateman,  called 

The  general  Laws  of  Excise :  viz*  Regultt- 
turns.  Duties,  Licences,  and  Permits; 
with  a  brief  abstract  of  the  particular 
Reguiaiions  applieable  to  each  business 
or  head  of  duty. ^ 

The  principal  contents  of  the  work  aie 
as  follow : 

Commissioners  and  officers. — Liabilities  and 
privileges  of  officers,  and  actions  against  them. 
— Mode  of  granting  licences  and  transfer,  and 
trading  without  them.— General  power  of  sur- 
veying.— Bribery  and  collusion. — Assistance  to 
officers. — Rescues  and  violent  assaults  upon 
officer8.--Duties,  drawbacks,  and  allowances. 
— Providing  and  granting  permits. — Removing 
goods  without  permit. — Forging  and  misap- 
plying permits. — Oaths  and  declarations. — 
Weiglits  and  measures. — Concealing  goods  in 
unentered  mannfactortes.— Search  warrants.—* 
Penalties  and  seizures — By  whom  seizures  are 
to  be  made,  &c. — By  whom  and  how  penalties 
are  incurred. — Mitigation  of  penalties.— Dis- 
posal  and  restoration  of  seizures. — ^Disposal 
of  proceeds  of  penalties  and  seizures. — Re* 
wards  to  officers  and  informers.— Prosecutions, 
by  whom  to  be  conducted.— Summary  pro- 
ceedings before  the  commissioners  and  jos- 
ikes.-^-Certiorari.— Appeal.— Bvideace. — AJ* 
lowances  to  poor  prisoners.-— Stay  of  proceed- 
ings.-*£xteut  of  general  laws  and  coastruclum 
of  terms. 

Various  forms  of  proceeding  are  added  to 
the  digest  above  stated,  and  the  whole 
forms  a  useful  little  book. 


An  Abridgment  of  the  Cases  upon  the 
subject  of  the  Poor  Law  decided  since 
the  passing  of  the  4  8t  5  W.  4,  e.  76, 
and  a  Collection  of  the  subsequent  j&n- 
actments  upon  the  same  subject.  By 
Wm.  Golden  Lumley,  Esq.,  Barrister 
at  Law,  one  of  the  Assistant  Secreta- 
ries  of  the  Poor  Law  Commissioners. 
London  :  Chas.  Knight  &  Co.,  1840. 

This  work  has  been  published  under  the 
authority  of  the  Poor  Law  Commissioners, 

^  Published  by  Mr.  Maxwell. 
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and  comprises  a  collection  of  reports  of  all 
the  (Stses  decided  since  the  passing  of  the 
Poor  Law  Amendment  Act  in  1834.  The 
object  has  been  to  collect  full  information 
on  all  the  points  decided,  and  Mr.  Lumley. 
though  he  has  abridged  the  arguments  of 
counsel,  has  given  very  fully  the  judgments 
of  the  Court. 

These  decisions  are  arranged  in  the  fol- 
lowing order :  — 

1 .  lliose  applicable  to  the  powers  of  the 
Commissioners. 

2.  Those  relating  to  vestries,  the  offices 
of  the  guardians,  and  the  overseers. 

•  3.  Parochial  property. 

4.  The  poor  rate. 

5.  The  maintenance   of  relations,  and 
especially  ol  illegitimate  children. 

6.  The  relief  and  removal  of  paupers. 

7.  The  settlement  of  paupers. 

8.  The  practice  on  appeals. 

9.  Evidence  applicable  to  tliis  branch  of 
law. 


LAW  OF  COSTS. 

The  fo!lowin|(  extracts  are  made  from  the 
cases  collected  in  our  Quarterly  Dij^est,  which 
will  be  published  next  week.  These  decisions 
will  shew  our  readers  the  several  points  re 
lating  to  costs,  which  hare  lately  come  before 
the  courts.  The  practitioner  has  thus  the 
advantage  of  baviag  the  law  *'  posted  up  "  to 
the  present  time. 

COSTS  (EQUITT.) 

1.  A  husband  became  liable  for  bills  of 
costs  due  from  his  wife  dum  sola,  and  from 
her  former  husband,  to  a  solicitor :  Held,  that 
though  the  relation  of  solicitor  and  client  did 
not  exist  between  the  solicitor  and  the  second 
husband,  yet,  that  the  latter  was  entitled  to  a 
taxation  of  the  bills  of  costs.  A  bill  uf  costs, 
nearly  the  whole  of  which  had  been  paid,  con- 
tained items  unconnected  with  professional 
employment,  as  for  a  horne,  &c. :  Held,  th<it 
the  solicitor  ought  in  taxation  to  have  credit 
for  such  items,  if  due,  although  they  had  not 
become  due  to  him  in  the  character  of  solici- 
tor.    fFaringy,  fFHUams,  2  Bea.  1. 

2.  Business  relating  to  a  trust  estate  was 
transacted  by  two  solicitors  in  partnership, 
one  of  whom  was  a  trustee  of  the  estate : 
Held,  in  passinj^his  accounts,  that  costs  out  of 
pocket  could  alone  be  allowed.  Collins  v. 
Carey,  2  Bea.  128. 

COSTS  (common  law.) 

2.  An  order  of  two  justices  for  the  repayment 
of  the  costs  of  removal  and  maintenance  ot  an 


insane  pauper,  under  9  Geo.  4,  c.  40,  s.  42.  can 
only  be  made  by  those  justices  who  have  made 
inquiry  into  and  ascertained  the  last  legal  set- 
tlenient  of  such  pauper.  Where,  therefore,  an 
order  recited  that  A.  C,  a  lunatic,  was  removed 
to  the  lunatic  asylum  under  an  order  of  two 
justices,  whose  le^al  settlement,  after  due  in- 
quiry,made  and  satisfactory  evidence  obtained, 
is  at  D.,  and  adjudicated  her  settlement  to  be  at 
D.,and  ordered  the  costs  and  maintenance,  &c., 
to  be  repaid.  Held,  that  the  order  was  bad,  as 
the  Court  could  not  intend  that  the  justices 
who  made  the  order  had  themselves  taken  the 
evidence  and  inquired  into  the  place  of  settle- 
ment. Held  also,  per  Patteson,  •/.,  that  where 
a  parish,  in  which  the  pauper  was  not  settled, 
had  maintained  and  removed  the  pauper  to  the 
lunatic  assvlum,  an  order  of  repayment  to  this 
parish  could  not  be  made  under  sect.  42^  the 
payment  having  been  made  in  its  own  wrong, 
and  the  act  provided  only  for  repayment  to 
the  country  treasurer.  Resr.  v.  The  Inhabitants 
of  Darton,  3  P.  &  D.  483.' 

2.  The  whole  of  rule  7  of  Hil.  T.  4  W.  4, 
is  to  be  read  together ;  and  ajudj^e  cannot  cer- 
tify, under  the  concluding  part  of  the  rule^  to 
deprive  a  party  of  the  costs  upon  tlie  issue  on 
which  he  has  succeeded,  on  the  ground  that  a 
distinct  matter  of  complaint  or  defence  was  not 
intended  to  be  estal)li:ihed  under  several  counts 
or  pleas,  unless  in  cases  to  which  the  early  part 
of  the  rule  applies,  viz.,  where  the  party  has 
failed  at  the  trial  to  establish  such  distinct 
matter.  Where,  therefore,  at  the  trial  the 
plaintiff  succeeds  upon  an  issue  in  fact  as  to 
one  count,  and  assesses  contingent  damages  on 
another  count,  as  lo  which  there  is  a  demurrer 
pending,  as  there  has  been  no  failure  to  estab- 
lish any  thing  on  the  latter  count,  the  judge 
cannot  certify.  Head  v.  Baldrey,  3  P.  &  D. 
625. 

3.  Where  an  action  of  trespass  appeared  to 
have  been  brought  by  a  man  in  very  humble 
circumstances,  at  the  instigation  and  at  the 
costs  of  his  landlord,  the  Court  of  C.  P.  ordered 
the  latter  to  give  security  for  the  defendant's 
costs.  Ball  V.  Ross,  I  Scott,  N.  S.  21?  ;  1  M. 
&  G.  445. 

4.  An  order  cannot  be  made  for  staying  pro- 
ceedings on  the  payment  of  debt  for  costs  ia 
an  action  for  unliquidated  damages.  Nor,  m 
an  action  to  recover  a  sum  due  from  a  third 
person,  with  the  costs  of  certain  proceedings 
against  that  third  person,  the  payment  of  which 
the  defendant  has  guaranteed,  p^r  iETrxifciii^,  J. 
A  plainiiff,  who  in  one  stage  of  an  action  for 
unliauidatcd  damages,  refuses  to  accept  from 
the  defendant,  in  satidfaction  of  the  suit,  asam 
which  he  afterwards  takes,  is  not  entitled  to 
the  costs  incurred  after  the  refusal.  Where  on 
the  execution  of  a  writ  of  inquiry,  the  parties 
agree  to  withdraw  the  case  from  the  jury,  and 
lo  submit  it  to  the  Master  under  a  judge's 
order,  the  .Master  sits  as  an  arbitrator  appointed 
by  the  parties,  and  the  Court  will  not  interfere 
with  his  finding  as  to  the  facts.  Fisher  v.  Pifnt', 
1  M.  &  G.  2G5.  ^ 

5.  A  rule  to  set  aside  a  judge's  order  having 
been  drawn  uji  at  the  inalauce  of  the  defendant. 


Law  of  Costs.  -^Svggested  Improvements  in  the  Law 
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Without  inrntionin*^  costs,  the  plaintifT  con- 
sented to  its  beitigf  made  absolute,  notwith- 
standinif  which  the  defendant  ohtained  a  second 
rule  drawn  up  with  costs^  stating  that  he  ahan- 
<loned  the  first.  The  Court  of  C.  P.  directed 
the  costs  to  abide  the  event  of  the  cause- 
Jfvei  V.  flay,  1  Scott,  N.  S.  399.  1  M.  &  G. 
390. 

6.  A  rule  nhi  for  judgment  in  ejectment, 
having  been  served  upon  several  parties  who 
were  not  shown  to  be  in  any  way  connected 
with  the  premises,  some  of  them  appeared.— 
Held,  that  they  were  entitled  to  reasonable 
cos'ts.  Doe  d.  Turutley  v.  Roe^  1  Scott,  N.  S. 
401;  I  M.  &G.490. 

7.  The  plaintiff  having  gone  to  reside  abroad, 
after  the  cause  was  set  down  in  the  demurrer 
paper,  the  Court  of  ('.  P.  directed  security  for 
I'osts  to  be  given  in  the  event  of  the  demurrer 
being  decided  in  his  favour.  Kemble  v.  MilU^ 
I  Scott,  N.^S.  402. 

8.  Upon  a  judge's  order,  discharging  a  sum- 
mons with  costs,  the  costs  were  taxed  and  de- 
manded, and  not  being  paid  or  tendered,  the 
order  was  made  a  rule  of  Court.  The  costs  of 
making  it  a  rnle  of  Court  were  also  taxed,  and 
both  sums  were  separately  demanded.  The 
party  tendered  the  former  account,  but  refused 
payment  of  the  latter :  Held,  that  he  was  not 
liable  to  an  attachment,  the  costs  of  making 
the  order  a  rule  of  Court  not  being  costs  within 
the  meaning  of  the  order  and  rule.  Reg,  v. 
Gameson,  6  iM.  &  W.  603. 

9.  Where  in  an  action  for  assault  and  bat* 
tery,  the  plaintiff  recovered  less  than  40^. 
damages,  and  the  judge,  at  the  trial,  intimated 
his  intention  of  certifying  to  deprive  the  plain- 
tiff of  costs  under  the  43  Eliz  c.  6,  but  after 
four  days  the  plaintiff  obtained  the  record  from 
the  associate,  no  certificate  being  indorsed  on 
it,  and  si<;ned  judgment,  and  the  master  on 
production  of  the  record,  taxed  the  plaintiff 
his  costs ;  the  Court  of  Exchequer  of  Pleas 
confirmed  on  order  of  the  judge,  for  producing 
the  record  before  him,  in  order  to  indorse  the 
certificate  upon  it,  and  for  settinsf  aside  the 
jndgmcnt  and  tnxation.  Davis  v.  Cole,  6  M, 
^  W.  f?24. 

10.  Where  an  attorney's  bill  is  reduced  on 
taxation  by  3s,  4d,  less  than  one-sixth,  the 
Court  of  Q.  B.  will  not  allow  him  the  costs  of 
taxation.     Davison  v.  /4lien,  8  Dowl.  673. 

11.  Where  upon  shewing  cause,  against  a 
rule  for  an  attachment  for  the  nonperformance 
of  an  award,  the  Court  discharges  the  rule 
without  costs,  on  a  preliminary  objection  to 
the  insufficiency  cf  the  affidavit,  demanding  the 
performance  of  the  award,  the  objecting  party 
has  a  right  to  enter  into  the  merit.",  in  order  to 
have  the  rule  discharged  with  costs,  and  does 
not  thereby  waive  his  right  to  the  discharge  of 
the  nil?  without  coits.  Re  ChamberlaUi,  8 
DuwI.  (i^6. 


SUGGESTED  IMPROVEMENTS  IN 

THE  LAW. 


LIABILITY  OF  EXECUTORS. 

It  not  unfrequently  happens  that  executors 
and  administrators  are  compelled  to  pay  debts 
after  having  distributed  the  assets  in  their 
hands  amongst  legatees  or  next  of  kin,  in  ig- 
norance of  the  existence  of  such  debts. 

To  remedy  this  evil  it  is  proposed  : 

That  any  executor  or  administrator  be  at 
liberty,  after  the  expiration  of  eleven  months 
from  the  date  of  probate,  or  of  the  grant  of 
administration,  to  apply  to  the  comptroller  of 
legacy  duties  to  advertise  for  creditors  to  send 
in  their  claims  to  the  Comptroller's  Office; 
the  advertisements  to  be  inserted  in  the  ga- 
zette and  other  papers,  in  the  same  manner  as 
is  adopted  in  smts  for  administering  assets. 

That  the  particulars  of  the  claims  sent  in 
be  communicated  to  the  executor  or  adminis- 
trator. 

That  the  executor  or  administrator,  at  the 
expiration  of  the  time  limited  for  the  receipt 
of  claims,  do  file  with  the  comptroller  a  state- 
ment in  writing  (verified  by  his  oath  or  a  de- 
claration), either  that  all  the  claims  agsunst 
the  estate  which  have  come  to  his  knowledge 
have  been  fully  satisfied,  or  that  they  have  aU 
been  satisfied,  except  any  which  may  be  spe- 
ciaUy  noticed. 

That  this  statement  be  accompanied  with 
a  declaration  by  some  person  or  persons  weU 
acquainted  with  the  affairs  of  the  testator  or 
intestate,  that  there  is  no  reason  to  believe  or 
suspect  that  there  arc  or  can  be  any  other 
claims  against  the  estate. 

Also  vrith  a  certificate  of  a  search  for  re- 
corded judgments,  crown  debts,  and  recogni* 
zances. 

That  the  comptroller  have  power  to  call  for 
any  further  information  or  evidence  which  he 
may  reqtiire,  as  to  the  state  of  the  afffdrs  of  the 
testator  or  intestate.  And  in  cases  of  doubt 
or  intricacy  to  refuse  to  give  certificates. 

That  the  comptroller,  upon  being  satisfied 
with  the  statements,  &c.  give  a  certificate  that 
all  debts,  or  all  excepting  such  as  may  be  spe- 
cified in  the  certificate,  have  been  discharged. 

That  the  executor  or  administrator,  in  the 
case  of  a  solvent  estate,  be  discharged  from  all 

Personal  responsibility  for  the  payment  of 
ebts  not  excepted  in  the  certificate,  upon  his 
distributing  the  assets  and  paying  the  legacy 
duties  I  and  in  the  case  of  an  insolvent  estate 
to  be  in  like  manner  discharged  upon  distribu- 
ting the  assets  among  the  creditors  of  whose 
claims  he  may  have  had  notice,  in  a  due  course 
of  administration. 

That  any  persons  who  may  afterwards  claim 
in  respect  ot  any  debt  or  liabilities  not  noticed 
in  the  certificate,  be  at  liberty  to  follow  the 
assets  in  the  hands  of  the  legatees  or  next  of 
kin. 

That  in  ordci  to  enciMc  parties  to  follow  the 
assets,  entries  should  lie  made  in  the  books  at 
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tbe  Legfacy  Duty  OfBce  of  the  names  and  de- 
ficriptions  of  the  persons  to  whom  or  for  whose 
benefit  any  part  of  the  assets  may  be  paid  or 
retained. 

That  the  books  should  also  contain  entries  of 
all  certificates,  and  be  open  to  the  inspection 
of  all  claimants  upon  tne  estates  of  parties 
whose  assets  may  have  been  (tistribnted  after 
thegrantinfjr  of  a  certificate. 

lAat  executors  or  administrators  who  have 
already  distributed  assets,  or  may  hereafter  do 
so,  without  obtuning-  certificates,  be  at  libertv 
to  obtain  certificates  upon  advertising  through 
the  comptroller,  and  filing  such  statement,  &c. 
as  above,  and  also  a  statement  of  the  names,  &c. 
of  the  parties  to  whom  the  assets  have  been 
psdd :  and  in  case  of  an  insolvent  estate,  satis- 
mng  the  comptroller  that  the  assets  have  been 
aivided  among  the  creditors. 

That  in  case  of  a  certificate  being  obtained 
firaudulently,  the  liability  of  the  executor  of 
administrator  continue. 

That  the  entries  in  the  books  of  the  office  be 
evidence  except  in  cases  of  fraud. 

Provision  to  be  made  for  regulating  the  ex- 
penses, and  for  the  allowance  of  the  amount 
out  ef  the  estate  in  respect  of  which  they  may 
be  incurred. 


GRffiVANCES  OP  THE  PROFESSION. 


DBFBCTnrB   INDEXB8  TO  WILLS   AND   REGIS- 
TERED DEEDS. 

In  the  Prerogative  Office  it  is  well  known 
that  it  is  a  laborious  search  to  find  a  will,  if 
the  party  has  not  a  correct  idea  of  the  date  of 
the  testator's  death,  and  more  especially  if  the 
name  should  begin  with  a  letter  of  frequent 
occurrence,  such  as  B,  C,  H,  or  W.  I  have 
been  Handing  during  three  hours,  endeavour- 
ing to  find  a  reference  to  the  will  of  a  Mr.  (7., 
not  knowing  when  he  died,  and  my  search  ex- 
tended through  the  registers  of  four  years.  1 
must  have  read  upwards  of  12D0  names,  which, 
for  caution's  sake,  were  perused  twice ;  and  I 
referred  to  one  or  two  wills  of  parties  of  the 
same  names.  Had  the  name  been  "  Smith," 
there  is  no  telling  how  much  longer  I  should 
have  been  occupied. 

The  mode  of  indexing  the  wills  and  letters 
of  administration  in  that  office,  is  to  enter  them 
under  the  first  letter  of  the  surnames,  in  the 
order  in  which  they  are  proved  or  granted ;  so 
that,  with  the  exception  of  such  first  letter,  the 
indexes  afford  no  assistance  to  the  searcher. 
When  attending  at  the  Prerogative  Office  I 
have  frequently  observed,  not  only  professional 
gentlemen  engaged  there  a  long  time,  but  also 
many  men  unaccustomed  to  such  business, 
and  occasionally  respectably  dressed  females, 
whom,  though  strangers  to  me,  1  have  assisted 
in  prosecuting  their  enquiries.  In  tracing  titles 
it  is  sometimes  stated  that  a  landowner  died 
intestate,  but  it  is  incumbent  on  a  solicitor, 
before  jiassing  such  a  title,  especially  if  letters 
of  administration  have  not  been  ti^en  out,  to 
satisfy  himself  as  to  the  fact  of  the  intestacy. 


and  this  can  only  be  done  by  searching  for  a 
will  during  at  least  ten  years;  for  although  the 
law  requires  that  a  Tiill  should  be  proved  within 
six  moths  after  the  death,  yet  under  particular 
circumstances,  delays  sometimes  take  plac«. 
I  would  not  undertake  to  ''  solenmlv  and  sin- 
cerely declare"  that  a  will  of  such  a  landowner 
had  not  been  proved,  without  devoting  one  day 
to  the  investigation,  for  I  should  remember 
that  upon  my  accuracy  in  examining  the  ca- 
lends would  aepend  the  client's  safety. 

But  it  is  not  only  to  the  Prerogative  Office 
that  1  would  draw  your  attention;  my  observa- 
tions apply  to  the  indexes  kept  by  the  Registrar 
for  the  county  of  Middlesex ^  to  those  relatii^^ 
to  Utitfinet  and  recorerie»,  and  also  to  all  others 
which  are  or  have  been  prepared  in  the  same 
careless  manner.  I  have  a  case  which  actually 
occurred,  under  different  names,  bearing  very 
strongly  upon  the  point.  A  short  time  since 
Andrews  clfdmed  an  estate  which  had  belonged 
to  his  mother,  and  alleged  that  no  fine  was 
ever  levied  by  her  and  her  husband ;  the  owner. 
Brown,  had  no  dociunents  in  hb  custody  to 
deny  this  assertion,  and  a  search  was  made  in 
the  offiae  for  the  record,  but  it  could  not  be 
found.  The  apparent  invalidity  of  the  title  had 
not  been  cured  by  the  Statute  of  Limitations, 
and  therefore  at  the  first  sight  the  possessor 
appeared  liable  to  be  e}ecte£  Upon  exami- 
nmg  his  conveyance,  it  was,  however,  foimd 
that  the  covenant  was  to  levy  a  fine  to  Brown, 
or  to  Canning  (a  stranger),  and  upon  a  farther 
search  it  was  ascertamed  that  Dawson  and 
others  had  joined  the  vendor  and  his  wife  in 
the  fine»  that  Canning  was  the  plaintiff,  and 
that  Dawson's  name  preceded  the  names  of 
Andrews'  parents,  who  were  not  even  men- 
tioned in  the  index. 

The  plan  adopted  in  that  office  was  to  give 
merelv  the  surnames  of  the  plaintiff,  and  of 
that  deforciant  whose  name  nrst  appeared  in 
the  concord,  so  that  in  the  case  before  alluded 
to,  the  following  is  somewhat  similar  to  the 
entry : — ''  Canning,  plaintiff;  Dawson,  defor- 
ciant ;"  and  who  could  have  supposed  that  it 
related  to  a  fine  which  concernea  Brown  and 
Andrews  ?  Had  this  not  been  discovered,  the 
estate  might  have  been  wrested  from  the 
owner,  although  he  paid  hk  purchase  money, 
and  expended  a  considerable  sum  in  repairs. 

With  respect  to  the  mode  in  which  these 
things  may  be  altered,  there  can  be  no  doubt 
but  that  it  would  facilitate  business,  if  new  in- 
dexes were  prepared,  in  wliich  the  most  strict 
alphabetical  order  should  be  adopted,  and 
those  referring  to  fines  and  recoveries  should 
specify  the  names  of  every  party  concerned, 
which  should  be  entered  under  the  first  letter 
of  each  surname. 

In  concluding  this  letter  I  would  humbly 
request  the  registrar  and  deputy  registrars  of 
the  Prerogative  Office,  and  tne  keepers  of  all 
records  to  which  there  is  fre<^uent  reference 
made,  to  take  these  observations  into  their 
serious  consideration,  and  to  render  every 
sistance  in  their  power  to  the  public. 

Vb&ax. 


Proposed  Coimif  Courts. ^The  Siudeni'o  Oomer. 
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PROPOSED  COUNTY  COURTS. 


Our  readers  are  well  aware  of  the  very  {rreat 
alteratioas  and  improvemeDts  introduced  into 
the  practice  of  the  Superior  Courts  withio  the 
last  twenty  years,  and  which  are  far  frreater  in 
extent  than  any  effected  in  the  course  of 
aevend  preceding  centuries. 

A  correspondent  sug/^ests  that  time  should 
be  allowed  for  these  uteraiions  to  have  their 
due  effect.  They  have  already  been  productive 
of  considerable  advantac^e  to  the  suitor,  as 
well  in  reducing  the  expence  of  the  proceed- 
ings necessary  to  establish  his  claim,  as  in  ob- 
taining  his  judgment  In  a  more  summary 
manner. 

The  establishment  of  Sheriff's  Courts  has 
alio  operated  beneficially.  Aa  a  local  Court, 
under  the  supervision  of  the  judges  of  the  Su- 
perior Courts,  it  is  the  only  speeies  of  local 
court  likely  to  give  satisfaction  to  tlie  suitor. 

Tha  desire  to  establish  county  or  local 
courts,  independently  of  the  Superior  Courts, 
is  only  part  of  that  restless  appetite  for  change 
which  IS  never  satisfied  with  things  as  they 
are,  however  good  they  may  be. 

If  the  proposed  Courts  be  established,  the 
country  will  be  overrun  with  a  set  of  petti- 
fogging practitioners,  and,  to  use  the  language 
of  a  facetious  serjeant,  **  we  shall  have  plenty 
of  legal  beer-shops,  where  John  fiull  may  tipple 
cheap  law." 


»» 


We  extract  the  following  from  the  Oxford 

Unwerniy  Herald^  which  a  correspondent  has 

sent  us  on  this  subject : —  * 

'*  Tliere  is  hardly  any  theme  which  is  theo* 
retaeally  so  fascinating  as  that  which  touches 
Bpon  the  speedjand  effectuality  of  law,  because 
it  must  all  tend  to  that  consummation  called 
"  cheap  law."  "  I'll  bring  justice  home  to 
every  man's  door,"  says  the  patriot,  and  a 
thousand  hands  are  high  in  the  air,  all  belong* 
ing  to  that  numerous  class  of  folks  who  like 
"bargains."  Any  thing  cheap  is  a  bargain, 
and  so  cheap  law  must  be  a  desirable  acquisi- 
tion, think  and  argue  these  people.  To  such, 
however,  we  would  say,  "Pause  before  you 
buy  that  cheap  judgment— it  looks  very  invi- 
ting just  now,  and  it  may  be  in  your  favour  as 
you  think — but  mind  it  is  very  cheap,  and 
could  not  have  cost  much  in  the  manufacture : 
it  may  therefore  cost  you  more  to  mend  it  than 
you  would  have  expended  in  buying  some  of 
the  right  sort  at  Westminster  Hall."  Subject 
to  these  obaervations  are  all  the  schemes  of 
local  Courts,  both  criminal  and  civil,  which 
are,  after  ail,  bui  a  recurrence  to  the  system 
of  the  olden  times,  when  the  splendid  fabric  of 
our  judicature  was  in  its  infancy.  Strange  to 
say,  however,  though  reforms  have  taken  plaee 
in  other  matters  on  the  patent  plan  of  centra- 
lixaiion,  that  very  foundation  is  to  be  subverted 
in  the  administration  of  justice,  where  (of  all 
other  things)  it  is  perhaps  alone  absolutely 


necessary.  Local  distribution  of  charity  and 
relief  to  the  poor  is  good,  because  it  is  highly 
desirable  that  the  poor,  and  their  richpr  neigh- 
bours, should  be  brought  intq  juxta  position ; 
but  centralization  has  been  imposed  upon  the 
country. 

Centralization  is  fast  creeping  in  upon  the 
powers  of  the  unpaid  magistracy  of  the  realm  ; 
out,  in  the  administration  of  justice,  where  the 
most  absolute  ignorance  should  be  preserved, 
and  is  always  presumed  to  exist,  between  the 
ol>ject  and  the  suitors  of  the  law,  and  the  hand 
that  administers  it,  there  we  find  the  stream  of 
reform  striving  to  plant  a  petty  judge  in  every 
parish,  who  must  needs  be  not  only  aware  of 
the  characters  of  the  criminals,  and  the  nature, 
nay,  the  very  merits  of  the  issues  brought 
under  his  notice,  but  may,  even  by  marriage 
or  friendship,  be  open,  to  say  the  least  of  it, 
to  the  imputation  of  partiality,  and  even  of 
venality.  To  this  complexion  will  the  speedy 
administration  of  justice  bring  this  country ; 
and  for  one  dear  law  suit  that  a  county  now 
sends  to  the  assiie  town  biennially,  we  shall 
have  a  plentiful  harvest,  a  constaut  system  of 
irritation  kept  up  through  every  parish  in  each 
county,  if  cheap  law  is  to  be  introduced." 


THE  STUDENrS  CORNER. 


WASTE  LAND  NKAR  HIGHWAY. 

In  the  case  of  Doe  d.  Pring  and  Roberti  v. 
Pearsy,  tried  at  the  Spring  Assizes,  1827,  for 
Somerset,  and  the  verdict  on  which  was  after- 
wards attempted  to  be  set  aside  on  rule  to  shew 
cause,  which  was  however  discharged,  (5  Law 
Journal,  K.  B.)  the  principle  inquired  after, 
p.  248,  ante,  is  fully  recognised,  that  waste 
land  on  the  side  of  the  highway  is  the  property 
of  the  owner  of  the  adjoining  soil ;  and  that, 
whether  he  be  a  freeholder  or  a  copyholder 
only.  There  appear  to  have  been  two  cases 
referred  to,  the  one  for,  and  the  other  against 
the  rule,  viz.  2  Stark.  468,  and  3  Camp.^454. 

W.Y. 


SUING  ATTURNET, 

Since  the  act  enabling  attomies  of  one  Court 
to  practise  in  the  others  on  signing  the  roll, 
can  an  attorney  admitted  in  the  Court  of 
Queen's  Bench  be  sued  in  either  of  the  other 
Courts,  not  being  strictly  an  attorney  of  such 
Courts.  Lex. 


ESTATE  FOR  LIFE  OR  IN  TAIL. 

j^.,  by  his  will,  dated  in  1810,  devised  free- 
hold premises  to  B.  "for  and  during  the  term 
of  his  natural  life :  and  from  and  after  his  de« 
cease  the  testator  gave  and  devis^  the  said 
premises  to  his  (^.'s)  next  heir  at  law  that 
might  be  then  living,  and  to  continue  from 
heir  to  heir  for  ever,  "  his  will  being  that  the 
sud  premises  should  not  be  sold  tor  ever." 
Did  a.  take  an  estate  for  life,  or  in  tall  ? 

C.  T. 
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OPYHOLDS  — HEIR. 

How  can  the  steward  "  seize  the  lands  for 
the  use  of  the  hird  of  the  manor,"  as  proposed 
by  G.  E.,  p  2'iy,  smce  j4J*%  devisee  has  been 
admitted,  and  is  now  in  actual  pos:^cssion  of 
the  property  ?  'Hiis  could,  no  doubt,  have 
been  done  immediately  on  //.'s  death,  and  be- 
fore the  admission  of  his  devisee ;  but  the  de- 
visee's name  is  now  on  the  rolls,  and  he  is  the 
acknowledged  tenant,  though  having  only  an 
equitable  estate.  R.  W.  S. 


The  doctrine  maintained  by  A.  G.  H.,  page 
168,  does  not  appear  to  be  confirmed  by  the 
cases  he  refers  to.  In  Holtifttit  v.  Ciapham, 
the  point  for  the  determination  of  the  Gourt 
was,  whether  a  surrenderee  could  recover  in 
ejectment  on  a  demise  laid  between  the  sur- 
render and  admission*  And  the  case  of  Davy 
V.  Beardshauf  is  cited  in  9  Mod.  75,  in  support 
of  the  doctrine  that  the  will  of  an  unadmitted 
purchaser  would  pass  copyholds  in  equity y  for 
in  that  case  it  was  decreed  that  the  devise 
passed  the  copyhold  lands  because  the  testator 
had  a  title  in  e(|uitv  to  recover  them,  and  the 
vendor  stood  seised  for  him  till  a  legal  convey- 
ance could  be  made. 

E.  P. 


SELECTIONS 
FROM   CORRESPONDENCE. 

LONDON   REGISTRATION,  1840. — SOLICITORS* 

OFFICES. 

A  correspondent  states,  that  Mr.  Mybie,  the 
Revising  Barrister,  gave  his  opinion  on  the 
question,  which  has  been  several  times  dis- 
cussed during  the  recent  registration,  as  to 
whether  solicitors*  offices  did  or  did  not  confer 
a  qualification.  1  he  learned  gentleman  said 
there  were  a  variety  of  opinions  on  the  sub- 
ject ;  but  the  safest  plan  to  adopt  was,  to  put 
a  liberal  construction  or  the  words  of  the  sta- 
tute. He  should,  therefore,  admit  all  the 
claims  in  respect  of  solicitors'  offices,  and  dis- 
allow all  the  objections  which  had  been  taken 
on  that  greund.  This  decision  (says  our  cor- 
respondent) is  at  variance  with  the  decision  of 
former  years. 


EXAMINATION  LATE  IN  THE  TERM. 

The  Examination  took  place  on  Wednesday, 
the  27th  of  January;  the  result  was  not  known 
till  late  on  the  following  evening ;  the  certi- 
ficates were  not  delivered  out  till  Friday  morn- 
ing. I  took  mine,  with  the  other  necessary 
documents,  to  one  of  the  Judges'  clerks,  in  the 
middle  of  that  day,  who  informed  me,  that  he 
had  80  many  fiats  to  prepare,  that  he  must 
take  the  papers  home  with  him.  I  therefore 
did  not  obtain  my  fiat  till  the  Saturday,  and 
Monday  Xvas  the  last  day  of  Term. 

It  happened  that  an  important  consultation 
in  a  matter  to  which  I  was  attending,  was  on 
fihc  Saturday  evening  appointed  for  Monday 


morning,  at  a  quarter  before  ten;  as  I  uiu- 
compelled  to  be  in  Court  at  that  hour  to  be 
admitted,  I  could  not  attend  the  consultation, 
and  the  consequence  was  that  the  principal 
point  on  which  the  consultation  was  rcquireil 
was  not  raised  at  all.  The  matter,  fortunately, 
did  not  come  on,  as  was  expected,  and  another 
consultation  was  held. 

This  expense  and  annoyance  might  have 
been  saved  in  my  case,  and  probably  others  of 
a  similar  nature  might  be  found,  had  the  Ex- 
amination  been  so  fixed  as  to  afford  a  choice 
of  two  or  three  days,  on  which  the  successful 
candidates  might  be  admitted. 

A  Sufferer. 

[The  Examination  must  take  place  within 
the  last  ten  days  of  Term.  There  does  not 
appear  to  have  been  any  unnecessary  delay. 
Perhaps  it  would  have  been  better  to  leave  th€ 
Examination,  whether  in  Term  or  VacatwD,  tu 
be  arranged  by  the  Examiners ;  but  the  Rule 
of  Court  has  settled  it  otherwise.  It  is  im- 
possible to  provide  for  all  kinds  of  cases,  aud 
if  there  were  a  change,  it  would  probably  pro* 
duce  other  iDConveniencea.    £d.J 


conNSBLs'  clerks'  fees. 

• 

I  beg  to  call  the  attention  of  the  profession 
to  the  propriety  of  adhering  strictiy  to  the  scale 
of  fees  to  barristers'  clerks,  both  in  equity  and 
at  common  law,  as  fixed,  I  believe,  through 
the  instnimentality  of  the  Committee  of  the 
Law  Institution, 

The  clerks  appear  to  be  not  a  little  dissatis- 
fied at  a  limit  being  at  length  fixed  to  the 
amount  of  their  direct  demands,  and  take  every 
opportufiity  of  censuring  those  solicitors  who 
adhere  to  the  scale.  lam  aware  of  two  in- 
stances in  which  the  clerks  proceeded  further, 
and  actually  refused  checks,  l)eeause  their  fees 
were  calculated  on  the  new  scale.  The  checks 
were  returned  to  their  masters,  one  of  whom 
intimated  by  his  manner,  that  he  took  the  part 
of  his  clerk  ;  the  other  expressed  a  contrary 
feeling. 

Should  such  a  circumstance  happen  to  any 
of  your  readers,  I  should  recommend  them  to 
send  a  check  to  the  master  for  the  amount  of 
his  fees  without  noticing  the  clerk. 

I  am  quite  at  a  loss  to  conceive  what  right 
the  barristers'  clerks  have  to  a  per  centair^* 
from  suitors,  who  do  not  derive  the  slightest 
benefit  from  them,  more  than  from  the  coach- 
man who  drives  his  master  to  Westmmster 
Hall,  or  elsewhere,  to  plead  bis  client's  cause. 

Some  good  has  been  effected  in  settling  the 
scale  of  fees,  but  a  greater  remains  to  be  dose 
— to  get  rid  of  the  imposition  entirely ! 

An  Attorney. 

[We  regret  that  our  pages  should  be  further 
occupied  by  this  subject :  it  should  be  put  an 
end  to.  Counsel  should  stop  the  petty  warfare 
between  their  clerks  and  the  attorneys'  clerks. 
I'he  regulation  fixes  the  limit  of  gratuities 
which  may  be  given,  but  does  not  enforce  any 
payment.    Ed.] 


Circuits  of  the  Juilgcs.—  Superior  Courts;  Lord  Chancellor  b  Ccafi. 


281 


CIRCUITS  OF  THE  JUDGES. 


I     HoMR.     I  Norfolk. 

ftPUINU 

CIHCUn^,  iLd.Dcnman  LC'JTinda) 
1841.         in.  Parke.     'J.Hosanquel 


*{t    - 


Thur.  Frh.   181 
Sntarday      20| 
Wrdneg(Uy  24 
Thuradny     25 
Saturday      27     • 
Mon   Mar.    1 
Tuesday         2.     . 
Wedn^ftday  8  Hertford 
Thursday       4\    . 
Friday  5     . 

Saturday        n     - 
Monday        SCheltrnford 
Tuesday 
Wednesday  10' 
Thursday      Jl 
Saturday      }3 
Monday        16  Maidstone 
.Tuesday        Jd     . 
Wednesday  17'    - 
{Friday  191     - 

JSatMrday      20'     - 
>  M  onday       22,  Lcwos 
jVVedncMlay24     * 
Thursday     25!    - 
[Friday  'M\    . 

Salonlay      271    - 
:Miind4y       2S^,Kin{HoD 
Wednesday  31 
Fur.  April      31 


Aylesbury 


Bedford 


Huntingd'n 
Cambridge 


Bury  St.  lid. 


Midland. 


Lci.Abinger. 
J .  Patteson . 


Oxford. 


Northamp 
[ton 


Oakham 
Lincoln  and 
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Nottingham 
[and  town 
Derby 


Leicester  & 
[B. 


Coventry  & 
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[city 
rich    & 


B.  Gurney. 
J.  Coleridge 


N.  Walks.    S.  Walbs. 


J.  Williams. 'J.  CoUman 


Reading 


Oxford 


Worretter&     - 

[city  Welchpool 


Stafford 


Shrewsbury 


Hereford 


Monmouth 

Gloucester 

[&  city 


Bala 


Swansea 


Haverford> 

[wtfst&town 


Carnarvon 


Beaumaris 


Ruthin 


Mold 
Chester 


Cardigan 
Carmarthen 


Brecon 


Pre*teigu 
Chester 


Westkrn.  Northern. 


J.  Erskine. 
JWightman 


J.  Maule. 
H.  Kolfe. 


W  nchcster 


Salisbury 


Dorchester 


Exeter  & 

[city 


Appleby 
Cariisle 
Newcastlejc 
[town 


Durham 


York  &  citv 


Bodmin 
Taunton 


Lancaster 
Liverpool 


SUPERIOR  COURTS. 


UorlT  Ct)AiurlIor*it  Court. 

VOLLN'T.VRY    SETTLEMENT. — COVENANT  TO 
SURRENDER  COPYHOLDS. 

Makings  a  provision  fur  children,  (hough  a 
good  consideration  to  support  a  voluntary 
settlement  actually  completed,  is  not  such  a 
consideration  as  trill  induce  a  Court  of 
Equity  to  interfere  for  the  purpose  of 
carrying  into  effect  any  parts  of  the  settle- 
ment tehich  remain  in  fieri. 

John  Jcfferys,  late  of  Isleworth,  Middlesex, 
deceased,  by  an  agreement  dated  in  July  1834, 
reciting  that  he  was  desirous  of  making  some 
certain  and  irrevocable  provi.sion  for  his  children 
therein  named,  covenanted  with  Tliomas  Bow- 
den  and  Joseph  Thorn,  whom  he  named  as 
tnistees.  forthwith  to  execute  a  settlement 
of  certain  freehold  and  copyhold  estates  upon 
the  trusts  after  mention ea;  and  by  a  settle- 
ment dated  IZ^h  of  September  1834,  he  con- 
veyed the  freehold  parts,  and  covenanted  to 
surrender  the  copyhold  parts,  of  the  estates  to 
the  trustees,  upon  trust  to  sell  the  same  and 
invest  the  produce,  and  af|er  providing  for  an 
annuity  to  himself  of  80/.,  to  divide  the  resi- 
due between  his  children,  the  plaintifiTs  and 
their  sister,  Sarah  Jefierys,  since  deceased. 
The  settlement  was  duly  executed,  but  the 
settlor  died  in  the  month  of  September  1836, 
without  having  surrendered  the  copyholds  pur- 
Siuant  to  his  covenant  He  also  subsequently 
fo  the  execution  of  the  bctt lenient  made  a 


will,  by  which  he  devised  a  considerable  por- 
tion or  the  settled  property  to  his  wife,  and 
she  having  procured  herself  to  be  admitted  to 
the  copyholds,  and  having  entered  into  the 
receipt  of  the  rents  of  them,  as  well  as  of  the 
freeholds,  a  bill  was  filed  against  her  and  the 
trustees  by  the  cestui  que  trusts,  praying  that 
she  might  be  decreed  to  surrender  the  copy- 
holds to  the  trustees,  upon  the  trusts  and  for 
the  purposes  stated  in  the  settlement ;  that  the 
whole  of  the  property  might  be  sold,  and  the 
produce  applied  according  to  the  trusts  of  that 
deed ;  ana  that  the  widow  might  account  for 
all  sums  she  had  received  on  account  of  rent. 

Stuart  and  h'oe,  for  the  plain tifis,  stated 
that  there  could  be  no  doubt  of  the  considera- 
tion being  sufficient  to  support  the  uses  of  the 
settlement  against  the  settlor,  and  all  claiming 
under  him,  and  that  the  will  could  not  have 
the  operation  contended  for  by  the  widow.  In 
Ellis  V.  Nimmo,  Lloyd  &  Gould,  333,  it  was 
held  by  Sir  Edward  Sugden,  who  had  fully 
considered  all  the  authorities  bearing  upon 
the  question,  that  even  a  meritorious  consi- 
deration was  sufficient  to  induce  a  (/ourt  of 
Equity  to  execute  a  voluntary  agreement ;  but 
here,  not  only  was  the  consideration  good, 
being  a  provision  for  children,  but  the  settle- 
ment had  been  actually  executed.  Thcv  cited 
also  Osgood  V.  Strode,  2  P.  Wuis.  2^9;  'Sutton 
V.  Chetwynde,  3  Mer.  249. 

Girdleitone  and  j4nderdon,  for  the  defendant, 
the  widow,  contcniled  that  the  scUlenicnt  could 


283 


Superior  Coitrts :  Lord  Chmcelhr ;  Vice  Ckaneeiior, 


only  be  looked  upon  as  a  contract  injleri,  and 
was  not  sncfa  an  instrument  as  a  Court  of 
Equity  would  enforce.  The  trustees  had  nerer 
entered  into  possession,  nor  had  the  testator 
ever  surrendered  the  copyholds.  The  deed, 
then,  being  imperfect,  and  the  will  effectual, 
the  plaintiffs  had  no  right  to  institute  the  suit, 
which  ought  to  be  dismissed  with  costs.  Eiiis 
V.  Nimmo  had  been  several  times  denied  as 
authority,  and  particularly  in  the  recent  case 
of  HollofCfty  V.  Heudinfrton^  8  Sim.  324 ;  and 
also  in  DUlon  v.  Oppin,  before  his  Loidship, 
which  was  not  yet  reported.  They  cited  also 
Puhertojt  v.  Pulverto/t,  18  Ves.  84. 

S,  Afiiler,  for  the  trustees,  submitted  to  act 
as  the  Court  should  direct. 

The  Lord  Chancellor  sud,  that  as  to  the 
freeholds  there  could  be  no  question,  the  con- 
veyance having  been  actually  completed ;  and, 
therefore,  whether  the  settlement  were  volun- 
tary or  not,  they  must  go  to  the  parties  to 
whom  they  were  conveyed.  As  regards  them, 
the  widow  would  not  have  been  a  necessary 
partjr  to  the  suit  had  she  not  set  up  a  claim ; 
but  having  claimed  to  be  entitled  to  them,  she 
must  bear  the  costs  incurred  in  consequence. 
As  to  the  copyholds,  his  Lordship's  impression 
was  that  the  Court  would  not  carry  into  effect 
a  voluntary  contract  where  anything  remuned 
to  be  done,  and  here  the  settlement  was  volun- 
tary, and  the  copyholds  had  not  been  surren- 
dered. He  thought  Ellii  v.  Nimmo  was  not  to 
be  looked  upon  as  an  authority ;  but  he  would 
read  througn  that  case,  and  if  he  saw  any  rea- 
son for  altering  his  opinion,  he  would  mention 
the  case  again.* 

BUI  dUmisied  wiih  costs,  o#  io  the  copyholds ; 
and  decree  in  favour  o/ the  plaintiff",  with  costs, 
as  to  the  freeholds. — Jefferys  v.  Jefferys,  Jan. 
26th,  1841. 

•  Feb.  let. — His  Lordship  mentioned  the 
case  again  this  day,  and  sud  that  he  had 
looked  into  the  authorities,  but  saw  no  reason 
for  altering  his  opinion ;  so  that  Ellis  v.  Nimmo 
may  be  considered  as  over-ruled. 


ALLOWANCE  TO  LUNATIC'S  SERVANT  0t7T  OF 

HIS  ESTATE. 

A  lunatic's  servant,  who  attended  him  many 
years  with  zeal  and  fidelity,  being  ohliged 
in  consequence  of  his  own  age  and  infirmi' 
ties  to  resign  his  situation,  petitioned  for 
an  allowance  out  of  the  testator* s  estate. 

The  Lord  Chancellor^  with  consent  of  the 
lunatic's  neat  of  kin,  urder^d  a  competent 
sum  to  be  paid  out  of  his  estate  to  the  peti- 
tioner during  his  life. 

Upon  petition  Co  confirm  ihe  Master's  re- 
port in  the  matter  of  the  lunacy  of  the  Earl  of 
Carysfort. 

Mr.  Sidehottom  supported  a  petition  which 
was  presented  by  Joseph  Wrisfht,  who  had  en- 
tered into  tlie  service  of  the  lunatic  in  the  year 
1817,  and  from  that  time  to  this  served  him 
with  the  most  affectionate  zeal,  diligence,  and 
fidelity.    To  his  services,  and  to  his  general 


conduct,  the  master  of  the  establishment  io 
which  the  lunatic  was  kept,  and  the  lunatic's 
relatives,  bore  willing  testimony.  The  peti- 
tioner had  now  attained  to  an  age,  which,  with 
the  infirmities  incident  thereto,  rendered  htm 
unable  to  serve  his  master  any  longer,  and  be 
therefore  prvyed  for  an  allowance  out  of  the 
lunatic's  estate,  sufficient  for  his  maintenance 
for  the  rest  of  his  life. 

The  Lord  Ckaneelhr  asked  if  there  was  any 
precedent  for  an  order  such  as  the  petition 
prayed  for  ? 

Mr.  Sidehottom  was  not  aware  of  any  pre- 
cedent. The  application  was  first  made  to  the 
master,  who  declined  to  give  any  opinion  on 
the  subject,  except  that  he  suggested  that  it 
was  a  matter  for  the  special  consideration  of 
his  Lordship.  The  petitioner  rested  his  claim 
in  that  moral  obligation  which  his  Lordship 
recognised  in  similar  applications  in  behalf 
of  a  lunatic's  poor  relations.  The  lunatic's 
estate  was  ample,  the  relations  admitted  the 
claim  was  one  which  the  lunadc  himself  wonld 
readily  recognize,  if  of  sound  mind.  The 
sum  proposed  by  the  petitioner  was  only  60/. 
a-year. 

The  Lord  Chancelior  said  the  petitioner's 
claim  was  entitled  to  favourable  consideration. 
He  would,  therefore,  direct  an  inquiry  for  a 
precedent ;  in  the  meantime,  he  suggested  an 
application  to  be  made  to  the  lunatic's  next  of 
kin  for  consent. 

His  Lordship,  on  a  subsequent  day,  said 
that,  although  he  did  not  find  that  the  Court 
had  ever  made  an  order  upon  a  similar  appli- 
cation, he  considered  that  the  circumstances 
in  this  case  justified  him  in  making  the  order. 
Having  the  consent  of  the  next  of  kin  of  the 
lunatic,  his  Lordship  referred  it  to  the  mas- 
ter to  settle  the  proper  allowance  for  the  pe- 
titioner. 

Ejp  parte  fFright :  In  the  matter  of  the  Eari 
of  Carysfort,  a  lunatic, — At  Lincoln's  Inn, 
December  22d  and  24th,  1840, 


JSitz  Ctancfllor'il  Court. 

creditor's  suit. — PARTIES. 

Where  a  suit  is  instituted  by  a  creditor  agmnei 
the  personal  representative  of  his  debtor^ 
for  the  purpose  of  having  the  usual  accounts 
tahen  and  th  e  deceased's  estate  administered, 
he  cannot  make  a  person  a  defendant  to  suck 
suit  upon  the  mere  allegation  of  his  having 
been  tn  partnership  with  the  deceased,  with" 
out  proving  the  partnership. 

The  bill  in  this  case  was  filed  by  the  plain- 
tiff, on  behalf  of  himself  and  aU  odier  the 
creditors  of  the  testator  in  the  pleadings 
named,  for  the  purpose  of  obtaining  an  ac- 
count of  the  testator's  estate,  and  also  of  n 
partnership  which  was  alleged  to  have  sub- 
sisted between  the  testator  and  the  defendant, 
Frederick  Buttrum  the  younger,  for  about 
a  year  before  the  testator's  death.  Evidence 
was  gone  into  for  some  purposes  of  the  suit, 
but  no  proof  was  given  of  the  all^^  partner- 
ship. 
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AT.  Bruce  and  Eomilfy,  for  the  plaintiff.—- 
One  of  the  principal  objects  of  the  suit  is  to 
obtain  an  account  of  the  partnership  property. 
It  was  objected  that  the  relief  asked  could  not 
be  given,  because  there  was  no  charge  of  fraud 
or  collusion ;'  but  although  this  objection  might 
apply  where  a  creditor  med  his  bill  against  a 
debtor  to  a  testator's  estate,  it  did  not  hold 
with  respect  to  an  account  against  a  partner. 
RowMher  v.  fFatkim,  1  Russ.  &  M.  277; 
Gedre  t.  Traill,  lb,  281;  Davies  v.  Daviei, 
2  Keen,  534.  At  all  events,  sufficient  ap- 
peared upon  the  bill  to  entitle  the  plaintiff  to 
an  inquiry. 

Jacob,  contrh,  insisted  that  the  plaintiff  had 
not  shewn  any  case  to  entitle  him  to  the  in- 
quiry asked.  This  was  a  bill  by  a  creditor 
seetung  to  establish  a  debt  against  a  person 
who,  it  was  aUeged,  was  in  partnership  with 
the  testator ;  but  there  was  no  charge  or  fraud 
or  collusion,  nor  did  it  appear  that  uie  plaintiff 
had  ever  called  upon  the  testator's  executrix 
to  institute  the  proceedings  which  he  himself 
had  taken.  Besides  which,  the  plaintiff  had 
not  offered  the  slu^htest  evidence  to  prove  that 
a  partnership  haa  actually  Bubsistea  between 
Frederick  Buttrum  the  younger  and  the  tes- 
tator. 

K»  Bruce,  in  reply. — ^The  bill  expressly 
states  that  the  testator  took  Buttrum  into 
partnership  about  a  year  before  his  death,  and 
that  the  latter  has  since  the  testator's  death 
continued  to  carry  on  the  business.  Buttrum 
joined  in  evidence  with  the  defendant,  but  did 
not  dbpute  the  partnership.  The  executrix 
also,  in  her  answer,  admits  the  partnership, 
and  sets  forth  in  her  schedule  a  ust  of  debts 
now  outstanding  belonging  to  it. 

The  f^lce  Chancellor  said,  the  bill  was  only 
sustainable  against  Buttrum  the  younger,  by 
proving  the  charges  against  him.  The  mere 
allegation  of  a  partnership  having  subsisted 
between  him  and  the  testator  would  not  give 
the  account  asked.  Supposing  a  bill  to  be 
filed  agunst  Buttrum  the  yoimger  to  make  him 
account,  the  party  seeking  the  account  must 
prove  some  case ;  but  here  there  is  no  proof 
either  in  support  of  the  partnership,  or  that 
he  has  received  any  part  of  the  assets  since 
the  testator's  decease.  The  bill  must,  there- 
fore, be  dismissed  against  him  with  costs. 

James  digram,  for  the  executrix,  having 
offered  to  aDow  her  name  to  be  used  in  any 
proceedings  against  Buttrum,  the  common 
creditors*  decree  was  taken  against  the  exe- 
cutrix, with  a  reference  to  inquire  whether  it 
would  be  for  the  benefit  of  the  estate  that  any 
and  what  proceedings  should  be  taken  against 
Buttrum  the  younger,  with  liberty  to  the 
Master  to  state  special  circumstances. 
Bartrum  v.  Buttrum,  January  1 5th,  1841. 

ttalU  Court 

PRACTICK. — AMENDMENT  OF  BILL. 

FThen  a  plaintiff'  has  amended  his  hill  after 
answer,  he  cannot,  on  the  ground  of  the 
ansteer  to  the  amended  hill  betng^  deemed  an 
original  answer,  obtain  a  fkirther  order  as 


ofcourss  to  amend;  but  must  make  a  spe* 
cial  application  to  the  Court,  supported  by 
affidavit,  according  to  the  terms  of  the  ld#A 
4r  the  New  Orders.  The  affidavit  must  also 
be  made  in  eaaci  conformitp  mith  the  terms 
of  thai  Order, 

The  answers  to  the  plaintiff's  original  bill 
were  deemed  sufficient  on  the  lOth  of  June 
last,  shortly  after  which  he  obtuned  an  order 
to  amend  by  adding  parties.  Two  of  the  de- 
fendants filed  their  answers  to  the  amended 
bill,  on  the  31  st  of  October  last,  but  the  others 
had  not  yet  answered.  The  plaintiff  now 
moved,  on  affidavit  with  notice,  for  further 
leave  to  amend,  pursuant  to  the  liberty  re- 
served in  the  13th  of  the  New  Orders. 

Pemberton  and  Wright^  for  the  plaintiff, 
stated  the  object  of  the  proposed  amendment, 
and  cited  Attorney  General  v.  Nethercoat,  2  M. 
&  Cr.  604,  and  Lloyd  v.  fFaitt,  4  M.  &  Cr. 
257. 

James  Russell,  contrb,  contended  that  the 
motion  was  irregular,  for  the  time  not  baring 
expired  which  was  limited  by  the  13th  Order 
for  applications  to  be  made  to  the  Master,  the 
Court  had  no  lurisdiction.  It  was  urge^l  for 
the  plaintiff,  that  the  answer  referred  to  as 
that  from  which  the  time  mientioned  in  the 
order  was  to  be  reckoned  was  the  answer  to 
the  original  biU|  but  he  submitted  that  the 
answer  to  the  amended  bill  was  to  be  also  con- 
sidered as  an  answer  from  which  the  time  was 
to  be  computed,  and  that  therefore  the  Mas- 
ter's jurisdiction  in  this  case  had  not  ceased. 
In  Lioyd  v.  Waitt,  the  six  weeks  afler  the  an- 
swer was  to  be  deemed  sufficient,  had  expired, 
and  there  was  no  analog)-  l)etween  that  and 
the  present  case.  But  even  if  the  pluntiff 's 
application  was  right,  he  had  not  complied 
with  the  requisitions  contained  in  the  13th 
Order.  By  that  Order  it  was  reauired  that 
the  affidarits  therein  specified  should  be  made 
by  the  plaintiff  and  his  solicitor.  Now  the 
affidarits  in  this  case  were  made  by  the  plain- 
tiff, who  was  also  the  solicitor,  and  the  clerk 
to  his  town  agent,  which  was  not  sufficient. 

Pemberton,  in  reply. — ^The  affidarits  ought 
to  be  deemed  satisfactory.  The  plaintiff,  who 
resides  in  the  country,  could  not  swear  to  the 
draft  of  the  amendments  having  been  settled 
by  counsel  as  required  by  the  Order,  and  it 
could  not  be  necessary  to  have  the  same  facts 
sworn  by  each  party.  The^ Attorney  General 
V.  Nethercoat  was  conclusive  upon  the  present 
question,  for  there  the  information  having 
been  once  amended  after  answer,  it  was  held 
that  no  further  order  for  amendment  could  be 
obtained,  except  upon  special  application  to 
the  Court. 

The  Master  of  the  Rolls  sdd,  the  last  answer 
referred  to  in  the  13th  Order  must  be  deemed 
the  last  answer  to  the  ori^al  bill.*  The 
plaintiff  was,  therefore,  right  in  coming  to  the 
Court,  but  his  application  must  be  in  strict 
compliance  with  the  order,  and  the  affidarit 
in  support  of  the  motion  must  be  by  the  plain- 

•  Sed  q,  H^harton  v.  Stcann,  2  Myl.  &  K. 
364 ;  I  Danl.  538. 
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tiff  and  hie  solicitor, — (the  origlral  order  was 
"  or  his  solicitor,*') — and  must  contain  the 
statements  required.  He  should  also  limit  the 
plaintiff  in  his  amendment  to  the  inserticm  of 
the  three  letters  referred  to  in  his  affidavit. 

The  defendant's  counsel  having  agreed  to 
waive  the  objection  as  to  the  affidavits,  an 
order  was  granted  for  leave  to  amend  on  pay- 
ment of  costs. 

tiaddelsey  v.  NevUe,  January  21st,  1841. 


[Before  the  Four  Judges.] 

ATTORNET. — DELIVIRINO  UP  PAPERS. — 
COURT  ROLLS. 

In  order  to  render  an  attorney  amenable  to 
the  summary  jurisdiction  of  the  Court  in 
the  delivery  of  papers  Sfc,  he  must  hnve 
received  them  quatenus  nn  attorney.  Thus  : 
where  it  appeared  that  an  attorney  was 
appointed  for  life  (but  not  btj  deed)  stetrard 
of  certain  manors,  in  consideration  of  his 
surrendering'  to  the  appointor  a  f/eneficial 
contract  for  the  purchase  of  the  manors, 
and  the  appointor  by  will  q/terwards  de- 
vised  the  manors,  and  the  dtvisee  after  the 
dedth  of  the  appointor,  di^chnrg^ed  the  at- 
torney from  his  stewardship,  and  demanded 
the  court  rolls  Sfc,  which  the  attorney  re- 
fused to  deliver  up ;  this  Court  discharged 
a  rule  calling  on  the  attorney  to  shew  cause 
why  he  should  not  deliver  them  on  oath  to 
the  devisee  or  his  attorney 

And  per  Littledale,  J.,  this  Court  has  no 
power  of  compelling  an  attorney  to  deliver 
up  papers  or  uccaunts  on  oath. 

Sir  fr.  Follett  in  Michaelmas  Terra,  1839, 
ohtaiued  a  rule  calling  upon  Mr.  Wilkin,  one 
of  the  attorneys  of  this  Court,  to  shew  cause 
why  he  should  not  deliver  up  on  oath  to  Lord 
William  Townshend,  or  to  Mr.  Evans  his  at- 
torney, the  court  rolls  &c.  of  certain  manors 
in  the  parish  of  Isleham,  in  the  county  of 
Cambridge,  and  why  he  should  not  pay  the 
costs  of  the  application. ' 

The  rule  was  obtained  on  the  affidavit  of 
Mr.  Evans,  who  stated  that  Lord  W.  T.  was 
lord  of  the  manors  in  question,  that  Mr.  Wil- 
kin had  acted  as  steward  of  the  manors,  but 
that  on  the  6th  of  October  last.  Lord  William 
had  discharged  him  from  that  office,  and  had 
dulv  demanded  the  court  rolls  ^c,  and  that 
he  bad  refiised  to  give  them  up. 

The  Attorney  General,  Mr.  Gunning,  and 
Mr.  Petersdorff  now  shewed  cause :  First, 
the  Court  has  no  jurisdiction  to  make  the 
order  prayed  for  by  the  present  rule .  It  is 
true,  such  a  rule  was  made  by  this  Court  in 
Hughes  V.  Magre,^  but  the  circumstances  of 
that  case  were  entirely  different ;  the  applicant 
there,  who  was  the  lord  of  the  mau<»r,  was 
about  to  quit  this  kingdom  and  join  the  war 
forces  in  North  America;  and  it  therefore 
became  a  matter  of  urgent  and  immediate  im- 
portance to  him  to  obtain  the  possession  of 

•  3  Term  Rep.  275^ 


the  court  rolls.    The  attorney  claimed  a  lion, 
and  he  was  indifferent  as  to  the  delivery  oi  ilie 
documents,  provided  his  claim  was  satisfied  ; 
and  it  is  evident  that  the  rule  ultimately  pro- 
nounced was  a  compromise.     Lord  Kenyon. 
C.  J.,  in  delivering  his  judgment  in  that  case, 
expressed  a  doubt  as  to  the  jurisdiction  of  the 
Court,  but  yielded  to  the  application  on  the 
authority  of  a  case  in  Strange.^  u  hich  bad  how- 
ever  no  bearin?  upon  the  question  then  before 
the  Court.    Tlie  case  of  Hughes  v.  Mag-re,  was 
therefore  founded  on  an  entire  misappreheDsion 
of  the  previous  authorities.     Rules  to  the  same 
effect  as  that  now  prayed  had  been  made  by 
the  Court  of  Common  Pleas  in  £>  ptrrie 
Grubb,^  and  Ex  parte  Corpus  Ckristi  CoH^'g-e^ 
Oxford,^  but  no  cause  was  shewn  against  them  ; 
Hodson    V.   Terralle    fn  re    Schwathanker,^ 
Norihfield  v.  Or/on.ir  and  numerous  other  cases 
shew  that  the  courts  will  not  entertain  these 
summary  applications  against  attorneys,  where 
the  documents  sought  to  be  recovered  hare 
not  come  into  the  hands  of  the  party  in  his 
character  of  attorney.     It  is  not  enough  that  he 
is  an  attorney :  in  order  to  render  hiin  subject 
to  the  summaij  jurisdiction  of  the  Court,  he 
must  have  received  the  documents  as  an  attor- 
ney ;  whereas  here  they  must  have  come  to  Mr. 
Wilkin's  hands  as  steward  of  the  manors,  and 
not  as  an  attorney.    But,  secondly,  Mr.  Wil- 
kin has  a  good  title  to  the  office  of  steward 
and  the  custody  of  these  court  rolls.     By  his 
affidavit  it  appeared  that  in  the  year  1814,  he 
agreed  to  purchase  of  oae  Knight  the  manors 
in  question  for  the  sum  of  2000f  Shortly  after 
entering  into  this  agreement  Mr.  W.  was  offered 
by  one  6eaber,  2500/.  for  his  contract,  but  he 
declined  this  offer,  the  contract  being  a  very 
beneficial  one.    Mr.  Dunn  Gardner  was  at  that 
time  the  lord  of  the  manor  of  Soham,  which 
adjoined  those  of  Isleham,  and  Mr.  W.  was 
steward  of  those  manors  under  Gardner.  Gard- 
ner being  desirous  of  becoming  the  purchaser 
of  the  Isleham  manors,  and  after  some  negocia- 
tion  between  him  and  Mr.  Wilkin,  it  was  agreed 
that  the  latter  should  relinquish  his  contract 
with  Knight,  who  should  convey  the  manors 
to  Gardner  for  2000/.,  and  in  consideration  of 
this,  Gardner  agreed  to  appoint  W^ilkin  steward 
of  the  manors  for  his,  Wilkins,  natural  life. 
The   manors  were  accordingly    conveyed  by 
Knight  to  Gardner,  and  the  latter  shortiv  after- 
wards forwarded  to  Wilkin  the  draft  of  a  deed 
appointing  him  steward  for  life ;  but  the  draft 
was  laid  aside  and  forgotten,  and  was  never 
executed ;  Wilkin  continued  to  act  as  steward, 
and  to  receive  the  emoluments  of  the  office 
until  the  death  of  Gardner  in   1831.     By  his 
will,  Gardner  left  the  manors  to  his  widow  fc^r 
life,  with  remainder  to  Lord  W.  Townshend. 
Wilkin  continued  to  be  steward  under  Mrs, 


^  1  Slra.  621 ;  8  xMod.  339. 

c  6  Taunt.  206. 

d  6  Taunt.  105. 

e  2  Dowl.  P.  C.  264. 

f  2  Dowl.  P.  C.  182. 

e  1  Dowl.  P.  C.  415. 

h  3  Barn.  5*  Cres.  616. 
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Gardner  without  any  fresh  appointment  until 
]ii;r  death  iu  1839,  when  the  applicant  became 
possessed  of  the  manors.  1'hc  learned  counsel 
contended,  that  under  these  circumstances  Mr. 
W.  had  a  complete  e(|uital>le  title  to  the  stew- 
ardship, which  he  mv^XxX.  at  any  time  enforce  in 
equity.  That  a  lonl  of  the  manor  has  the 
power  of  jrrantinf^  by  deed  the  stewardship  for 
life  was  decided  in  Bartlett  v.  Downes^  and 
such  a  ^rant  is  not  revocable  by  a  purchaser 
or  devisee  of  the  manors.^  The  Court  therefore 
will  not  direct  these  court  rolls  to  be  delivered 
up  by  iVlr.  W.,  but  will  leave  -the  applicant  to 
his  action  of  trover  or  a  suit  in  equity. 

Sir  fy,  Foliett,  in  support  of  the  rule,  relied 
on  the  authorities  of  Hughes  v«  Magre)  Ejb 
parte  Gruhb^  and  Ea  parte  Corpus  Christi 
College^  and  also  In  re  AitkenJ^  1  he  last  case 
shewed  that  it  was  not  necessary  that  the 
papers  should  have  come  into  the  possession  of 
the  aHorney,  ouutenus  an  attorney ;  it  is  suf- 
ficient if  the  circumstances  shew  that  it  was  in 
consequence  of  his  bcini^  an  attorney  that  he 
was  entrusted  with  them ;  as  if  one  be  entrusted 
with  papers  in  order  to  collect  and  ^et  in 
debts,  which  need  not  necessarily  be  done  by 
an  attorney,  but  in  the  domg  6i  which,  he 
may  have  to  act  with  the  skill  or  knowledge 
possessed  by  an  attorney ;  and  the  attorney 
mav  be  summarily  called  on  to  account,  when 
in  consequence  of  beinji^  an  attomey  he  has 
been  employed  to  prepare  mortgaji^e  deeds, 
and  he  has  done  so,  and  has  received  money 
on  the  mortgages.     Ex  pnrie  Cripwe/lM 

Lord  Denman,  C.  J. — If  we  could  clearly 
see  that  the  party  here  is  an  attomey,  and  on 
that  account  holds  the  oflice  of  steward  of 
these  manors,  we  might  interfere  in  the  way 
now  asked ;  but  is  is  not  a  matter  o^  course  that 
he  should  have  been  appointed  steward  because 
he  is  an  attorney.  If  nis  affidavit  here  states 
the  matter  truly,  he  was  not  employed  in  virtue 
of  that  character,  but  on  account  of  his  being 
under  a  contract  to  purchase  the  estate,  which 
contract  he  relinquished  in  consideration  of 
being  appointed  steward.  Under  these  cir- 
cumstances, it  is  impossible  to  say  that  we 
should  be  justified  in  summarily  calling  on  Mr. 
Wilkin  to  deliver  up  these  papers.  The  rule 
must  therefore  be  discharged  without  costs, 
as  it  does  not  appear  that  Mr.  Wilkin  put  in 
hU  right  to  retain  the  court  rolls,  when  de- 
manded, upon  an  appointment  for  life. 

Mr.  Justice  Littledtde. — I  am  entirely  of 
the  same  opinion.  Mr.  Wilkin  here  is  asked 
to  state  on  oath  the  papers, — the  papers  he  is 
called  on  to  deliver  up.  That  is  not  a  usual 
course  of  proceeding  either  as  to  delivering  up 
papers  or  accounts. 

Rule  discharged  without  costs  — Ex  pitrte 
Lord  fFilUam  Townshend^  in  re  fVilkin,  gent, 
one  ^c,  H.  T.  184 1 .    Q  B.  F.  J. 

»  Scriv.  on  Cop.  14'i. 
3  3  Term  Rep.  2/5. 
k  5Tauut.  2(3«. 
»  6  Taunt.  105. 
«*  4  Barn.  &  Aid.  47. 
"    5  Do wl.  P.  C.  689. 


Cucen'ii  ]3cnc^  {^rarttre  Caurt. 

HHERIFF's  RKTCRN. — NULLA  BONA. 

fFhere  a  sheriff  makes  a  return  to  a  writ  of 
fi.  fa.,  it  is  not  sufficient /or  him  to  state  that 
the  defendiint  has  so  barricaded  his  house  an 
ta  render  it  impossible /or  him  to  ascertain 
whether  there  are  any  goods  or  not  contaiti^d 
in  that  house y  and  that  he  is  unaware  of  any 
other  residence  within  the  baitiwick  in 
which  other  property  o/  the  defendant  is 
deposited. 

In  this  case  the  plaintiff  had  signed  judg- 
ment and  sued  out  a  writ  of  fieri  facias,  and 
directed  it  to  the  sheriff  of  Hertfordshire.  The 
sheriff  having  been  ruled  to  make  his  return  to 
the  writ,  returned  that  he  had  proceeded  to  the 
residence  of  the  defendant,  but  had  found  it 
so  barricaded  and  fastened  up  as  to  render  it 
impossible  for  him  to  enter  and  ascertain 
whether  the  defendant  had  any  goods  therein 
which  were  distrainable ;  and  further,  that  the 
sheriff  was  unaware  of  any  other  residence 
belonging  to  the  defendant  within  the  baili- 
wick, wherein  goods  belonging  to  the  defen- 
dant were  placed,  and  which  might  be  dis^ 
trained. 

f/^arren  obtained  a  rule  nisi  to  quash  this 
return. 

Piatt  shewed  cause  against  the  rule,  and 
submitted  that  the  return  desclosed  a  sufficient 
excuse  on  the  part  of  the  sheriff  for  not 
making  a  positive  return  as  to  whether  the 
defendant  nad  goods  within  the  bailiwick  or 
not.  The  sheriff  could  not  break  open  the 
outer  door  of  the  premises  without  subjecting 
himself  to  an  action,  and  the  conduct  of  the 
defendant  prevented  him  from  ascertaining 
what  was  the  real  state  of  the  defendant's 
propertv  which  might  be  subjected  to  seizure 
under  the  wrii  of ^.  fa, 

fVarren,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

fVilliams,  J.,  said  that  although  the  situation 
of  the  sheriff  was  one  of  difficulty,  yet  it  was 
not  one  of  any  novelty.  He  must  either  re- 
turn that  the  defendant  had  goods  or  not 
within  the  bailiwick.  Tlie  present  retuni 
must  be  quashed,  but  the  sheriff  might  have  a 
week's  time  to  amend  it. 

Rule  absolute.— ifiiAifr  v.  Cass,  H.  T.  1811. 
Q.  B.  P.  C. 


ATTORNEY. — TIME  FOR  PLEADING. — 
UNIFORMITY  OF  PROCESS  ACT. 

Notwithstanding  the  uniformity  of  process 
act,  an  attorney  must  still  plead  within  four 
days,  or  tfie  plaintiff  may  sign  judgment 
for  want  uf  a  plea. 

In  this  case  an  action  was  brought  against  an 
attorney,  and  he  having  duly  appeared,  the 
pluintili  declared,  demanding  a  plea  in  four 
days.  The  defendant  did  not  plead  within 
four  days,  and  the  plaintiff  accordingly  signed 
judirincnt.     A  rule  nisi  to  del  this  judgment 
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aside  was  obtained  by  Hoggins,  on  the  ground 
that  the  judgment  had  been  signed  too  soon, 
the  defendant  having  eight  days  time  to  plead, 
since  the  uniformity  of  process  act. 

James  appeared  to  shew  cause  agiunst  this 
rule,  and  contended  that  theuniformity  of  pro- 
cess act  had  made  no  kind  of  difference  in  the 
practice  with  respect  to  the  time  within  which 
an  attorney  was  bound  to  plead.  The  uni- 
formity of  process  act  only  applied  to  the 
commencement  of  actions.  A  variety  of  cases 
had  settled  the  practice  now,  that  an  attorney 
was  bound  to  plead  within  four  days  from  the 
service  of  the  declaration,  since  the  statute  as 
much  as  he  was  before  the  statute. 

Hoggins  supported  the  rule,and  con  tended, 
that  as  the  attorney's  privileges  were  consider- 
ably abridged  by  the  uniformity  of  process  act, 
he  was  entitled  on  the  other  hand,  he  being 
reduced  to  the  position  of  a  common  person, 
to  the  same  advantage  with  respect  to  the  time 
for  pleading.  He  was,  theretore,  entitled  to 
eight  days  time  to  plead.  The  plaintiff  here 
havinfi^  signed  judgment  at  the  expiration  of 
four  days,  the  judgment  was  signea  too  soon, 
and  was  therefore  irrregular. 

fFiUiams,  J.,  thought,  that  the  defendant 
was,  notwithstanding  the  passing  of  the  uni- 
formity of  process  act,  only  entitled  to  the 
same  time  for  pleading  as  that  which  he  could 
claim  previous  to  the  passing  of  that  act.  The 
judgment  therefore  in  the  present  case  could 
not  be  considered  as  signed  too  soon,  and 
consequently  was  regular. 

Rule  absolute. — Kinder  v.  Dun/ord,  H.  T. 
1841.    Q.B.P.C. 


BRIOttTOM   COURT   OF  REQUESTS  ACT.— CER- 
TIORARI.— AFFIDAVIT. — NONSUIT. 

Under  the  Brighton  Court  of  Requests  Act, 
if  the  Judge  of  the  Court  does  not  ret^n 
tilt  the  proceedings  which  have  taken  place 
with  respect  to  a  particular  cause,  (he  Court 
wilt  allow  the  defect  to  be  supplied  by  affi" 
davit. 

Jf  the  Judge  of  that  Court  hears  witnesses  on 
both  sides,  and  dismisses  the  plaintiff's 
claim,  it  is  a  bar  to  a  second  proceeding 
for  the  same  cause. 

This  was  an  application  to  stay  proceedings 
on  an  order  made  by  the  Judge  of  tne  Brighton 
Court  of  Requests  Act,  3  &  4  Vict.  c.  x,  under 
these  circumstances : — By  the  statute  in  ques- 
tion, power  was  given  to  the  Judge  of  the 
Court,  erected  by  that  statute,  to  decide  on  all 
chums  of  a  certain  description  of  a  sum  not 
exceeding  in  amount  15/.  In  some  cases,  he 
was  to  decide  without  the  assistance  of  a  junr, 
and  in  certain  others,  with  their  assistance.  In 
the  present  case,  a  plaint  to  recover  the  amount 
of  1W«,  was  enterea  by  the  plaintiff.  No  lury 
was  summoned.  The  Judge  having  heard  both 
plaintiff  and  defendant,  who  by  the  statute 
were  rendered  competent  witnesses,  and  one 
witness  on  the  part  of  the  plaintiff,  dismissed 
the  claim.    SiAscquently,  another  plaint  for 


the  same  sum  was  entered  by  the  plaintiff,  and 
a  jury  was  summoned  to  try  it.  Both  parties 
appeared,  but  the  defendant,  by  his  attorney, 
protested  against  the  cause  proceeding.  Subject 
to  this  objection,  however,  the  Judge  tried 
the  case,  and  a  decision  was  pronounced  in 
favour  of  the  plaintiff.  A  rule  to  stay  proceed- 
ings on  that  decision  was  obtained,  and  a  writ 
of  certiorari  issued  to  bring  up  the  proceedings 
which  were  before  the  Court.  The  Judge  re- 
turned to  the  certiorari  merely  the  proceedings 
which  had  taken  place  on  the  second  occasion. 
The  ground  of  the  application  was,  that  as  the 
case  nad  been  deciaed  on  the  first  occaaaon, 
and  the  Judge  had  determined  that  the  plain- 
tiff had  no  cause  of  action,  as  he  had  dismissed 
the  case,  the  plaintrff  had  no  right  to  renew 
his  proceedings,  and  having  done  so,  he  could 
not  l>e  permitted  to  enforce  them. 

Petersdorf  shewed  cause  against  the  rale, 
and  contended  that  sufficient  materials  had  not 
been  brought  before  the  Court  in  a  legal  form 
so  as  to  enable  the  defendant  to  support  the 
objection  taken.  By  the  act  of  parliament  in 
question,  the  Judge  of  the  Court  was  bound 
to  make  minutes  of  all  the  proceedings  of  the 
Court.  Any  proceedings,  tnerefore,  that  had 
taken  place  before  the  Court,  must  be  pre- 
sumed to  be  entered  upon  the  minutes ;  and  it 
also  must  be  presumed  that  the  Judge  had 
returned  all  the  proceedings  on  the  minutes  to 
the  certiorari.  He  had  returned,  however,  do 
proceeding  except  the  last,  which  had  taken 
place  upon  the  second  occasion.  It  did  not 
conseouently  appear  by  the  return  that  the 
defendant  had  any  cause  of  complaint,  as  il 
did  not  appear  that  the  same  cause  of  action 
had  been  previously  before  the  Court.  The 
return  was  the  only  legal  mode  in  which  that 
objection  could  appear,  and,  therefore,  anv- 
thmg  that  appeared  by  affidavit,  was  not  pio- 
p«rly  before  the  Court. 

lyndale  contended  that  the  plaintiff,  having 
taken  proceedings  previous  to  that  return  bj 
the  Judge  of  the  Court,  the  defendant  had  a 
right  to  bring  them  before  this  Court,  althongh 
the  Judge  had  not  returned  them  to  the  eer* 
tiorari. 

Coleridge t  J.,  thought  that  affidavits  might 
be  used  to  supply  the  defect  in  the  Judj^'i 
return  to  the  certiorari. 

Petersdorff  then  contended  that  the  pbin- 
tiff's  compldnt  having  been  dismissed  by  die 
Judge,  that  must  be  conndered  as  equivalent 
to  a  nonsuit  only ;  and  therefore,  no  bar  to  his 
proceeding  again  for  the  same  cause  of  action. 
Tyndale,  in  support  of  the  rule,  contended 
that  as  the  affidavits  stated  the  Judge  to  have 
heard  the  plaintiff  and  the  defendant,  and  one 
witness,  the  dismissal  by  the  Judge  must  be 
regarded  as  a  decision  in  favour  of  the  defen- 
dant, and  equivalent  not  merely  to  a  nonsuit, 
but  to  a  verdict  in  his  favour.  If  a  verdict, 
then  it  was  an  adequate  bar  to  a  second  pro- 
ceeding of  the  same  cause. 

Coleridre,  J.,  thought  that,  according  to  the 
facts  disclosed  in  the  affidavit,  the  decision  of 
the  Judge  must  be  regarded  as  equivalent  to  a 
verdict  m  favour  of  the  defendant,  and  there- 
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fore  amonntini;  to  a  Imr  to  a  second  proceedings. 
His  Lonlship,  therefore,  directed  that  the  pre- 
sent rule  should  be  made  absolute.  . 

Rule  absolute  —Franks^,  IVicki,  H.T.  1841. 
Q.  B.  P.  C. 


ARBITRATION. — AWARD. — STAMP. — JUDICIAL 
NOTICE. —  ATTACHMENT. 

Where  it  is  iought  to  obtain  a  rule  nisi /or 
an  attachment  for  nonperformance  of  an 
award,  it  is  competent  for  the  officer  of  the 
Court  to  object  to  the  want  of  a  etamp  on 
the  award,  and  to  refuse  to  draw  up  the 
rule  accordingly. 

An  award  had  been  made  in  this  case,  and 
the  usual  senrice  of  the  copy,  the  rule,  and  the 
Master's  allocatur  had  been  effected,  and  a 
demand  of  performance  made.  The  award 
had  not  been  performed,  and  an  application 
was  made  for  a  rule  nisi  for  an  attachment. 
When  the  rule  was  about  to  be  drawn  up,  the 
oflBcer  observed  that  no  stamp  was  affixed  to 
the  award,  and  therefore  declmed  to  draw  up 
the  rule. 

f^.  fFilliams  now  applied  for  the  direction 
of  the  Court  to  the  officer  to  draw  up  the  rule 
for  an  attachment,  not\vithstanding  the  absence 
of  the  stamp.  He  submitted  that  the  objection 
could  not  be  taken  by  the  officer  of  the  Court. 
The  officer  did  not  stand  in  a  hii^hcr  situation 
than  a  Judge  at  nisi  prius,  and  yet  a  Judge 
never  took  the  objection  of  his  own  accord, 
that  an  instrument  was  unstamped.  If  the 
opposite  party  did  not  take  the  objection,  the 
in&tmment  was  read  as  a  matter  of  course. 
It  was  suggested  by  the  Master  that  the  objec- 
tion was  similar  to  that  which  might  be  taken 
to  the  want  of  stamp  on  law  proceedings, 
when  stamps  were  required  to  be  affixed  to 
such  procee^ngs.  The  case  of  such  stamps 
was  clearly  distinguishable  from  the  present. 
'Ilie  Court  was,  of  course,  bound  to  take 
notice  of  its  own  proceeding's,  and  therefore 
to  ftscertsin  that  the  legal  stamps  were  affixed 
upon  them.  The  Court,  therefore,  or  its 
officers,  had  authority  to  take  the  objection 
that  the  proceedings  were  not  duly  stamped. 
The  case  of  an  award  was  quite  different. 
That  was  merely  an  incidental  proceeding, 
and  although  the  want  of  a  stamp  might  be 
the  ground  of  objection  by  the  opposite  party, 
it  could  not  be  made  the  subject  of  objection  on 
the  part  of  the  officer.  Moreover,  the  award 
on  which  it  was  proposed  to  found  the  applica- 
tion for  an  attachment,  and  on  which  to  draw 
up  the  rule  might  be  a  duplicate  of  the  award. 
It  was  the  practice  of  the  Court,  where  the 
original  award  could  not  be  obtained,  to 
draw  up  the  rule  for  an  attachment  on  reading 
a  copy  of  the  award.  The  presumption,  of 
course,  would  be  in  favour  of  the  party's  pro- 
ceedings, and  therefore  the  officer  had  no 
right  to  presume  against  them,  as  he  had  in 
the  present  case. 

Cur.  adv,  vult, 

fTiltimr.s,  J.,  sud  he  had  spoken  to  the 


other  Judges,  and  they  were  of  opimon  that 
the  intimation  by  the  officer  of  the  (Jourt  as  to 
the  state  of  the  documents  handed  in,  was  an 
intimation  which  ought  to  induce  the  Court  to 
consider  whether  the  document  was  in  a  state 
to  authorise  the  drawing  up  the  rule.  The 
point  had  been  considered,  and  his  LordsMp, 
as  well  as  the  other  Judges  of  this  Court,  was 
of  opinion  that  tiie  document  was  not  in  a  state 
to  authorise  the  officer  in  drawing  up  the  rule. 
Application  refused. — Hill  v.  Slocombe,  H. 
T.  1841.    Q.  B.  P.  C. 


RIGHT  OF  ACTION. — POWER  OF  COURT. — 

COSTS. 

^here  a  rule  is  made  absolute  for  setting" 
aside  process,  and  on  which  a  dtfendani 
has  been  discharged,  the  Court  has  no  power 
to  restrain  the  defendant  from  bringing  an 
action  in  respect  of  his  wrong/kit  imprtson-- 
ment. 

In  this  case  a  rule  had  been  obtuned,  which 
had  afterwards  been  made  absolute,  for  setting 
aside  the  warrant  of  attorney,  and  the  judg- 
ment and  execution  issued  thereon,  on  the 
ground  of  a  non-compliance  with  theprovisions 
Sf  1  &  2  Vict.  c.  110,  ss.  8  &  9.  The  defen- 
dauts  had  been  taken  into  custody  on  the  Hiit 
of  execution,  which  had  been  issued  on  the 
judgment  signed  pursuant  to  the  warrant  of 
attorney.  1  ue  application  was  not  made  to 
set  asiae  the  warrant  with  costs.  The  rule 
baring  been  made  absolute,  it  was  proposed, 
on  the  part  of  the  plaintiff,  that  a  term  should 
be  introduced  into  the  rule,  that  no  action 
should  be  brought. 

Addison,  on  the  part  of  the  defendant,  con- 
tended  that  the  Court  had  no  power  to  intro- 
duce  such  a  term.  It  was  true,  that  in  many 
cases  the  power  of  the  party  complaining  to 
bring  an  action  was  restrained  by  the  Court, 
by  means  of  compelling  the  opposite  party  to 
pay  costs.  Here,  however,  no  costs  were 
asked,  and  no  costs  were  given. 

Butt  contended  that  the  Court  had  such  a 

power,  and  mentioned  a  case  at  chambers 

where  Mr.  Justice   Coleridge  had  exeroised 

such  a  power  by  restraining  the  party  from 

bringing  an  action. 

Cur.  adv.  vult. 

miliams,  J.,  on  a  subseouent  day,  stated 
that  he  had  spoken  to  Mr.  Justice  Coleridge^ 
and  it  appeared  the  case  mentioned,  was  one 
in  which  the  parties  have  consented  that  the 
Judge  should  dispose  absolutely  of  the  case, 
and  under  those  circumstances,  he  had  directed 
that  no  action  should  be  brought.  It  appeared, 
upon  consideration,  that  no  such  power  existed 
on  the  part  of  the  Court  as  that  of  restraining 
a  party  from  bringing  his  action.  The  rule 
must,  therefore,  be  made  absolute,  without 
anv  reference  to  the  bringing  an  action. 

feule  accordingly.— ^a/aji  v.  Nobte^  H.  T. 
1841.    Q.  B.  P.C. 
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Crcfirqiur. 

SUtinfrg  in  Equitff  after  Hilary  Term,  1841»  at 
Serjeants*  Inn  Hall,  tte/ore  Mr,  Baron  AU 
derson, 

Wednesday  Feb.  17    Petitions  and  Motions. 

J  Further    Directions    and 

L     Exceptions  to  Answers. 

Friday 19    Do.  and  Causes. 

Monday 22  J 

Tuesday 23  >  Causes. 

Wednesday. ...  24  > 

TImrsday 25    Petitions  and  Motions. 

r Further  Directions  and 
Exceptions  to  Reports, 
Pleas,  Demurrers,  and 
Exceptions  te  Answers. 

Afemorandum. — ^The  Lord  Chief  Baron  will, 
on  Sa»urd<iy,  the  VMh  February,  ^ive  judgment 
in  Afidflleton  v.  Sherburne,  and  will  take  tlie 
Exceptions  in  Afills  ▼.  Sejcton,  Motions,  and 
any  Petitions  that  will  be  consented  to. 


LAW  BILLS  IN  PARLIAMENT. 


I  To  facilitate  the  Administration  of  Justice  in 
the    House   of  fjords   and    Privy  Council, 


Friday 


26 -< 


Sioutfc  of  Hortfjif. 

Copyhold  Enfranchisement.    Lord  Brougham. 

[In  Select  Committee  1 
Commutation  of  Manorial  Rights. 

[In  Select  Committee.]    Lord  Redesdule. 

PRIVATE  BILLS. 

Petitions  for  Private  Bills  will  not  be  received 
after  the  5th  March,  nor  Reports  from  the 
Judges  after  the  21  st  May. 

9gautfe  af  Cnmm^ni  - 

To  amend  the  Law  of  Copyright. 

Again<t  the  bill  on  2d  Reading    45 
For  the  bill  38 

Majority  against  the  bill       7 
Poor  Law  Amendment.       [In  Committee.] 
To  remove  objections    to  the  admission   of 
evidence  on  the  ground  of  interest. 

Mr.  C.  Buller. 
For  the  Regi:ttration  of  Parliamentary  Electors 

Lord  John  Hussell. 
For  facilitating  the  administration  of  justice 
(in  Chancery),  No.  1.    Attorney  General. 
[2d  Reading  Feb.  15.] 
For  the  better  regulation  of  Railways. 

Mr.  Labouchere. 
To  amend  the  Law  of  Costs.      Sir  F.  Pollock. 
To  allow  Writs  of  Error  in  Mandamus, 

Sir  F.  Pollock. 
County  Coroners'  Election.        Mr,  Pakington 


No.  2. 

[For  2d  reading.] 
Registration  of  Voters. 
Drainage  of  Lands. 
Designs  Copyright. 
County  Courts. 
Tithes  Recovery. 


Sir  E.  Sugden. 

[Fi»r  2d  reading.] 

[Mr.  Handley.l 

[Fur  2d  readin?.] 

Mr.  F.  Maule. 

Captain  Pecbell. 


SUALL  DROT  COTRTS. 


Sleaford. 

Gainsborough. 

Launceston. 

Ilfracombe. 

Blackburn. 

Sunderland. 

East  Retford, 

West  Bromwich. 

Hatfield. 

Totness. 


Salisbury. 

Kidderminster. 

Kingsnorton. 

Wigan. 

Stoke>upon-Trent. 

Lincoln. 

Newark. 

Exeter. 

Runcorn. 


THE  EDITOR'S  LETTER  BOX. 


The  work  mentioned  by  **  A  Constant 
Reader  at  Birmingham,"  does  not  belong 
to  the  Proprietors  of  the  Legal  (-)bsen'cr. 
Our  correspondent  will  please  to  address  the 
publisher. 

The  Paper  of  a  *'  Poor  Brother^iu-Lan^ " 
shall  be  considered. 

The  statement  sent  by  P.  B.  has  been  re- 
ceived. 

The  Project  of  **  An  Attorney's  Clerks' 
Prize  Fund  "  requires  consideration. 


We  have  completed  the  Tenth  Volume  of 
the  Quarterly  Digest.  This  work,  added  to 
the  Legal  Observer,  ^tves  the  whole  law  in 
evenr  department,  legislative  and  judicial,  for 
the  last  ten  years.  All  the  important  deci- 
sions are  immediately  noticed  m  the  Legal 
Observer,  and  the  Digest  enables  the  reader 
to  find  every  case  under  its  proper  alphabet)* 
cal  head,  and,  l>eing  published  quarterly,  sup- 
plies the  information  wliich  every  practitioner 
must  have  at  hand.  These  decisions  in  all  tlir 
Courts,  and  the  Statutes  with  notes,  put  our 
readers  in  possession  of  all  the  changes  uhii'li 
are  made. 

The  next  Part  of  the  Digest  (commencing' 
a  new  volume)  will  be  published  on  the  'Mi 
instant. 


Owing  to  the  several  Law  Bills  now  heft>re 
Parliament,  with  other  pressing  matter,  we 
have  been  obliged  to  publish  a  double  num- 
ber this  week,  wliich,  we  have  no  iloul»t,  will 
prevent  our  fulling  into  arrcar. 


Srtir  Utqal  0t^ethtv, 


SATURDAY,  FEBRUARY  20,  1841. 


.«• 


Qaod  masrin  ad  itoi 


Pertinet,  etnetcireraalnmest*  agitamiif. 


HORAT, 


THE  LAST  CHANCERY  RETURNS. 


Ths  only  point  which  appears  to  be  in  dis- 
pute with  respect  to  the  Attorney  General's 
Bill,  is  the  necessity  for  the  appointment  of 
two  new  Chancery  Judges.  We  had  thought 
that  this  question  was  settled  by  the  evidence 
taken  before  the  House  of  Lords  in  the  last 
session  ;  but  Sir  Edward  Sugden»  not  satis- 
fied with  this,  has  moved  for  certain  further 
returns,  which  have  just  been  furnished, 
which  brings  the  information  on  the  subject 
down  to  the  present  day.  We  now  pro- 
pose to  examine  these  returns  with  refer- 
ence to  this  point. 

ITiere  is  first — "  A  return  of  the  number 
of  causes,  exceptions,  and  further  direc- 
tions, heard  by  the  Lord  Chancellor  between 
the  sittings  of  the  Court  after  the  Long 
Vacation  and  before  Michaelmas  Term, 
1839,  and  ending  with  the  sittings  after 
Trinity  Term,  1840."  And  it  appears 
there  were  79  original  causes  heard,  and 
2-2  exceptions  and  further  directions.  The 
first  cause  heard  was  set  down  in  Hilary 
Term,  1837 ;  the  last  cause  was  set  down 
in  Easter  Vacation,  1838;  so  that  there 
appears  to  have  been  a  delay  of  nearly  three 
years  after  the  cause  was  set  down  for  hear- 
ing, which  was  proved  to  be  about  the 
average  arreur  by  the  evidence  of  the  House 
6f  Lords :—  so  far  then  the  evidence  is  con- 
firmed. 

We  next  come,  for  our  present  purpose, 
to  "  a  return  of  the  number  of  causes,  ex- 
ceptions, and  further  directions,  distinguish- 
ing them,  excluding  consent  causes,  but 
including  short  causes,  distinguishing  them, 
'heard  by  the  Vice  Chancellor  between  the 
sittings  of  the  Court,  after  the  Long  Vaca- 
tion and  before  Michaelmas  Term,  1839, 
and  ending  with  the  sittings  after  Trinity 
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Term.  1840,"  that  is  to  say,  the  whole  ju- 
dicial year.  Of  short  causes,  371  were 
heard  within  a  fortnight  of  the  time  they 
were  set  down,  with  a  few  exceptions;  and 
there  were  also  heard  186  exceptions  and 
further  directions ;  but  of  origintd  hearings 
of  causes  in  the  general  paper,  only  forty  * 
seven  were  heard ;  and  of  exceptions  and 
further  directions,  only  twenty-five ;  and  of 
the  causes,  those  that  came  on  in  their  re- 
gular course  were  set  down  in  1837,  and 
here,  therefore,  there  was  the  same  arrear 
of  nearly  three  years. 

We  next  come  to  a  return  of  origina 
causes  heard  by  the  Lord  Chancellor  in 
Michaelmas  Term,  1840,  and  Hilary  Term, 
1841  ;  and  there  appears  to  have  been  75 
original  hearings  in  Michaelmaa  Term  and 
Vacation,  and  31  in  Hilary  Term,  1841* 
Of  these,  no  one  was  set  down  before  1838, 
which  leaves  about  the  same  delay  of  three 
yean  between  a  cause  being  set  down  and 
being  heard.  And  of  causes  heard  by  the 
Vice  Chancellor  during  the  like  period, 
there  were  only  seven  original  causes,  none 
of  which  were  set  down  earlier  than  1838. 

Now,  how  many  causes  stood  for  hear- 
ing in  the  Lord  Chancellor's  Book  after 
HUary  Term.  1841?  We  find  by  the 
same  return,  that  there  were  304,  besides 
which  there  are  causes  marked  abated  or 
standing  over  148,  (which  will  nearly  all 
return  to  the  paper)  making  together  452. 
Let  us  see  then  for  the  next  six  months, 
what  is  the  judicial  power  to  be  applied  to 
the  disposal  of  this  arrear.  The  Lord  Chan- 
cellor will  be  removed  in  a  great  degree 
from  attendance  in  the  Court  of  Chancery 
by  the  business  of  the  House  of  Lords  and 
his  political  duties.  He  will,  probably,  be 
able  to  keep  down  appeals  in  the  Court  of 
Chancery ;  but  he  will  not  be  able  to  hear 
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many  more  ori<^nal  causes,  if  any.  Who 
will  be  left  to  dispose  of  them  ?  The  Vice 
Chancellor  alone.  And  kQW  ipanv  canees 
did  his  Honoor  h«ar  in  last  Miobaennaaand 
Hilary  Terms  ?  Seven.  And  how  many 
more  can  he  then  be  expected  to  hear  in 
Easter  and  Trinity  ? 

The  next  question  is,  how  many  causes 
can  a  Judge  hear  in  a  year?  and  the  eri* 
dence  of  the  House  of  l^rds  gives  us  a  good 
deal  of  information  on  this  subject.  Our 
readers,  if  they  refer  to  it,  will  find  much 
information  on  the  point ;  but  perhnps  the 
most  direct  is  the  following  portion  of 
Mr.  Field's  evidence:— "I  do  not  think." 
he  says,  "  that  a  Judge  doing  all  the  busi- 
ness that  is  connected  with  a  cause,  and 
allowing  new  bills  to  come  in  upon  him, 
could  keep  under  more  than  150  adverse 
crises  per  annum.''     Answer  to  Qu.  413. 

If,  then,  there  be  an  arrear  of  452.  how 
could  one  Judge  roaster  this  nrrear.  new 
business  flowing  in  upon  him  at  an  increased 
rate  ?  it  appears  to  us,  therefore,  that  these 
returns  clearly  establish  the  necessity  of  two 
new  Judges,  even  if  the  present  practice  be 
eontinued.  We  need  not  go  into  the  other 
reasons  for  the  addition  to  thfi  judicial 
strength  of  the  Court ;  but  as  its  expense 
has  sometimes  been  dwelt  upon,  it  may  be 
well  to  give  one  short  extract  from  the  evi^ 
dence  of  Mr.  Sutton  Sharpe : 

"  185.  You  stated  the  sum  which  you 
calculated  as  the  expense  of  every  year's 
delay  ?  For  term  fees  alone  I  calculate  the 
expense  as  above  8600/.  a-year.  upon  the 
800  cases  waiting  for  hearing.  I  am  un- 
able to  calculate  the  expenses  which  are 
occasioned  by  bills  of  revivor  and  supple- 
ment.— 186.  So  that  in  the  three  years  the 
expenf>e  for  term  fees  is  25.800/..  for  which 
the  suitor  gets  notliing  ?  Yes ;  the  annua) 
expense  which  might  be  saved  [by  the  ap- 
pointment of  two  Judges]  is  8600/." 

Surely  it  is  better  to  pay  a  portion  of  this 
si}m  to  an  additional  Judge,  thi%a  thus  throw 
it  away  for  the  advantage  of  no  one. 

But  supposing  that  the  arrear  was  not  so 
grea^,  and  that  new  business  flowed  in  at  a 
slower  rate :  are  there  no  other  duties  which 
will  devolve  on  the  i^ew  Judges?  This 
measure  is  sooner  or  later  to  be  accom- 
panied by  a  new  practice ;  and  we  certainly 
trust  that  an  arrangement  may  be  made  to. 
have  a  Judge  or  Judges  who  may  decide 
questions  of  practice,  as  there  is  at  common 
law ;  for  we  have  no  hesitation  in  saying,  that, 
in  our  humble  opinion,  unless  this  measure 
is  accompanied  with  other  measures,  very 
little  will  in  fact  be  done  for  the  suitor  of 
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the  Court  of  Chancery.  This  bill  will 
afford  a  remedy  for  a  most  crying  grievance 
in  the  hearing  of  causes ;  but  this,  it  must 
he  remeqibered,  is  only  one  step  in  the 
cause.  When  the  hearing  is  effected — 
when  the  judgment  is  declared — the  suitor 
often  finds  in  the  Master's  Office  "  a  lower 
deep  still  opening  to  devour  him."  In  all 
the  preliminary  proceedings  which  bring 
the  cause  into  Court,— in  all  subsequent 
proceedings  after  a  cause  is  heard,  this  bill* 
it  will  be  remembered,  gives  no  relief  what- 
ever. At  the  same  time,  having  the  most 
entire  confidence  that,  by  the  act  of  last 
Session,  3  &  4  Vict.  c.  94,  all  that  is  de- 
manded can  be  effected,  and  further,  that 
the  persons  who  are  now  intrusted  with  the 
power  have  also  the  will  to  exercise  it,  ve 
have  no  wish  unnecessarily  to  hasten  re- 
forms, every  part  of  which  requires  noature 
deliberation,  and  which  should,  if  possU4c» 
form  one  general  schem^. 


THE  APPELLATE  JURISDICTION  OF 
THE  HOUSE  OF  LORDS. 


Wb  very  recently  collected  the  Tsrioiis 
plans  which  have  been  proposed  for  re- 
forming the  appellate  jurisdiction  of  the 
House  of  Lords  and  the  Privy  Council  (see 
20  L.  O.  pp.  481—483),  and,  among 
others,  we  gave  that  of  Sir  £.  Sugden,  as 
contained  in  certain  rqsolutioi;ii3  moved  by 
him  last  Session.  He  haa  now  brooeht  in 
a  bill,  an  abstract  of  wh^ch  is  printed  in  the 
pr^si^i^  number,  for  carrying  these  resolu- 
tions, into  effect.  I'he  lull,  howler,  does 
not  go  so  far  as  the  resolution^.  By  one 
of  the  latter  it  was  resolved  *'  that  it  is  ex- 
pedient that  the  House  of  Lords,  when  the 
arrear  of  appeals  may  render  it  necessary, 
ifhould  sit  to  hear  appeals  only,  notwith- 
standing a  prorogation;*'  and  further,  "  that 
it  is  expedient  that  the  Privy  C'Ouncil  should 
be  remodelled  as  a  Court,  and  that  the  sit- 
tings of  the  Privy  Council  should  be  regu- 
lated with  reference  to  the  sittings  of  the 
House  of  Lords."  Now  we  do  not  find 
one  word  of  this  kind  in  the  bill,  and  we 
really  consider  these  resolutions  the  most 
important  of  the  whole.  We  are  quite 
satisfied  that  the  reform  in  this  particular 
must,  at  least,  go  the  length  of  forming 

ONE     GENERAL    AFPKLLATE    CoVET»      which 

shall  ixreside  over  the  business  now  re- 
ferred to  the  House  of  Lords  and  also  that 
now  referred  to  the  Privy  Council;  and 
further,  that  this  Court  shall  sit  indepen- 
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dent  of  the  political  session  of  the  House  of 
Lonk.  If  the  expenses  of  this  tribunal 
were,  at  any  rate,  reduced  to  those  of  the 
other  Superior  Courts,  and  it  were  at  all 
times  accessible  to  the  suitor,  with  a  settled 
Bench  and  Bar»  a  court  of  appeal  would  be 
constituted  which  would  go  far  to  remedy 
the  many  evils  now  affecting  this  branch  of 
our  judicature. 

LORD  CARDIGAN'S  CASE. 


THE  PROPERTY  LAWYER. 


INSOLYXNOT. 

TBtmrs  of  property  providing  against  the 
event,  of  the  bankruptcy  or  insolvency  of  a 
person  intended  to  be  benefited,  are  not  un- 
usual.  The  usual  plan  however  is,  in  case 
of  such  an  event,  to  vest  the  interest,  6m* 
dends,  or  annual  profit  of  the  fund  settled 
in  some  other  person.  In  a  late  case,  the 
form  of  the  trust  was  as  follows  :  Property 
was  settled  on  J.  R,  by  his  father  until  ha 
should  take  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  then  the  trustees  weie, 
during  his  life  to  apply  it  in  such  manner 
and  to  such  persons  for  the  board,  higmg 


Wb  said  that  we  should  probably  advert 
to  this  case  again,  and  we  now  do  so,  to 
prevent,  so  far  as  lies  in  our  power,  the  mis- 
construction of  the  principle  on  which  we 

conceive  his  lyordship  was  acquitted.    It  mm  ,    , 

not,  as  we  have  seen  it  stated,  because  Cap-  ^^  subsistence  of  J,  R.  and  Aw  family  as 
tain  Tuckett  was  caUed  in  the  indictment  f^?®  trustees  should  think  proper,  and  after 
Harvey  Garaett  Phipps  Tuckett,  and  there  ™'  decease,  upon  trust  for  such  penons  as 
was  no  evidence  to  prove  that  the  person  ^'  ^'  8*^o"W  appoint,  and  in  default  of 
shot  at  and  wounded  was  called  bv  the  ^PPomtment.  m  trust  for  his  children, 
name  of  ••  Oamett  Phipjw,"  besides  Captoin   '''  ^'  ^^^  ^®  benefit  of  the  Insolvent  Act. 


Harvey  Tuckett,  but  because  there  was  no 

evidence  to  connect  the  person  named  in 

the  indictment  with  the  person  shot  at  and 

wounded.     It  was  not  an  objection  of  form, 

but  of  substance.     It  was  quite  clear  that 

Lord  Cardigan  had  shot  at  some  one ;  but 

that  the  person  so  shot  at  was  the  person 

mentioned  in  the  indictment,  it  will  be  seen 

there  was  no  evidence  at  all.     We  will 

suppose  that  it  was  in  fact  another  person. 

Captain  Smith ;  and  let  us  see  whether  it 

might  not,  in  fact,  from  the  evidence,  have 

been    Captain    Smith,    and  not    Captain 

Tuckett. 

llie  three  first  witnesses,  the  miller  Dann, 
his  son,  and  wife,  knew  nothing  of  Captain 
Tuckett,  and  of  course  could  not  prove  that 
the  person  shot  at  and  wounded  was  the 
person  mentioned  in  the  indictment.     The 
policeman  also  knew  nothing  on  thia  point. 
The  witness  from  whom  Captain  Tuckett 
took  an  office  in  the  city,  believed  that  a 
Captain  Tuckett  lived  in  Hamilton  Place, 
but  he  could  not  in  any  way  connect  this 
Captain  Tuckett  with  the  person  engaged 
in  the  duel,  which  link  of  evidence  he  might 
easily  have  been  made  to  supply.     Codd, 
tbe  army  agent,  knew  a  Captain  luckett, 
whose  Christian  names  corresponded  with 
tboee  mentioned  in  the  indictment,  but  he 
coold  not  connect  him  with  the  person  en- 
gaged in  the  duel.     Altogether,  we  think 
tbere  was  dearly  a  link  of  evidence  want- 
ing, and  we  conceive  that  the. House  of 
Lords,  and  the  Judges,  on  whose  unanimous 
opinion  we  understand  they  acted,   were 
light  in  the    conclusion    to  which  they 
came.  ' 


He  had  three  children,  but  his  wife  was 
dead  ;  and  Lord  Langdale,  M.  R.,  held  that 
the  three  children  were  entitled  to  three- 
fourths,  and  the  assignees  to  one-fourth  of 
the  profits  which  might  accrue  during 
J,  R.'b  life.     Cuthbert  v.  Rippon,  2  Bea.  63. 


SURVIVORSHIP. 

Robert  Murray,  together  with  his  wife 
and  only  child,  proceeded  on  a  vojnge  from 
Dublin  to  Quebec,  on   board  the  barque 
Emerald^    of    London,   in  the .  month    of 
October  last.  On  the  25 th  of  the  said  month, 
during  a  severe  gale,  at  eleven  o*clock  at 
night,  the  vessel  struck  the  land.     At  the 
time  when  the  vessel   struck    the    land, 
Murray   was  on  deck,  his   wife  and  child 
being  below  in  the  cabin.     Murray  after- 
wards went  below,  and  shortly  after  the 
vessel  8trucl(  the  land  and  went  to  pieces, 
and  the  deceased,  his  wife  and  child,  were 
drowned.    The  above  circumstances   were 
set  forth  in  an  affidavit  by  the  late  mate, 
who  survived ;  the  deceased  left  a  will,  in 
which  he  had  bequeathed  the  whole  of  his 
property  to  his  wife.     The  Court,  on  the 
motion  of  Burnaby,  granted  administration 
with  the  will  annexed  to  the  next  of  kin  of 
the  husband  as  dead,  a  widower ;    there 
being  nothing  to  shew  that  the  wife  sur- 
vived, the  next  of  kin  of  the  wife  consent- 
ing.    In  the  goods  of  Robert  Murray,    1 
Curt.  596.     The  doctrine  as  to  the  pre- 
sumption of  survivorship   was   fully  con- 
sidered 5  L.  O.  38—40,  in  which  the  con- 
clusion was  drawn  from  the  cases  that  the 
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doctrine  of  survivorships  derived  from  the 
civil  law  will  not  he  admitted  in  the  courts 
of  common  law  and  equity,  however  they 
may  influence  the  grant  of  probates  and 
letters  of  administration  hy  the  ecclesiastical 
courts. 


NEW  BILLS  IN  PARLIAMENT. 


ADMINISTRATION  OF  JUSTICE* — HOUSE  OF 
LORDS. PRIVY  COUNCIL. 

This  hill  recites  that  it  is  expedient  to  make 
certain  provisions  for  the  more  effectual  hear- 
ing of  appeals  in  the  House  of  Lords,  and  for 
the  mere  effectual  hearing  of  appeals  to  her 
Majesty  in  Council,  and  on  other  matters. 
The  proposed  enactments  are  i-^ 

1.  Her  Afttjetty  empotoered  to  appoint  tiro 
Judge*  assisfatit  to  the  Houne  of  i^orof .-^That 
her  Majesty,  her  heirs  and  successors,  may 
nominate  and  i^point  two  fit  persons,  heing  or 
having  heen  respectively  barristers  at  law,  of 
fifteen  years  standing  at  the  least,  to  be  iudges 
assistant  to  the  House  of  Lords,  in  tne  ois- 
cfaarge  of  the  judicial  functions  of  the  said 
House,  and  also,  being  respectively  members 
of  her  Majesty's  Privy  council,  members  assis- 
tant of  the  Judicial  Committee  of  the  Privy 
Council ;  and  each  of  the  said  two  persons  for 
the  time  being  shall  be  called  Lord  Assistant 
of  the  House  of  Lords  in  the  matter  of  appeals 
and  writs  of  error ;  and  such  persons  for  the 
time  being  may  act  in  the  performance  of  the 
duties  hereinafter  imposed  upon  them,  although 
not  respectively  members  ot  the  said  House  of 
Lords. 

2.  Potrert  of  Judges  j4ssistant. — That  such 
lords  assistant  shall  have  full  power  and  autho- 
rity to  assist  in  the  hearing  of  all  appeals  heard 
before  the  House  of  Lords,  and  to  act  as  judges 
during  the  hearing,  and  to  deliver  in  the  House 
the  reasons  of  their  opinion,  in  the  same 
manner  as  if  they  were  acting  as  judges  in  an 
inferior  court ;  but  no  such  person  is  to  have 
fi  voice  in  the  decision,  unless  he  be  a  peer  of 
parliament. 

3.  House  of  Lordi  to  have  power  ofcHlUng 
in  the  assistance  of  the  Master  of  the  Holls  and 
Fice  Chancellors. ^~>T\xax  the  House  of  Lords 
shall  have  the  like  power  and  authority  to  sum- 
mon to  their  assistance,  upon  the  hearmg  of  ap- 
peals, the  Master  of  the  liolls  and  the  several 
Vice  Chancellors,  or  any  of  them,  as  they  now 
enjoy  in  summoning  for  the  same  purpose  the 
judges  of  England. 

4.  Judges  assistant,  being  privy  councillors, 
to  he  members  of  the  Judicial  Committee  of  the 
privy  Council. — ^That  the  said  two  lords  asbis 


respec 

mittee  of  the  t»rivY  <  *ouncil,  and  that  no  matter 
sliall  be  heard,  nor  shall  any  order  be  made  by 
the  said  Judicial  Committee,  in  pursuance  oi 


the  powers  given  to  them  by  3  &  4  W.  4,  c.4I, 
"  fqr  the  better  Administration  of  Jnstice  inhls 
Majesty's  Privy  Council,"  unless  in  the  presence 
of  tlie  said  two  lords  assistant ;  or  in  case  of 
the  sickness  or  unavoidable  accident  of  either 
of  them,  in  the  presence  of  the  other  of  them ; 
but  in  case  of  the  si  -kness  of  both  of  them, 
any  matters  may  be  heard  according  to  the  di- 
rections of  the  said  act  of  the  third  and  fourth 
years  of  his  said  late  Majesty. 

5.  One  of  such  Judges  Msistant  to  be  styled 
Chief  Lord  Assistant. — ^That  one  of  the  said 
lords  assistant  for  the  time  being  shall  be  ^>- 
pomted  by  his  patent  Chief  L^rd  Assistant, 
and  shall  preside  at  the  Privy  Coundl,  in  the 
absence  of  the  president  for  the  time  being  of 
the  Pri\7  Council  and  of  the  Lord  High  Cluin- 
cellor  of  Great  Britain  for  the  time  bemg. 

6.  The  tufo  Judges  Assistant  to  be  competent 
of  themselves  to  decide  matters  before  Priw 
Council. — ^That  the  said  two  lords  assistant  sh^I 
of  themselves  constitute  a  sufficient  number  of 
the  said  Judicial  Committee  to  hear  any  matter 
and  make  any  order,  notwithstanding  any  pro- 
vision to  the  contrary  thereof  in  uie  3  &  4 
W.  4,  c.  41. 

7»  Provision  for  cases  where  the  Judges  As* 
sistant  cannot  agree, — That  if  in  any  case  where 
the  said  two  lords  assistant  alone  constitute  the 
committee,  they  shallnot  be  able  to  agree  in 
opinion  upon  any  matter  heard  by  them,  the 
further  hearing  shall  be  adjourned  to  some 
convenient  day,  when  the  Lord  Hurti  Chan- 
cellor of  Great  Britain  or  the  Lord  Keener  or 
First  Lord  Commissioner  of  the  Great  Seal  of 
Great  Britain  (being  a  member  of  the  said 
Privy  Council)  can  attend  the  sud  committee, 
and  thereupon  the  hearing  shall  be  resumed 
and  the  matter  decided  in  the  presence  and 
with  the  assistance  of  the  said  Lord  High 
Chancellor  or  Lord  Keeper  or  Rrst  Lord 
Commissioner  of  the  Great  SeaL 

8.  Repealing  provision  of  act  3^  4  fF.  4.— 
Reciting  that  by  3  &  4  W.  4,  c  4 1,  it  is  en- 
acted that  such  appeals,  causes  and  matters,  as 
shall  be  referrea  by  his  Majesty  to  the  said 
Judicial  Committee  of  the  Pnvv  Council,  shall 
be  heard  by  the  said  Judicial  Committee,  and 
a  report  or  recommendation  thereon  shall  be 
made  to  his  Majesty  in  Council  for  his  deciaoD 
thereon,  as  theretofore,  in  the  same  manner 
and  form  as  had  been  theretofore  the  custom 
with  respect  to  matters  referred  by  his  Ma- 
jesty to  the  whole  of  his  Privy  Council  or  a 
committee  thereof  (the  nature  of  such  report 
or  recommendation  being  always  stated  in  open 
court) :  and  that  the  said  recited  provision 
tends  to  delav  and  inconvenience ;  it  is  there- 
fore proposed  to  be  enacted,  that  so  much  of 
the  said  recited  act  as  is  hereinbefore  recited 
shall  be  and  the  same  is  hereby  repealed. 

9.  Orders  of  Judicial  Committee  to  be  find. — 
That  the  order  of  the  said  Judicial  Committee 
in  or  upon  any  appeal,  cause  or  matter  referred 
to  them  bv  her  Migesty,  her  heirs  or  succes- 
sors, shall,  without  any  recommendation  to 
her  Mi^esty,  or  any  decision  by  her  Majesty 
thereon,  be  of  itself  final  and  binding  in  like 
manner  as  a  recommendation  to  her  Majesty 
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in  council,  and  a  decision  by  her  Majesty 
thereon,  woidd  ha?e  been  under  the  said  re- 
cited act  and  this  act,  if  the  said  provision 
hereinbefore  recited  had  not  been  repealed  by 
this  act,  and  the  present  provision  in  lieu 
thereof  had  not  been  hereby  enacted. 

10.  Judicial  Committee  to  make  necessary 
orders  without  referring  to  her  Majesty  in 
council. 

11.  Rank  of  lords  assistant. 

1 2.  Lords  assistant  to  have  each  a  secretary 
and  trainbearer. 

13.  Lords  assistant  may  be  removed. 

14.  Judges  assistant  to  take  an  oath  before 
entering  on  duties  of  office. 

l/>.  ^Salaries  to  lords  assistant. 
16.  Retiring  allowance  to  lords  assistant. 
1 7*  Lords  assistant  not  to  sit  in  House  of 
Oommons. 


NOTICES  OF  NEW  BOOKS. 


New  Commentaries  on  the  Laws  of  England, 
fpartkf  founded  on  BlackstoneJ ,  By  Henry 
John  Stephen,  Serjeant  at  Iaw.  Vol.  I. 
London :  Henry  Butterworth. 

It  is  justly  due  to  Mr.  Serjeant  Stephen, 
the  learned  author  of  the  work  before  us, 
that  his  plan  of  ' '  New  Commentaries  on 
the  Laws  of  England"  should  be  stated  and 
explained  in  this  journal.  We  have  re- 
peatedly noticed  the  various  modes  in  which 
Blackstone's  Commentaries  have  been  edited, 
and  need  not  now  retrace  the  grounds  of 
the  opinions  we  have  already  expressed. 

These,  however,  are  New  commentaries, 
only  "partly  founded  on  Blackstone;"  and 
Mr.  Serjeant  Stephen  thus  explains  the 
plan  and  principle  of  his  work,  and  the 
views  on  which  it  was  undertaken. 

*'  Though  the  celebrated  treatise  of  Black- 
stone,  still  remains  without  a  rival  as  an  intro- 
ductory and  popular  work  •n  the  Laws  of  En- 
gland, the  positions .  it  contains  have  been 
nevertheless  so  trenched  upon  by  recent  alte- 
rations in  the  law  itself,  that  if  the  student 
were  to  rely  upon  its  text,  as  contaiping  an  ac 
curate  account  of  our  present  system  of  juris- 
prudence, he  would  be  led  continually  astray 
The  later  editions  have  consequently  comprised 
a  copious  accompaniment  of  corrective  and 
supplementary  notes  at  the  bottom  of  the 
page :  but  it  is  not  in  the  nature  of  such  a 
method  (with  whatever  ability  pursued)  to 
give  entire  satisfaction »  because  it  obliges  the 
reader  to  transfer  his  attention  mcessantly 
from  the  text  to  the  commentary,  and  augments 
alsoy  to  a  considerable  degree,  the  bulk  and 
consequent  expense  of  the  volumes.  These 
considerations  led  me  to  conceive  that  a  work 
might  prove  acceptable,  which  sliould  be 
framed  upon  the  plan  of  introducing  the  ne- 


cessary alterations  into  the  text  itself;  but  the 
question  then  arose,  whether  it  would  be  better 
to  confine  my  effort  to  the  reparation  of  those 
defects  which  new  legislation  and  new  deci- 
sions had  occasioned,  or  to  take  a  bolder  course, 
and,  discarding  all  solicitude  about  the  measure 
of  my  adherence  to  the  original  work,  to  inter- 
weave my  own  composition  with  it  as  freely 
as  the  purpose  of  general  improvement  mi^ht 
seem  to  require  It  was  upon  the  latter  plan 
that  I  fixed,  though  with  some  hesitation,  my 
choice.  - 

"  It  may  be  thought,  perhaps,  that  the  confi- 
dence which  carried  me  thus  far,  might  natu- 
rally have  tempted  me  farther,  and  taught  nre 
to  aspire  to  the  construction  of  an  entirely  new 
treatise.  But  if  I  had  been  conscious  of  facul- 
ties adequate  to  such  an  enterprize,  I  should 
still  have  declined  it.  as  founded,  in  my  judg- 
ment,  on  a  wrong  principle.  The  unimpaired 
portions  of  Blackstone's  Commentaries  com- 
prise many  passages,  which  (free  in  other  re- 
spects from  objection)  are  so  far  valualjie  at 
least,  that  they  bear  the  stamp  of  his  authority, 
and  many  others  whose  merit  is  of  the  highest 
order,  being  distinguished  by  all  the  grace  and 
spirit  of  diction,  the  justness  of  thought,  and 
the  affluence  of  various  learning,  to  which  he 
owes  his  fame.  These  relics,  which  are  in 
considerable  danger  of  perishing  by  their  in- 
corporation in  a  work  now  falling  into  decay, 
may  be  lawfully  converted,  by  any  new  Com* 
meutator  on  the  Laws,  to  his  own  purposes ; 
and  it  is  manifestly  not  less  his  duty  than  his 
interest,  to  make  the  appropriation.  He  can- 
not reasonably  hope  to  rival  their  excellence, 
and  to  attempt  to  displace  them  for  original 
matter  of  his  own,  is  consequently  an  injury  to 
the  public,  and  to  the  science  of  which  he 
treats. 

*'  All  passa^es,then,  which  appeared  to  me  to 
fall  under  either  of  the  descriptions  above 
given,  I  have  made  it  my  principle  to  retain ; 
but  my  deviations  from  the  original  work  have, 
nevertheless,  been  frequent  and  extensive.  In- 
dependently of  certsun  objections  to  its  arrange- 
ment (to  which  I  shall  presently  revert),  its 
exposition  of  particular  subjects  appeared  to 
me  to  be  often  deficient  in  depth,  in  fulness,  or 
in  precision,  and  in  some  instances  to  be  even 
chargeable  with  positive  inaccuracy  s  so  that  as 
I  had  prescribed  to  myself  the  rule  of  depart- 
ing from  Blackstone  wherever  I  felt  dissatisfied 
with  his  performance,  as  weU  as  where  any 
change  in  the  law  had  made  a  departure  indis- 
pensable, it  is  seldom  that  1  have  been  able  to 
pursue  th^  text  for  several  pages  in  succes- 
sion, without  the  introduction  (more  or  less 
extensively)  of  matter  from  my  own  pen. 
Large  portions,  indeed,  of  original  composition 
will  be  found  frequently  to  occur  in  a  conti- 
nuous form ;  and  even  where  the  text  of  my 
predecessor  is  pursued  with  shorter  intemip- 
tion,  yet  it  will  be  often  apparent  that  funda- 
mental alterations  have  been  made  in  the 
manner  of  treating  the  particular  subject  under 
discussion.  There  is  no  part  of  the  present 
volume,  perhaps,  in  which  the  innovation  is  so 
important,  as  in  that  wl/ich  regards  the  law  of 
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descent^  where  I  have  endeavoured  to  lay 
down  new  rules  of  inheritance,  in  lieu  of  the 
well  known  caoona  of  Blackstone,  now  super- 
seded by  the  effect  of  a  recent  act  of  parlia- 
ment— ^a  severe  task — ^from  which  I  should 
have  been  tempted  to  recoil,  if,  consistently 
with  the  general  plan  of  my  work,  it  had  been 
possible  to  leave  it  unattempted*'' 

The  learned  editor  then  proceeds  to  state 
that  his  strongest  claim  to  originality  is 
founded  on  the  general  arrangement  of  his 
work. 

"  The  order  adopted  by  Blackstone  Is,  in  all 
Its  principal  lineaments,  derived  from  the 
Analysis  of  Hale ;  but  though  rendered  vener- 
able oy  the  combined  authori^  of  names  like 
these,  I  have  not  felt  myself  able  to  accede  to 
it  without  alteration.  The  main  division,  in- 
deed, by  which  the  body  of  municipal  law  is 
severed  into  riifhu  and  wrongt,  I  have  deemed 
it  expedient  to  retain;  for  (though  liable  to 
the  great  disadvantage  of  precluding  the  entire 
or  continuous  discussion  of  some  particular 
£u1)jects,  by  making  it  necessary  to  recur  to 
them  under  the  aspect  of  Wrongs,  after  they 
have  already  once  engaged  our  attention  under 
that  of  Rights)  it  is  founded  nevertheless  on  a 
patural  and  just  distinction,  and  is  interwoven 
besides  with  the  whole  fabric  of  our  law,  and 
roote4  in  the  minds  of  our  lawyers.  The 
division  also  of  Wrongs  into  those  of  a  civU, 
and  those  of  a  criminal  nature,  I  have,  for 
similar  reasons,  thought  it  clearly  essential  to 
preserve.  But  as  to  the  division  of  Rights, 
the  case  is  widelv  different.  These  are  dis- 
tributed into  Rights  of  Persons  and  Rights  of 
Thinf^ss  an  arrangement  which  has  been  justly 
considered  contrary  both  to  grammaticid  and 
logical  propriety.  For  the  rii^hts  of  things  can 
only  be  understood  as  signifying  the  rights  re- 
lattng  to  things — a  sense  not  correctly  con- 
veyed by  the  form  of  expression ;  and  placed, 
besides,  in  false  antithesis  to  the  rights  of  per- 
sons ;  by  which  is  evidently  intended  the  rights 
belonging  to  persons.  The  meaning  would 
have  been  better  expressed  by  a  division  into 
the  rights  relating  to  persons,  and  the  rights 
relatmg  to  things.  This  fault,  indeed,  is  the 
more  remarkable,  because  it  might  have  been 
avoided  by  a  closer  adherence  to  the  language 
of  Justinian's  Institutes,  which  apparently 
served  in  this  instance  as  the  model :  Omne 
Jus  quo  ulimur  (according  to  this  authority) 
pel  ad  personas  oertinet,  vel  nd  res»  vel  ad  ac- 
4iones.    (Instit.  lib.  i.  tit.  2.) 

"  The  arrangement  in  question,  however,  is 
pot  ooeq  merely  to  this  kmd  of  criticism,  but 
to  other  qUections  of  a  much  weightier  de- 
scription. In  the  first  place,  it  determines 
that  the  law  relating  to  persons  shall  be  ^lly 
discussed  before  that  relating  to  property  has 
been  examined,— and  yet  the  subject  of  pro* 
pertv  ought,  in  reason,  to  take  the  precedence 
of  that  part  of  the  law  of  persons,  at  least* 
which  treats  of  relative  righU;  for  it  is  m  the 
nature  of  the  relative  rights,  viz.  those  which 
grow  out  of  the  social  relations  of  parent  and 


child,  husband  and  wife,  magistrates  and  peo- 
ple, and  the  like,  to  presuppose  the  absowte 
ones  of  life,  liberty,  personal  security,  aadpro- 
perty.  With  respect  to  absolute  rights  of  the 
three  first  descriptions,  this  is  obviods,  and  Che 
precedence  therefore  is  properly  asdgned  to 
them  in  Blackstone's  work ;  but  it  is  equally 
true  with  regard  to  property  also— for  pro- 
perty, like  the  rest,  unquestionably  constitntes 
one  of  the  circumstances  to  whidi  the  social 
relations  are  adjusted,  and  to  which  they  must 
be  supposed  to  refer.  To  this  right,  therefore, 
the  next  place  ought,  in  point  of  correct  ar- 
rangement, to  have  been  allotted;  but  the 
Commentator's  plan  of  division  makes  this 
impossible,  and  compels  him,  after  a  short 
notice  of  property,  to  pass  on,  and  to  p08t|ione 
its  farther  examination,  until  all  relative  rights 
(whether  private  or  public)  have  been  ex- 
hausted. This  inversion  of  the  natural  order, 
is  not  only  inartificial,  but  often  embarasses 
the  discussion  of  rights  of  the  relative  kind. 
Thus  in  the  chapter  on  Husband  and  Wife, 
every  reader  must  percdve  the  disadvantage 
of  the  total  omission  to  notice  the  effects  of 
marriage  in  regard  to  the  property  of  the  par- 
ties ;  and  yet  until  the  subject  of  property  in 
general  had  been  examined,  anjF  disouisition 
on  the  proprietary  rights  attending  that  par- 
ticular relation,  would  have  been  obviously^ 
premature. 

"  Another,  and  a  still  more  important  ob- 
jection to  the  method  which  considers  Rights 
as  consisting  either  of  Risfhts  of  Persons  or 
Rights  of  Things,  is  that  it  fails  to  embrace 
the  whole  compass  of  rights.  There  is  a 
branch  of  law  which  belongs  (properly  speak- 
ing) to  neither  of  these  divisions,  but  of  great 
and  growing  importance  in  our  municipal  sys- 
tem, that,  namely,  which  concerns  the  sonal, 
as  distinguished  irom  the  political,  ecclesias- 
tical, and  judicial  institutions  of  the  country, 
and  which  comprises  (among  many  other  sub- 
jects) the  laws  relating  to  the  poor,  to  high- 
ways, to  public  charities,  and  the  like.  For 
topics  such  as  these,  the  analysis  of  Blackstone 
aH'ords  no  proper  place,  and  when  they  are  of 
too  much  importance  to  be  neglected,  expe- 
dients of  an  awkward  kind  are  often  devised  to 
make  room  for  them.  Thus  the  law  of  high- 
ways Itnd  turnpikes  is  made  incidental  to  the 
office  of  parish  surveyor,  and  the  large  and  in- 
teresting subject  of  toe  poor  laws  is  dealt  with, 
by  way  of  digression  from  the  office  of  ovcv> 
seer. 

"  Dissatisfied  for  tliese  reasons  with  Black- 
stone's  arrangement  of  rights,  and  conceiving 
that  it  had  not  (like  the  other  portions  oi  his 
general  method)  become  so  inveterate  ainonit 
us,  as  to  render  its  retention  unavoidable,  I 
have  consequently  ventured  to  lay  it  aside,  and 
to  adopt,  so  far  as  this  subject  is  concerned,  a 
different  plan  of  distribution.  Tliia  plan  is 
entirely  of  my  own  conception.  It  might  have 
been  supposed,  indeed,  tliai  in  a  field  so  highly 
cultivated  as  that  of  RighU,  I  could  be  at  no 
loss  for  a  satbfactory  precedent;  but  my  search 
for  one,  though  prosecuted  with  some  dil^ 
gence,  was  not  attended  with  sacf^caa,    Ne 
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writer  on  Bullish  or  AmeHcaa  law,  wbo  has 
deserted  the  order  of  BUckstone,  had  any 
pretension  to  he  considered  as  a  model — the 
reDositories  of  the  R<»iMaii  jurisprudrnce 
<wlilch,  with  the  exception  of  tlie  Institutef, 
«re  noturioiisty  defective  or  confused  in  their 
arranf(em(*Bt)  supplied  noihin^to  the  purpose 
■—the  lustittt  es  themselves  (from  which  tbe 
diTition  into  the  rights  of  persons  and  of 
IhinKS  MfM  orifTinally  taken)  could  of  course 
afford  DO  asdarance  ;^Hind  with  respect  to  the 
continental  systems,  ihey  <*i(lier  conform  (as 
in  the  Code  (iivil  of  France)  to  the  Institutes, 
or  when  they  depart  (hs  in  the  treatise  of 
Domat)  from  the  beaten  track,  their  course  is 
■ot  such  as  an  English  jurist  could  follow  with 
advantage." 

The  general  plan  whtdh  has  been  adopted 
mux  be  found  in  the  first  chapter  of  tbe  first 
bonk,  iHiioli  the  author  thns  describes : — 

^  *'  Its  leading  principle  is — to  make  tlic  dis- 
tinction between  Persons  and  Things  the  foua- 
datton  not  of  a  primary^  but  of  a  subordinate 
•rraa^emeRt,  and  to  cona'.der  Persons  as  con« 
atitatinj^  in  a  primary  sense,  the  only  objects 
of  the  law's  regard.  But  the  (tersoas,  whom 
the  law  is  supposed  thus  uniformly  to  con- 
template, are  presented,  first.  In  the  light  of 
insulated  individuals, — and  in  that  capacity 
Ifceir  prrtonai  (in  other  words  their  lodily) 
rights  are  examined;  next,  in  their  conaec- 
taon  with  the  things  around  them,  —  which 
introduces  the  consideration  of  their  rights  of 
profrrtp  I  nezti  to  members  of  families, — 
urhich  involves  their  righu  in  priv^ste  reiaiions ; 
and  lastly*  as  members  of  the  community, — 
which  leads  to  the  discussion  of  their  rights  in 
public  relations,  or  (as  Utey  may  be  termed 
mure  compendiously)  aublic  riighu. 

"  According  to  this  order,  the  absolute 
rigkt  uaiformlv  takes  the  precedence  of  the 
relittive»  and  the  law  of  property  in  general 
is  investigatiid  before  the  relations  of  men,  in 
regard  to  property,  arise  for  oopsideruiion. 
Upon  this  system,  too^  the  division  of  Public 
HighU  (wiien  it  shall  come  to  he  CKamiued  in 
its  proper  place)  wiil  allow  of  a  subdivi&iun 
conveniently  a<lapted  to  the  discussion  of  those 
mixed  subjects  to  which  we  tiave  before  re- 
£erred,  and  which,  having  no  exclusive  connec- 
tion either  with  person  or  properly,  it  is  the 
tendency  of  BUdcstone's  method  to  exclude. 
I  propose  to  subdivide  the  head  of  Public 
Uigh's  into  those  which  concern  a  man  in  his 
relatiotts  to  persons  in  authority,  whether  civil 
or  ecclesiastical,  and  those  which  concern  him 
in  his  relations  to  his  fellow  citijcens  at  large — 
the  first  of  which  will  fall  under  the  heads  of 
The  Civil  Governments  and  Tke  Church,  the 
second,  under  that  of  the  Socfui  Ecntnomtf  of 
the  Reulut;  and  it  is  under  this  latter  head 
that  audi  mixed  sulifects  as  above  referred  to, 
%vill  find  a  regular  and  appropriate  place.  The 
entire  arrangement  of  the  work,  when  fully 
developed,  will  consequently  stand  as  follows: 

I.  Of  Personal  Riglits. 

II.  Of  Rights  of  Property :— 1,  As  to  things 
real ;  2.  As  to  things  [lersoual. 


III.  OfHights  in  Private  Relations  :~1.  Be- 
tween master  and  servant;  2.  Between  hustiand 
and  wife;  3.  Between  parent  and  child;  4. 
Between  guardian  and  ward. 

IV.  Of  Public  Ri^ihts:— I.  As  to  the  civU 
government ;  2.  As  to  the  church ;  3.  As  to 
the  social  economy  of  the  realm. 

V.  Of  Civil  Injuries,  including  the  modes  of 
redress. 

VI.  Of  Crimes,  iududing  the  modes  of  pro- 
secution." 

Our  readers  are  noW  put  into  full  pospcs- 
sion  of  the  learned  Seijeants'  claims  on  their 
attention;  and  having  this  and  the  other 
works  before  them,  they  will  doubtless 
come  (as  the  profession  generally  does)  to 
a  right  coodusion  on  the  merits  of  the 
several  compeCitQrB  for  their  suffrage. 
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SlONINa  THB  ROIA. 

In  order  to  subject  an  attorney  to  the  summary 
jurisdiction  of  the  Court,  it  must  appear  cither 
that  he  st  an  attorney  of  the  Court  liy  having 
signed  the  roll,  or  that  he  has  acted  as  an  at- 
torney. This  decision  was  come  to  in  the  fol- 
lowing case. 

In  Hilary  Term,  l?40,^  a  rule  was  granted, 
calling  on  Mr.  E.  H.  Collis  to  shew  cause  why 
he  should  not  pay  over  a  sum  of  money  which 
it  was  alleged  he  had  received  as  attorney  for 
ihe  plaintiff*.  It  appeared  that  IMr.  Colli;;,  who 
resided  at  Blrinin;;ham,  was  employed  as  agent 
to  the  atiorneys  fur  the  plainttJT^  to  serve  the 
defendants  wiili  a  copy  of  a  writ  to  recover  % 
debt  of  111.  9#.,  and  also  to  serve  a  notice  of 
declaration;  and  that  he  received  from  the 
defendants  85/.  towards  satisfaction  of  the  debt 
and  costs,  but  withheld  10/.  Air.  Collis  was 
sulisequently  concerned  as  the  attorney  of  the 
defendants,  and  through  his  town  agent  pleaded 
to  the  action.  The  plaintiff  ultimately  obtained 
judgment  and  taxed  his  costs;  but  the  balance 
of  the  debt  and  costs  had  not  been  paid.  Mr. 
Collis  called  at  the  office  of  the  under-sheriff, 
and  requested  that  execution  upon  the  judg- 
ment siiould  not  be  put  in  force,  he  being  pre- 
pared  to  pay  the  money. 

The  Solicitor  Geuerai,  and  Bompns,  Serjt., 
shewed  cause. 

Andrews,  Serjt.,  in  support  of  the  rule  — ^The 
points  on  which  the  case  turned  are  stated  in 
the  judgment  of  the  Court. 

Ihidai,  C.  J  — ^This  is  an  application  to  the 
summary  jurisdiction  of  the  Court,  call'ng 
upon  Mr.  Collis,  who  is  stated  to  have  been 
"  acting  as  an  attorney  of  this  Court,"  to  shew 
cause  why  he  should  not  pay  over  to  the  plain- 
tiff or  his  attorney  a  sum  of  10^.,  which  it  was 
alleged  he  had  received  as  the  attorney  for  or 
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on  bebalf  of  the  plaintiff.    The  first  question 
for  our  consideration,  therefore,  is,  whether  or 
not  it  is  shewn  to  our  satisfaction  that  Mr. 
CoUis  is  in  such  a  situation  as  to  be  subject  to 
our  jurisdiction.    Now^  it  is  quite  clear,  that, 
to  render  him  so,  it  must  be  made  appear  either 
that  he  is  an  attomep  of  the  Court,  or  that  he 
has  acted  as  such,  as  is  stated  in  the  rule.    The 
first  statute  passed  in  the  reign  of  her  present 
Majesty  for  the  regulation  of  attorneys  and 
solicitors,  the  7  Wra.  &  1  Vict,  c  66,  omitting 
a  provision  that  was  afterwards  thought  es- 
sential, this  omission  was  supplied   by  the 
1  &  2  Vict.  c.  45,  8.  3,  which,  after  reciting 
the  enactment  of  the  preceding  session,  and 
further  reciting  "that  it  was  expedient,  in 
order  to  secure  the  jurisdiction  of  the  respec- 
tive Courts  over  the  attorneys  practising  there- 
in, to  have  a  record  in  each  Court  of  the  ad- 
mission of  attorneys,"  enacts  *'  that  any  person 
entitled  to  be  admitted  an  attorney  of  any 
of  the  said  Courts  at  Westminster,  shall,  after 
being  sworn  in  and  admitted  as  an  attorney  of 
any  one  of  the  said  Courts,  be  entitled  to  prac- 
tise in  any  other  of  the  said  Courts,  upon  sign- 
ing the  roll  of  such  Court,  and  not  otherwise^ 
in  like  manner  as  if  he  had  been  sworn  in  and 
admitted  an  attorney  of  such  Court."    It  ap- 
pears from  the  affidavits  that  have  been  pro- 
duced in  answer  to  the  application  that  the 
gentleman  alluded  to  has  never  signed  the  roll 
of  attorneys  of  this  court ;  and  therefore  he  is 
not  within  the  description  contained  in  the  1 
&  2  Vict.  c.  45,  8.  3.    It  further  appears  that 
he  has  not  acted  in  his  own  name ;  all  the  pro- 
ceedings in  the  cause  have  been  conducted  by 
and  in  the  name  of  his  agent  Roberts.    I  am 
unable,  therefore,  to  distinguish  the  present 
case  from  that  of  Sharp  v.  Hawker,  3  Scott, 
396  s  2  New  Cases,  66.     There  the  rule  called 
upon  the  plaiutifl's  attorney  to  shew  cause  why 
h^  should  not  pay  over  to  his  client  a  sum  of 
money  received  by  him  in  the  course  of  a  cause; 
and  in  support  of  the  rule  it  was  contended, 
that  it  was  not  competent  to  a  party  who  has 
assumed  to  act  as  an  attorney  of  the  Court,  to 
turn  round  and  say,  when  it  suits  his  purpose, 
that  he  is  not  so;  but,  several  cases  bciof;  men- 
tioned to  us,  we  held  that  we  could  not  exer- 
cise a  summary  jurisdiction  over  a  party  who 
was  not  one  of  our  officers.    The  ground  upon 
which  I  put  that  case  is  thus  stated  in  the  re- 
port : — "  The  difficulty  I  feel  in  this  case  is, 
that,  if  it  should  ultimately  become  necessary 
to  strike  this  person  off  the  roll»  we  could  not 
do  it.    Suppose  he  were  ordered  to  pay  over 
the  money,  and  should  refuse  to  obey  such 
order,  what  remedy  would  the  client  have  ?    It 
seems  to  me  that  the  rule  is  answered  by  the 
fact  of  the  alleged  delipquent  being  dehors  our 
jurisdiction."    That  Is  in  effect  the  present 
case ;  Mr.  Collis  is  not  in  a  situation  to  act  as 
an  attorney  of  this  Court;  neither  has  he  in 
fact  so  acted. 

But  there  is  another  objection  to  this  pro- 
ceeding, that  appears  to  me  to  be  equally  un- 
answerable. It  is  alleged  on  the  part  of  the 
applicant,  that  a  sum  of  85/.  which  was  paid  by 
the  dcfcndanto  to  Mr.  Collis,  was  so  paid  to 


him  as  attorney  for  and  on  behalf  of  the  plain- 
tiff. The  facts  disclosed  by  the  affidavits  on 
both  sides  appear  to  l>e  these : — Mr.  ColUs  was 
originally  employed  as  agent  to  the  attorneys 
for  the  plaintiff,  to  serve  the  defendant  with  a 
copy  of  the  writ  of  summons,  and  a  notice  of 
declaration.  Subsequently  the  defendants  ap- 
plied to  Collis,  and  requested  him  to  act  as 
their  attorney  in  the  cause,  and  he  accordingly, 
through  his  agent,  before  mentioned,  did  su 
act.  It  seems  to  me,  that,  when  Mr.  ColHi 
became  the  defendant's  attorney,  he  became  so 
for  all  purposes.  It  is  clear  that  he  never  was 
the  attorney  for  the  plaintiff.  I  agree,  that,  if 
Mr.  Collis  had  admitted  that  he  had  received 
the  money  in  question  for  the  express  purpose 
of  paying  the  debt  and  costs  in  the  action,  he 
might  have  been  compelled  so  to  apply  it, 
either  by  motion  to  the  CSourt  of  which  ne  is  an 
officer,  or  by  an  action.  But  I  am  unable  to 
get  over  the  transaction  of  the  16th  of  May, 
when  the[parties  met,  and  the  defendants  agreed 
to  receive  back  from  Mr.  Collis  5/.  on  a  settle- 
ment of  this  very  transaction.  After  that,  I 
think  the  matter  cannot  again  be  agitated.  I1ie 
rule  must  be  discharged. 

Bosanguet,  J. — I  am  of  the  same  opinion. 
To  authorise  the  Court  to  proceed  in  a  summary 
way,  it  must  appear  that  the  party  is  an  attorney 
of  the  Court.  In  the  present  case  it  is  admitted 
that  Collis  is  not  an  attorney  of  this  Court;  bat 
it  is  said  that  he  has  rendered  himself  amenable 
to  the  jurisdiction  of  the  Court  by  acting  as  an 
attorney  in  this  suit.  The  case  of  Sharp  v. 
Hawker,  which  occurred  before  the  passing  of 
either  of  the  statutes  referred  to,  expressly  de- 
cided that  this  Court  cannot  exercise  a  sum- 
mary jurisdiction  over  a  party  who  la  not  ose 
of  its  own  officers,  although  the  matter  be 
pending  here.  To  enable  an  attorney  to  prac- 
tise in  this  Court,  it  is  now  necessary  that  be 
should  have  signed  the  roll :  this,  ft  is  con- 
ceded, Mr.  Collis  has  not  done ;  and  therefore 
we  have   no   authority  over   him.     For  the 

Kurpose  of  disposing  of  this  rule,  it  would 
e  sufficient  to  stop  there :  but  I  am  clearly 
of  opinion  that  the  circumstances  that  ap- 
pear, upon  the  face  of  the  affidavits,  shew  that 
Collia  has  done  nothing  to  render  himself  liable 
to  the  jurisdiction  of  this  Court.  It  appean 
that  a  sum  of  85/.  was  placed  in  the  hands  of 
Collis  by  his  clients,  the  defendants.  If  Collis 
had  acknowledged  that  he  had  received  this 
sum  on  account  of  the  plaintiff,  he  might  have 
rendered  himself  liable  to  him  for  the  amount. 
But  nothing  of  the  kind  is  made  out.  Collis, 
though  originally  employed  by  the  plaintiff's 
attornies  to  serve  the  process,  never  ivas  attor- 
ney for  the  plaintiff;  ne  was  attorney  only  for 
the  defendants ;  and  he  has,  with  their  assent, 
appropriated  the  whole  of  the  money.  Upon 
both  pointS|  therefore,  I  am  of  opinion  that  the 
application  fails. 

Coltman  and  ErsMne,  JJ.,  concurred. — Rule 
discharged  with  costs.  Cf^e  v.  Grove,  1  Scott, 
N.  Rep.  30. 
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I-AW  OF  ATTORNEYS. 


COSTS  OP  SOLICITOB  ACTING  AS  TRUSTEE. 

Business  relatinjf  to  a  trust  estate,  was  trans- 
acted by  two  sokcitors  in  partnenbip,  one  of 
whom  was  a  trustee  of  the  estate.  In  passing 
the  accounts,  the  costs  out  of  pocket  alone 
were  allowed. 

A  testator  appointed  Mr.  Carey  (a  solicitor), 
and  another  person  his  executors  and  trustees. 
The  solicitor  carried  on  business  in  partnership, 
and  business  relating  to  the  tnist  had  been 
done  by  the  partnership.  The  usual  accounts 
of  the  testator's  estate  were  taken  in  the  mas- 
ter's office,  and  the  question  now  submitted  to 
the  Court  was,  whether  the  master  ought  to 
have  allowed  more  than  costs  out  of  pocket, 
for  the  business  so  done  by  the  partnership. 

AJr.  C,  P.  Cotiper  submitted  that  this  case 
differed  from  New  y.  Jone»,  9  Jarman's  Byth. 
838,  and  Moore  v.  Frowd,  3  Myl.  and  Cr.  45, 
as  here  the  business  was  transacted  by  a  firm, 
one  of  the  members  of  which  was  not  a  trustee ; 
and  he  ought  not,  therefore,  to  be  deprived  of 
bis  share  of  the  costs,  on  the  ground  of  his 
partner  filling  that  character. 

Mr.  Tinney  and  Mr.  Jame*  Russell^  for  the 
plaintiffs,  and  Mr.  Blunt  and  Mr.  fFalpole  ap- 
peared for  other  parties. 

The  Master  of  the  Roili  sud  there  was  no 
distinction,  and  disallowed  the  c]<iim.  Collins 
V,  Carey,  2  Beav.  128. 

LOCAL  COURTS. 


would  get  the  whole  property  of  the  debtor, 
who,  with  his  family,  would  be  turned  into  the 
street. 

*'6.  The  place  of  trial  is  so  settled  as  to  be 
liable  to  great  objections.  In  many  commer- 
cial cases  a  man  would  have  to  bring  or  defend 
an  action  at,  perhaps,  two  or  three  hundred 
miles  from  his  own  home." 


A  Correspondent  has  sent  us  the  following 
extract  from  the  Cambridge  Chromcle^  written 
when  the  scheme  was  formerly  before  parlia- 
ment. Our  correspondent  justly  observes  that 
the  opinion  of  the  provincial  press  is  well  enti* 
tied  to  consideration,  because  the  measure,  it 
is  supposed,  will  materially  benefit  the  rural 
districts. 

**  1 .  The  Judges  are  to  be  stationary,  and 
their  districts  somewhat  confined.  They  are 
likely  therefore  to  be  acquunted  with  all  the 
litigants,  and  unconsciously  to  be  swayed  by 
party  feelings. 

*•  2.  The  judges  being  removed  from  colli- 
sion with  the  Courts  at  Westminster  HaU,  it  is 
likely  that  they  may  grow  careless  about  im- 

S roving  their  knowledge  of  the  law,  and  gra- 
ually  deteriorate  till  they  became  incompetent. 
"  3.  These  local  courts  would  take  away  so 
much  of  the  circuit  business,  that  the  circuit 
would  no  longer  be  so  good  a  school  for  bar- 
risters as  now. 

"4.  llie  more  respectable  part  of  the  bar 
would  shun  the  business  in  these  Courts.* 

"5.  The  biir  would  be  oppressive  to  the 
poor,  because  it  would  enable  a  creditor  to 
serve  process,  obtain  an  appearance,  a  verdict, 
and  an  execution,  in  six  weeks,  by  which  he 

^  M.  de  CoUard  states,  that  the  existcace 
of  such  local  courts  in  France  has  been  ut- 
terly destnictive  of  the  respectability  of  the 
magistracy,  and  the  learning  of  the  bar  and 
ben^. 


POINTS  OF  COMMON  LAW  PRACTICE. 


LOCAL  AND  TRANSITORY  ACTIONS. 

41.  Is  an  action  of  trespass  quare  clauium 
/regit,  a  local  or  transitory  action  ? 

A'J,  Is  an  action  of  ejectment  local  or  transi- 
tory? 

43.  In  what  county  must  an  action  under  a 
penal  statute  be  laid  ? 

44.  Where  should  the  venue  I>e  laid  in  actions 
of  debt  or  covenant  for  rent  ? 

45.  In  an  action  of  covenant  brought  for  not 
repuring  pursuant  to  a  covenant,  where 
must  the  venue  be  laid  ? 

46.  On  an  action  brought  for  arrears  of  a  rent- 
charge,  can  the  defendant  change  the  venue 
from  the  county  where  the  lands  lie  ? 

47-  Where  an  action  is  brought  upon  a  con- 
tract, as  a  lessor  against  a  lessee,  may  the 
venue  be  laid  in  any  county  ? 

4S,  If  a  declaration  contain  matters  lying  in 
two  counties  that  join,  how  is  the  venire 
directed  ? 

49.  Where  an  action  is  founded  upon  two 
things  done  in  several  counties;  and  both  are 
traversable,  and  the  one  without  the  other 
doth  not  m^ntain  the  action,  in  which 
county  may  the  plaintiff  bring  his  action  i 

50.  Where  may  the  assignee  of  a  bail-bond 
lay  the  venue  in  his  declaration : — ^in  the 
county  where  it  was  taken,  or  where  it  was 
assigned  ? 

CBAIffOINO  TBB  VENUE. 

51.  Can  the  defendant  oblige  the  plaintiff  to 
lay  the  venue  in  a  different  county  from  that 
in  which  he  brought  the  action  ? 

52.  Can  the  venue  m  an  action  of  libel,  dis- 
persed in  several  counties,  be  changed  ?  and 
state  the  reason. 

53.  Where  there  are  several  defendants,  must 
they  all  join  in  the  afiidavit  to  change  the 
venue  ? 

54.  In  what  stage  of  an  action  must  the  appli- 
cation to  change  the  venue  be  made  ? 

55.  What  persons  are  privileged  in  having 
their  actions  laid  in  Middlesex,  though  the 
cause  of  action  arose  in  another  county  ? 

56.  If  a  privileged  person  be  sued,  and  the 
action  brought  in  the  right  county,  can  the 
venue  be  changed  to  Middlesex  ? 

57-  If  a  privilege  person  lay  his  venue  in  any 
other  county  than  Middlesex,  has  he  any 
privilege  to  retain  it  ? 

58.  Does  the  privilege  as  to* venue  extend  to 
an  attorney  bringinpr  an  action  in  autre  droit  f 

59.  Goods  were  sold  m  Kent,  but  delivered  in 
London,  can  the  defendant  change  the  venue 
from  London  to  Kent  ? 

60.  Can  the  plaintiff  change  his  venue  ?  and  if 
so,  bv  what  means  ? 
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lorlf  Gl^anccUof  4  Cnurt* 

PARTNKRSHIP.— -PLBADINOS. — RBLISr  WITH- 
OUT DISSOLVINOy  Oil  MAKING  ALL  THB 
PARTNBR8  PARTIBS. 

j4  bill  b^  two  pnrtneri  in  a  joint- stock  com- 
panjf,  in  behalf  of  them*ehe$  and  all  the 
other  partners,  except  de/^adant9,  for  an 
account  against  other  partners^  may  be  eus^ 
tained  without  praying  a  diuolution  of  the 
partners/lip,  or  making  aU  the  partners 
parties  thereto. 

The  bill  in  this  case  was  filed  by  J.  Wal- 
worth and  J.  Johnson,  on  behalf  of  themselres 
and  all  other  shareholders  of  tiie  Imperial 
Bankinf(  Company  of  England,  except  the  de- 
fendants, a^^amst  John  Holt  and  others,  the 
directors  and  trustees,  the  public  officer,  and 
about  forty  shareholders  of  the  company.  The 
bill,  after  stating  the  formation  of  toe  partner- 
ship in  the  year  1836,  for  the  purpose  of  carry- 
ing on  the  business  of  bankers  at  Manchester 
and  elsewhere,  with  a  capital  of  l,0UO,00()/., 
divided  into  50,000  shares  of  "M.  per  share, 
and  stating  the  deed  of  settlement  under  the 
prorisions  of  which  the  partnership  was  to  be 
carried  on,  proceeded  to  state  that  from  i6^i6 
the  partnership  carried  on  business  until  1839 ; 
that  early  in  1839,  the  directors  had  called 
upon  the  shareholders  to  pay  fire  several  sums 
of  2/.  on  each  share  held  by  them  respectively; 
that  such  cdls  had  been  paid  by  the  platntifis 
and  by  the  majority  of  the  shareholders ;  that 
previous  to  such  payments  the  partnership  had 
sustained  losses  m  the  course  of  business  as 
bankers,  and  being  unable  to  meet  its  debts, 
it  was,  on  the  30th  April  1839,  resolved  by  the 
directors  that  the  partnership  should  suspend 
payments,  and  since  that  time  the  business  of 
the  bank  had  been  discontmned ;  that  in  May 
and  June  1839,  meetings  of  the  directors  were 
held,  at  which  it  was  resolved  that  a  further 
call  of  5/.  per  share,  making,  with  the  calls 
already  maoe,  the  sum  of  lor.  on  each  share, 
should  be  forthwith  made,  which  call  was  ac- 
cordingly made,  and  pud  by  the  plaintiffs  and 
the  minority  of  riiareholders;  that  the  com- 
pany baring  acted  as  a  bank  of  issue,  a  large 
number  of  its  notes  was  in  circulation  when  it 
stopped  payment,  and  the  partnership  was  at 
the  time  indebted  to  a  large  amount,  but  no 
arrangement  had  been  made  for  any  settle- 
ment of  the  debts,  nor  for  the  dissolution,  or 
winding  up  of  the  affairs  of  the  partnership ; 
that  under  the  last  appointment  of  directors 
of  tiie  partnership  previous  to  the  time  when  it 
stopped  payment  uie  defendant  Holt,  and  six 
other  persons  named  in  the  bill,  were  the 
directors,  and  since  that  time  no  new  directors 
had  been  appointed,  and  fiats  in  liankmptcy 
had  been  issued  against  all  die  directors,  ex- 
cept one  Nicholson :  And  that  under  the  pro- 
visions of  the  partnership  deed  the  directors, 
who  had  become  bankrupts,  were  disqusdified 
from  continuing  to  act,  but  they,  notwith- 
sCanding  their  bankruptcy,  had,  together  with 


Nicholson^   continued  In  tK^ssession   of  the 
assets  of  the  partnership ;  that  three  directors 
were  necessary  to  transact  the  business  of  the 
partnership,  and  that  the  trustees  declined  to 
deal  with  the  property  vested  in  Hiem  upon 
the  authority  of  Nicholson  or  the  bankrupt 
directors;  that  sales  of  the  partnership  pro* 
perty  could  not  be  effected,  nor  any  thihg 
effectual  done  for  securing  or  applying  it  in 
satisfaction  of  the  debts,  and  that  it  was  in 
the  course  of  being  Wasted;  that  the  entire 
property  belonging  to  the  partnership,  includ- 
ing the  amounts  due  from  shareholders  for 
unpiud  calls,  was  insufficient  to  pay  the  del^ 
and  Uabiiities  of  the  partnersh^,    and    the 
sanie  could  not  be  got  in  without  (he  assist* 
anCe  of  the  Court ;  that  the  number  of  share- 
holders was  too  large  to  make  them  tSk  parties 
to  the  bill^  and  they  were  all  iiiterested  in 
hariufj  the  property  a^d  effects  of  the  partner- 
ship, mduding  said  caUs,  got  In  and  applied 
under  the  direction  of  the  Court.    Tt^  bill 
charged  that  the  defendants,  who  were  ^are- 
holders,  had  subscribed  for  and  held  a  Tcnr 
large  number  of  shares  in  the  partner^lnp,  and 
had  not  paid  up  tfafe  full  amount  of  the  calls 
payable  upon  themi  and  a  considerable  araouut 
was  owing  from  thein  %  and  that  they  were 
liable  and  ought  to  be  sued  for  payment  of  the 
same.    The  bill  then  set  fortn  various  pre- 
tences on  the  part  of  the  defendants,  the  con- 
tranr  of  which  it  charged,  ih  the  usual  forins, 
to  be  true;  and  it  prayed  that  an  account 
might  be  tdten  of  all  the  property  belonging 
to  the  partnership,  includmg  what  was  due 
from  shareholders  for  unpaid  calls  on  their 
shares;  and  that  a  recdver  mi^ht  be  appointed 
to  get  in  the  propertv,  indudmg  unpaid  calls, 
and  that  he  mi^t  be  at  liberty  to  use  the 
name  of  the  public  officer  of  the  partnership 
for  recovering  the  property,  including  such 
calls,  and  that  the  defendants,  and  the  trustees, 
directors,  and  public  officer  might  be  directed 
to  deliver  up  to  the  receiver  all  m<>ney  and 
securities  for  money,  and  all  ef!bcts  whatsoever 
belonging  to  the  partnefslup  in  their  respec- 
tive possession,  and  all  deedd,  books,  accounts, 
dtc;,  and  that  the  said  defendants,  and  the 
officers  or  servants  of  the  partnership  might  be 
injmned  from  receiving  or  intermeodling  with 
the  property ;  and  that  an  account  might  be 
taken  of  all  debts  due  from  the  partnerblup, 
and  that  its  property  and  effects,  including  the 
amount  of  the  said  unpaid  calls  on  shares, 
when  got  in,  might  be  applied  towards  payment 
of  the  debts  and  liabilities  of  the  partnership, 
so  far  as  the  same  would  extend,  &c. 

Two  of  the  defendants,  who  were  share* 
holders  only,  demurred  to  the  bill ;  first»  lor 
want  of  equity,  (chiefly  because  the  bill  did 
not  prav  a  contribution  from  the  partners,  and 
a  dissolution  and  winding  up  of  the  partner- 
ship) ;  secondly,  for  want  of  parties,  (because 
all  the  shareholders,  and  the  assignees  of  such 
of  the  directors  and  other  partners  who  had 
beun  declared  bankrupts,  were  not  made  panics 
to  the  suit),  and  thirdly,  for  multifariousness. 

'ITie  f^ce  Chancellor,  before  whom  the  de- 
murrer was  argued  lust  July,  in  givbg  his 
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Judgment,  observed  tliat  the  general  olijject 
of  the  bill  was  to  get  in  and  administer  the 
present  assets  of  the  company  in  satisfaction 
of  its  debts  $  and  it  stateu  that  the^e  assets 
were  insufficient  for  the  purpose,  bnt  it  stopped 
short  of  praying  for  relief  by  a  dissolution  of 
the  partnership  and  a  winding  up  of  its  i^Sairs, 
and  that  each  partner  might  contribute  rate- 
ably  to  raise  the  sum  necessary  to  pay  the 
debts.    There  was  no  case  shewing  that  this 
Court  ever  interfered  in  partially  administer- 
ing the  atifairs  of  a  partnership,  by  applying 
its  assets  to  the  partial  payment  of  its  debts, 
and  then  leaving  it  to  itself.    And  suppose 
one  of  the  demurring  shareholders  had  ad* 
▼anded  a  large  sum  for  the  partnership,  and 
had^  a  corresponding  demand  on  it,  would  it 
be  just  to  make  him  pay  what  mi^t  appear 
due  by  calls  on  his  shares,  without  winding  up 
the  wliole  concern,  and  seeing  how  the  balance 
stood  between  him  and  the  partnership  ?  And 
if  it  were  not  just  towards  him;  h  fortiori  it 
would  not  be  just  towards  other  partners  simi- 
larly circumstanced,  but  not  made  parties  to 
the  bill.    This  was  very  different  from  a  credi- 
tor's bill,  by  which  the  Court  was  asked  by  one 
or  more  creditors  to  direct  the  application  of 
a  debtor's  assets  in  satisfaction  of  tne  claims  of 
themselves  and  of  ail  creditors  who  would 
come  in  under  the  decree.  His  Honor  allowed 
the  demurrer  on  the  general  ground  for  want 
of  equity,  and  expressed  his  opinion  dso  that 
the  objectien  for  want  of  parties  was  a  rood 
objection,  but  that  no  amendment  woula  re- 
medy the  objection  for  want  of  equity,  without 
altering  .the  whole  frame  of  the  bill.     The 
plaintiff^  appealed  from  his  Honor's  order. 
^  Mr.  Richard*  and  Mr.  Rolt,  for  the  pl&in- 
tiflfs. — ^The  injustice  which  the  Vice  Chan- 
cellor feared  might  be  done  to  the  shareholders 
could  not  happen.  They  would  be  in  no  worse 
coBitition  if  a  receiver  were  appointed  to  sne 
for  the  calls,  than  if  the  directors  had  continned 
the  business  and  sued  them  by  the  public  officer. 
As  to  the  want  of  equity  in  not  praying  for  a 
contribution  and  dissolution,  it  could  not  be 
contended  that  becanse  the  pluntiffs  did  not 
ask  all  the  relief  that  they  might,  they  were 
therefore  not  entitled  to  any  relief,  and  that 
the  whole  of  the  property  of  the  partnership 
mwht  go  to  ruin  and  waste,  because  the  biU 
did  Bot  pray  the  most  extensive  relief.    As  to 
the  objection  for  want  of  parties,  the  practice 
of  the  Court  in  that  respect  had  been  long 
since  adapted  to  the  altered  circumstances  of 
the  times.    Smmti  v.  Jtitoood;^  Mare  v.  3/«rAf- 
chff  fi  7\fyi9r  v.  Salmon,^  The  partners  in  this 
company  were  too  numerous  to  be  brought 
before  the  Court,  and  by  making  all  of  them 
parties  the  cause  could  never  be  brought  to  a 
heariM.    The  parties  befk>re  the  Court  were 
Mr.  Walworth  and  Mr.  Johnson,  sueing  on 
behalf  of  all  who  pcud  up  their  calls,  and  the 
defendants  were  tne  partners  who  did  not  pay 
their  calls,  and  the  public  officer  and  solne  of 
the  directors,  who  had  books  and  accounts, 

•  I  Ypunge,  47.  b  I  Myl.  &  C.  669; 

f  A  Myl.  &  C.  134, 


and  securities  in  their  possession.  Hie  asrig* 
nees  of  the  bankrupt  directors  were  not  made 
parties  to  the  suit,  for  they  had  no  interest  in 
the  subject-matter,  and  no  relief  could  be 
prayed  a^iunst  them.  Upon  both  objections 
to  the  bill  several  cases  were  cited,  which  are 
mentioned  by  the  Lord  Chancellor  in  bds  judg* 
ment. 

Mr.  Jacob f  Mr.  Wiffrnm,  and  Mr.  Sharpe^ 
for  the  demurring  defendauts.-^The  bill  stated 
that  the  assets  of  the  company  were  insufficient 
to  discharge  its  debts  fmd  liabilities.  What 
security  would  the  defendants,  shareholders, 
who  were  of  ability,  have  against  being  here* 
after  called  on  to  pay  off  all  the  debts,  m  addi» 
tion  to  the  calls  for  which  this  suit  was  insti«i 
tuted  agunst  them  ?  The  only  security  agunst 
such  a  demand  would  be  a  winding  up  of  the 
whole  concern,  and  for  that  purpose  the  biU 
ihould  have  prayed  a  contribution  from  all 
the  shareholders  and  a  dissolution.  Any  relief 
that  the  Court  would  afford  the  plaintiffs  short 
of  that  prayer  might  operate  great  injustice, 
and  as  that  effectual  relief  was  not  prayed,  the 
Court  would  not  grant  it.  The  <*ourt  never, 
in  like  circumstances,  did  grant  the  relief 
here  prayed  for.  In  support  of  the  objectiom 
for  want  of  parties,  they  cited  Long  v.  Yonge^ 
2  Sim.  369;  H^alhwrn  v.  ingiebu,  1  Myl.  & 
Keen,  61 ;  and  Ewmm  v.  Siokn,  1  Keen,  24) 
and  also  several  cases  referred  to  in  those 
three  cases. 

llie  Lard  Chancellor  sdd  it  was  a  case  of 
very  great  importance,  not  only  on  account  of 
the  interests  of  the  parties,  but  also  with 
reference  to  the  principles  of  the  Court,  and  its 
niles  relating  to  practice  and  pleading.  The 
cases  referred  to  appeared  to  be  confiictinr» 
and  it  became  necessary  to  see  if  they  could 
be  recondled ;  and  if  not,  to  consider  whether 
some  rule  of  practice  could  not  be  laid  down 
to  enable  the  Court  to  afford  pirotection  to  the 
large  property  involved  in  these  large  partner- 
ships, without  violating  any  great  principle. 
With  this  view  he  took  time  to  look  into  the 
cases. 


His  Lordship  afterwards  gave  his  judgment 
to  the  effect  following: — 'I he  demurrer  was 
allowed  by  the  Vice  (*nancellor  on  the  ground 
that  the  relief  asked  could  not  be  given  by 
reason  of  the  limited  prayer  of  the  bill.  The 
case  made  by  the  bill  stated  the  constitution 
of  the  company  in  1836,  and  that  calls  had 
been  made  on  the  holders  to  the  amount, 
altogether,  of  16/.  per  share,  and  that  the 
plaintiffs  had  pud  up  all  the  calls,  it  then 
stated  that  the  business  of  the  partnorship  was 
carried  on  until  1839,  since  Which  time  the 
business  was  suspended,  but  the  partnership 
was  not  dissolved;  that  aH  the  property  of  the 
partnership  was  in  the  possession  iA  the  Cnts- 
tees  and  directors,  and  they  refused  to  act. 
The  bill  prayed  that  the  assets  of  the  com*- 
panv  mignt  be  rtalized,  and  that  a  rectlvtr 
mignt  be  appointed  for  that  purpose.  It  was 
argued  in  support  of  the  demurrer,  that  this 
Court  could  not  give  relief  of  tiint  limited 
nature/ 4|iasmuch  as  the  bill  did  not  pray  a 
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dissolution  of  the  partnership,  and  a  contribu- 
tion amon^  the  partners  towards  discharging 
the  partnersliip  debts.  How  far  this  Court  ^ 
would  interfere  for  the  protection  of  partner- 
ship property  without  a  dissolution  he  would 
not  take  on  him  to  say,  further  than  was  ne- 
cessary for  the  case  before  him.  Another 
objection  to  the  bill  was,  that  all  the  partners 
were  not  before  the  Court,  to  which  it  was 
answered  that  the  partners  were  too  numerous 
to  be  made  parties  to  the  suit  with  any  hope 
of  ever  bringing  the  cause  to  a  hearing.  The 
question  for  his  consideration  was,  how  far 
Uiese  two  objections — the  praying  an  account 
without  a  dissolution  of  the  partnership,  and 
the  not  making  all  the  partners  parties — were 
sustainable..  It  was  no  where  laid  down  as  the 
law  of  this  Court  that  all  the  partners  in  large 
companies  of  this  kind  should  be  made  parties ; 
if  that  were  the  law,  it  would  be  most  diiiicult 
in  such  cases  to  administer  justice,  which  was 
the  object  of  a  Court  of  Equity.  In  Cockburn 
V.  Thompson fi  Lord  Eldon  said,  "  The  strict 
rule  is  that  sdl  parties  materially  interested  in 
the  subject  of  the  suit,  however  numerous, 
ought  to  be  parties,  that  there  may  be  a  com- 
plete decree  between  all  parties  having  ma- 
terial interests ;  but  that,  being  a  general  rule, 
established  for  the  convenient  aoministration 
of  justice,  must  not  be  adhered  to  in  cases  to 
which,  consistently  with  practical  convenience, 
it  is  incapable  of  application."  And  after  in- 
stancing numerous  cases,  his  Lordship  said, 
'*  The  mfficulty  was  overcome  upon  this  prin- 
ciple, that  it  was  better  to  go  as  tar  as  possible 
towards  justice  than  to  deny  it  altogether.  So, 
as  to  partnerships,  the  Court  will  settle  the 
account  between  these  parties  who  are  before 
it,  &c.  The  principle  bein^  founded  in  con- 
venience, a  departure  from  it  has  been  said  to 
l)e  justifiable  when  necessary,"  &c.  If,  therc- 
f  jre,  it  were  necessary  to  go  farther  in  depart- 
ing from  the  general  rules,  as  to  both  the 
objections,  than  was  necessary  in  this  case,  he 
(the  Lford  Chancellor)  would  not  shrink  from 
the  task.  But  here  there  was  more  equity  for 
the  bill  than  against  it.    The  bill,  it  was  true, 

5 rayed  for  an  account  without  praying  for  a 
issolution  of  the  partnership,  hut  it  prayed 
that  the  assets  might  be  realized  and  applied 
in  discharge  of  the  debts.  In  support  of  his 
opinion  that  an  account  and  relief  might  be 
granted,  without  praying  a  dissolution  or 
making  all  the  partners  parties  to  the  bill,  his 
Lordsmp  cited  Chancey  v.  May  ;^  the  case  of 
The  IVtdow9*  Charity,  before  Lord  l^surloir, 
and  stated  by  Lord  Eldon,  in  Pierce  v.  Piper, 
1 7  V«8.  p.  15 ;  Knowles  v.  Houghtan,  1 1  Yes. 
168,  but  more  fully  stated  in  Collyer  on  Part- 
nership, p.  98 ;  ana  CoMurn  v.  Thompson,  be- 
fore reforred  to.  In  Hichent  v.  Congreve,^  Sir 
Anthony  Hart,  V.  C,  overruled  the  objection 
for  want  of  parties,  and  Lord  Lyndhurst,  C, 
affirmed  that  decision.  That  case  was  also  an 
answer  to  the  objection  th%t  the  bill  did  not 

d  16  Ves.  321.     See  pp.  325—6—9. 
e  Pre.  Ch.  592. 
f  4  Kuss.  562. 


pray  a  dissolution.  In  f9^alburH  v.  !»glebff,t 
Brougham,  C,  disallowed  the  demurrer  to  the 
bill  there  on  both  the  grounds,  viz.  that  it  did 
not  pray  a  dissolution,  and  that  all  the  share- 
liolders  and  the  assiguess  of  a  bankrupt  direc- 
tor were  not  parties,  although  he  allowed  it  oo 
another  ground.  In  Taylor  v.  Sa/mon,^  the 
bill  was  by  the  directors  of  a  joint-stock  com- 
pany," on  behalf  of  themselves  and  all  the 
other  shareholders,  except  the  defendant,  and 
it  did  not  pray  a  dissolution.  The  latter  oh* 
jection  was  not  taken,  but  the  former  was 
pressed,  and  overruled.  That  case,  as  also 
Hichens  v.  Congreve,  were  different  from  the 
present  case,  but  as  far  as  it  approximated  to 
them  upon  the  points  on  which  the  demurrer 
rested,  they  were  authorities  for  overruling  the 
demurrer.  How  far  this  case  differed  from 
Loscombe  v.  Russell^  it  was  not  necessary  to 
express  any  opinion ;  but  it  might  be  said  thst 
case  was  opposed  to  Harrison  v.  Armitage^  and 
to  Richards  v.  Davies,^  His  Lordship,  in  codv 
elusion,  said  he  was  of  opinion  that  an  order 
overruling  the  demurrer  must  be  substituted 
for  the  Vice  Chancellor's  order. 

fFalworth  v.  Holt, — At  Lincoln's  Inn,  Auj. 
7  and  8,  1840,  and  at  Westminster,  Jan.  Id, 
1841. 


fSitt  C^ancellnr'tf  Court 

PRACTICE. — KXAMINATION  OF  WITNBSSBS 
DB  BBNB  BSSB. 

The  Court  will  not  order  the  examination  of 
a  witness  de  bene  esse,  unless  the  affidamt 
in  support  of  the  application  state  precisely 
the  point  to  which  tie  evidence  relates,  and 
that  the  party  proposed  to  be  examined  is 
the  only  witness  who  can  speak  to  it. 

The  bill  had  been  filed  to  set  aside  a  sale, 
and  the  cause  being  at  issue,  amotion  was  now 
made  to  examine  a  witness  de  bene  esse. 

A\  Bruce,  in  support  of  the  motion,  said 
that  the  affidavits  which  had  been  filed  stated 
that  the  witness  proposed  to  be  examined  had 
been  for  some  time  confined  in  a  lunatic 
a&ylum,  but  had  lately  recovered,  and  wis  now 
in  a  fit  state  to  be  examined,  although  it  was 
doubtful  whether  he  might  not  suffer  a  relapse. 

The  facts  to  be  proved  by  him  related  to  a 
deed  which  were  sworn  to  be  material  to  the 
defendant's  case ;  and  it  was  also  sworn  that 
he  was  the  only  person  who  could  prove  them. 
As  it  was  through  no  fault  of  the  defendaot 
that  the  application  was  rendered  necessary, 
the  costs  of  it  should  be  costs  in  the  cause. 

Jacob,  for  the  plaintiff,  urged  that  the  Court 
should  be  very  cautious  in  granting  applica* 
tions  of  this  description,  llie  affidarit  merely 
stated  that  the  party  proposed  to  be  examiaed 
was  the  only  person  that  could  speak  to  atlxht 
facts  referred  to,  whereas  there  might  be  other 
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witDesses  who  could  speak  to  some  of  the  same 

facUi. 

The  rice  Chancellor  said  the  affidavit  should 
be  more  precise.  It  must  state  that  the  party 
proposed  to  be  examined  was  the  only  person 
who  received  the  instructions  for  the  deed  in 
question.  At  present  it  merely  referred  to  the 
preparation  of  the  deed. 

Christian  v.  Say  lor,  January  27th,  1941. 

[Before  the  Four  Judges.] 

OFFICER. — WAIIRANT.— COURT  OF  REQUESTS. 

j4  Court  tif  Requests  Act  gave  the  Commii- 
sioners  powrr  to  award  execution  against 
the  hod*/  and  goods  vf  a  defendant  on  dtf- 
f'tult  of  obedience  to  the  order  of  the  Court 
It  also  gave  them  the  power  to  order  pay- 
ment  of  a  debt  to  he  made  by  instalments, 
and  in  default  of  such  payment  to  award 
execution  in  such  manner  as  they  might 
think  fit.  In  a  suit  between  A.  and  B. 
thry  ordered  the  defendant  to  pay  by  in- 
stalments of  so  much  per  month,  **  other- 
wise  fsecution  to  issue  for  the  whole  sum 
dueV  One  instalment  only  was  paid.  The 
plaintiff"  in  the  suit  then  obtained  from  the 
clerk  of  the  court,  without  any  fresh  appli^ 
cation  to  the  commissioners,  an  order  for 
ejtecution  for  the  whole  sum.  This  execu^ 
tion  leas  executed.  Held,  that  the  clerk 
was  liable  in  trespass  for  having  unlawfully 
issued  the  warrant,  which  could  only  be 
Inwfally  issued  on  the  direct  order  of  the 
commisstsnert,  on  the  matter  of  the  disobe- 
dience to  the  firnt  order  being  fully  brought 
before  them.  Held,  also,  that  aw  the  Court 
of  Requests  had  a  general  jurisdiction  in 
the  matter,  the  officer  who  levied  the  execu- 
tion^  might  justify  under  the  warrant. 

This  was  an  action  of  trespass,  in  which  the 
defendants  severally  justilied  under  process 
issuiiit^out  of  a  court  of  requests.  The  facts 
of  the  case  and  the  arguments  are  so  fully 
noticed  in  the  judgment  that  it  ha^  been 
deemed  unnecessary  to  repeat  ihem  here.  The 
case  was  argued  in  the  course  of  last  Michael- 
mas Term,  and  the  Court  took  time  to  con- 
sider. 

Lord  Denmin,  C.  J.,  now  delivered  judg- 
ment.— This  was  an  action  of  trespass  and 
false  imprisonment;  the  facts  had  been  turned 
into  a  case  for  the  opinion  of  the  Court.  The 
defendants  were  the  clerk  and  messenger  of 
the  Horncastle  Court  of  Requests.  The  plain- 
tiff bad  been  imprisoned  under  a  warrant  issued 
out  of  that  court ;  that  court  was  established 
under  the  provisions  of  a  local  act,  the  47 
Geo.  3,  c.  IS,  By  s.  2,  it  had  jurisdiction 
given  to  it  in  all  matters  of  debt  to  the  amount 
of  5/.  In  this  case  a  plaintiff  in  the  court  of 
requests  hal  obtained  a  judgment  against  An- 
drews for  u  sum  of  bi,  nnd  the  entry  of  judg- 
iLcnt  made  according  to  the  practice  of  the 
court,  was  in  the  following  terms:  *'judgmant 
for  the  debt  and  costs  to  be  paid  by  instalments 
of  10#.  per  mouth,  otherwise  execution  to  be 


issued  for  the  whole  sum  due."  The  first  in- 
stabuent  was  duly  paid,  the  second  instalment 
was  not  paid,  and  the  defendant  then  made 
application  to  the  clerk  to  have  the  judgment 
entered  up  as  for  immediate  execution  for  the 
whole  sum  due.  The  clerk  of  the  court  as- 
suming that  the  previous  order  of  the  court 
gave  him  the  power  to  issue  execution,  under 
such  circumstances  did  issue  it,  and  the  pre- 
sent plaintiff,  who  was  the  debtor  in  the  original 
plaint,  was  taken  in  execution ;  the  clerk  issued 
a  warrant  under  his  hand  and  seal,  and  directed 
the  defendant  Witham  to  arrest  the  plainti^ 
and  take  him  to  prison,  where  he  was  to  re- 
main for  a  certain  space  of  time  therein  stated, 
unless  the  sum  of  5/.  for  debt  and  6«.  for 
costs  should  be  sooner  paid,  according  to  the 
order  made  at  a  certain  court  held  at  &c. 
The  case  found  as  a  fact  tliat  this  warrant  was 
on  the  fice  of  it  according  to  the  practice  of 
the  court.  The  defendant  Witham  therefore 
claimed  to  have  a  valid  defence  to  the  action  $ 
the  plaintiff  procured  his  discbarge  by  applying 
to  this  (Jourt.  This  action  was  then  brought,' 
and  the  defendants  conducted  their  defences 
separately ;  we  have  considered  the  case,  and 
we  think  that  the  action  was  well  brought 
against  iMarris.  The  12th  section  declares  that 
the  commissioners  may  award  execution  against 
the  body  and  goods  of  a  defendant  on  default 
of  obedience  to  the  order  of  the  court,  and 
that  the  clerk  may  issue  such  execution.  This 
provision  was  intended  to  meet  the  case  of 
an  award  of  execution,  granted  for  disobedi- 
ence to  an  order  for  the  paymeut  of  an  entire 
sum.  But  even  here,  the  observation  arises 
that  there  is  a  great  distinction  between  the 
act  of  the  commissioners,  and  the  act  of  their 
clerk.  After  final  judgment,  the  act  allows  the 
party  himself  to  issiie  the  precept.  So  far, 
therefore,  as  relates  to  the  payment  of  one  en- 
tire sum,  the  practice  f^eems  to  be  the  same  as 
in  the  Superior  Courts.  But  the  statute  pro* 
vides  in  the  same  section  for  other  cases,  en- 
acting that  the  commissioners  may,  from  time 
to  time,  if  they  think  fit,  order  the  debt  due 
to  he  paid  by  instalments,  and  may  impose 
such  terms  and  conditions  as  they  should  think 
reasonable  and  just,  and  that  the  commissioners 
may,  in  default  of  paymeut  being  so  made, 
award  execution  for  the  whole  debt,  or  for 
such  part  as  was  not  then  paid,  together  with 
such  costs  as  might  seem  to  them  iust  and  rea- 
sonable. This  section,  in  which  all  analogy  to 
the  practice  of  the  Superior  Courts  is  departed 
from,  seems  to  reserve  to  the  commissioners  a 

gower  like  that  which  has  now  been  es^ercised. 
)Ut  doei  it  in  reality  reserve  such  a  power  ? 
They  may  issue  execution  for  the  whole  debt, 
or  they  may  leave  the  former  order  untouched, 
and  impose  on  the  party  for  his  disobedience 
to  it,  the  liability  to  pay  such  further  costs  as 
they  may  think  reasonable.  So  that  it  is  clear 
that  at  the  time  of  directing  the  execution  to 
i'<6ue  or  of  exercising  the  powers  thus  reserved, 
they  must  be  present  in  Court  and  determine 
the  matter  according  to  the  circumstances, 
and  the  default  of  the  party  must  be  i>roved 
before  ihem,  and  they  must  a.ctupon  their  own 
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discretioii.  In  the  pretent  caw  they  proceeded 
iind**r  the  lutter  branch  of  the  section,  and 
tbouirh  they  had  liefore  said  that  execntion 
should  usue  unless  the  payments  then  directed 
were  duly  made,  still  their  knowledge  that  the 
payments  were  not  duly  made  must  be  ac- 
quired arcordinK  to  the  ttrovisions  of  the  sta- 
tute, or  the  order  issued  lu  their  name  will  be 
void.  They  have  no  right  to  authorise  another 
person  to  act  for  them,  and  so  to  abdicate  their 
Judicial  functions  and  vest  them  in  the  officer 
of  the  Court.  It  was  said  that  the  mode  of 
proceeding  must  be  taken  to  be  valid,  as  the  case 
found  the  warrunt  to  be  according  to  the  prac- 
tice of  the  Court.  But  the  answer  is,  that  the 
commissToncrs  had  no  power  to  make  such  a 
practice  as  that  they  are  directed  by  the  stat.  to 
make  orders  at  the  time  of  jpvioif  judgment^and 
if  made  then,  in  prospective  terms  it  was  con- 
cluded that  that  would  dif  peuse  with  the  neces- 
sity of  any  future  proof  of  uonpayment  accord- 
ing to  the  terms  of  the  order.  But  what  does 
.tire  statnte  reouire?  Itref|uires  that  the  Com- 
ui!St»ioners  shall  award  execution,  and  do  other 
things  if  they  deem  them  reasonable  ;  but 
they  themselves  must  act.  As  we  think  that 
these  diret*tions  for  the  issuing  of  execntion 
^vere  ingrafted  on  the  original  Judgment, 
but  iK>t  by  the  order  of  the  commissioners,  nor 
by  the  authttrity  of  the  original  judgment,  we 
are  of  opinion  that  the  defendant  Marris  not 
merely  issued  an  irregular  warrant,  but  one 
which  is  absolutely  null  and  void :  for,  in  fact, 
he  issued  a  warrant  which  it  was  beyond  his 
authority  to  issue,  and  he  is  therefore  liable  to 
the  present  action. 

The  case  of  the  defendant  Witham  stands 
on  an  entirely  different  ground;  he  is  the 
ministerial  officer  of  the  commissioners,  and  is 
bonnd  to  execute  the  warrant,  and  cannot  set 
himself  up  to  judge  of  the  correctness  and 
validity  of  the  judgment.  Me  cannot  be  liable 
on  the  one  hand  to  punishment  for  disobe- 
dtence  to  the  warrant,  and  yet  be  at  the  same 
time  liable  to  the  party  against  whom  it  is 
directed  for  obedience  to  it.  His  situation  is 
exactly  analogous  to  that  of  a  sheriff  under  a 
warrant  from  one  of  theSuperior  Courts,  where 
the  p^trfy  himself  must  shew  a  judgment  and  a 
writ,  but  the  sherff  U  only  bound  to  shew  the 
writ.  The  case  of  Moruvia  v.  Shper^  was 
eited^  and  it  was  said  that  all  the  judges  there 
went  on  the  principle  that  the  proceeding, 
however  irregular,  was  the  act  of  the  Court, 
and  therefore  afforded  a  justification  to  the 
officer  who  had  to  execute  the  process.  A/orse 
V.  Jamet,  *  PkiUip$  v.  Bourne,  ^  and  Smtih  v. 
Bouehler,  ^  were  referred  to  for  the  purpose  of 
shewing  tlrat  where  the  officer  joins  in  plead- 
ing with  another  party,  he  foregoes  his  pecu- 
liar advantage  of  protection  from  the  warrant, 
and  must  abide  by  the  judgment  given  against 
the  other  defendant.  But  here  he  dues  not 
do  so,  and  the  case  here  being  clearly  within 
the  genisral  jurisdiction  of  the  commissioners, 
Witham  is  well  defended  on  the  warrant.  The 


•  wuns  ao. 
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judgment  miist  therefore  be  for  the  plaintifr 
as  ajfainst  Marris,  and  for  the  defendant  as  to 
Wiiham. 

Andrem  v.  Mnrrii  and  fFithmm,  H.  T.| 
1841.— Q.  B.F.J. 


^uern'4  3lrnr||  pnrtCct  Cflttrt. 

ATTACHMENT. — AWARD. — ARBITRATIOH  — 
DBMAND. — RULB  MI8I. 

Where  it  h  mnigki  to  enfuree  the  payment  tf 
a  *um  ofmontif  pttrsftmnt  to  an  aw^rd^ig 
means  o/atiachment,  t&e  rule  uUi/orth 
attachment  muit  be  drawn  up  on  reading 
the  atrard,  the  rmie  referring^  the  c*rth€, 
and  the  Master's  allocatur ;  and  it  ii  nst 
sufficient  to  draw  it  wp  on  reading  a  dropped 
rule  nisi/br  tfA  attachment /or  non  pojfmeoi 
of  the  Same  money ,  rrhtch  has  been  drawn 
up  on  reading  the  requisite  documents. 

In  this  case  certain  sums  had  become  dne 
from  iheplaintiff  to  the  defendant,  under  an 
award.  Ine  costs  having  been  taxed  punnant 
to  the  rule  referriui;  the  case,  a  demaitd  was 
made  of  the  sunu  in  question,  as  well  as  of  the 
costs  pursuant  to  the  Master's  allocatur.  A 
rule  Nisi  for  an  attachment  for  non- payment  of 
the  suras  in  question,  and  the  coata  under  the 
award  and  a(loc*»tur  was  obtained.  After  this 
step  had  been  taken,  and  without  any  further 
proceedings  on  tlie  rule  nisi  for  the  attachment, 
an  arraBKement  was  made  between  the  plain- 
tiff and  the  defendant,  without  aiiv  reference 
to  the  rule  for  the  attachment,  aud  cerUun  of 
the  sums  were  paid.  The  rule  was  drawn  up 
on  reading  the  documents  required  by  the 
practice  of  the  Court,  aud  was  obtained  in 
Hilary  Term,  lS:i9.  The  plaintiff  not  contU 
nuiug  to  pay  the  sums  required,  according  to 
the  arrangement,  an  application  was  made  for 
a  rule  nisi  for  an  attachment  for  non-payment 
of  the  remainder  of  the  money  due  under  the 
award  in  Michaelmas  term,  I'S^O.  That  rule 
was  drawn  up  on  reading  the  ruleniW  obtained 
in  Hilary  term,  1839,  and  an  affidavit  of  a  de- 
mand ot  the  sums  still  remaining  due« 

Butt  shewed  cause,  and  contended  that  the 
rule  was  drawn  up  on  insufficient  materials. 
In  order  to  entitle  the  defendant  to  make  this 
rule  absolute,  it  ought  to  have  been  drawn  un 
on  reading  the  award,  and  the  rule  and  the  at" 
locatur  of  the  Master.  Without  this  it  did  not 
appear  that  any  kno.vlcdge  was  conveyed  to 
the  plaintiff  of'^such  an  award  having  l>een 
made.  Unless  knowledge  was  conveyed  to  the 
plaintiff,  he  could  not  l>e  in  contempt  by  non- 
payment of  the  money  pursuant  to  the  award 
and  allocatur. 

Mellor,  in  support  of  the  rule,  submitted 
that  as  the  rule  msi  for  an  attachment  which 
had  already  been  obtained,  was  part  of  the 
materials  on  which  the  rule  was  drawn  tip,  and 
that  rule  nisi  appeared  to  be  drawn  up  on 
reading  the  requisite  documeuts,  sufficient 
was  shewn  to  the  Court,  so  far  as  the  form  of 
the  rule  was  concerned,  to  prove  that  know- 

I  ledge  of  the  making  of  the  awaid  had  been 
conveyed  to  the  plaintiff. 
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tFilUam$,  J.,  thought  that  tlie  rule  ouj^ht  to 
liave  been  drawn  up  on  reading  the  docu- 
ments suggested :  and  that  the  rule  nisi  for  an 
attachment  in  this  case  did  not  sufficientlj 
shew  that  the  documents  in  question  had  been 
properly  brouo^ht  before  the  Court,  or  to  the 
knou  ledge  of  the  plnintiflT.  The  present  rule 
ought,  therefore,  to  be  discharged. 

Butt  suirgested  that  it  ought  to  be  dis- 
charged  with  cost*,  for  an  action  had  been 
commenced  on  the  award  for  the  recovery  of 
the  same  claim. 

0^itihm9,  J.,  was  of  opinion  that  as  the 
rule  had  been  irregularly  drawn  vp,  and  an 
action  had  been  commenced  on  the  award  for 
the  recovery  of  the  claim  in  question,  the  rule 
ought  to  be  discharged  with  costs. 

Rule  discharged,  with  costs.  —  Baker  v. 
^eiis,  H.TAS4L    Q.  B.  P.  C. 


JUDOlfINt  AB  IN   C.1SB  OF  A   NONSUIT. — 
8BTTLEMBNT  OF  ACTION. 

(fa  plaintif  iloeM  not  proceed  to  triai  in  con* 
sequence  //  nefi^htU^nt  itettteen  Aim  and 
defendant  for  the  eettlement  t^tke  action^ 
the  defendant  ought  not  to  ohtain  a  rate  fur 
jvdgunent  ae  in  cote  of  a  nonsuit^  and  if 
he  does,  the  Court  will  discharge  the  rule 
ftith  coeti. 

In  this  case,  after  issue  had  been  joined  in 
Easter  Term,  and  consequently  in  time  for 
the  plafntiflfto  proceed  to  trial  in  the  fulluwing 
sumoKr  assizes,  negotiations  for  the  settle- 
ment of  the  cause  were  commenced,  und  were 
not  finalW  broken  off  until  the  month  of  De- 
cember following.  In  the  ensuing  Hilary 
Term,  the  defendant  obtained  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  for  not  proceed- 
ing to  trial  according  to  the  course  and  prac- 
tice of  the  court. 

Bnii  shewed  cause  against  tliis  rule,  and 
contended  that  under  the  circumstance  above 
related,  the  defendant  ought  not  to  have  ob- 
tained the  rule.  He  must  have  known  why 
the  plaintiff  did  not  proceed  to  trial ;  and  as 
he  was  party  to  the  delay,  he  had  ui>  right  to 
apply  for  such  a  rufe  to  the  Court. 

Tnpreii,  in  support  of  the  rule,  contended 
that  the  reason  of  the  delay  now  suggested 
might  furnish  a  good  reason  for  not  ihaking 
the  rule  absolute,  or  for  discharging  it  on  a 
peremptory  undertaking,  but  could  not  be  a 
ground  for  discharging  the  rule  abdolutely, 

fFil/iams,  J.— I  think  that  the  def  ndant 
ought  not  to  have  obtained  this  rule.  'J'he  ne- 
gotiations in  question  would  have  furnished  a 
good  excuse  to  the  defendant  for  not  proceed- 
ing to  trial,  if  notice  had  been  given  for  the 
laul  summer  assizes,  in  respect  of  the  plaintiflfs 
default  on  which  the  present  rule  uas  been 
obtained.  The  pendeucv  of  that  negotiation 
is  not  merely  a  ground  ol  excuse  for  not  pro- 
ceeding to  trial,  but  for  discharging  this  rule 
with  costs. 

Rule  discharged  with  co^t9.-^j^(fordY,  FeU 
lowet,  II.  T.  IfriK    Q.  0.  l\  C. 


JUDOICSNT  NUNC    PBO   TUKC— D8ATH -*nB« 
LAY  OF  COURT. — RBLATION. — COGNOVIT. 

The  Court  mil  not  allow  judgment  nunc  pro 
tunc  to  be  enforced  for  an  inHalment^  be* 
come  due  on  a  cognovit,  a/ter  the  death  ^f 
the  party  by  whom  it  ie  given. 

In  this  case,  the  defendant  had  given  a  cog* 
novit  for  a  considerable  amount,  pavable  by 
InstalmenU  every  six  months.  Ilie  first  instalf^ 
ment  was  pavable,  and  on  the  15th  May  was 
duly  paid.  The  second  became  due  on  the 
15th  Nov.  Before  that  day,  the  defendant 
died,  and  the  instalment  was  not  paid.  After 
the  15th  Nov.,  the  plaintiff,  to  whom  the  cog* 
mtrit  was  given,  learned  the  fact  of  the  deatti. 
An  application  was  now  made  by 

fr.  H,  fFatson^  for  leave  to  enter  up  judg^ 
ment  nunc  pro  tunc^  pursuant  to  the  rule  of 
H.  T.  4  W.  4.  It  was  submitted,  that  though 
not  precisely  within  the  express  language  of 
the  rule,  or  of  the  decisions,  this  must  be  con- 
sidered as  a  case  within  the  equity  of  those 
cases  in  which  the  Court  had  interfered  to  re* 
lieve  parties  from  the  consequences  of  death 
in  legal  proceedings.  Where  a  verdict  had  been 
fonnd,  and  the  d^endant  died,  or  where  delay 
of  the  Court  hnd  taken  place,  so  that  the  de- 
cision of  the  cause, was  not  pronounced  until 
after  the  death  of  the  unsuccessful  party,  the 
Court  had  been  ui  the  habit  of  allowing  jiidg«> 
meot  to  be  entered  nunc  pro  tune, 

fFiltiame,  •!.,  thought  Uiot  the  present  case 
did  not  come  within  the  principle  of  those 
referred  to.  This  was  neither  a  case  in  which  a 
verdict  had  been  found  in  favour  of  the  plain- 
tiff during  the  lifetime  of  the  defendant,  nor 
bad  any  clelay  of  the  Court  taken  place.  Tlie 
judgment  could  not  therefore  be  entered  up 
nunc  pro  tunc. 

Rule  refused. — Btachbum  v.  Godrich^  H,  T« 
1841.   Q.B.P.C. 


BJBCTUBNT.— JUDGMBNT    AGAINST    THB    CA« 
«UAL  EJB.CTGR. — UISNOMEIU 

A  mistake  in  the  christian  name  of  the  tenant 
in  possession^  is  immaterial  in  the  notice  at 
the  foot  if  ft  declaration  in  ejectment ^  if  it 
appears  by  affidavit  that  the  party  served  is 
the  party  intended. 

In  this  case,  which  was  an  action  of  eject* 
ment,  in  the  notice  at  the  foot  of  the  decla- 
ration served  the  tenant  in  possession  was 
described  aa  "  Robert  Newton^**  but  when  the 
service  was  effected,  the  discovery  was  made 
that  the  tenant's  name  was  *'  Robert  jiheorth 
NewtonJ*  It  was  submitted  that  thin  misnomer 
was  immaterial,  as  an  affidavit  was  produced, 
by  which  it  was  sworn  that  the  tenant  served, 
and  the  person  named  in  the  declaration  were 
one  and  the  same  person. 

M^.  H,  H^atson  moved  for  leave  to  sign  jadg« 
ment  against  the  casual  ejector, 

tFiUiams,  J.,  thought  service  was  sufBclent. 

Rule  granted.— IJm  d»  Smart  v.  Roe,  U.  T, 
1S4L    Q.B.P.C.  ^ 
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LAW  BILLS  IN  PARLIAMENT. 


Ititxnic  at  VLovtii.  \ 

Copyhold  Enfrancbisernent.   Lord  Brougham. 

[In  Select  Commiitee.] 
Commutation  of  Manorial  Rights. 

[In  Select  Committee.]    Lord  Redesdale. 

fiatufe  of  CammotU. 

For  facilitating  the  administration  of  justice 
(in  Chancery),  No.  1.    Attorney  General. 
[In  Committee.] 
To  facilitate  the  Administration  of  Justice  in 
the   House  of  Lords  and  Privy  Council, 
No.  2.  Sir  E.  Sugden. 

[In  Committee.] 
County  Courts.  Mr.  F.  Maule. 

To  remove  objections    to  the  admission   of 
eridence  on  the  ground  of  interest. 

Mr.  C.  Buller. 
To  amend  the  Law  of  Costs.     Sir  F.  Pollock. 
To  allow  Writs  of  Error  in  Mandnmm. 

Sir  F.  Pollock. 
Poor  Law  Amendment.  [In  Committee.] 
For  the  RegiKtration  of  Parliamentary  Electors 

[For  2d  reading.]        Lord  John  Russell. 
For  the  better  regulation  of  Railways. 

Mr.  Labouchere.  * 
County  Coroners'  Election.  Mr.  Packinirton 
Drainage  of  Lands.  Mr.  Handley. 

Designs  Copyright.  [Fur  2d  reading.] 

Tithes  Recovery.  Captain  Pechell. 

For  rendering  a  Release  as  effectual  as  a  Lease 
and  Release.  [Mr.  James  Stewart.] 

[For  2d  reading.] 


Atherstone. 

Blackburn. 

Burnley 

East  Retford. 

Exeter. 

Gainsborough. 

Hatfield. 

Ilfracombe. 

Kidderminster. 

Kingsnorton. 

Launceston. 


SMALL  DEBT  COURTS. 

Lincoln. 

Newark. 

Runcorn. 

St.  Helens. 

Salisbury. 

Sleaford. 

Stoke-upon-Trent. 

Sunderland. 

Totness. 

West  Bromwich. 

Wigao. 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 


We  understand  that  measures  will  be  speedily 
adopted  for  again  bringing  forward  this  im- 
portant subject.  It  is  expected  that  the 
Solicitor  General  will  take  an  early  oppor- 
tunity of  renewing  his  notice  of  motion  for  a 
Select  Committee  of  the  House  of  Commons 
to  consider  the  expediency  of  the  proposal  for 
removing  the  Courts  from  Westminster  to  the 
neighbourhood  of  the  Inns  of  Court. 

Some  of  the  most  eminent  merchants  of 
London  have  recently  signed  a  peiition  in 
favor  of  the  chaqfe;  and  petitions  for  the  same 


Shrewsbury 
Winchester 


purpose  from  the  attorneys  and  solicitors  of 

the  following  towns  are   ready  to   be  pre* 

sented  i — 

Birmingham 

Norwich 

Plymouth. 

A  petition  from  Preston,  in  support  of  the 
measure,  has  been  presented. 

Petitions  from  the  following  places  were 

presented  last  session, — strongly   advocatiog 

the  proposal : — 

The  attorneys  and  solicitors  of  the  Metro- 
polis. 

The  Incorporated  Law  Society  of  the  United 
Kingdom. 

The  attorneys  and  solicitors  of 

Brighton  Lymington 
Burton-on<Trent   Nottinguam 

Cheltenham  Oswestry 

Derby  Oxford 

Devonport  Portsmouth 

Halifax  Reading 

Huddersfield  Rugby 

Isle  of  Wight  Shields,  North  h  Sooth 

Kent  Somersetshire 

Kidderminster  Stamford 

Leeds  Wakefield 

Leicester  Warrington 

Liverpool  Worcester. 

THE  EDITOR'S  LETTER  BOX. 


We  are  much  obliged  to  a  learned  contri- 
butor, for  his  extracts  frotn  the  speeches  of 
British  orators,  of  which  we  shall  take  an  early 
opportunity  to  avail  ourselves. 

We  shall  probably  notice  H.  K.  L.  and  others, 
regarding  the  ExaJnination  Questions,  in  our 
next  Number. 

"  An  Articled  Clerk  "  should  apply  his  own 
industry  to  the  two  questions  he  has  sent  ns* 
We  suggest  this  for  his  own  good. 

A  correspondent  observes  that  the  envelopes 
which  have  been  issued  by  the  Government, 
with  the  authorized  stamps  afBxed,  must  neces- 
sarily bring  them  into  constant  use  amongst 
solicito/s,  and  should  the  letter  enclosed  not 
be  directed,  very  great  difficulty  will  arise  in 
making  the  letter  legal  evidence,  no  direction 
appearing  to  prove  its  destination.  Solicitor.s 
therefore,  he  suggests  should  invariablv  adopt 
the  plan  of  inserting  the  intended  address  of 
the  letter  at  the  foot  of  the  page,  and  thus  all 
difficulty  will  be  obviated,  as  the  cnclosore, 
notwithstanding  the  loss  of  the  envelopei  ^i" 
still  shew  for  whom  the  contents  were  in- 
tended. 

The  "Observations  on  the  measures  snb- 
mitted  to  Parliament  for  the  more  speedy  snd 
effectual  administration  of  Justice,"  shul  be 
considered. 

The  letters  of  A.  A.  F. ;  J.  S.  j  "  An  Attor- 
ney;" G.F.;  J.C;  A.  B;J,W.;C.B.jan« 
R.  M.,  have  been  received. 


iRht  Ut^at  i&bwvheVf 


SATURDAY,  FEBRUARY  27,  1841. 


.i« 


Quod  niAfris  ad  nos 


Pertinct,  eiQcacirc  malamestf  agitanns. 


HORAT. 


Ma.  STEWART'S  LEASE  AND 
RELEASE  BILL. 


Mr.  Jambs  Stewart  has  brought  in  a  bill 
to  dispense  with  the  necessity  of  the  lease 
for  a  year  in  a  release.  This  assnrance  is 
familiar  to  our  readers,  and  need  not  be 
here  explained.  The  lease  and  release  are 
at  this  day  always  separate  deeds,  but  it  is 
said  that  they  may  be  contained  in  the  same 
deed ;  for  North,  C.  J.,  said  he  had  known 
it  ruled  several  times  that  a  lease  and  release 
in  the  same  deed  was  a  g^d  conveyance, 
for  priority  should  be  supposed.*  But  if 
they  are  separate  deeds,  very  considerable 
inconvenience  oftentimes  arises.  The  lease 
for  a  year  may  be  lost,  and  although  a 
judge  would,  after  possession,  presume,  or 
direct  a  jury  to  presume  it,  yet  we  appre- 
hend it  has  never  been  held  that  a  pur- 
chaser is  bound  to  take  a  title  liable  to  this 
objection.^  A  sensible  writer^  has  the  fol- 
lowing observationa  on  this  point: — "  It 
frequently  happens  in  titles  to  freehold  pro- 
perty, that  the  chain  of  documentary  evi- 
dence is  incomplete,  from  the  loss  of  a  bar- 
gain and  tele  for  a  year,  which  formed  the 
foundation  of  an  extant  release.  Tins  de- 
ficiency, indeed,  is  in  some  instances  not 
very  material,  as  when  the  release,  on  ac- 
count of  a  subsisting  estate  for  life  or  a 
term  of  years,  admits  of  being  construed  as 
a  grant  of  the  reversion;  but  in  others, 
when  the  existence  of  no  such  particular 
estate  can  be  shewn,  the  loss,  unless  sup- 
plied by  evidence  aliunde,  may  perhaps  en- 
danger the  safety  of  the  title,  or  prevent 

•  1  Freem.  261  $  Sug.  Gilb.  Us.  229;  2  Prest. 
Conv.  366. 

>>  See  Barnweil  v.  Harris,  I  Taunt.  430. 

«  Matthews  on  Presumption. 
toim  xxx»— ko.  640. 


its  acceptance  by  purchasers.  When  the 
transaction  is  of  recent  date  it  will  seldom 
be  safe  to  overlook  this  objection.  For 
against  the  claims  of  persons  who  are  not 
estopped  by  the  release,  the  title  clearly 
must  be  supported  by  its  own  proper  evi- 
dence, so  that  unless  the  possessor  be  able 
to  prove  his  right  under  an  effectual  and 
perfect  conveyance,  the  legal  ownership 
cannot  be  adjudged  to  reside  in  him.  Nor 
wiU  the  usual  recital  of  the  bargain  and  sala 
in  the  release  avail  to  his  protection,  for 
that  recital  is  conclusive  only  against  parties 
and  privies  to  the  deed  containing  it,  and 
their  respective  representatives.  With  re- 
gard to  others,  including,  as  it  is  appre- 
hended, issue  in  tail,  remainder-men.  and 
reversioners,  and  not  improbably  creditors 
by  specialty,  the  recital,  except  as  evidence, 
is  wholly  inoperative,  and  as  evidence  is  of 
but  little  moment  unless  corroborated  by 
circumstances.  And  although  in  the  course 
of  actual  litigation  the  title  might  be  held 
good,  it  is  manifest  that  the  above  reasons, 
considered  as  objections  to  the  completion 
of  a  contract  for  purchase,  are  of  such 
weight  as  to  render  the  step  at  least  un- 
advisable.  On  the  other  hand,  where  a 
considerable  length  of  time,  as  twenty  years 
or  more,  has  elapsed  since  the  date  of  the 
release,  and  the  possession  has  been  con- 
sistent with  the  limitation  of  it.  then  a 
strong  ground  is  afforded  for  supposing  that 
the  time  would  cure  the  defect,  and  that 
the  lease  would  be  presumed." 

But  the  loss  of  a  lease  for  a  year,  although 
the  most  frequent  objection  to  this  assu- 
rance, is  by  no  means  the  only  one.  The 
lease  must  include  all  the  parcels  intended 
to  be  comprised  in  the  release ;  for  if  any  of 
the  parcels  are  omitted  to  be  granted,  there 
will  not,  as  to  the  omitted  parcels^  be  anj 
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estate  to  be  enlarged  by  the  release.  It 
follows,  that  where  there  is  any  omission  of 
parcels  in  the  lease,  the  assurance  cannot, 
as  to  the  omitted  parcels,  operate  as  a  lease 
'and  release ;  and  therefore,  as  to  the  omitted 
parcels,  it  will  be  void,  unless  the  intended 
release  can  operate  in  some  other  mode. 
But,  besides  these  circumstances  which  go 
to  render  a  title  insecure,  there  are  others  of 
a  more  technical  nature,  especially  wh^«  a 
corporation  conveys,  which  need  not  be 
here  more  particularly^  dwelt  on. 

Under  all  these  circumstances,  we  con- 
sider that  this  needless  cause  of  risk  and 
uncertainty  to  the  most  familiar  assurance 
of  the  present  day,  should,  if  possible,  be 
removed «  and  we  are  glad,  therefore,  that 
Mr.  Stewart  has  undertaken  the  subject, 
and  trust  that  he  may  be  able  to  carry  it  to 
a  successful  issue ;  as  we  are  sure  that  the 
fewer  real  blots  of  this  nature  are  suflPered 
to  exist  in  our  laws,  more  especially  in  the 
common  assurances  of  the  country,  the 
higher  the  legal  profession  will  stand. 

Desirous,  however,  as  we  are  that  the  bill 
should  pass,  it  is  not  quite  an  easy  matter, 
so  far  as  the  mode  of  doing  it  is  concerned. 
Two  modes  of  dispensing  with  the  lease  for 
a  year  have  already  been  tried.  ITie  one 
mode  has  been  adopted  in  some  of  out  Co- 
lonies. Thus  in  Jamaica,  Antigua,  St.  Vin- 
cent, Upper  Canada,  and  New  Brunswick, 
various  acts  of  the  local  legislature  have 
enacted  that  deeds  duly  registered  in  these 
Colonies,  whether  executed  there  or  else- 
where, shall  have  the  operation  of  convey- 
ances without  livery  of  seisin,  a  lease  for  a 
year,  or  any  other  ceremony.  And  the  same 
law  prevails  in  Dominica,  if  the  deed  be 
made  in  the  island.  But  this  mode  is  ob- 
viously inapplicable  to  England.  In  Ire- 
land it  is  enacted,*^  that  the  recital  of  a  lease 
for  a  year  in  the  deed  of  release  is  sufficient 
evidence  of  the  lease,  and  therefore  no  lease 
for  a  year  is  usually  prepared.  But  under 
this  act  it  has  been  held,  that  the  recital 
must  be  sufficient.  Thus  where  the  deed 
of  release  merely  contained  the  words  "  in 
his  (the  releasee's)  Victual  possession,  being 
by  virtue  of  a  lease  made  pursuant  to  the 
statute,^  this  was  held  to  be  an  insufficient 
recital  of  the  lease  within  the  9  Geo.  II, 
c.  5,  s.  I'C.'  It  would  hardly  have  been 
advisable,  therefore,  to  have  taken  this  mode 
of  effecting  the  object. 

On  the  whole,  we  consider  the  plan  which 

'  d  See  Byth.  Conv,  tit.  Bargain  and  Sale. 

•  In  act  9  Qeo.  II.  c.  5,  s.  15,  made  per- 
pelual  by  1  Geo.  III.,  c.  3. 
t  Doe  d.  Saunders,  I  Fox  &  Smith,  13. 


Mr.  Stewart  has  followed,  to  be  the  better 
mode,  as  not  in  any  way,  so  far  as  we  can 
see,  unsettling  the  effect  of  the  release.  We 
shall  now  print  the  bill  verbatim,  whidi  is 
introduced  by  Mr.  Lynch,  in  con  junction 
with  Mr.  Stewart.  We  shall  be  surprised 
if  the  Chancellor  of  the  Exchequer  lets  it 
pass  without  a  clause  preserving  the  reve- 
nue; and  perhaps  it  would  be  better  to 
introduce  such  a  clause,  as  it  might  be 
doubtful  whether,  without  it,  the  rdease 
would  not  be  stampable  as  a  lease. 

"  A  Bill  for  rendering  a  Release  as  ef- 
fectual for  the  Conveyance  of  Free- 
hold Estates  as  a  Lease  and  Release 
by  the  same  Parties." 

Preamble:  1.  Release  to  be  efectwd,  sdikougk 
no  lease  for  a  year  shall  be  executed. — Whereas 
it  is  expedient  to  lessen  the  expense  of  con- 
veying freehold  estates ;  Be  it  enacted,  by  the 
Queen's  most  excellent  Maiesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the 
same,  that  every  deed  or  instrument  of  release  of 
a  freehold  estate,  or  deed  or  instmroent  par- 
porting  or  intended  to  be  a  deed  or  inttrameDt 
of  release  of  a  freehold  estate,  which  shall  be 
executed  on  or  after  the  first  day  <^July  one 
thousand  eight  hundred  and  forty -one,  shall  be 
as  effectual  for  the  purposes  therein  expressed, 
and  shall  take  effect  as  a  conveyance  to  uses, 
or  otherwise,  and  shall  operate  in  all  respects, 
both  at  law  and  equity,  as  if  the  releasing  party 
or  parties  who  shall  have  executed  the  same, 
had  also  executed  a  deed  or  inatrum^it  of  bar- 
gain and  sale,  or  lease  for  a  year,  for  ginng 
effect  to  such  release,  although  no  such  deed 
or  instrument  of  bargain  and  sale,  or  lease  for 
a  year,  shall  be  executed. 

2.  Construction  of  the  word  "yVi^ft^W."— 
And  be  it  enacted,  that  in  the  construction  of 
this  act  the  word  '*  freehold ''  shall  extend  t« 
customary  freeholci,  or  such  customary  land  u 
will  pass  by  deed  and  not  by  surrender. 

3.  Act  maf  be  altered,  ^.— And  be  it  en- 
acted, that  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  during  the  present  ses- 
sion of  parliament. 


TOE  LAW  OF  LIBEL. 


In  order  to  prevent  the  abuse  of  power  by 
the  Bench  in  cases  of  libel,  it  is  declared 
and  enacted  by  stat.  32  Geo.  3,  c,  60,  s.  1, 
that  the  jury  in  all  ca^ee  of  iaformatiou  or  in^ 
dictment  for  libel,  may  find  a  general  verdict 
of  guilty  or  not  goiUy  i^pon  the  wholo  matter 
in  issue,  and  are  not  to  be  required  by  the 
court  or  judge  to  find  a  ver&ct  of  guilty 
merely  on  proof  of  the  publication  and  of 
the  sense  ascribed  to  'the'  pi^per  in  the  isf* 
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dictment  or  information.  But  by  s.  2,  the 
judge  may,  in  his  discretion,  give  his  opi- 
nion or  direction  to  the  jury  on  the  matter 
in  issue,  in  like  manner  as  in  other  cri- 
minal cases.  But  this  statute  is  applicable 
only  to  criminal  cases.  In  certain  civil 
cases^  however,  the  same  discretion  is  given 
to  a  judge.  The  distinction  seems  to  be, 
that  when  the  question  of  libel  or  no  libel 
is  one  of  law,  then  the  judge  should  give 
an  opinion ;  but  when  it  was  one  of  hct, 
he  need  not  do  so.  Where,  however,  the 
udge  gives  his  opinion  in  any  civil  case,  it 
^would  seem  that  the  jury  must  follow  it,  or 
a  new  trial  may  be  moved  for.  Thus,  if  a 
jury  take  upon  themselves  to  decide  that  a 
publication  was  "  not  calculated  to  render 
the  plaintiff  ridiculous,"  contrary  to  the 
opinion  of  the  judge,  the  court  granted  a 
new  trial.  Lei^e  v.  Milne,  4  Bing.  195. 
The  case  which  has  given  rise  to  these  re- 
marks was  as  follows :  — 

Libel.— Plea :  Not  Guilty.  At  the  trial, 
before  Lord  Abinger,  C.  B.,  at  the  Olouces- 
shire  Summer  Assiees,  1838,  it  appeared  that 
the  alleged  libel  was  contained  m  a  letter 
written  b^  the  defendant  to  the  plaintiff's 
landlord,  m  which  the  defendant  complained 
of  the  plaintiff's  conduct  with  respect  to  the 
^ame  on  his  farm,  which  joined  the  defen- 
dant's estate.  At  the  close  of  the  case  his 
Lordship  told  the  jury  "  be  could  not  say 
whether  the  letter  was  a  libel  or  not ;  perhaps 
they  could  assist  him ;  and  if  in  their  opinion 
it  was  a  libel,  they  were  to  say  what  damages." 
The  jury  retumea  the  following  verdict  t  "  The 
letter  is  a  very  strong  one,  but  in  our  judg. 
ment  it  does  not  amount  to  a  libel."  iVhere- 
upon  the  verdict  was  entered  for  the  defen- 
dant, ff,  J,  Alexander,  in  the  following 
Easter  Term,  obtuned  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  learned  Chief 
Baron  should  have  stated  his  opinion  to  the 
jury  whether  the  letter  amounted  to  a  libel  or 
not ;  and  he  cited  ffaire  v.  Wilson ^  9  B.  &  C. 
643  ;  S.  C.  4  M.  &  R.  605 ;  and  Fisher  v.  Cle- 
mens,  10  B.  &  C.  472;  S.  C.  6  M.  &  B.  730. 
Lord  Denman,  C.  J. — This  rule  was  granted 
in  order  to  settle  the  practice  as  to  the  ques- 
tion whether  it  is  ever  competent  to  leave  the 
question  of  libel  to  the  jury.  The  two  cases 
cited  on  obtaining  the  rule  nisi  were  alleged  as 
authorities  that  the  judge,  in  point  of  islw;  is 
bound  to  tell  the  jury  whether  the  published 
matter  is  a  libel  or  not.  But  on  examination 
they  do  not  go  that  length.  It  is  very  possible 
that  a  party  may  not  intend  to  inflict  the  in- 
jury wnich  his  nbel  is  likely  to  produce ;  but 
as  It  18  a  conclusion  of  law  that  a  part^  must 
intend  the  natural  consequences  of  his  own 
act,  the  question  of  intention  in  a  case  of 
libel  never  can  be  one  for  a  jury.  I  have 
constantly  at  nat  prius  acted  upon  the  rule 
laid  down  by  Lord  /Ibinger,  and  have  left  U  to 
the  Jury  to  say  whether  upon  the  whole  the 


document  amounts  to  a  libel  or  not.  The 
32  Geo.  III.  c.  60^  it  is  true,  only  applies  in 
terms  to  criminal  cases :  but  as  it  is  a  oeclara^ 
tory  act,  it  strongly  confirms  the  position  that 
in  rivil  cases  as  well  as  criminal  tne  jury  may 
decide  whether  the  publication  is  libellous ; 
and  this  view  is  confirmed  by  the  late  decision 
in  the  Exchequer.  The  question  of  libel  or 
no  libel  may  be,  no  doubt,  very  frequently  a 
question  of  law ;  for  suppose  a  judge  should 
hold  that  a  certain  instrument  was  a  libel,  and 
should  persuade  the  jury  to  adopt  his  opinion, 
if  the  Court  were  of  a  aifferent  opinion,  they 
would  arrest  the  judgment.~^c/y/w  v.  Law^ 
rence,  3  Per.  &  Dav.  626.  See  also  Parmiier 
V.  Coupland,  6  M.  &  W.  105. 


JUDGMENT  AS  IN  CASE  OF  A 
NONSUIT. 


Tea  statute  of  the  14  Geo.  2,  c.  17,  which 
entitled  defendants  to  obtain  judjifment  as  in 
case  of  a  nonsuit,  where  the  plaintiff  did  not 
proceed  to  trial  according  to  the  course  and 
practice  of  the  Court,  passed  in  the  year  1741, 
just  a  century  ago.  It  rai^^ht  be  imagined, 
therefore,  that  the  practice  both  in  town  and 
country  causes  as  to  the  time  at  which  a  de- 
fendant is  at  libertv  to  avail  himself  of  the  sta«. 
tute,  would  have  been  so  fixed  that  no  pro- 
bability  could  exist,  that  it  would  be  shaken  by 
any  decisions  of  the  Courts.  Till  within  the 
last  four  or  five  years  it  is  believed  that  the 
practice  was  considered  as  fixed  with  respect 
to  both  classes  of  causes. 

The  rule  laid  down  in  the  books  of  practice, 
and  recognised  in  the  Courts,  was,  with  respect 
to  town  causes,  that  judgment  as  in  case  uf  a 
nonsuit  might  be  moved  for  in  the  next  term 
but  one  to  that  in  which  issue  was  joined ;  as, 
for  instance,  if  issue  was  joined  in  Michael- 
mas Term,  the  motion  might  be  made  in 
Easter  Term ;  or  if  the  issue  was  joined  in 
Hilaiy  Term,  the  motion  might  be  made  in 
the  Trinity  Term  following.  So  also,  where 
issue  was  joined  in  a  town  cause  during  vaca- 
tion, the  defendant  could  not  move  until  the 
next  term  but  two  after  issue  joined ;  as  for 
instance,  if  issue  was  joined  in  Trinity  vaca-- 
tion,  the  motion  could  not  be  made  before  the 
following  Easter  Term.  We  here  speak  of 
those  cases  in  which  notice  of  trial  uad  not 
been  given.  So  far  the  practise  remains  as  it 
always  was  with  respect  to  town  causes. 

The  rule  with  respect  to  country  causes  has, 
however,  of  late  undergone  certain  changes 
and  modifications,  and  ultimately  has  been 
restored  to  its  former  state.  This  ordeal  has 
been  productive  of  considerable  doubt  in  the 
minds  of  practitioners  as  to  the  proper  time  of 
moving  for  judgment  as  in  case  of  a  nonsuit 
in  country  causes.  We  therefore  think  i( 
desirable  to  trace  the  progress  of  the  error, 
and  shew  how  it  has  ultimately  been  corrected. 
The  rule  laid  down  iu  2nd  Arch.  Practice, 
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p.  1074,  Tthied./is  m  tliese  words :— "In  coun- 
try causes  if  the  issue  be  joined  in  an  issuable 
term,  and  no  notice  of  trial  given  for  the  next 
assizes,  the  df»fendaiit  cannot  move  for  judg- 
ment as  in  case  of  a  nonsuit,  until  after  the 
piaintiffhas  failed  ro  bring  down  the  cause  for 
trial  at  the  second  assizes.    If  it  be  joined  in  a 
Hon  issuable  term,  though  no  notice  of  trial 
was  given  for  the  next  assizes,  the  motion 
may  be   made  in  ^be  term  next  after  those 
assizes/'    it  is  believed  that  this  was  the  un- 
douUted  practice  nntil  the  case  of  Smith  v. 
MlUer^-    There,  issue  was  joined  in  a  country 
cause  in  Easter  Term,  and  no  notice  of  trial 
bad  been  given.    The  Court  of  Exchequer 
lield  that  it  was  too  early  to  move  for  judg- 
ment  os  in  ca^e  of  a  nonsuit  in  the  follow- 
ing Michaelmas  Term.    There  Lord  Abtnger 
said,  "  I  always  understood  the  practice  to 
be,  that  when  a  party  has  not  given  notice  of 
trial,  he  is  at  liberty,  in  a  town  cause,  to  have 
two  opportunities  of  going  to  trial  before  a  mo- 
tion can  be  made  for  judgment  as  in  case  of  a 
nonsuit  {  and  upon  the  same  principle  xa  a  coun- 
try  cttuie^  two  awzes  musi  etapse.   The  motion 
should  not  have  been  made  until  the  second 
assize  hud  passed.^'    The  efifect  of  this  deci- 
sion was  to  prevent  a  great  number  of  applica- 
tions for  judgment  as  in  case  of  nonsuit,  and 
great  consequent  delny  to  defendants.    The 
case  last  cited  was  decided  in  Michaelmas 
Term    1837*  and  in    the    following    Easter 
Term  the  case  of  Appert^  v.  Mt/rse^  came 
before  the  Practice   Court  of   the   Queen's 
Bench,  Mr.  J,  iVUUams  presiding.     There 
issue  was  joined  in  a  country  cause  in  Mich- 
aelmas Term,  and  no  notice  of  trial  was  given. 
All  applicaiicm  was  made  for  judgment,  as  in 
cade  of  a  nonsuit,  in  tlie  fuUowing  Baster  Term. 
The  case  therefore  was  precisely  analogous  to 
that  of  Smith   v.  Miller,     Mr.  •/.  f^iilxam$ 
took  time  to  consider,  and  ultimately  pro- 
nounced his  judgment  in  these  terms : — '*  I 
have  made  inquiry  of  the  other  Judges  of  the 
Court,  and  1  have  had  much  assistance  as  to 
the  practice  from   the   Masters  both  of  this 
Court  and  of  the  Court  of  Exchequer ;  and  I 
have  also  spoken  to  one  or  two  of  the  Barons 
of  that  Court.    The  result  is,  that  I  must  de- 
cide that  in  a  country  cause,  where  issue  is 
joined  in  Michaelmas  Term^  the  motion  for 
judgment  as  in  case  of  a  nonsuit  may  be  made 
in  the  Easter  Term  following."    The  case  of 
Smith  v.  Miller  was  cited  in  argument,  and 
therefore  the  latter  case  must  be  considered  as 
in  fact  overruling  the  former.    In  the  Term 
following  that  in  which  Smith  y.  Miller  was 
decided,  the  case  of  Evans  v.  Barnturd,^  was 
brought  before  the  Exchequer,  and  Lord  ALin- 
ger  there  said,  in  speaking  of  the  case  referred 
to,— **We  decided  Smith  v.  Miller ^  on  the 
information  of  on6  of  the  Masters,  which  cer- 
tainly went  too  far.    It  must  be  taken,  that 
when  it  was  said  tbat  two  assizes  must  elapse 
before  the  motion,  tbat  applied  to  the  case 
where  issue  was  joined  in  the  term  next  l)efore 

»  6  Dowl.  164.  b  6  Dowl,  505. 
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the  first  assizes;  then  tbat  rule  will  apply.*' 
Lastly,  in  Heath  v.  Boxhallfi  the  Court  of  Ex« 
chequer  held,  expressly  recognising  the  case 
of  EvnM  V.  Barnard^  that  where  issue  is  joined 
in  a  country  cause  in  a  non-issuable  term,  the 
defendant  may  move  for  judgment  as  in  case 
of  a  nonsuit  in  the  first  term  after  the  next 
assizes.  The  practice,  therefore,  may  be 
treated  as  now  settled,  and  tbus  restored  to 
its  former  state :  that  if  issue  is  joined  in  a 
country  cause  ia  a  non-issuable  term,  jud^r. 
ment  as  in  ^»6e  of  a  nonsuit  may  l>e  moved  for 
in  the  term  next  following  the  assizes  imme- 
diately subsequent  to  the  joinder  of  issue. 

A  source  of  doubt  with  respect  to  the  prac- 
tice on  this  subject,  is  also  to  be  found  in  the 
Uniformity  of  Process  Act,  as  since  the  passing 
of  that  statute,  issue  may  be  joined  in  Vaca- 
tion.  The  question  has  arisen  frequently  as 
to  the  term  of  which  issue  is  to  be  conaidered 
as  joined,  when  it  is  joined  in  Vacation.  De- 
cisions upon  the  sul\}ect  have  on  diflfereat 
occasions  varied  the  practice,  but  it  appears  to 
be  now  settled,  that  issue,  if  joined  in  vacation, 
is  to  be  considered  as  joined  of  the  term  im- 
mediately subsequent  to  the  vacation. 

In2  Cbittv's  Archb.  p.  1074,  7th  ed.^  iQa  ob- 
served—"  It  issue  be  joined  in  the  vacattoa  of 
a  non-issuable  term,  and  no  notice  of  trial  be 
given  for  the  next  assizes,  it  aeems  not  to  ba 
settled  at  what  time  the  judgment  may  be 
moved  for."  In  the  case  of  Evans  ▼.  Btrrtmrd, 
already  cited,  issne  was  joined  in  a  county 
cause  on  the  14th  of  May,  18^^7i  which  was  in 
Easter  vacation.  No  notice  of  trial  was  given ; 
an  application  was  made  for  judgment  as  in 
case  of  a  nonsuit  in  the  Hilary  term  foliowtng. 
There  the  Court  of  £xche(|uer  held,  that  if  the 
issue  is  joined  before  or  in  a  non-issuable  term, 
and  no  notice  of  trial  is  given,  and  the  plattttifiT 
does  not  try  at  the  next  assizes,  the  defendant 
may  move  for  judgment  as  in  case  of  a  oon>ttit 
in  the  term  next  after  the  assizes.  This  case 
overruled  that  of  H^ilUamt  ?.  Edwards,^  in 
which  it  was  held,  that  if  issue  is  joined  in  a 
county  cause  two  days  before  Trinity  term, 
and  no  notice  of  trial  is  given  for  the  next 
assizes,  a  motion  in  Michaelmas  term  for  judg- 
ment as  in  case  of  a  nonsuit  is  not  too  early. 
It  also  overruled  the  case  of  RoUmoh  v.  Tug* 
lor,^  where  it  was  held,  that  if  issue  is  joined 
in  a  county  cause  in  Easter  vacation,  and  no 
notice  of  trial  is  given  for  the  summer  assizes, 
judgment  as  in  case  of  a  nonsuit  may  be 
moved  for  in  the  following  Michaelmas  term. 

In  conformity  wiih  the  case  of  Evans  v.  Bar- 
nard,  was  the  case  of  Harrison  v.  f^Ult€ims.t 

I  There  issue  was  joined  in  Michaelmas  vacation 
in  a  country  cause,  and  notice  of  trial  wa:s  not 
given  for  the  ensuing  assizes.  Mr.  J.  fFUliams 
there  held,  that  a  motion  in  the  following 
Easter  term  for  iudgment  as  in  case  of  a  non- 
suit, was  too  early. 

In  Lister  v.  yehton,^  Mr.  J.  Coleridge  seems 
to  have  been  of  opinion,  that  in  a  couniry 

^  7  Dowl.  19.  •  3  Dowl.  Id3, 

'  6  Dowl.  518.  t  6  DowL  77^ 

fc  7  DowK  691. 
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cavse,  bsne  having  been  joined  on  Ibe  lOth  of 
January,  judf(roent  as  in  case  of  a  nonsuit 
miebt  be  moved  for  in  the  foUowiog  Trinity 
Term. 

Lastly^  however,  came  the  case  of  Dore  v. 
Hftyden.^  There  issue  was  joined  on  the  1st  of 
Jtinuary»  1840,  and  therefore  in  Michaelmas 
Vacation.  The  affidavit  supporting  the  rule 
stated  issue  to  have  been  joined  "as  of  the 
precedinfif  Term."  It  was  a  country  cause, 
and  a  motion  was  made  for  judgment  as  in 
case  of  a  nonsuit  in  tlie  following  Trinity 
Term.  There  the  Court  said — "  The  decision 
in  Lister  v.  Fenton  proceeded  upon  a  mistake. 
When  issue  is  joined  in  vacation,  it  must  he 
considered  as  being  joined  of  the  next  foil owinj^ 
term,  and  the  mere  statement  in  the  affidavit 
that  it  was  joined  oC  the  preceding  term  can 
make  no  diSerencc.  Here,  therefore,  the  issue 
must  be  taken  to  have  been  joinad  in  Hilary 
Term,  and  consequently,  according  to  the  re- 
cent decisions,  the  motion  is  premature."  This 
being  a  decision  of  the  full  Court  of  Excbe- 
<{uer.  seems  to  settle  the  question  as  to  the  term 
of  which  a  joinder  of  issue  in  vacation  is  to  be 
considered. 


NEW  BILLS  IN  PARLIAMENT. 


ANALYSIS  OF  A  BILL  TO  IMPROVE  THE  PRAC- 
TICE AND  EXTEND  THE  JURISDICTION  OP 
COUNTT  COURTS. 

It  recites  that  there  is  much  need  of  courts  of 
summary  jurisdiction  for  the  recovery  of  small 
debts,  and  for  other  purposes  hereinafter  spe- 
cified, to  be  estabtisbed  throughout  England  : 
L  And  whereas  the  sheriff  of  everv  county 
bath  authority  in  his  county  court  to  hold  plea 
of  personal  actions  where  the  debt  or  damage 
doth  not  amount  to  forty  shillings,  and  it  is 
expedient  that  the  jurisdiction  and  practice  of 
the  sud  courts  be  extended  and  improved, 
and  that  provision  be  made  for  holdmg  the 
county  court,  for  the  purposes  aforesaid  before 
a  judge  of  competent  knowledge ;  Be  it  enacted 
by  tbe  Queen's  roost  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spi- 
ritual and  temporal,  and  Commons,  in  this 
present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  it  shall  be  lawful 
for  the  Lord  Chancellor  of  England  to  ap- 
point, throughout  England  and  Wales,  in  any 
number  not  more  than  twenty-five  persons  to 
be  judges  of  the  county  courts,  every  one  of 
whom  shall  be  a  seijeant  at  law  or  barrister  at 
law,  or  a  certificated  special  pleader,  or  an 
attorney  of  one  of  her  Msyesty's  Superior 
Courts  of  Common  Law  at  Westminster  ;  and 
it  shall  be  lawful  for  the  Lord  Chancellor,  if 
he  shall  think  it  fit,  to  remove  any  judge  of  the 
county  court  for  misbehaviour,  or  for  any 
sufiicient  cause  to  be  stated  in  a  petition  to  be 
preferred  to  him  for  that  purpose  by  the  jus- 
tices of  the  county  in  quarter  sessions  assem- 
bled, and  every  such  judge  shall  be  entitled  to 
hold  his  office  until  he  shall  be  so  removed : 

i  6  M.  &  W.  626. 


provided  always,  that  no  seriean^  barrister  or 
}>leader  shall  practise  as  such  during  the  con* 
tinuance  of  his  appointment  as  judge  of  the 
county  court,  and  that  every  attorney  who 
shall  be  appointed  one  of  the  said  judges  shall, 
upon  his  appointment,  and  before  he  shall  bc<« 
gin  to  act  as  Judge  of  the  county  court,  apply 
to  the  court  of  which  he  was  admitted  an  attor- 
ney, to  be  struck  off  the  rolls  of  the  said 
court,  on  the  ground  of  his  anpointment  as 
such  judge,  andshall  not  thereatter  during  the 
continuance  of  such  appointment  be  directly 
or  indirectly  concerned  m  any  business  as  an 
attorney  or  agent  for  any  other  person-for  gain« 
in  any  court,  cause  or  matter  whatsoever,  mih 
liberty,  nevertheless,  on  ceasing  to  hold  the 
office  of  judge,  to  apply  for  re-admission  to 
the  rolls  of  the  court,  according  to.  the  prac* 
tice  of  the  courts 

2.  Oath. 

3.  Judges  not  to  sit  in  parliament.. 

4.  Judge  may  appoint  a  deputy  in  ease 
of  illness  or  unavoidable  absence. 

6.  More  than  one  judge  may  be  appointed 
for  each  count v« 

6.  fVhere  /iolden, -^TXioX  a  county  court  shall 
be  holdea  under  the  authority  of  this  act  in 
every  town  and  place  in  which  hes  Majesty, 
with  the  advice  of  her  Privy  CotincU,  shall  be 
pleased  to  direct  that  a  court  be  holden  under 
this  act ;  and  such  courts  shall  be  holden  in 
each  place  at  such  times  and  for  suck  distriiits 
as  her  Majesty,  with  the  advice  aforesaid,  shall 
see  fit  to  appoint,  the  intervals  between  the 
holding  of  any  two  such  courts  in  the  same 
place  being  in  no  case  more  than/bur  weeks ; 
and  it  shall  be  lawful  for  her  Majesty,  with  the 
advice  aforesaid,  to  describe  the  limits  and 
extent  of  the  several  districts  for  which  courts 
shall  be  holden,  and  from  time  to  time  to  alter 
such  districts  as  ta  her  JVLijesty,  with  the  ad- 
vice aforesaid,  shall  seem  fit ;  and  the  several 
courts  in  the  same  county  may  be  holden 
either  simultaneously  before  different  judges, 
or  by  adjournment  before  the  same  or  differ- 
ent judges,  as  her  Majesty,  with  the  advice 
aforesaid,  from  time  to  time  shall  see  fit  to 
direct ;  and  if  the  county  court  shall  be  hol- 
den under  the  authority  of  this  act  in.  two  or 
more  places  within  the  same  coimty  at  the 
same  time,  the  proceedings  of  each  of  such 
courts  shall  be  as  valid  as  if  each  court  were 
the  only  county  court  then  sitting  within  the 
county. 

7.  Courts  may  be  holden  on  the  borders  of 
counties  for  adjacent  districts^ 

8.  appointment  of  clerk,  dailifis  und  if^erhr 
officers. — That  for  every  court  holden  under 
tne  authority  of  this  act  there  shall  be  a  clerk, 
who  shall  be  an  attorney  of  one  of  the  Supe- 
rior Courts  at  Westminster,  and  a  sufficient 
number  of  bailiffs  and  officers,  and  the  judge 
appointed  to  hold  any  county  court  shall  from 
time  to  time  appoint,  and  at  his  pleasure  may 
remove,  the  clerk,  bailiffs  and  inferior  officers 
of  the  court  holden  by  him ;  and  after  the 
passing  of  this  act  no  c^erk  of  the  county 
court  shall  be  appointed  or  be  removable  by 
the  sheriff  of  the  county. 
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9.  Gerk'  may  appoint  a  deputy. 

10.  Justices  of  tne  oiiarter  sessions  to  ap* 

Eoint  a  receiver  general,  subject  to  approval 
y  the  Treasury. 
.  11.  That  every  receiver -general  shall  be 
paid  either  by  salary  or  by  poundage  on  the 
gross  produce  of  the  fees  of  the  courts  of 
which  he  is  Receiver  General,  or  partly  by 
salary  and  partly  b^  poundage;  and  every 
judge,  clerk  and  other  officer  of  the  county 
court  (except  the  bailiffs)  shall  be  paid  by  a 
certain  salary ;  the  salaryof  a  judge  being  in 
no  case  more  than  pounds,  or  less 

than  pounds ;  and  the  salary  of  a 

clerk  being  in  no  case  more  than 
pounds,  or  less  than  pounds ;  and 

the  salaries  of  other  officers  being  suitable  to 
the  duties  they  have  to  perform  $  and  the  bu* 
liffs  of  the  court  shall  be  paid  by  their  fees ; 
and  the  receiver-general,  subject  to  the  ap- 
proval of  the  commissioners  of  her  Majesty's 
Treasury,  shall  from  time  to  time  fix  on  the 
number  of  bailiffs  and  officers  to  be  appointed 
to  each  court;  and  the  commissioners  of  her 
Majesty's  Treasury  shall  fix  the  remuneration 
to  be  paid  to  the  judges,  receiver-general, 
clerks  and  officers,  except  the  bailiffs ;  and 
from  time  to  time  the  number  of  buliffs  and 
officers,  and  the  remuneration  to  be  paid  to 
the  judges,  receivers-general,  clerks  and  offi- 
cers may  be  increased,  or,  as  vacancies  shall 
•OQCur,  may  be  diminished,  by  the  same  autho- 
rity by  which  they  were  at  first  fixed. 

12.  Duties  of  the  clerks  and  bailifs.^Thht 
the  clerks  of  each  court  shall  issue  all  sum- 
monses, warrants,  precepts  and  writs  of  execu- 
tion, and  register  all  orders  and  judgments  of 
the  said  court,  and  keep  an  account  of  all  such 
summonses,  executions  and  other  process  of 
the  court,  and  shall  take  charge  of  and  keep 
an  account  of  all  court  fees  and  fines  payable 
or  paid  into  court,  and  of  all  suitors'  money 
paia  into  and  out  of  court,  and  shall  enter  an 
account  of  all  such  fees,  fines  and  monies  in  a 
book  to  be  kept  by  him  for  that  purpose, 
which  book  shall  be  open  to  all  persons  de- 
sirous of  searching  the  same,  on  payment  of 
one  shilling  for  each  search,  and  shall,  from 
time  to  time,  at  such  times  as  shall  be  directed 
by  the  Commissioners  of  her  Majesty  Trea- 
sury, submit  his  accounts  to  be  audited  or 
settled  by  the  Receiver  General;  and  the 
bailiffs  of  the  said  court  shall  serve  all  sum- 
monses, and  execute  all  such  orders,  warrants, 
precepts  and  writs,  and  a  list  of  the  names  and 
places  of  abode  of  every  bailiff  appointed  to 
execute  the  process  of  the  court  shall  be  put 
tip  in  a  conspicuous  place  in  the  court  and  in 
the  clerk's  office. 

13.  Fees  to  be  taken  according  to  schedule. 

14.  Fees  and  monies  recovered  to  be  ac- 
counted for  to  Justices  by  the  clerk  of  the 
court. 

i  6.  Application  of  general  fee  fund. 

16.  Receiver  General  to  account  to  the 
Treasury. 

17.  If  ihe  receipt  shall  exceed  the  disburse- 
ments, the  surplus  shall  be  paid  into  the  £x- 
hequer  to  the  consolidated  fund. 


18.  If  the  receipts  fall  short  of  the  disbttrse- 
ments,  the  difference  shall  be  paid  oiit  of  Uie 
consolidated  fund. 

19.  Accounts  to  be  autUted  as  public  ac- 
counts. 

20.  Fees  may  be  diminished. 

21.  Upon  the  removsl  of  any  d^  or 
receiver-general,  the  receiver-general  may  sue 
for  any  balance  remaining  in  his  hands. 

22.  Mode  of  proceeding  against  the  repre- 
sentatives of  a  deceased  receiver-general  or 
clerk. 

23.  Evidence  of  holding  the  office  of  re- 
ceiver general. 

24.  Receivers  and  officers  to  give  secarity. 

25.  Receiver  -  general  to  provide  court- 
houses. 

26.  Corporations  and  others  empowered  to 
sell  land  to  the  receiver- general. 

27.  Building  fund. 

28.  Receiver-general  to  have  charge  of  the 
courts. 

29.  Courts  of  request,  Sfc.  to  be  disconitmud. 
—That  the  powers  and  authorities  for  som- 
marily  recovering  small  debts  and  damages 
given  by  any  act  to  any  court  of  requests  v 
court  of  conscience,  or  to  the  commissioDers, 
or  to  any  person  acting  as  sole  commissioner 
or  as  assessor  to  the  commissioners  of  any 
such  court,  by  whatsoever  style  or  title  any 
such  court,  commissioners  or  assessor  respeo 
tively  may  have  been  constituted,  shall  con- 
tinue until  a  judge  shall  be  appointed  to  hold 
a  county  court  under  the  authority  of  this  act 
for  any  district,  comprising  the  place  in  which 
such  court  shall  be  holden  at  the  time  of  the 
passing  of  this  act,  and  all  the  powers  aad 
authorities  given  by  any  such  act  to  any  such 
courts  and  to  the  several  commissioners  and 
assessors  in  respect  of  holding  any  such  court, 
shall  then  cease  and  determine  :  provided  al- 
ways, that  all  orders  and  judgments  of  any 
court  discontinued  by  virtue  of  this  act  shall 
remain  and  be  of  the  same  force  as  if  this  act 
had  not  been  made,  except  that  when  aoy 
such  order  shall  have  been  made  for  the  pay- 
ment of  money  to  any  officer  of  such  dtscoa- 
tinued  court,  such  order  shall  stand  in  force 
for  payment  thereof  to  the  clerk  of  the  county 
court  holden  for  the  district,  including  the 
place  in  which  such  discontinued  court  \m 
holden,  or  other  officer  of  such  county  coart 
authorized  to  recdve  the  same ;  and  it  shall 
be  lawful  for  the  judge  of  the  cuunty  court  to 
enforce  all  orders  of  such  discontinued  coort 
which  are  unperformed  or  in  courae  of  per- 
formance (employing  for  that  purpose  the 
officers  of  the  county  court,)  as  fully  and  ia 
like  manner  as  if  such  orders  had  been  made 
by  the  authority  of  the  county  court. 

30.  Chairmen,  registrars,  clerks,  Ac,  may 
receive  compensation,  if  not  re-appointed, 

31.  Courts  of  Request  to  vest  in  the  Re- 
ceiver-general of  the  County  Court 

32.  Provision  for  outstanding  liabilities  of 

discontinued  courts. 

33.  Jurisdictionof  the  County  Court  exiendtd 

to  20/.--^That  after  the  appointment  of  ajud^e 
of  the  County  Court  of  any  county  under  this 
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'ad,  an  pleas  of  persoiud  actions  which  may  be 
holden  in  the  County  i/ourt  of  that  county 
shall  be  holden  before  one  of  the  judges  so  to 
be  appointed,  and  that  the  authority  wnlch  the 
shenff  hath  in  his  County  Court  to  hold  plea 
of  personal  actions  where  the  debt  or  damage 
doth  not  extend  to /orijf  MlUngi,  shall  extend 
CO  the  holding  plea  without  any  writ  before 
an^  one  of  the  judges  of  the  County  Court  ap- 
pointed under  this  act,  of  the  like  personal 
fictions  where  the  debt  or  damage  doth  not 
exceed  the  sum  of  twenty  pounds,  and  also  to 
the  holding  plea  of  such  actions  as  are  herein- 
after mentioned;  and  all  pleas  in  anv  such 
County  Court,  except  where  the  debt  or  damage 
ahall  exceed  the  sum  of  twenty  pounds,  shall  be 
heard  and  determined  in  a  summary  way ;  and 
the  judge  of  the  County  Court  shall  nave  power 
Co  make  such  orders  and  decrees  thereupon  as 
ahall  appear  to  him  to  be  just,  and  agreeable 
Co  equiw  and  good  conscience. 

34.  Irocess  of  the  court  to  be  under  seel. 

35.  Suits  to  be  6y  plaint. ^Thtii  the  plaintiff 
in  any  suit  under  this  apt,  shall  enter  in  an 
office  to  be  provided  for  that  purpose  in  every 
place  where  a  court  shall  be  holden  under  this 
act,  a  plaint  in  writing,  every  one  of  which 
ahall  be  numbered  according  to  the  order  in 
which  it  shall  be  entered,  and  thereupon  a 
summons,  bearing  the  number  of  the  plaint 


any  debt  ordered  to  be  paid  bv  the  same  court 
can  be  recovered  ;  and  so  much  of  the  said  de- 
posit money  as  shall  not  be  awarded  to  the 
defendant  shall  be  returned  on  demand  to  the 
plaintiff. 

37.  Limitation  0/ actions  in  the  County  Court, 
— TTiat  all  plaints  which  may  be  entered  in  any 
County  Court  under  this  act,  shall  be  entered 
within  n>  calendar  months  after  the  holding 
of  the  first  County  Court  under  this  act,  for 
the  district  in  which  such  plaint  shall  he  en- 
tered) or  within  two  years  after  the  cause  of 
action  shall  have  arisen. 

38.  ff'here  suits  shatl  he  /r/c«/.— That  all 
suits  brought  under  this  act  stiall  be  tried  at 
the  court  Golden  for  the  district  wherein  the 
de/eadant,  or,  where  there  shall  be  more  than 
one  defendant,  wherein  any  one  of  the  defend- 
ants shall  dwell  or  carry  on  his  business  at  the 
time  of  the  entry  of  the  ptaint. 

39.  Demands  not  to  be  split. 

40.  Minors  may  sue  for  wages, 

41.  No  privilege  allowed. 

42.  One  of  several  persons  liable  may  be 
sued. 

43.  H^kat  actions  shall  Le  tried  hy  judge 
dfoa^.— That  the  judge  of  the  Countv  Court 
shall  be  the  sole  judge  to  determine  all  actions 
brought  in  the  said  court  in  the  summary  man- 
ner authorized  by  this  act,  and  all  matters  and 


on  the  margin  thereof,  shall  be  issued  under   questions  of  fact  and  law  relating  thereto,  ex- 
the  seal  of  the  court,  which  shall  be  in  sub-    cept  where  the  amount  claimed^shall  exceed 


atance  according  to  the  form  in  the  schedule 
Co  this  act  annexed,  according  to  the  nature- of 
Che  plaint,  aad  shall  be  served  on  the  defend- 
ant  fourteen  days  before  the  day  on  which  the 
County  Court  siiall  be  holden  at  which  the 
cause  shall  be  tried,  and  delivery  of  such  sum- 
mons to  the  defeDdant,  or  delivery  thereof  to 
his  wife  or  servant,  or  any  inmate  at  his  dwel- 
ling-house or  usual  place  of  abode,  trading  or 
dealing,  shall  be  deemed  good  service;  and 
every  such  summons  shall  be  read  over  and 
explained  at  the  time  of  the  service  thereof,  to 
the  defendant  or  other  person  to  whom  the 
same  shall  be  delivered  as  aforesaid. 

36,  Clerk  not  to  issue  summons  until  deposit 
is  made, — That  no  such  summons  shall  be 
issued  unless  the  plaintiff  shall,  at  the  time  of 
entering  his  plaint,  deposit  with  the  derk  of 
the  court  fnr  every  claim  not  exceerling  twenty 
shillings,  the  sum  of  one  shilling,  and  ftr  every 
claim  exceeding  twenty  shillings,  one4u:entietn 
pari  thereof,  neglecting  any  sum  less  than  six- 
pence in  estimating  such  twentieth  part ;  and 
if  upon  the  day  of  the  return  of  any  such  sum- 
mons, or  at  any  continuation  or  acyournment 
of  the  said  court,  or  of  the  cause  for  which  the 
said  summons  shall  have  been  issued,  the  plain- 
tiff shall  not  appear  either  in  person  or  by 
some  other  person  on  his  behalf,  or  appearinj^, 
shall  not  make  proof  of  his  demand  to  the 
rH[it<faction  of  the  court,  it  shall  be  lawful  for 
tiie  judge,  if  he  shall  think  fit,  to  award  to  the 
defendant  a  part  or  the  whole  of  such  deposit 
money,  by  way  of  costs  and  satisfuction  for  his 
trouble  and  attendance,  with  such  further  sum 
as  the  judge  in  his  discretion  shall  think  fit, 
and  to  order  and  compel  the  plaintiff  to  pay 
such  further  sum,  by  such  ways  and  means  aa 


the  sum  of  Jive  pounds,  and  either  of  the  parties 
shall  require  a  jury  to  be  summoned  as  herein- 
after  mentioned. 

^  44.  Jury  may  be  required. — Tliat  in  all  ac- 
tions where  the  sum  of  money  sought  to  be 
recovered  shall  exceed  Jive  pounds,  it  shall  be 
lawful  for  the  plaintiff  or  defendent  to  require 
a  jury  to  be  summoned  to  try  the  said  action, 
and  in  every  such  case  a  jury  shall  be  sum- 
moned according  to  the  provisions  hereinafter 
contained  to  try  the  action  :  Provided  always, 
that  if  the  plaintiff  requires  a  jury  to  be  sum- 
moned, he  shall  give  notice  in  writing  to  the 
clerk  of  the  said  court  at  the  time  when  he 
shall  enter  his  plaint;   and  if  the  defendant 
shall  require  a  jury  to  be  summoned,  he  shall 
give  to  the  said  clerk,  or  leave  at  the  office  of 
the  clerk,  the  like  notice  in  writing,  within 
three  days  after  the  service  of  the  summons  on 
the  said  defendant,  and  the  said  clerk   shall 
cause  a  copy  of  such  notice  given  either  by  the 
I^aintiff  or  defendant,  to  be  communicated  (o 
the  other  party  to  the  said  action,  either  by 
post,  or  by  causing  the  same  to  be  delivered  at 
his  usual  place  of  abode  or  business;  hut  it 
shall  not  be  necessary  for  either  party  to  prove 
on  the  trial,  that  such  notice  was  communi- 
cated to  the  other  party  by  the  clerk. 

45.  Party  requiring  jury  to  make  a  deposit. 

46.  Two  cause  lists  to  be  made  out :  *'  The 
Judge's  List,*'  and  "The  Jury  List." 

47-  Who  shall  be  jurors. 

48.  Jurors  to  receive  5#. 

49.  Number  of  the  jury  to  consist  o^five, 

50.  Proceedings  on  hearing  the  plaint. 

51.  No  evidence  to  be  given  by  plaintiff  of 
any  matter  not  stated  in  the  summons. 

52.  Notices  to  be  given  of  special  defences. 
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53.  Chancellor  and  Chief  Judges  and  Chief 
Baron  to  frame  forms  of  procedure. 

54.  Proceeding  if  one  party  does  not  ap- 
pear, and  no  notice  given  by  defendant  of  spe- 
cial defence  or  jury. 

55.  Proceetlings  if  one  party  does  not  ap- 
pear,  and  notice  of  special  defence  has  been 
given. 

56.  Defendant  may  pay  money  into  Court. 
67.  Parties  may  be  examinea.     Witnesses 

not  incompetent  from  interest. 

58.  Persons  giving  false  evidence  to  be  pu- 
nished as  for  perjury. 

59.  Summonses  to  witnesses. 

60.  Fines  how  to  be  levied  and  accounted 
for. 

61.  On  what  terms  plaints  are  removable. 

62.  Judgements  in  county  couri  how  far  final, 
-—That  the  judge  of  the  county  court  shall 
have  power,  if  he  shall  think  fit,  to  order  a  new 
trial  to  be  had  in  any  suit  at  the  next  county 
court  to  be  holden  for  the  same  district,  and 
in  the  meantime  to  stay  the  proceedings :  Pro- 
vided always,  that  if  a  verdict  be  given  for  the 
same  party  on  a  second  trial,  such  verdict  shall 
be  final,  and  no  new  trial  shall  in  any  case  be 
granted  after  an  absolute  order  issued  for 
execution. 

63.  What  may  he  charged  Ity  agents, — ^That 
no  person,  except  by  leave  of  the  court,  shall 
be  enUtled  to  argue  any  question  as  counsel  or 
advocate  for  any  other  person  in  any  summary 
proceeding  in  the  county  court ;  and  no  per- 
son, not  being  an  attorney  admitted  to  one  of 
her  Majesty's  superior  Qourts  at  Westminster, 
shall  be  entitled  to  have  or  recover  c^iy  snm 
of  money  for  appearing  or  acting  on  behalf  of 
any  other  person  in  the  said  county  court,  and 
no  attorney  shall  be  entitled  to  have  or  recover 
therefore  any  sum  of  money,  if  appearing  on 
behalf  of  a  plaintiff,  unless  the  debt  or  da- 
mage recovered  shall  be  more  than  forty  shil- 
lings, or  if  appearing  on  behalf  of  a  defendant, 
unless  the  plaintiff  claim  more  than/or/y  sMU 
lingi,  or  to  have  or  recover  more  than  sir 
$hHHng$  and  eight-pence  for  his  fees  and  costs, 
unless  the  sum  recovered,  if  he  be  attorney  for 
the  plaintiff,  or  sum  claimed  if  he  be  attorney 
for  the  defendant,  shall  be  more  than  five 
founds,  or  more  than  ten  shillings  and  sixpence, 
in  any  case  within  the  summary  jurisdiction 
givenby  this  act ;  and  the  expense  of  employ- 
ing an  attorney,  either  by  plaintiff  or  defen- 
dant shall  not  be  coqsidered  as  costs  in  ^|ie 
cause. 

63.  Minutes  of  proceedings  to  be  kept. 

65.  Court  may  ipake  orders  for  payment  of 
debt  and  costs. 

^,  Cross  judgments. 

67*  No  action  to  be  brought  in  Superior 
Courts  on  judgment  in  county  court. 

68.  Court  may  award  execution  against  body 
or  ^oods. 

69.  How  execution  may  be  had  out  of  the 
country. 

70.  Power  to  suspend  execution  In  certidn 
cases. 

7 1  *  Regulating  the  sale  of  goods  taken  in 
e^ccutiQu. 


72.  Distresses  to  be  widiin  the  proviaions  ef 
7&8  0.  4.  c.  17. 

73.  Prisoners  to  be  in  custody  of  the  sheriff. 

74.  Prisons  may  be  provided. 

75.  Gaoler  to  receive  prisoners  committed. 

76.  Judge  may  allow  maintenance  to  sick  or 
poor  prisoners. 

77.  Provisions  of  1  &  2  Vict.  c.  110,  for 


moval  of  Judgments  of  inferior  Courts  of  Re- 
cord applicable  to  county  courts. 

78.  Execution  to  be  superseded  on  paymenC 
of  debt  and  costs. 

79.  List  to  be  made  out  of  unclaimed  nnoiiey. 

80.  Justices  to  direct  how  the  accoonta  sfaiJl 
be  kept. 

81.  Plaints  in  replevin. 

82.  How  actions  of  replevin  may  be  removed. 

83.  Possession  of  small  tenements  may  be 
recovered  by  plaint  in  the  county  court. 

84.  The  manner  in  which  such  aummoiiB 
shall  be  served. 

85.  Protection  of  judge,  sheriff,  and  oflBcers. 

86.  Where  landlont  has  a  lawful  title  he  sbail 
not  be  deemed  a  trespasser  by  reason  of  irre- 
gularity. 

87.  How  execution  of  warrant  of  possession 
may  be  stayed. 

88.  Proceedings  on  the  bond  in  actions  of 
replevin  and  trespass. 

89.  Power  of  committal  for  contempt. 

90.  Remedies  against  bailiffs  and  other  of- 
ficers. 

91.  Officers  taking  anr  fee  besides  the  fees 
allowed,  to  be  discharged. 

99.  Proviuon  for  the  protection  of  ofiicers 
of  the  court. 

93.  Further  provision  for  the  protection  of 
officers  of  the  court. 

94.  Consefuences  of  bringing  octi^ms  /iar 
small  debts  tn  superior  courts, — ^That  iii  case 
any  action  shall  be  prosecuted  after  the  com- 
mencement of  this  act  in  anv  superior  eonrt  of 
record  for  any  cause  for  which  a  pluat  mt^t 
have  been  entered  in  the  county  court  under 
this  act,  and  the  verdict  shall  be  found  for  the 
pliuntiff  for  a  sum  not  exceeding  twenty  posmds, 
the  said  plaintiff  shall  have  judgment  to  re- 
cover sucn  sum  only,  and  no  costs,  and  shall 
have  execution  only  against  the  goods  and 
chattels  of  the  defendant,  and  shall  not  at  sot 
time  be  allowed  to  muntain  any  action  on  socfc 
judgment  in  any  court ;  and  it  a  verdict  shall 
not  be  found  for  the  plaintiff,  the  defendant 
shall  be  entitled  to  bis  costs  as  between  at- 
torney and  client,  unless  in  dther  case  the 
Judge  who  shall  try  the  cause  shall  certify  on 
the  back  of  the  record  that  the  plaintiff  had  a 
probable  cause  of  action  for  the  debt  or  da- 
mages sought  in  such  action,  to  an  amount 
exceeding  twenty  pounds. 

95,  Distress  not  unlawful  for  want  of  form. 

96.  Proceedings  not  to  be  ({uashed  fiEH-  want 

qf  form* 

97^  Limitation  of  actions  for  proceedings  in 
execution  of  this  act. 

98.  Interpretation  clause, 

99.  Act  may  be  repealed  or  amended. 


Points  of  Common  Law  Practice. 


813 


POINTS  OF  COMMON  LAW  PRACTICE 


I«OCAIf  AND  TRANSITORY  ACTION!. 

[The  following'  are  answers  to  the  ques- 
tions at  p.  297>  anie,'] 

41.  An  action  of  trespass  guare  cintt^um /regit 
is  local,  and  the  venue  must  be  laid  in  the 
county  where  the  lands  lie,  Bac.  Ab. 
jlction    (A.) 

42.  An  action  of  ejectment  is  also  local.    lb. 

43.  All  actions  on  penal  statutes  must  be  liud 
in  the  proper  countv.  If  not  so  laid,  it  is 
cause  of  demurrer,  but  advantage  can  only 
be  taken  of  it  by  demurrer,  for  it  is  luded 
after  verdict  by  16  &  17  Car.  2,  c.  8 ;  6  Mod. 
222;  2  Black.  Rep.  1070;  Willes,  431; 
3iayor  of  Londnn  v.  Cole,  7  T.  R.  583. 

44.  An  action  of  debt  for  rent,  or  covenant  for 
rent,  agsunst  an  nuirnee  of  a  term  on  the 
privity  of  estate  is  local,  and  will  lie  no 
where  but  in  that  county  where  the  lands  lie. 
Cro.  Car.  183;  Jones,  43;  1  Wils.  165; 
Carth.  182 ;  Sievemon  v.  Lamtnird,  2  £a8t> 
580. 

45.  So  an  action  of  covenant  for  not  repairing 
agunst  an  assignee  of  a  term  is  local.  Bac. 
Ab.  j4eiion  (A.) 

46.  Where  ^.  granted  a  rent-charge  to  B.  and 
C,  for  their  lives,  and  the  lands  out  of  which 
it  issued  came  to  the  defendant  after  the 
death  of  A.,  and  the  plaintiff  as  executor  of 
the  survivor  of  the  grantees,  brous^ht  an  ac- 
tion of  debt  for  arrears  incurred  in  their 
lifetime,  and  hud  his  action  in  the  county 
where  the  lands  lay ;  on  application  of  the 
defendants  to  have  it  tried  elsewhere,  sug- 
fl^esting  the  pluntiff's  power  and  interest 
in  that  county,  it  was  holden  to  be  a  local 
action,  and  not  triable  elsewhere.  Fine  v. 
Counteit  qf  Leicetter,  Hob.  37. 

47.  When  the  action  is  brought  upon  thv  con- 
tract itself,  it  is  transitory:  therefore  the 
lessor  may  bring  debt  or  covenant  agiunst 
the  lessee,  and  the  lessee  covenant  against 
the  lessor  in  any  county.  Bulwer*i  case, 
7  Rep.  2  a ;  I  Will.  Saunders,  241  e, 

48.  If  a  declaration  contain  matters  lying  in 
two  counties  that  join,  it  shall  be  tried  by 
both  counties  on  a  venire  directed  to  the 
sheriffs  of  both  counties,  who  are  to  summon 
six  from  each  county.    Oo.  Eliz.  646. 

49.  Where  the  action  is  founded  upon  two 
things  done  in  several  counties,  and  both  are 
material  or  traversable,  and  the  one  without 
the  other  will  not  maintain  an  action,  there 
the  plaintiff  may  bring  his  action  in  either 
county.  Bulwere  case,  7  Co.  2  a ;  Scoii  v. 
Brett,  2  T,  R,  241 ;  Mayor  of  London  v. 
Coie,  7  T.  R.  583 ;  Pope  v.  Davis,  2  Taunt, 
252. 

50.  The  assignee  of  a  bail*bond  may  bring  an 
action  either  in  the  county  where  it  was 
taken  or  where  it  was  assigned.  Gregton  y. 
Heather,  2  Sta.  727 ;  Lord  Raym.  1455. 


CHANGING  THB  yRNUB. 

51.  The  defendant  cannot  by  his  plea  oblige 
ihe  plaintiff  to  lay  his  action  in  a  different 


county  from  that  in  which  he  brou^fit  it, 
unless  the  matter  pleaded  be  local.  Lutw. 
1437;Co.  Lit.  282. 

52.  In  the  case  of  libel  dispersed  in  several 
counties,  the  venue  cannot  be  changed,  be- 
cause the  affidarit  cannot  be  made  in  the 
prescribed  form,  the  publication  of  the  libel 
oeing  co-extensive  with  its  circulation. 
Pinchneyy.  Collins,  1  T.  R.  571  ;  Clissold 
V.  Clissold,  Id,  6  47 ;  1  Brod.  &  B.  299. 

53.  Where  there  are  several  defendants  in  an 
action  of  libel,  one  of  them  is  sufficieflt  to 
make  the  affidavit  for  changing  the  venue. 
Bo3t  V.  Reed,  Barnes,  432. 

54.  The  yenue  may  be  changed  after  an  order 
for  time  to  plead,  though  uponr  the  terms  of 
pleading  issuably;  but  not  after  an  order 
for  time  to  plead  upon  the  terms  of  plead- 
ing issuably.  and  taxing  short  notice  of  trial 
at  the  first  sittings  in  London  or  Middlesex, 
because,  in  that  case  a  trial  would  be  lost. 
Petyt  y.  Berklry,  Cowp.  510 ;  Hunter  y. 
Graif,  Barnes.  493;  Shipley  y.  Cooper,  7 
T.  R.  698 ;  ^lYfon  v.  Harris,  2  Bos.  &  P. 
320;  Talmask  v.  Penner,  3  Bos.  &  P.  12. 
It  cannot  be  changed  at  the  instance  of  the 
defendant  after  plea  pleaded,  even  though 
he  obtain  leave  to  withdraiv  his  plea,  and 
plead  de  novo  with  a  set-off.  Palmer  v. 
Turner,  Tidd's  Prac. 

55.  A  Serjeant  at  law,  barrister,  attorney,  or 
other  privileffed  person,  whose  attendance  is 
necessary  at  Westminster  Hall,  may  lay  his 
action  ui  Middlesex  though  the  cause  of  ac- 
tion accrued  in  another  county,  and  the  court 
on  the  usual  affidarit  will  not  change  the  ve- 
nue. 2  Salk.  668 ;  2  Show.  176 ;  An  atttor- 
ney  does  not  lose  his  privilege  to  change  or 
retain  the  venue  by  residing  in  the  country. 
2  Black.  R.  1065. 

56.  If  a  privileged  person  be  sued,  and  the 
action  be  brought  against  him  in  the  right 
county,  his  pnvilege  will  not  entitle  him  to 
have  it  tried  in  Middlesex.  Carth.  126; 
2  Ld.  Raym.  1053;  2  Salk.  668;  4  Burr. 
2027 ;  3 1.  R.  573. 

57.  If  the  privileged  person  lay  his  venue  in 
London,  or  any  other  county  than  Middle-^ 
sex,  he  has  no  privilege  to  retain  it.  2  Salk. 
668 ;  7  Taunt.  146. 

58.  The  pririlege  does  not  extend  to  attor- 
neys by  an  attorney  in  autre  droit.  Tidd. 
606. 

59.  An  action  of  assumpsit  was  brought  for 
goods  sold  and  delivered,  and  the  venue  laid 
in  London.  A  motion  was  made  to  change 
the  venue  to  Kent  on  an  affidavit  that 
the  sale  was  in  Kent ;  but  it  appeared  the 
delivery  was  in  London  ;  and  the  court  held 
that  where  the  matter  consists  of  two  parts 
in  several  counties,  the  plaintiff  shall  nave 
his  election  of  either  county.    Vent.  344 . 

60.  The  plaintiff  cannot  regularly  move  to 
change  his  venue,  but  he  may  do  it  in  effect 
by  moring  to  amend  and  striking  out  the 
name  of  the  one  county,  and  inserting  that 
of  the  other;  and  he  may  make  this  motion 

(at  any  time.    Where   the  venue  has  been 
changed  by  the  defendant,  the  court  will 
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permit  the  plaintiff  at  any  time  to  bring  it 
back  on  the  usual  undertaking^.  Stroud  v. 
Tiify,  Hr&,  1162;  Haiiei  v.  Haliet,  I  Wilis. 
173 ;  BrucJuhow  ▼.  HopktM,  Cowp.  409. 


THE  COPYHOLD  ENFRANCHISE- 
MENT BILL. 


On  Tuesday  Lord  Brougliam  reported 
this  Bill  from  the  select  committee  to  which 
this  Bill  and  Lord  Hedesdale's  Bill  were 
referred.     He   stated  that  the   committee 
hftd  consolidated  both  measures,  and  had 
made  considerable    alterations   and    addi- 
tions.     The  Bill  was  ordered  to  be  printed 
as   CO  amended  and    consolidated.      The 
principal  alterations  are,  that  the  parties 
may  commute  the  manorial  rights,  leaving 
the  tenure  unaltered.   This  we  think  a  con- 
siderable improvement;   some  parties  may 
wish  to  commute ;  others  to  enfranchise : 
they  should  certainly  have  the  option.    An- 
other alteration  is,  that  by  the   amended 
fiill,  three-fourths  of  the  tenants  in  number 
and  value^  instead  of  two-thirds,  must  join 
with  the  lord  to  effect  a  commutation,  and 
there  is  no  compulsory  provision  binding 
on  the  lord.     This  latter  omission  we  cer- 
tainly regret.      We  have  repeatedly  ex- 
pressed an  opinion,  which  we  believe  to  be 
one  very  generally  entertained,  that  under 
certain  restrictions,  and  giving  the  lord  fair 
compensation,  the  tenant  should  have  the 
power  to  oblige  the  lord  either  to  commute 
or  to  enfranchise.    At  the  same  time,  it  may 
be  well  to  try  the  voluntary  plan  first ;  and 
we  are  quite  willing  to  admit  that  much 
good  may  be  effected  by  its  means.     We 
shall  call  the  attention  of  our  readers  to  the 
Bill  more  fully  in  our  next  number. 


papers,  and  he  thought  the  costs  of  the  «ppli« 
cation  were  included  as  a  necessary  conse- 
quence. 

H^eitv,  Smith,  January  2l8t,  1841. 


SPECIFIC  PEBPORMANCBd — PARTIES   TO  CdN- 
YBTANCB. — RBPERBNCB  AS  TO  TITLE. 

j1  mortgagor  i»  not  a  necestarjf  partjf  to  a 
conveyance  on  eale  by  murtgagee  hntfing  m 
power  of  tale  in  hie  mortgage  deed^  nor  ie 
it  n  eufficient  objection  to  the  compi^tiam  of 
a  pvrchme  from  such  a  mortgagee  thai 
claims  ore  made  by  the  mortgagor ^  which 
might  prevent  the  delivery  ^f  poeeeesion  ; 
but  if  any  doultt  ejpists  upon  the  point,  the 
Court  will  order  a  reference. 


SUPERIOR  COURTS. 


Xldlltf  Court. 


PRACTICE. — COSTS. 


fFhere  an  order  has  been  discharged  for  ir- 
regularity with  costs,  tUe  costs  ^the  appli- 
cation for  obtaining  its  disclkarge  are  ne- 
cessarily included. 

The  Master  of  the  Rolls  said  that  in  this  case 
a  question  had  arisen  whether  the  costs  of  the 
application  for  dischar^jring  au  order  which  had 
been  irregularly  obtalaed  were  included  in  the 
terms  of  tlie  order,  which  directed  that  the 
order  so  irregularly  obtalaed  should  be  dis> 
charged  with  costs.     He  had  looked  at  the 


The  plaintiff  being  mortgagee  of  the  freehold 
hereditaments  in  the  pleadings  mentioned  with 
a  power  of  sale,  on  the  28th  March,   1837, 
entered  into  a  contract  with  the  defendant  for 
selling  the  same  to  him  at  the  sum  of  380/., 
and  by  the  terms  of  the  contract  it  was  stipu- 
lated tliac  possession  should  be  delivered  within 
a  month  from  its  date.    An  abstract  of  the 
title   was  shortly  afterwards    delivered,  and 
there  did  not  appear  to  be  any  objection  to  the 
title,  but  previous  to  the  expiration  of  the 
month  the  defendant's  solicitor  wrote  to  the 
piaincifi's  solicitor,  informing  him  that  it  would 
be  necessary  to  procure  the  concurrence  of  the 
mortgagor  in  tue  conveyance.    This  was  ob- 
jected to,  and  many  letters  passed  between 
the  respective  solicitors  in  consev{ttence,  until 
at  length  an  offer  was  made  by  the  pLuntUPs 
solicitor,  to  pay  15/.  as  an  inducement  to  the 
mortgagor  to  execute  the  deed  and  give  up 
possession.    This  offer  being,  however,  clog" 
gtd  with  a  condition  as  to  some  release  of 
claims  which  the  mortgagor  had  put  forward 
against  the  plaintiff's  solicitor,  was  not  acted 
upon,  and  in  August  1837»  the  plaintiff's  so- 
licitor wrote  a  letter,  in  which  he  re  tracted  it, 
and  said  he  was  then  ready  and  willing  to  exe- 
cute a  proper  conveyance,  and  deliver  posses- 
sion to  the  defendant  on  receiving  the  purchase 
money.    This  led  to  a  further  correspondence 
in  consequence  of  the  mortgagor  having  just 
previously  threatened  to  bring  actions  against 
some  parlies  who  had    taken  possession  of 
certain  parts  of  the  premises,  and  in  Februaiy 
1839,  the  plaintiff  filed  his  bill  for  a  specific 
performance. 

Pemberton  and  IFilcoch  for  the  plaintiff. — 
The  principal  question  raised  on  the  part  of 
the  defendant,  was  that  of  making  the  mort- 

Sagor  a  party  to  the  mortgage  deed,  and  it 
ad  been  decided  over  and  over  again  that 
such  a  requisition  could  not,  where  there  is  a 
trust  for  sale  in  the  mortgage  deed,  be  sust 
tained.  Corder  v.  Morgan,  18  Vea.  344; 
Sharp  V.  Clay,  cited  lA. ;  8agd.  V.  h  P.,  9th 
edit.  V.  1,  p.  358.  The  defendant  was  living 
close  to  the  place  where  the  premises  were 
situate,^  and  was  well  aware  of  their  being  in 
possession  of  the  mortgagor,  and  of  the  title 
under  which  they  were  sold.    The  ^estion 
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also  wai  aimply  one  of  conveyance,  as  the 
pliuntiff  untf^rtook  to  deliver  possession  as 
•oon  as  the  defendant  paid  his  purchase  money, 
and  there  could  be  no  doubt  that  at  the  time 
of  filing  the  bill  the  plaintiff  was  in  a  situation 
to  do  every  thing  thut  could  be  required  of 
him  for  the  fulfilment  of  the  contract  on  his 
pan. 

Kindetiley  and  Pigot  for  the  defendant,  ad- 
mitted that  it  had  been  settled  for  several  years, 
that  where  a  person  knowingly  purchases  from  a 
mortgagee  wno  has  a  power  of  sale,  the  mortga- 
gor is  not  a  necessary  partv  to  the  conveyance ; 
but  here  the  defeud«ntdia  not  know,  and  there 
was  nothing  in  the  contract  to  shew,  that  the 

Slain  tiff  was  a  mortgagee.  On  the  contrary,  the 
efendant  always  iiupposed  him  to  be  the  actual 
owner.  It  was  clear  also,  that  the  plaintiff 
never  was  in  a  situation  to  deliver  up  posses- 
sion, and  the  defendant  was  therefore  entitled 
to  say,  either  give  roe  peaceable  possession,  or 
let  the  mortgagor  join  in  the  conveyance. 

It  was  necessary  for  the  plaintiff  to  prove 
that  he  was  in  a  situation  to  give  possession,  for 
the  mortgagor  retained  it  in  defiance  of  every 
one,  and  refused  to  recognize  the  contract. 
[Miuter  of  the  Roile, — ^I'he  possession  was 
only  refused  to  the  vendee,  and  very  properly, 
because  it  was  to  be  delivered  to  the  vendor. 
Had  not  the  plaintiff  a  right  to  say,  *'  Pay 
me  mj  ptircliase  money,  and  then  rll  shew 
you  whether  I  can  give  possession  ?"  He  was 
never  brou|(ht  to  the  point  at  which  it  ivas 
to  be  seen  whether  he  could  perform  his 
duty  or  not].  The  defendant  would  not  ob- 
ject to  a  reference  to  ascertain  whether  the 
plaintiff  was  al)le  to  deliver  possession,  and 
when  he  had  the  power,  and  would  waive  the 

1*oining  of  the  mortgagor  in  the  conveyance, 
nterest,  however,  should  not  be  calculated  as 
was  claimed  by  the  plaintiff,  from  the  expira- 
tion of  a  month  from  the  date  of  the  contract, 
and  some  allowance  should  be  made  for  the 
deterioration  of  llie  premises,  in  consequenee 
of  the  delay  which  had  taken  plane  in  com- 
pleting the  purchase. 

The  Master  of  the  RolU,  after  fully  stating  the 
facts  of  the  case,  said  the  property  was  vested 
in  the  plaintiff  as  mortgagee,  and  he  having 
a  trust  for  sale,  had  a  right  to  sell  without 
the  concurrence  of  the  mortgagor.  Unfortu- 
nately the  defendant's  solicitor  insisted  upon 
.the  mortgagor's  joining  in  the  conveyance,  to 
which  the  plaintiff's  solicitor  objected,  and  it  was 
now  admitted  that  the  plaintiff's  solicitor  was 
perfectly  right  in  so  doing.  The  time  for  com- 
pletion expired  while  this  question  was  pend- 
ing, and  after  this  a  difficulty  arose  as  to  the 
power  of  the  plaintiff  to  deliver  possession. 
The  position  of  the  parties  then  was  this : — 
The  defendant  raised  an  objection  which  he 
could  not  sustain :  the  plaintiff  was  bound  to 
deliver  possession,  but  the  conveyance  could 
not  be  prepared,  nor  the  purchase  money  paid, 
till  it  was  settled  whether  the  mortgagor  should 
be  a  party.  A  reference  to  an  arbitrator  was 
proposed  and  acceded  to,  and  then  the  plaintiff, 
m  order  to  avoid  this  expense,  offered  to  pay 
15/.  to  the  mortgagor  for  nis  signature.    It  was 


clear  there  was  some  difficulty  in  delivering 
the  possession,  and  the  vendor's  merely  offer- 
ing to  give  possession  was  not  sufficient ;  he 
ought  to  have  shewn  that  he  had  the  power  to 
give  it.  On  the  other  hand,  the  defendant 
should  not  have  attended  to  the  representations 
of  the  mortgagor,  but  should  have  put  the 
plaintiff  in  a  situation  of  proving  whether  he 
could  fulfil  his  contract.  The  evidence  in  the 
cause  was  utterly  valueless,  as  the  witnesses 
merely  said  they  did  not  believe  possession 
could  be  given,  because  certain  persons  held 
the  premises.  The  only  doubt  arose  from  the 
plaintiff  having  offered  money  for  the  posses- 
sion. In  consequence  of  this  offer,  there 
should  be  a  reference  to  the  master  to  ascer- 
tain whether  the  plaintiff  is  able  to  deliver 
possession,  and  if  it  should  appear  that  he  is, 
he  will  be  entitled  to  a  specific  performance, 
and  the  costs  of  the  suit. 

Reference  ordered  accordmgly.-— Further 
directions  reserved. 

Ailen  V.  Martin,  Feb.  I2th»  1841. 


[Before  the  Four  Judges.] 

EVIDENrS. — SESSIONS. 

Justices  adjudicating  on  an  application  for  an 
order  of  removal  received  the  evidence  of  a 
man  who  teas  then  imprisoned  on  a  charge 
of  perjury,  and  made  an  order.  This 
order  was  tahen  by  appeal  to  the  sessions, 
where  the  conviction  ojthe  man  was  shewn, 
and  by  the  mode  ofmahing  up  the  record  of 
conviction,  he  appeared  to  have  been  cun^ 
victed  on  the  first  day  of  the  assizes, 
though  it  did  not  appear  that  in  fact  he 
was  convicted  until  after  his  examination. 
Held,  that  the  justices  were  warranted  in 
receiving  his  evidence,  ai  they  were  not  at 
that  time  aware  of  any  conviction  for  per- 
jury  resting  against  him. 

The  quarter  sessions  had  set  aside  an  order 
of  justices,  made  for  the  removal  of  a  pauper, 
on  the  ground  that  the  justices  had  received  in 
proof  of  the  settlement  the  evidence  of  a  person 
convicted  of  perjury.  It  did  not  appear  that 
at  the  time  or  taking  the  roan's  examination, 
the  existence  of  a  conviction  against  him  was 
known, — and  it  was  doubtful  whether  his  con- 
viction had  in  fact  taken  place  at  that  moment; 
but  as  the  assize  record  only  exiiibited  the  day 
of  the  commencement  of  the  assizes,  it  ap- 
peared when  made  up  to  include  the  day  on 
which  the  prisoner  appeared  before  the  jus- 
tices as  a  witness.  In  other  respects  ihe  exami- 
nation was  sufficient.  When  the  appeal  came 
on  for  hearing  before  the  sessions,  the  convic- 
tion had  taken  place,  and  the  record  of  the 
conviction  was  produced. 

Sir  fy.  FoUett  and  Mr.  J/.  Smith  were 
heard  in  opposition  to  the  order  of  sessions. 
They  contended  that  the  justices  here  were  not 
bound  to  know  that^the  man  was  a  convicted 
felon,  and  there  was  no  proof  that  that  fact 
had  been  made  known  to  them  at  the  time 
they  received  the  examination.    If  so,  then 
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the  sessions  on  hearing  an  appeal  against  their 
order,  %vere  bound  to  proceed  on  the  eYidence 
given  before  the  justices,  and  on  no  other. 
Middlcton  ?.  Tea^dtde  •  did  not  shew  that  the 
order  of  justices  made  in  the  present  case  was 
wrong :  for  here  tiie  jurisdiction  of  the  justices 
could  not  be  disputed, — while  in  that  case  it 
was  not  set  out  on  the  face  of  the  order.  The 
sessions  had  no  right  to  receive  evidence  which 
had  not  been  before  the  justices. 

Mr.  Bere  in  support  of  the  order  of  sessions. 
— The  justices  bad  uo  authority  to  receive  the 
evidence  of  a  felon.    The  instant  that  he  was 
convicted,  he  lost  his  right  to  be  heard  in  a 
court  of  justice,  and  the  justices  were  bound  by 
the  force  of  the  conviction  to  reject  his  evidence. 
They  must  be  presumed  to  know  of  the  con- 
viction.— [Lord  Denmtin,  C.  J.— The  practical 
difficulty  is,  that  you  may  not  be  entitled  to 
receive  certain  evidence, — as,  for  instance, 
hearsay  evidence ;  but  does  the  liare  receipt  of 
it  invalidate  the  order?]    It  does.    But  that 
case  is  not  so  strong  as  the  present.    Nor  ia 
The  King  v.  Luffe^  b  where  an  order  of  bas- 
tardy, made  "  on  the  oath  of  the  wife  as  other- 
trise,^'  was  held  to  be  good,  the  presumption 
being  that  the  order  was  made  on  evidence 
otherwise  given,  and    therefore    admissible. 
But  here  the  order  was  made  on  the  examina- 
tion of  the  felon  alone>  and  there  is  conse- 
quently nothing  by  which  to  sustain  it.    The 
rule  applicable  to  a  case  of  certiorari,  that 
nothing  which  does  not  appear  on  the  face  of 
the  thing  removed  by  certiorari  can  be  exa- 
mined into,  does  not  apply  to  appeals  at  ses- 
sion; and  in  the  case  of  The  Queen  v.  Black 
Callerton,  ^  an  order  of  removal  was  set  aside, 
because  the  copy  of  the  examinations  on  which 
it  was  made  was  insoflScient.     The  sessions 
were  right  in  acting  on  the  proof  of  the  con- 
viction, and  in  setting  aside    the   order  of 
justices. 

Lord  Denman,  G.  J. — In  this  case  the  im- 
pression first  made  on  my  mind  was  the  oppo- 
site of  that  conclusion  to  which  I  have  now 
come  on  hearing  the  matter  arpfued.  It  seems 
to  me,'that  these  justices  %vere  bound  to  take 
the  examination  of  the  pauper,  though  he  was 
at  that  time  a  prisoner,  unless  it  was  shewn  to 
them  that  he  %vas  then  a  convicted  felon* 
There  is  nothing  in  this  case  to  shew  that  they 
knew  that  to  be  the  fact.  It  was  stated  in 
argument,  that  the  conviction  had  not  in  fact 
taken  place  at  that  moment,  though  the 
record  would,  by  the  form  of  entry  thereon, 
make  it  appear  to  have  done  so  by  relation  to 
the  first  day  of  the  assizes.  But  the  fact  of  the 
conviction  cannot  prevent  the  justices  from 
taking  the  man's  examination,  unless  the  jus- 
tices were  made  aware  of  that  fact.  There  was 
enough  here  to  warrant  the  justices  in  enter- 
ing on  the  examination.  In  The  Queen  v. 
Black  Callerton,  the  objection  was  that  the 
changeability  of  the  person  examined  did  not 
appear,  though  it  was  necessary  it  should  do 
so,  in  order  to  found  the  jurisdiction.    So,  in 

»  3  Perry  and  Da  v.  693.  b  g  East,  193. 

f  2  Perry  and  Dav.  4/6. 


Mififi/eton  V.  Teasdale,  the  examiaalion  not 
setting  out  the  settlement  of  tbt  persoo  exa^ 
mined,  the  justices  did  not  appear  to  have 
jurisdiction  to  make  the  order.  Here  the 
jurisdiction  is  shewn,  and  the  order  is  suffici- 
ently justified  in  that  as  in  other  respects. 

Order  of  sessions  quashed  ;  order  of  justices 
confirmed. — The  Queen  v.  Anterton,  H.  T. 
1841.    Q.  B.P.J. 

^MttxCi  Briict  ^ractirr  Caitrt. 

OTBR.  —  ISSUE.  —  NON   B8T   FACTUM.— 
ENROLING   DEED. — DBLIVERIMO  IBS  OB. 


Tn  an  action  on  an  annuity  deed  the  defend- 
ant pleaded  an  agreement,  releasing'  him 
by  the  plaintiff  from  any  action  in  respecS 
if  arrears  of  the  annuity.  The  platniifT 
craved  oyer ;  had  ii ;  and  without  setiin^ 
out  the  agreement,  replied  non  est  factual. 
He  added  the'similiter,  with  notice  if  trial 
indorsed,  and  delivered  the  issue.  T%e 
defendants  struck  out  the  similiter,  sand 
delivered  a  r^oinder,  praying  the  enrui" 
ment  of  the  agreement,  and  setting  ii 
forth  at  length.  The  plaintiff prtjcetded 
to  trial  without  noticing  the  r^fotnder,  amd 
tried  the  cause  as  undtfended.  Held,  thmi 
the  issue  was  irregular,  it  not  noiicimff 
the  alteration  made  by  the  dtfendani^s 
rejoinder. 

This  was  an  action  of  covenant  on  an  an- 
nuity deed.  The  amount  claimed  as  arrears  of 
annuity  was  810/.  The  defendant  pleaded  a 
certain  deed,  ihe  purport  of  which  was  that 
the  plaintiff  had  covenanted  not  to  sue  the 
defendant  in  respect  of  any  breach  by  the  de- 
fendant of  the  annuitv  deed.  The  plaintiff 
craved  oyer  of  the  deed  so  pleaded,  ana  having 
had  it,  he  did  not  set  forth  the  deed,  bat  at 
once  replied  non  est  factum,  and  added  the 
similiter.  He  then  made  up  the  Issue  and 
delivered  it,  indorsed  with  notice  of  trial.  In 
two  days  afterwards,  the  defendant  returned 
the  issue  with  his  silimiter  struck  out,  and 
delivered  a  rejoinder  in  these  terms  :*— **  The 
defendant,  as  to  the  replication  of  the  plaintiff 
says,  that  after  the  pleading  of  the  said  plea  of 
the  defendant,  and  before  the  plaintiff  replied 
thereto  as  aforesaid,  the  plaintiff  craved  oyer 
of  the  said  agreement  in  the  said  plea  men- 
tioned, and  it  was  granted  bv  the  court  here, 
and  the  said  agreement  was  tnereupon  read  to 
him ;  wherefore,  and  because  the  plaintiff  has 
not  set  out  the  said  agreement  on  the  over 
aforesaid,  he,  the  defendant,  prays  that  the 
said  agreement  may  be  enrolled,  and  it  is 
enrolled  in  these  words,  that  is  to  say,  an 
agreement,  &c  (the  whole  was  then  set  out), 
which  agreement  being  so  enrolled,  the  de- 
fendant for  rejoinder  to  the  said  replication, 
which  the  plaintiff  has  prayed,  may  be  inquired 
of  by  the  country,  does  the  like."  On  this 
altered  slate  of  the  issue,  the  plaintiff  gave  no 
fresh  notice  of  trial,  but  tried  the  case  as  un- 
defended subsequently. 

Peacock  obtained  a  rule  nisi  for  aettuig  aside 
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Ike  issue  delif  ered,  and  on  which  the  notice  of 
trial  was  indoree<l,  on  the  ground  that  the 
plaintiff  baYing  craved  oyer  of  the  a||freement» 
lie  ou^ht  to  have  set  it  ont  on  the  record,  and 
if  he  did  not  do  so,  the  defendant  had  a  ri^ht 
BO  to  do.  In  either  case  the  issue  ou^ht  to 
have  been  altered  to  the  f  tate  in  which  it  would 
be  bv  the  ajrreement  bein^i:  set  forth. 

Martin  shewed  cause  against  this  rule,  and 
contended  that  no  such  rig^ht  exisied  on  the 
part  of  the  defendant.    No  authority  could  be 
shewn  to  prove  that  the  defendant  did  possess 
such  a  rij^ht.    The  introduction  of  the  ai^ree- 
ment  on  the  record  would,  from  the  replica- 
tion of  the  plaintiff,  be  perfectly  useless.  The 
plaintiff  replied  non  est  factum.      What  the 
eontents  of  the  agreement  might  be,  therefore,  I 
was  utterly  immaterial.    It  might  have  been 
different  if  4he  plaintiff   had    admitted    the 
mukiug  of  the  agreement,  and  sought  to  avoid 
the  effect  of  it  by  certain  other  matters.    That 
was  not  the  case  here,  and  therefore  setting 
forth  the  agreement  at  length,  would  be  to 
burden  the  record  without  anv  advantage.  By 
Reg.  Gen.,  H.  T..  2  VV.  4,'  s.  44,   it  was 
ordered  that   "  If  a  defendant,  after  craving 
ojrer  of  a  deed,  omit  to  insert  it  at  the  head  of 
his  plea,  the  plaintiff,  on  making  up  the  issue 
or  demurrer  book,  may*  if  he  think  fit,  insert 
it  for  him;  but  the  costs  of  such  insertion 
ah^Il  be  in  the  di^scretion  of  the  taxing  officer." 
The  present  case  did  not  come  within  that 
rule.    That  rule  applied  merely  to  instances 
of  defendants  who  did  not  set  forth  deeds  of 
which  they  had  craved  Ofe».    In  the  present 
case,  however,  the  plaintiff  had  craved  oyer, 
and  had  not  set  forth  the  agreement  on  the 
record ;  the  rule  of  Court,  consequently,  was 
inapplicable.    If  the  plaintiff  was  compelled 
to  set  forth  the  agreement,  and  be  pleaded 
noil  ettfttctam^  the  effect  would  be  to  deprive 
him  of  Any  advantge  resulting  from  a  variance 
between  the  agreement  set  forth  on  oyer,  and 
the  agreement  alleged  in  the  plea.    The  de- 
fendant had  no  right  to  deprive  the  plaintiff  of 
the  wtvantage  resulting  from  that  variance. 

Peacock  supported  the  rule,  and  sub  mi*  ted 
that  the  defendant  was  entitled  to  have  the 
deed  set  out  on  the  record.  Many  reasons 
might  exist  why  be  should  desire  to  hive  it 
set  out.  He  might  wi^h  tu  lake  the  opinion  of 
the  Court  as  to  the  effect  of  the  agreement  in 
question.  As  to  the  argument  that  the  plain 
tiff  would  be  deprived  of  his  opportunity  of 
taking  advantage  of  the  variance  between  the 
pleading  and  the  deed  set  out  on  oyer.  i(  seems 
strange  that  the  plaintiff  should  lie  allowed  to 
alter  the  effect  of  his  replication  by  not  setting 
out  the  agreement  after  craving  oyer  and 
replying  nt$n  at  factum.  It  was  quite  clear 
from  the  authorities,  that  if  a  defendant  omit, 
ted  to  set  out  the  deed  after  craving  oyer,  the 

(ilaintiff  was  at  liberty  to  set  it  out  fur  him. 
t  would  be  extraordinary  if  a  similar  right 
did  not  exist  on  the  part  of  the  dttfcndaat, 
when  the  plaintiff  omitted  to  set  out  the  in- 
strument of  which  he  had  craved  oyer.  This 
Srinciple  was  recognised  hy  the  rule  of 
^ort  in  case  of  plaintiffs.    The  objec  t  which 


either  party  had  in  having  the  instruments 
set  forth,  was  that  the  opinion  of  the  Court 
might  be  taken,  if  required,  upon  the  effect  of 
the  instrument.  If  the  plaintiff  had  a  right  to 
do  this,  a  similar  right  must  exist  on  the  part 
of  the  defendant.  Under  these  circumstances 
it  was  contended  that  the  present  rule  ought 
to  be  made  absolute  to  set  aside  the  issue,  as 
the  issue  raised  after  the  introduction  of  the 
instrument  at  length  on  the  record,  in  pur- 
suance of  the  defendant's  right,  would  be  very 
different  from  that  %vhich  was  raised  in  the 
issue,  as  originally  delivered  by  the  plaintiff. 

Cur,  ad.  9ult, 

Patteson,  J.,  having  taken  time  to  consider, 
afterwards  delivered  his  judgment.  His  Lord- 
ship stated  the  facts  of  the  case  at  the  com- 
mencement of  his  judgment,  and  then  pro- 
ceeded 'as  folio ws--<)yer  is  the  act  of  the 
court,  and  having  been  once  given,  it  ought, 
in  strictness,  to  be  stated  by  the  person  who 
has  had  it,  and  I  cannot  understand  how  he 
can  give  himself  any  advantage  by  omitting  to 
state  it.  But  whether  thb  be  so  or  not,  and 
whether  the  rule  of  H.  T.  2  W.  4,  would  apply 
to  a  case  like  the  present,  in  which  the  plaintiff, 
and  not  the  defendant,  craves  over,  so  that  the 
words  of  the  rule  are  not  applicable  t  still  I 
have  no  doubt  that  the  party  who  gives  the 
oyer,  has  a  right  to  have  the  deed  set  out  on 
the  pleadings  in  some  part  of  the  record. 
Here,  the  defendant  could  not  set  it  out  other- 
wise than  as  he  has  done,  by  rejoining,  and 
inserting  it  by  way  of  enrolment  in  that  rejoin- 
der. For  he  does  not  make  up  the  issue  on 
the  record,  and  I  think  it  quite  clear  that  the 
plaintiff  was  bound  to  alter  the  issue  accord, 
ingl^r.  As  he  has  not  done  so,  I  think  the  trial 
was  irregular,  and  it  is  unnecessary  to  consider 
whether,  if  he  had  altered  it,  a  new  trial  should 
have  been  given. 

Rule  absolute,  without  costs. — Smith  v.  Je/t' 
nin^s,  M.  T.  1840.    Q.  B.  P.  C. 

ATTORNEY  AND  CLIBNT. — ADMINISTRATOR.-— 
ATTORNKy*S  BILL. — COST  OF  TAXATION. 

although  the  administrators  of  an  inteitnte 
attornet/  consent  to  a  judged  order  Oeing 
made  for  the  taaation  of  the  hid  of  their 
iute*tate,  and  more  thnn  oneti.rlh  is  taken 
off,  they  are  not  liable  for  the  costs  of 
taxation. 

In  this  case,  which  was  an  action  for  the  re- 
covery nf  an  attorney's  bill,  brought  by  the 
administrators  of  the  intestate,  an  order  was 
made  after  the  delivery  of  the  hi)]  in  the  usual 
way  to  refer  the  bill  to  taxation  ;  to  this  the 
administrators  consented.  Ou  taxation,  the 
master  took  off  more  than  a  sixth  from  the 
amount  of  the  bill  delivered. 

/?.  Alexander  obtained  a  rule  requiring  the 
administrators  to  pay  the  costs  of  ta.\aiion,  on 
the  ground  of  the  amount  which  hud  been 
taken  offhy  the  master. 

Erie  and  IVhite  shewed  cause  against  this 
rule,  and  contended  that  no  authority  could  be 
cited  to  shew  the  liability  of  the  personal 
representatives  of  an  attorney  to  pay  the  costs 


318 


Superior  Courts :  Queen's  Bench  Practice  Cmtrt ;  Court  of  Review, 


of  taxation,  even  thouf^li  the  amount  of  the 
bill  delivered  was  redacecl  to  the  extent  of  one- 
sixth  ;  on  the  contrary,  the  authorities  decided 
the  other  way. 

R,  Alexander  and  Humfreff  supported  the 
rule,  and  contended  that  the  administrators  by 
consenting  to  the  usual  order  by  a  judj(eunder 
the  statute,  had  recoj^nised  the  authority  of  the 
master,  and  therefore  must  be  liable  in  respect 
of  the  taxation  of  costs,  pursuant  to  the  pro- 
visions contained  in  the  statute  of  Geo.  2. 

Patteson,  J. — I  think  that  the  administra- 
tors are  not  liable  to  costs  of  taxation,  as  ap- 
pears by  the  authorities,  although  they  did 
consent  to  the  making  of  the  judge's  order  in 
question. 

Rule  discharged,  w'thout  costs. — Priestly  v. 
Gray  and  fFi/e,  M.  T.  1840.    Q.  B.  P.  C* 


INTERLOCUTORY     COSTS. — TAXATION.— 'EX  B- 
CUTION. — 8BT  OFF  OF  COSTS. 

If  rt  defendant  has  a  claim  to  interlocutory 
costs,  he  is  not  bound  to  set  them  off  against 
the  fipnl  costs  of  the  plaintiff  in  taxation, 
hut  h'ts  a  right  to  recover  them  fty  summary 
proceeding,  although  the  plaintiff  may  have 
taken  the  hody  of  the  defendant  in  eseecU' 
tionfor  the  debt  and  costs  in  the  cause. 

In  this  case  it  appeared  that  the  plaintiff 
had  brought  an  action  against  the  detendant, 
and  had  commenced  it  by  writ  of  summons. 
Some  irregularity  existed  in  the  copy  served, 
and  on  application  being  made  to  a  judge,  the 
service  was  set  aside  with  costs.  Those  costs 
were  taxed  before  the  master,  and  the  plaintiff 
proceeded  with  his  action.'  He  ultimately  ob- 
taineil  judgment  and  issued  execution  against 
the  boay  of  the  defendant,  and  he  was  accord- 
ingly taken.  He  remained  in  execution  for 
some  time,  and  now  applied  to  have  the  judge's 
order  on  which  the  master  had  taxed,  made  a 
rule  of  court.  It  was  suggested  that  no  ob- 
jection  could  exist  to  this  course. 

Heaton^  who  made  the  applicatioo,  contended 
that  at  the  time  when  the  final  taxation  of  the 
costs  in  the  cause  took  place,  no  set  off  of  the 
costs  to  which  the  defendant  was  entitled  had 
been  made.  The  defendant  was  not  bound  to 
set  off  his  costs  against  those  of  the  plaintiff, 
although  by  the  rule  of  court  of  Hilary  Term, 
2  W.  4,  he  was  at  liberty  to  do  so.  Not  having 
done  so,hi8  claim  remained  as  it  was,  and  in  full 
force.  The  plaintiff  had  satisfied  himself  for 
his  damages  and  costs  in  the  cause,  by  taking 
the  person  of  the  defendant  in  execution. 
Under  these  circumstances,  there  was  no  ob- 
jection to  the  present  application  being  granted. 

Johnson  opposed  the  application  in  the  first 
instance.  He  contended  that  the  defendant 
ought  to  have  set  off  his  interlocutory  costs 
against  the  final  costs  of  the  plaintiff,  and  thus 
reduced  the  amount  for  which  the  defendant 
was  in  execution.  Even  now  the  plaintiff  had 
no  objection  to  such  a  course  being  pursued. 

Heuton,  on  behalf  of  the  defendant,  insisted 
on  his  client's  rii;ht  to  have  the  costs  awarded 
by  the  master's  allocatur. 

Cur,  adv  vult. 


lAttledale^  J. — ^Thia  was  an  applicatioo,  in 
which  a  question  arose  as  to  setting  off  inter- 
locutory  costs.  In  the  course  of  the  cause, 
certain  interlocutory  costs  were  ordered  to  be 
paid  by  the  plaintiffto  the  defendant.  Subse- 
quently they  proceeded  to  judgment,  and  took 
the  defendant  in  execution.  The  latter  now 
applies  to  the  Court  for  the  purpose  of  obtain- 
ing payment  of  these  interlocutory  costa ;  it 
appears  that  the  plaintiff  is  willing  to  set  off 
these  costs,  and  he  contends,  that  as  there  will 
be  no  prejudice  to  the  attorney's  lien,  he  is  at 
liberty  to  do  so.  To  this  the  defendant  ob- 
jects as  he  is  not  bound  to  set  off  those  costs, 
on  the  same  principle  that  in  the  ordinary 
case  of  an  action  a  defendant  is  not  bound  to 
set  off  a  debt  due  from  the  plaintiff.  The  de- 
fendant also  contends,  that  by  taking  him  in 
execution,  the  debt  and  costs  for  which  judg- 
ment was  signed  are  as  fully  satisfied  as  if 
there  had  been  actual  payment  of  them  to  the 
plaintiff.  It  seems  to  me,  that  taking  the 
defendant  in  execution  is  the  same  as  if  the 
defendant  had  paid  the  debt  and  costs  ;  and 
consequently,  that  the  defendant  is  not  bound 
to  allow  his  costs  to  be  set  off  against  the  debt 
and  costs  recovered  by  the  judgment.  I  think 
the  present  rule  must,  therefore,  be  made 
absolute. 

Rule  absolntc.— Bmiy/  v.  htCartky,  M.  T. 
1840.    Q.  B.  P.  C. 


Court  nf  HshCeiD. 

EXPUNGING  PROOF. — REFUNDING  DIVIDENDS. 
— STATUTE  OF  LIMITATIONS. 

Dividends  are  not  refunded  as  a  matter  of 
course,  because  the  proof  of  a  debt  hue  been 
expunged  hy  a  commiuioner. 

The  Statute  of  Limitations  held  not  a  her 
against  the  proof  of  a  deht  unaeknosidedged 
Jbr  six  years,  where  the  bankrupt  gmoe  « 
bill  of  exchange  for  more  than  the  amount 
of  it,  shortly  after  the  expiration  of  the  six 
years,  and  a  few  weeks  prior  to  its  hank* 
ruptcy. 

Two  petitions  were  presented  in  this  case, 
the  first  by  the  assignees,  claiming  to  have  the 
dividends  received  by  the  respondent  Wyman, 
on  account  of  his  debt,  which  had  been  ex- 
pim^ed,  refunded,  and  the  other  by  Wyman, 
seekmg  to  have  his  debt  restored. 

In  1835  Wyman  proved  a  debt  of  875/. 
against  the  separate  estate  of  the  bankrupt 
Dear,  who  was  nis  son-in-law,  which  he  alleged 
to  be  for  an  advance  of  700/.  made  by  him  to 
Dear  in  July,  1828,  and  for  interest  thereon; 
and  he  exhibited  a  bill  of  exchange  for  1000/., 
drawn  by  Dear  upon  the  firm,  and  dated  the 
28th  of  August,  1834,  as  the  only  security  held 
by  him  for  the  debt.*  Circumstances  nxuving; 
come  to  the  knowledge  of  the  assignees  wfa]<£ 
induced  them  to  suspect  the  legally  of  that 
proof,  they  in  1838,  and  subsequent^  in  Oc- 
tober, 1840,  caused  Wyman  to  be  examined 
before  the  commissioner,  when  he  admitted 

•  The  fiat  %v8s  dated  dOth  Sept.  1834. 
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that  be  had  never  received  any  interest  upon 
his  advance,  nor  any  acknowledgment  except 
the  bil],  which,  being  dated  subsequently  to 
the  expiration  of  the  six  years  from  the  time 
of  the  advance,  the  commissioners  held  not  to 
be  a  sufficient  acknowledgment,  and  ordered 
the  proof  to  be  expunged.  The  assignees  then 
presented  a  petition  to  have  the  dividends 
which  had  been  received  by  Wyman  in  respect 
of  his  proof  refunded.  Wyman  also  petitioned 
to  have  his  proof  restored,  and  in  support  of 
his  petition  filed  affidavits,  in  which  it  was  de- 
posed that  besides  the  bill  exhibited  with  his 
proof,  a  prior  bill  had  been  given  to  him  by 
Dear,  dated  in  June,  1834,  and  that  the  bill 
exhibited  was  c^iven  m  lieu  of  tliat,  because 
Dear  was  unable  to  provide  for  it  when  it  be- 
came due. 

Spence  and  fFoodior  Wyman  (it  having  been 
agreed  that  his  petition  should  be  first  disposed 
of),  urged  the  great  length  of  time  which  had 
been  sufiered  to  elapse  between  the  proof  and 
the  objection  taken  by  the  assignees,  and  in- 
sisted that  it  was  not  competent  for  them,  after 
having  acquiesced  in  the  proof,  and  paid  divi- 
dends upon  it,  to  question  its  validity.  The 
ruling  of  the  commissioner  with  regard  to  the 
Statute  of  Limitations  could  not  be  supported, 
and  his  law  being  wrong,  it  was  not  necessary 
to  go  into  the  supplemental  case  made  by 
Wyman,  but  if  it  were,  the  explanations  given 
by  him  and  Dear  as  to  the  mode  in  which  the 
interest  had  been  calculated,  and  the  produc- 
tion of  the  prior  bill  would  be  quite  sufficient 
to  remove  all  doubt  as  to  the  right  of  Wyman 
to  have  the  proof  restored. 

Sieanston  and  S,  Miller  for  the  assignees, 
contended  that  a  biU  of  exchange  had  been 
held  not  to  be  sufficient  for  a  payment,  and 
could  not  be  deemed  such  an  acknowledgment 
in  writing  as  was  required  by  the  stat.  9  G.  4, 
c.  14.  Jones  v.  Ryder,  4  Mee-  &  W.  32;  Mar^ 
ris  V.  />m>fi,  4  Ad.  &  E.  845 ;  Rolt  v.  ^atttm, 
4  Bing.973;  Hicklin^\,  Hardy.  7  Taunt.  312; 
and  that  the  commissioner's  judgment  was  cor- 
rect even  on  that  point.  But  if  that  were  not 
the  case,  the  circumstances  connected  with 
Wyman's  claim  were  so  fraudulent  as  to  afford 
ample  grounds  for  expunging  his  proof.  In 
his  examinations  before  the  commissioner,  he 
had  confined  his  statement  to  one  bill  of  ex- 
change, dated  the  28th  of  August,  1834,  which 
being  after  the  statute  had  run,  was  voluntary 
and  void  as  against  creditors ;  but  finding  that 
his  proof  had  been  expunged  on  thb  ground, 
he  now  set  up  an  entirely  new  case,  alleging 
that  there  was  a  prior  bill  given  in  June,  1 834, 
although  he  had  on  Ms  last  examination  before 
the  commissioner  expressly  sworn  that  he  never 
had  any  communication  with  the^  bankrupt 
respecting  his  alleged  advance  previous  to  the 
receipt  of  the  bill  m  August.  This  new  case 
he  had  no  right  to  go  into,  for  it  was  analagous 
to  an  amended  or  supplemental  answer  in 
Chancery,  which  was  never  permitted  unless 
under  extraordinary  circumstances  of  surprize 
or  mistake.  Oirling  v.  Marquis  ofTownshend, 
\i)  Ves:  6^'8;  UveseuY.  fFUson,  1  Ves.  &  B. 
149.    It  was  clear  also  that  at  the  date  of.  the 


first  bill  the  bankrupt  was  aware  of  his  msol- 
I  vency,  and  contemplated  bankruptcy ;  and  his 
giving  any  security  under  such  circumstances 
was  a  fraudulent  preference.  Cook  v.  Rogers, 
7  Bing.  439.  In  fFise's  Case,  Select  Casea 
in  Chancery,  it  had  been  held  that  a  bond 
given  by  a  party  to  his  father-in-law,  with  a 
condition  that  it  should  not  be  enforced  unless 
in  the  event  of  the  obligor's  bankruptcy  or  in- 
solvency, was  void  against  creditors,  and  this 
case  was  within  the  principle  there  acknow- 
ledged, for  no  interest  was  ever  paid,  nor  any 
notice  ever  taken  of  Wyman's  alleged  advance 
until  the  eve  of  bankruptcy,  and  was  then  given 
quite  voluntarily. 

Cross,  J.— In  this  case  it  appears  that  the 
debt  was  proved  in  February,  1835,  and  nearly 
six  years  had  elapsed  before  the  enquirv  before 
the  commissioner,  which  led  to  its  being  ex- 
punged.   There  was  an  acknowledgment  from 
the  bankrupt  that  he  owed  the  debt,  and  no 
evidence  of  its  being  a  gift,  except  a  conversa- 
tion referred  to  by  Bentley;  neither  was  there 
any  evidence  of  the  bill  given  in  August,  1834, 
being  in  contemplation  of  bankruptcy,  and 
still  less  of  that  dated  in  June.     All  the  cir- 
cumstances  were  before  the  commissioner,  and 
the  question  of  fraudulent  preference  was  not 
then  thought  of;  he  decided  upon  the  Statute 
of  Limitations,  and  his  judgment  being  wrong, 
the  proof  must  be  restored.    With  regard  te 
the  assignees'  petition,  he  thought  that  it  would 
not  have  been  unreasonable  for  them  to  have 
wuted  until  the  creditor's  petition  had  been 
heard,  for  even  if  the  commissioner's  judgment 
for  expunging  the  debt  had  remained,  it  wae 
by  no  means  a  matter  of  course  that  the  divi- 
dends should  be  refunded,  and  his  Honor  said 
he  approved  of  the  observations  of  Lord  Mans* 
field  m  Bize  v.  Dickason,  I  T.  R.  286,  "  that  if 
a  man  has  actually  paid  what  die  law  would 
not  have  compelled  him  to  pay,  but  what  in 
equity  and  conscience  he  ou^ht,  he  cannot  re- 
cover it  back  again  in  an  action  for  money  had 
and  received.  So  where  a  man  has  paid  a  debt 
which  would  otherwise  be  barred  by  the  Statute 
of  Limitations,  or  a  debt  contracted  during  his 
infancy,  which  in  justice  he  ought  to  discharge, 
though  the  law  would  not  have  compelled 
payment,  yet  the  money  being  paid,  it  will  not 
oblige  the  payee  to  refund  it.^'  The  assignees' 
petition  must  therefore  be  dismissed,  and  the 
costs  of  the  respondent  paid  bv  them,  they 
taking  them,  together  ivith  their  own  costs, 
out  of  the  estate.^  The  costs  of  both  parties 
on  the  other  petition  must  also  be  paid  out  of 
the  estate. 

Es  parte  fFilson  ttnd  Ex  parte  fFyman,  in  re 
Bentley,  Dear,  ^  Co,,  February  8th,  1841. 


NOTES  OF  THE  WEEK. 


TH«  COUNTY  C0T7KTS  BILL. 

Wb  have  elsewhere  given  a  pretty  fuH 
analyais  of  the  BiU  juet  brougpht  in  with  re- 
spect to  Local  Courts,  hftvisig  already  ^ven 
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Mr.  Fox  Maule's  speech  on  its  introduction. 
(See  ante,  p.  260.)  The  principal  novelty 
in  the  Bill  seems  to  be  that  attorneys  are 
eligible  to  the  situation  of  judges  under  it, 
as  urell  as  barristers  and  pleaders. 


BKYISING   BARRISTERS- 

Wb  have  repeatedly  asserted  what  vre  con^ 
sider  to  be  tiie  true  constitutional  principle 
as  to  the  appointment  of  the  revising  barris- 
ters. Putting  all  political  feelings  aside,  we 
consider  it  to  be  dangerous  to  the  independ- 
ence of  the  bar,  and  to  the  discharge  of 
their  duties  to  their  clients,  to  give  the 
bench  patronage  accessible  to  the  bar.  We 
iare  hi  from  saying  that  down  to  the  present 
time,  either  the  bench  or  the  bar  have  suf- 
fered from  the  present  state  of  things,  but 
we  are  by  no  means  desirous  that  it  should 
be  perpetuated. 


LAW  BILLS  IN  PARLIAMENT. 


Sauie  of  Hortrif. 

Copyhold  Enfranchisement. 
Commutation  of  Manorial  Ri/i^hts. 

.    Lord  Redesdale. 
p^hese  Copyhold  Bills  have  been  consolidated, 

and  are  in  Committee.] 
For  holdinfi^  Petty  Sessions  and  Summary  Trials. 
[In  Committee.]  Earl  Devon. 

IBantff  of  €tsmmati3t. 

For  facilitating  the  administration  of  justice 
(in  Chancery),  No.  1.    Attorney  General. 
[In  Committee.] 
To  facilitate  the  Administration  of  Justice  in 
the   House  of  Lords  and  Privy  Council, 
No.  2.  SirE.  Sugden. 

[In  Committee.] 
County  Courts.  Mr.  F.  Maule. 

[For  2d  reading.] 
To  remove  objections    to  the  admission  of 
evidence  on  the  ground  of  interest. ' 

Mr.  C.  BuUer. 
To  amend  the  Law  of  Costs.     Sir  F.  Pollock. 
To  alloif  Writs  of  Error  in  Mandamtts. 

Sir  F.  Pollock. 
Poor  Law  Amendment.  [In  Committee.] 
For  the  Re^ifltrationof  Parliamentary  Electors 

[In  Committee.]  Lord  John  Russell. 

Fur  .the  better  regulation  of  Railways. 

Mr.  Labouchere. 
County  Coroners'  Election.     Mr.  Packin^ton 
Drainage  of  Lands.  Mr.  Handley. 

Desijfns  Copyright,  [For  lid  reading.] 

Tithes  Recovery.  Captain  Pechell. 

For  rendering  a  Release  as  effectual  as  a  Lease 
and  Release.  [Mr.  James  Stewart,] 

[For  2d  reading.T 
To  appoint  a  Pablic  Prosecutor. 

Lla  Select  Committee.]       Mr.  Ewarf . 


Turnpike  Acts  Continuance. 

Mr.  P.  Manle. 
To  exempt  Tithes  from  Parochial  Assessments. 

Mr.  Hodges. 

SMALL  DBBT  COI7RT8, 

Atherstone.  Lincoln. 

Blackburn.  Newark. 

Burnley.  Runcorn. 

East  Retford.  St.  Helens. 

Exeter.  Salisbury. 

Gainsborough.  Sleaford. 

Hatfield.  Stoke-upon-Trent. 

Ilfracombe.  Sunderland. 

Kidderminster.  Totne:»s. 

Kin^^snorton.  West  Bromwicb. 

Lauucestun.  Wigan. 

The  time  for  the  first  reading  of  Small  Debt 
Court  Bills  has  been  extended  to  the  26th 
April. 


THE  EDITOR'S  LETTER  BOX. 


We  doubt  the  utility  of  the  plan  sujrf^rested 
by  "  An  Old  Subscriber,"  as  to  the  extension 
of  the  present  Count jr  Courts. 

We  cannot  recommend  any  work  in  parti- 
cular to  K.  His  own  iud|rnaenty  with  the  ordi- 
nary formSf  will  enable  him  to  effect  his  ob- 
ject. 

A  correspondent  refers  to  the  statejnent  in 
Vol.  17»  p.  15,  of  this  work,  that  candidates 
are  required  to  answer  not  less  than  three  heads 
of  the  examination,  of  which  Common  Law  and 
Equity  are  to  be  two,  and  he  inquires  "  why 
those  two  heads  should  be  chosen  as  perfectly 
necessary  i  He  states  he  is  in  an  office  where 
they  have  no  Chance rv  practice,  and  therefore, 
whatever  knowleds^e  he  may  gvLin  in  that  de- 
partment will  be  by  reading  alone."  We  un- 
derstand that  as  an  admission  at  Coinmoa 
Law  entitles  the  party  to  be  admitted  in  Chan- 
cery without  a  second  examination,  the  Courts 
expect  that  the  examination  should  ^  an 
efficient  one  in  both  branches  of  practice.  It 
would  be  very  inconvenient  to  the  Candidates, 
as  well  as  the  Examiners,  to  have  a  double 
examination.  The  present  plan  seems  to  an- 
swer every  useful  purpose. 

A  candidate  having  passed  his  examination, 
but  not  having  been  admitted  or  enrolled,  in 
consequence  of  an  intention  to  reside  a  few 
years  on  the  continent,  will,  according  to  the 
present  rules,  on  his  return  to  Enghind,  be 
entitled  to  admission  without  the  necessity  of 
undergoing  a  second  examination. 

We  will  endeavour  to  find  room  for  the 
proposed  paper  on  Mr.  Serjeant  Talfourd^a 
Copyright  BiU. 

The  letter  of  G.  E.  shall  be  inserted. 

Several  communications  on  the  ConUy 
Courts  scheme  arrived  too  late  to  be  avail^ible 
this  week.  It  will  be  necessary,  amongst 
other  alterations,  to  give  creditors  not  residiag 
in  the  same  county  us  their  detttars^  a  right  to 
sue  in  the  Superior  Courts,  if  they  think 
proper. 


STiie  ftrgal  0hwvt^tv^ 
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REMARKABLE  TRIALS. 


CASB  OP  TUB  BARL  09   OAHDIOAK. 

This  trial  came  oo  l>efore  Lord  Denman,  the 
Lord  High.  Steward,  ia  the  Hoate  of  Lords,  on 
Tuesday  the  16th  of  February,  1^1.  Ia  add- 
ing this  case  to  our  collection  of  ''  Remark- 
able Trials,"  we  shall  state  only  such  partsfof 
the  case  as  we  deem  to  be  of  legal  Importance, 
or  which  bear  apon  the  unexpected  result  of 
die 


The  AtiMrneg  OenertU, — ^An  indictment  had 
been  foand  against  a  peer  of  the  realm  by  a 
grand  jury  of  the  country,  cliarging  him  with 
a  feloay,  the  punishment  of  which  was  trans- 

Sortation  or  imprisonment*  That  indictment 
ad  been  remoTed  before  their  Lordships. 
The  indictment  was  framed  on  an  act  of  par- 
llaiiient  which  was  passed  in  the  first  year  of 
the  rdgn  of  her  present  Miyesty.  It  charged 
the  noble  prisoner  with  having  fired  and  shot 
at  Captain  Harvey  Tuckett,  with  several  in- 
tents, which  were  stated  In  the  indictment. 

By  the  common  law  of  England,  wherever 
death  did  not  ensue,  personal  violence  did  not 
amount  to  more  than  a  misdemeanor,  and  if 
the  part¥  wounded  by  it  did  not  die  within  a 
year  ana  a  day,  no  felony  was  committed.  The 
first  act  of  parliameat,  which  punitihed  the  per- 
sonal violence  as  a  felony,  where  death  did  not 
ensue,  was  the  5th  Henry  4,  c.  5,  whereby  cer- 
tain personal  injuries  not  attended  with  death, 
were  made  felony,  without  benefit  of  clergy. 

Then  came  the  Coventry  act,  the  22d  and 
23d  Charles  2,  whereby  any  one  lying  in  wait 
and  wounding  another  witn  intent  to  maim, 
disfigure,  aaddisable  him,  was  declared  guilty 
of  felony,  without  benefit  of  clergy.  In  both 
these  instanees  no  offence  was  commitied,  un- 
less a  wMmd  waslaflicted;  and  it  was  not  till 
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the  9th  Geo.  1,  commonly  called  the  Black 
act,  that  the  attempt,  where  no  wound  was  in* 
flicted,  was  made  a  felony. 

By  that  act  it  was  enacted  that  '*  if  any  per^ 
son  should  wilfttlly  or  malitdously  shoot  at 
another  id  any  dWelling-house  or  other  place'^ 
which  may  endanger  either  killing  or  the  m%im« 
ing  him,  he  should  be  held  guilty  of  felony, 
without  benefit  of  clergy,  even  though  no 
wound  were  given,  and  no  evil  consequences 
ensued  from  the  attempt.  But  It  was  deter- 
mined under  that  statute-— and  in  fislmess  to  the 
noble  prisoner  he  was  bound  to  remind  their 
Lordships  of  the  decision— that  unless  the 
case  were  such  as  would  have  made  it  mur* 
der  In  case  death  had  ensued,  no  offence 
was  committed  under  it.  That  was  decided  ia 
**  Rea.  T.^ds/iAMflrdf.'*— Leach's  Crown  Cases, 
vol.  II,  p.  466  :^««  The  offence  chaiged  In  this 
Indicttnent,  is  described  by  the  statute  on 
which  it  is  framed  in  very  few  and  very  clear 
words  $  which  are, '  that  if  any  person  or  per* 
sons  shall  ^Ifully  and  maliciously  shoot  at  any 

Eerson  in  any  dwelling-house  or  other  place, 
e  shall  be  adjudged  guilty  of  felony,  without 
benefit  of  clergy.'  The  word  maliciously  is 
made  to  constitute  the  very  essence  of  this 
crime;  no  act  of  shooting,  therefore,  will 
amount,  under  this  statute,  to  a  capital  offence, 
unless  It  be  accompanied  with  such  circum- 
stances as  in  construction  of  law  would  have 
amounted  to  the  crime  of  murder,  if  death  had 
ensued  from  such  act.  This  proposition  most 
clearly  and  unavoidably  results  from  the  legal 
interpretation  of  the  word  *  msJicioosly,'  as  ap- 

Elied  to  this  subject ;  for  there  is  no  species  of 
omicide  in  which  malice  forms  anj  ingredi- 
ent but  that  of  murder ;  and  it  follows,  that 
neither  an  accidental  shooting,  nor  a  shooting 
in  the  transport  of  passion,  excited  by  such  a 
degree  of  provocation  as  will  reduce  homicide 
to  the  offence  of  manslaughter,  are  within  the 
meaning  of  the  statute ;  for  from  both  of  these 
cases  the  law  excludes  every  idea  of  malice." 

Things  continued  upon  this  footing  until  the 
act  of  the  4dd  George  3,  comtnonly  esJ^ 
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Lord  Ellenborou^h*B  act,  was  passed*  That 
act  did  not  repeal  the  Black  act,  bat  extended 
its  provisions;  and  amoiuif  others  of  its  enact- 
ments was  this— ^that  "  if  any  person  should 
wilfully,  maliciously,  and  unlawfully  shoot  at 
another  with  intent  to  murder,  maim,  disfifure, 
or  disable  him,  or  to  do  him  some  other  grie?^ 
ous  bodily  harm,  he  should  be  guilty  of  felony 
without  benefit  of  derffy.  And  that  act  con* 
tuned  an  express  proviso,  that  if  it  should  ap* 
pear  on  the  trial  that,  if  death  had  ensued,  the 
oflfdtfce  would  not  have  amounted  to  murder, 
the  person  indicted  should  be  acquitted.  Their 
Lordships  would  observe,  that  by  that  act  it 
was  a  capital  offence  to  ahoot  at  any  of  her 
Majesty's  subjects,  with  intent  in  so  doinsr  to 
maim,  disfigure,  or  disable  them,  or  to  do  them 
some  other  grievous  bodily  harm ;  but  it  was 
only  a  case  within  the  statute,  supposing  that 
it  would  have  amounted  to  murder  had  death 
ensued. 

The  next  statute  was  the  9th  George  4,  c.  31, 
which  was  commonly  called.  Lord  Lansdowne's 
•ct,  because  that  nobleman,  as  Secretary  of 
State,  had  introduced  it  into  parliament.  That 
act  was  entitled,  "  An  act  to  consolidate  and 
amend  certun  acts  relating  to  offences  against 
the  person.''  It  repealed  the  Black  act  and 
Lord  EUenborough's  act,  but  it  contained  a 
similar  provision  to  Lord  EUenborough's  act. 
By  the  llth  clause  it  was  enacted  that  if  any 
person  unlawfully  and  maliciously  shall  shoot 
at  another  with  intent  to  murder  hun,  he  shall 
t>e  guilty  of  felony,  and,  if  convicted,  shidl  suf- 
fer death  as  a  felon.  By  the  12th  clause,  it 
was  enacted,  that  if  any  person  shall  unlawfuUy 
and  maliciously  shoot  at  another  with  intent  to 
maim,  disfigure,  or  disable  him,  or  to  do  him. 
some  other  grievous  bodily  harm,  he,  too,  shall 
^guilty  of  felony^  and,  IS  convicte4»  shall 
suffer  death  as  a  felon.  That  act  also  contained 
the  same  proviso  as  was  contained  in  Lord 
EUenborough's  act — namely,  that,  if  on  the 
trial  it  should  appear  that  in  case  death  had 
ensued  the  offence  would  not  have  amounted 
to  murder,  the  prisoner  should  be  entitled  to  an 
acquittal.  It  was  still,  however,  a  capital  of- 
fence to  shoot  at  another  with  intent  to  mur- 
der, maim,  disfigure,  or  disable  him,  even 
though  no  wound  should  take  place. 

Things  were  on  this  footing  untU  the  act  was 
passed  on  which  this  indictment  is  founded. 
That  act  received  the  royal  assent  on  the  17tb 
of  July,  1837,  is  known  as  the  1st  of  Victoria, 
c.  85,  and  is  entitled  "  An  act  to  amend  the  law 
relating  to  offences  a|fainst  the  person."  It 
recites,  "  Whereas  it  is  expedient  to  amend  so 
much  of  an  act  passed  in  the  9th  year  of  the 
reign  of  King  (korge  4,  as  relates  to  any  per- 
son who  shall  unlawfully  and  malicionsly  shoot 
at  any  person,  or  who  shaU  by  drawing  a  trig- 
ger or  m  any  other  manner  attempt  to  ducharge 
apy  kind  of  loaded  arms  at  any  person,"  &c.; 
and  then  it  repeals  9th  Geoi^e  4,  c.  31,  pro 
ianio^  Then,  by  the  second  section  it  enacts, 
that,  "ivhoNsoever  shall  stab,  cut,  or  wound  any 
person,  or  shall  by.  any  means  whatsoever  eanse 
to  any  person  any  bodUy  ii^ury  dangerous  to 
life,  with  int^t  in  any  of  the  casps  aforesaid 
to  commit  murder*  shall  be  cuUty  of  felony, 


and,  being    convicted    thereof  shall    auffet 
death."    Therefore,  by  this  act,  to  ahoot  at 
and  give  a  wound  dangerous  to  life  remains  a 
capiud  offence :  but  to  shoot  at  any  person, 
whereby  no  wound  is  inflicted,  is  no  longer  a 
^capital  offence;  but  is  only  a  felony  punishable 
by  transportation  or  imprisonment,  whether 
tfie  intent  be  murder  or  any  other  grievous  bo- 
dily harm.    By  the  third  section,  it  is  enacted, 
that,  "  ivhosoever  shaU  shoot  at  any  person,  or 
shall,  by  drawing  a  trigger  or  in  any  other 
manner,  attempt  to  discharge  any  kind   of 
loaded  arms  at  any  person,  or  shaU  attempt  to 
drown,  suffocate,  or  strangle  any  person,  with 
intent  in  any  of  the  cases  aforesaid  to  commit 
the  crime  of  murder,  sbaU,  although  no  bodily 
injury  shall  be  effected,  be  guUty  of  felony, 
and,  bemg  convicted  thereof ,  shall  be  liable  at 
the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  his  or  her  na- 
tural life,  or  for  any  term  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceding  three  years."    By  the  fourth  section,  it 
is  enacted,  that,  "  whosoever  unlawfuU j  and 
maliciously  shaU  shoot  at  any  person,  or  shall, 
by  dramng  a  trigger  or  in  any  other  manner, 
attempt  to  discharge  any  kind  of  loaded  surms 
at  any  person,  or  shall  stab,  cut,  or  wound  any 
person,  mth  intent  in  any  of  the  cases  afore- 
said to  maim,  disfigure,  or  disable  such  person, 
or  to  do  some  other  grievous  bodily  mutn  to 
such  person,"  shall  be  guilty  of  felony,  and  be 
liable  to  the  same  penalties  as  are  contained  in 
the  third  section  of  the  act.      Now  this  act 
contidned  no  such  provision  as  was  contained 
in  Lord  EUenborough's  act,   or  in   the   9th 
Oeorge  4,  which  it   would    be   material  for 
their  Lordships  to  recoUect,  when  they  came  to 
consider  of  their  judgments  on  the  second  and 
third  counts  of  the  present  indictment.     He 
was  happy  to  inform  their  Lordships  that  this 
indictment  contained  no  counts  on  the  ca|ntal 
charge.    A  wound  was  inflicted :  but  the  pro- 
secutor, in  the  discharge  of  his  duty,  did  not 
think  it  right  to  aver  that  any  wound  danger- 
ous to  life  nad  been  inflicted. 

The  first  count  charged  the- noble  Lord  vrith 
having  shot  at  Captain  Tuckett,  with  intent  to 
commit  murder,  llie  second  count  cfaaiigred 
him  with  the  same  act,  with  intent  to  maim, 
disfigure,  or  disable  Gaptun  Tuckett  $  and  ike 
third  count  with  intent  to  do  him  some  other 
grievous  bobUy  harm.  Now  it  was  for  thdr 
Lordships  to  say,  whether,  upon  the  facta  whi^ 
he  would  now  detaU  to  them,  every  one  of 
these  counts  must  not  be  considered  fully  sap- 
ported  and  established. 

The  substance  of  the  evidence,  which  it 
would  be  his  duty  to  place  before  their  Lord* 
ships  was  this  :-^n  the  12th  of  September 
last,  the  noble  Earl  then  at  the  bar,  fought  a 
duel  with  pistols  on  Wimbledon  Common, 
with  Captain  Harvey  Tuckett,  and  wounded 
him  at  the  second  exchange  of  shots.  It  would 
appear  from  the  evidence  of  the  wftacsaet, 
whom  he  should  call  before  their  Lordships, 
that  about  five  o'elock  In  the  afternoon  of  that 
day  two  carriages  were  seen  to  come  froaa  op- 
posite directions  npon  Wimhltdoa-eonason, 
and  that  a  party  alighted  from  each.    It  was 
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radentfinom  their  prooeedlng^  that  a  duel  was 
ia  contemplation.  They  came  to  a  ]>art  oif 
Wimbledon  which  lies  between  the  road  run- 
ning to  Lord  Spencer's  park  and  the  windmill 
on  the  common.  The  seoonds  went  upon  tbe 
ground,  and  made  the  usual  preparations. 
The  principals  were  then  placed  at  a  distance 
of  twelve  yards  from  each  other.  TUey  ex- 
changed shots  without  effect.  They  then  re- 
ceiv(^  from  their  seconds,  each  another  pistol. 
They  again  fired ;  and  this  time  Captain  Tuc- 
kett  was  wounded  by  the  Earl  of  Cardigan. 
There  came  up  to  the  spot,  almost  immediately 
•flerwards,  Mr.  Dann,  (a  miller,)  and  his  son, 
mth  Sir  James  Anderson,  a  surgeon,  who  had 
been  standing  close  by,  and  observing  the  whole 
transaction.  Tbe  wound  of  Captam  Tockett 
was  examined;  it  Jbled  copiouslv;  but  fortu- 
nately— and  he  was  only  doing  the  noble  Earl 
at  tbe  bar  common  justice,  when  he  expressed 
his  conviction  that  no  man  was  more  rejoiced 
al  the  circumstance  than  the  noble  Earl  himself 
— fortunately  the  wound  was  not  of  a  danger- 
ous nature.  The  parties  were  removed  from 
the  ground  by  Mr.  Dann,  who,  being  a  con* 
stable,  told  the  parties  that  they  must  all  con- 
sider themselves  as  bdng  in  his  custody.  Sir 
James  Anderson  requested  permission  to  re- 
move Captain  Tuckett  to  hu  onu  house  in 
London,  a  request  which  was  acceded  to  on 
his  giving  a  pledge  that  Captain  Tuckett  would 
appear,  when  he  was  required,  on  recovering 
from  his  wound.  The  miller  Dann  then  took 
Captain  Douglas  and  the  other  parties  into 
custody.  Captain  Douglas  being  the  second  of 
the  Earl  of  Cardigan,  as  Captain  Wainwright 
was  the  second  of  Captain  Tuckett.  The 
noble  Earl  had  at  that  time  a  pistol  in  his  hand. 
A  case  of  pistols  was  lyinf  on  the  ground. 
One  of  them,  which  bore  his  crest,  the  noble 
Bnrl  dumed  as  his  own.  The  Earl  of  Cardi- 
gan and  Captun  Douglas  were  then  carried 
before  the  majpstrates  at  Wandsworth. 

Though  moralists  of  the  highest  authority 
have  defended  duelling,  it  remuns  for  your 
Lordships  to  consider  what  duelling  is  by  the 
law  of  England.  By  tbe  law  of  England  there 
can  be  no  doubt  that  parties  who  meet*  delibe- 
rately to  light  a  duel,  are  guilty  of  murder  if 
death  ensues.  It  will  be  my  duty  to  state  to 
TOur  Lordships  tbe  leading  authorities  in  the 
law  on  this  subject — I  mean  Sir  M.  Hale,  Mr. 
Seijeant  Hawkins,  Sir  Michael  Foster,  and 
Mr.  Justice  Blackstone.  The  Attorney  General 
then  read  the  following  extract  from  Sir  M. 
Hale's  Piacita  Coranw,  p.  453 :— "  If  j4.  and 
B.  fall  suddenly  out,  and  they  presentlv  agree 
to  fight  in  the  field,  and  run  and  fctcn  their 
weapons,  and  fo  into  the  field  and  figh^  and 
j4,  kills  B',  this  is  not  murder  but  homicide, 
for  it  is  but  a  continuance  of  the  sudden  fall- 
ing out,  and  the  blood  was  never  cooled  i  but 
if  there  were  deliberation,  as  that  they  meet  the 
next  day,  nay,  though  it  were  the  same  day,  if 
there  were  such  a  competent  distance  of  time, 
that  in  common  presunipiion,  they  had  time  of 
deliberation,  then  it  is  murder."  Again,  in 
Hawkins's  Pleas  of  the  Crown,  c.  31,  s.  21, 

it  seems  agreed,  that  wherever  two  persons 
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in  cool  blood  meet  and  fight  on  a  precedent 
quarrel,  and  one  of  them  is  killed,  the  other  is 
guilty  of  murder,  and  cannot  help  himself  by 
alleging  that  he  was.  first  struck  by  the  de- 
ceased ;  or  that  he  had  often  declined  to  meet 
him,  and  was  prevailed  upon  by  his  impor- 
tuniiy ;  or  that  it  was  his  intent  only  to  vindi- 
cate his  reputation ;  er  that  he  meant  not.  to 
kill,  but  onlv  to  disarm,  his  adversary;  for 
since  he  deliberately  en^;aged  in  an  act  highly 
unlawful,  in  defiance  of^the  laws,  he  must  at 
his  peril  abide  the  consequences  thereof.  And 
hence  it  clearly  follows,  that  if  two  persons 
quarrel  over  night,  and  appoint  to  fight  the 
next  da]r,  or  quarrel  in  the  morning  and  agl^ee 
to  fight  in  the  afternoon,  or  such  a  consider- 
able time  after,  by  which,  in  common  intend- 
ment, it  must  be  presumed  that  the  blood  was 
cooled,  and  then  tney  meet  and  fight,  and  one 
kill  the  other,  he  is  guilty  of  murder.^  And 
wherever  it  appears  from  the  whole  circum- 
stances of  the  case,  that  he  who  kills  another 
on  a  sudden  quarrel  was  master  of  his  temper 
at  the  time,  he  is  guilty  of  murder ;  as,  if  alter 
the  quarrel,  he  fall  into  other  discourse  and 
talk  calmly  thereon ;  or  perhaps  if  he  have  so 
much  consideration  as  to  say  that  the  place 
wherein  the  quarrel  happens  is  not  convenient 
for  fighting ;  or  that  if  he  should  fight  at  pre* 
sent,  he  should  have  the  disadvantage  by  rea- 
son of  the  height  of  his  shoes,  &c."  That 
related  to  Lord  Moriey's  case,  where,  as  their 
Lordships  might  be  aware,  some  stress  was 
laid  upon  that  circumstance.  Aj^in,  Sir  M. 
Foster,  in  his  discourse  upon  homicide^  s.  6; — 
"  Deliberate  duelling,  if  death  ensueth,  is,  in 
the  eye  of  law,  murder ;  for  duels  are  gene- 
rally founded  in  deep  revenge ;  and  though  a 
person  should  be  drawn  into  a  duel,  not  upon 
a  motive  so  criminal,  but  merely  upon  the 

SUDGiilio  of  what  the  swordsmen  falsely  call 
onour,  that  will  not  excuse  j  for  he  that  de- 
liberately seeketh  the  blood  of  another  upon  a 
private  quarrel  acteth  in  defiance  of  all  laws^ 
uuiuan  and  divine,  whatever  his  motive  may  be. 
But  if,  as  I  said  before,  upon  a  sudden  quarrel 
the  parties  fight  upon  the  spot,  or  if  they  pre- 
sently fetch  their  weapons  and  so  into  the  field 
and  fight,  and  one  ot  them  falleth,  jt  will  be 
but  manslaughter ;  because  it  may  be  presumed 
the  blood  never  cooled.  It  will  be  otherwise 
if  they  appoint  to  fight  next  day,  or  even  upon 
the  same  day  at  such  an  interval  as  that  the 
passion  may  have  subsided :  or  if,  from  any 
circumstances  attending  the  case,  it  may  be 
reasonably  concluded  that  their  judgment  had 
actually  controuled  the  first  transports  of  pas- 
sion before  they  engaged.  The  same  rule  will 
hold,  if  after  a  ouarrel  they  fall  into  other  dis- 
course or  diversions,  and  continue  so  engaged 
a  reasonable  time  for  cooling."  Finally,  Black* 
stone,  in  the  4th  volume  of  his  Commentaries, 
p.  199,  when  defining  murder,  says — "This 
takes  in  the  case  of  deliberate  duelling,  where 
both  parties  meet  avowedly  with  an  intent,  to 
murder,  thinking  it  their  duty  as  gentlemen, 
and  claiming  it  as  their  right,  to  wanton  with 
their  own  lives  and  those  of  their  fellow  crea- 
tures, without  any  warrant  or  authority* from 
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any  power,  eltber  4Mm  or  ImmMi,  but  in 
direct  rontndli^iiiFfi  to  tlie  laws  both  of  Gocf 
and  man ;  and  therefore  the  law  has  justly 
Ii3ced  the  crime  and  pnnishmeot  of  mfnrder  on 
them,  and  on  their  seconds  also.**  These  were 
the  highest  authorities  known  to  the  law  of 
England.  The  same  doctrines  were  laid  down 
by  the  learned  jndges  In  a  recent  trial  for  the 
III  order  of  a  person  named  Mirfin;  and  also 
still  more  fnlly  in  a  late  trial  of  Sir  John  Jeff- 
cott,  for  killing^  his  opponent  in  a  dnel. 

Having  thas  read  to  their  Lordships  the 
se?eral  definitions  of  the  crinr^of  murder,  as 
laid  down  in  all  the  hooks  of  hi|^  authority 
on  the  subject,  and  the  construction  put  hy  the 
law  on  certain  acts,  as  they  affected  the  life  or 
death  of  a  party ;  and  having^  seen  in  the  acts 
ofOeo.  3,  Geo.  4,  and  the  act  of  her  present 
Majesty  which  he  had  quoted,  that  their  Lord- 
ships had,  as  one  of  the  Houses  of  Parliament, 
leitiBlated  with  the  same  intention,  he  could 
not  see  how  they  could  come  to  any  other  con- 
clusion than  that  to  which  he  had  ventured  to 
direct  their  attention.  The  acts  of  the  nol>le 
Lord,  the  prisoner  at  the  bar,  were  those  with 
respcMrt  to  which  it  had  evidently  been  the  in- 
tention of  parliament  to  lefi^islate.  The  cir- 
cumstances vvliich  he  should  be  able  to  lay 
before  their  Lordships  in  evidence  would  show, 
that  it  had  been  the  mtention  of  Lord  Cardif^an 
to  fire ;  that  he  had  fired  twice  with  delibe- 
rate aim ;  and  that  he  had  wounded  his  an- 
ta^nist.  These  circumstances  showed  that  be 
mnst  lie  supposed  to  have  intended  those  acts, 
and  if  he  bad  acted  with  ivilfol  delilieration, 
and  that  death  had  ensued,  it  would  have  been 
a  case  of  murder.  Any  other  cooclusion  on 
tlie  part  of  their  Lordships  must  be  on  the 
supposition  that  the  whole  of  the  circumstances 
had  been  the  result  of  a  series  of  accidents ; 
that  the  parties  had  ((narrelled  in  the  heat  of 
blood ;  that  they  found  themselves  by  accident 
at  Wimbledon,  armed  with  pistols,  and  each 
attended  bv  a  friend,  who  acted  as  seconds, 
and  that  the  duel  was  the  consequence— a 
supposition  which  would,  he  submitted,  lie  ut- 
terly at  variance  with  the  case  which,  as  he 
was  instructed,  he  should  be  able  to  lay  before 
them.  With  refpect,  then,  to  the  second  and 
third  counts  of  the  indictment,  he  was  at  a  loss 
to  conjecture  on  what  ^rround  the  charges  there 
made  could  be  defended ;  bnt»  even  in  the  case 
of  the  second  count,  supposinf^  that  death  had 
enflued,  aod  it  could  bo  considered  only  -as 
manslaughter,  still  it  appeared  to  him  that  to 
the  third  eount  there  could  be  no  good  defence. 

For  this  conclusion  he  had  the  authority  of 
a .  case  which  had  lately  been  argued  before 
the  fifteen  judges,  and  on  which  they  aU  agreed, 
with  the  exception  of  two  who  doulited,  but 
did  not  dissent  from  the  opinions  of  their 
learned  brethren.  Of  the  great  learning  and 
high  legal  authority  of  the  two  iud^es  who 
doubted  on  that  occasion,  he  could  not  speak 
too  highly.  Tlie  presence  of  one  of  them,  his 
Grace  the  Lord  High  Steward  (Lord  Dennian), 
prevented  him  from  mentioning  him  in  those 
terms  which  he  should  otherwise  be  disposed 
to  doi  but  of  the  other  learned  judge  (Mr. 


Justice  Littledale)  he  waa  sure  that  be  only 
spoke  the  opitiioB  of  the  proftoion  Co  which 
he  bad  the  honour  to  belonc  when  he  said» 
that,  for  his  great  legal  knowledge,  there  had 
not  been  for  a  long  time  a  brighter  omameat 
to  the  bench,  and  that  it  would  be  long  before 
they  should  see  his  like  again.  But  the  ease 
to  which  he  was  about  to  call  the  atteotioa  of 
their  Lordships  was  one  in  which  thbteea  of 
the  learned  judges  were  of  one  opinion.  The 
case  to  which  he  referred  was  to  he  found  in 
the  second  volume  of  Afootiy*s  Crowm  Cnca, 
p.  40.  The  case  was  tried  before  Mr.  Baroa 
Parke,  on  the  Norfolk  8pritt>c  Ohreuit,  in 
1838.  It  is  entitled  •'Anonymous."  The 
name  of  the  prisoner  is  not  given,  but  the  re- 
port seems  very  authentic,  and  it  seems  to  he 
in  the  words  of  the  case  submitted  by  the 
learned  lodges  for  the  opinion  of  tbor  bre- 
thren. It  would  he  found  expressly  In  point. 
The  opinion  of  the  jndges  was  requested  by 
Mr.  Baron  Parke  and  his  colleague  on  two 
questions  which  arose  on  the  Norfolk  Circnit : 
it  Was  the  first  t>niy  that  was  material  here. 
The  case  recited  the  9th  of  Geo.  4,  and  the 
1st  of  Victoria,  and  pointed  out  the  circum- 
stance that  the  act  of  Queen  Victoria  did  not 
contain  the  same  proviso  as  Lord  EUenbo- 
rough's  act  and  Lord  Lansdowne'a  act.  It 
submitted  this  question  for  the  opinion  of  the 
judges — Is  it  anjtlefence  to  an  indicrtment  for 
wounding  with  intent  to  maim,  that  if  death 
had  ensued,  that  offence  would  not  be  murder 
but  manslaughter?  Now,  their  Lordships 
would  observe  that  shooting  at,  with  intent 
to  maim  or  disable,  and  stabbing  with  intent 
to  maim  or  disable,  are  in  the  same  trategory, 
are  mibjet't  to  the  same  punishment,  and  most 
be  attended  with  the  same  resuHa.  This, 
therefore,  would  have  the  same  authority  as  if 
the  question  submitted  by  Mr.  Baron  Parke 
had  lieen  whether,  on  an  indit*tinent  for  shoot* 
ing  at,  with  intent  to  disable,  it  would  be  a 
defence  to  show  that  if  death  had  ensued  the 
crime  would  not  have  amounted  to  murder. 
The  arguments  are  not  given,  but  this  is  the 
decision  of  the  judges :  — **  At  a  meeting  of  the 
judges  in  Easter  Term,  1838,  they  all  thought 
it  to  be  how  no  defence  to  such  indictment, 
that  if  death  had  ensued  the  crime  tvoold  not 
have  amounted  to  murder,  but  to  manalaughter, 
except  Lord  Den  man,  the  Chief  Juatlce,  and 
Mr.  Justice  Littledale,  who  doubted.**  They 
did  not  dissent,  they  only  doubted.  The  other 
thirteen  judges  seemed  dearlvto  hold  that  this 
would  not  amount  to  any  defence;  and  he 
humbly  apprehended  they  probably  reasoned 
in  this  manner— that  the  intention  of  the  le- 
gislature being  to  mitigate  the  penal  code,  aad 
make  those  offences  which  before  were  capital 
now^  onlv  punishable  by  transportation,  the 
quality  of  the  offence  was  not  to  he  precisely  the 
same ;  and  that  if  there  were  maimin|^  or  dis- 
abling, or  grievous  bodily  harm,  done  when 
there  was  a  sudden  onarrel  in  the  heat  of  the 
blood  without  premeditation,  that  still  it  should 
not  be  an  offence  within  the  section  of  this 
act  of  parliament,  which  gave  a  dncretiooary 
power  to  the  court  before  which  the  offence  la 
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trted  either  to  transport  for  fifteen  years^  or  to   of  evidence,  to  connect  that  Captain  Harvey 


imprison  for  a  un^ie  hour.  Therefore  those 
learned  judf^s,  seeing  the  discretionary  power 
ipven-T-seeinj^  the  omission  of  a  proviso — see- 
tug  it  was  no  longer  a  capital  offence,  came  to 
the  conclusion  that  the  offence  was  committed, 
althongh  if  death  had  ensued  the  crime  would 
not  have  amounted  to  murder.  He  would 
conclude  with  respectfully  expressing  his  con- 
viction il^t  their  Lordships'  judgment  in  this 
case,  whatever  it  might  be^  would  be  according 
to  law  and  the  justice  of  the  case,  and  thac 
their  Lordships  would  preserve  that  high  re- 
pntation  in  Uie  exercise  of  their  judicial  func- 
tions, which  had  been  so  long  eigoyed  by  their 
Lordships'  ancestors. 

The  evidence  on  the  part  of  the  prosecntion 
having  been  concluded. 

Sir  miiiam  FoileU  said,  I  submit  to  your 
Lordships  that  no  case  has  been  made*  out 
which  calls  for  an  answer  from  the  noble  Lord 
at  the  bar ;  and  I  think  ^our  Lordships  will 
agree  ivith  me  in  considenng^  that^  the  counsel 
for  the  prosecution  have  failed  in  proving  a 
material  part  of  their  case.    Your  Lordships 
will  observe  that  this  is  an  indictment  contain- 
ing several  counts  ;  the  first  of  which  charges 
the  noble  Lord  with  feloniously  and  unlaw- 
fully  shooting  at  Harvey  Garnett  Phipps  Tuc- 
ketl  with  a  pistol  loaded  with  gunpowder  and 
liall,  intendmg  thereby,  of  his  malice  afnre- 
thoogbt,  the  said  Harvey  Oarnett  Phipps  Tuc- 
kets to  kOl  and  murder.    In  the  seCond  count 
he  IS  charged  with  intending  to  maim  and  dis- 
able the  same  person;  ancf  in  the  last  count 
he  is  charged  with  intending  to  do  him  some 
grievous  bodily  harm.    My  Lords,  1  apprehend 
it  is  not  necessary  to  cite  to  your  Lordships 
any  authority  to  snow  that  the  prosecutor  is 
bound  to  prove  the  Christian  name  and  sur- 
name  of  the  party  against  whom  the  alleged 
oflTence  ia  committed,  and  that  if  he  fails  to 

Erove  either  che  christian  name  or  the  surname, 
e  fails  in  his  case.  Now,  there  is  no  evidence 
whatever  ta  show  that  the  person  against  whom 
the  shot  was  discharged  was  Harvey  Garnett 
Phipps  Tuekett.  TImb  evidence  before  your 
Lordships  would  rather  lead  to  a  contrary 
presumption,  if  presumption  could  be  acted 
upon  in  a  case  like  this.    I  apprehend  that 


Tuekett  mth  the  Captain  Tuekett  of  whom 
Mr.  Codd  speaks,  or  with  the  gentleman  sup- 
puscd  to  be  connected  with  this  transaction. 
I  therefore  submit  that  my  learned  friends 
have  entirely  failed  In  au  essentia!  part  of  the 
case  for  the  prosecution.  I  would  beg  leave 
to  refer  your  Lordships  to  the  case  of  The  King' 
V.  RabinsoH,  Holt  595.  in  which  it  is  laid  down 
that  it  is  essentially  necessary  to  prove  the 
christian  and  surname  of  the  party  against 
whom  the  offence  is  alleged  to  have  been 
committed ;  srtd  there  is  no  proof  of  his  chris- 
tian name  in  this  case. 

The  Mtorney  General,  —  My  Lords,  tho 
question  is,  whether  there  is  any  evidence  what- 
ever to  prove  ihe  fact  of  the  christian  name 
of  Captain  Tuekett,  the  gentleman  wounded. 
If  there  is  the  smallest  scintilla  of  evidence  on 
this  point,  the  prosecution  cannot  be  stopped 
on  the  ground  taken  up  by  my  learned  friend. 
We  are  now  as  if  we  were  before  a  jury,  and 
the  learned  jinlges  who  presided  were  called 
upon  to  direct  an  acquittal  upon  the  ground 
that  there  was  no  eviaence  for  their  consider- 
tion.  I  submit  to  your  Lordships  that  there 
is  abundant  evidence  to  shew  that  the  name 
of  the_party  wounded    is  Harvey  Garnett 


Phipps  Tiicket:.    How  does  the  case  stand  ? 
My  learned  friend  withdrew  all  objection  to 
the  reading  of  the  card.    Well,  then,  the  gen* 
tie  man  wlio  was  wounded  by  Lord  Card i«; an 
on  the  l^h  of  September  was  Captain  Harvey 
Tuekett.    We  have  got,  therefore,  one  of  bis 
names,  and  bow  does  the  case  stand  with  re- 
gard to  the  rest?    Am  I  obliged  to  <*all  the 
clerk  of  the  parish  where  he  was  baptised,  in 
order  to  prove  his  baptismal  register  ?    Am  f 
to  call  his  father  or  his  mother,  or  his  god- 
fathers or'  his  godmother**,  in  order  to  prove 
the  name  given  to  him  at  the  baptismal  font  ?   I 
apprehend  such  evidence  is  wholly  unnecessary. 
I  contend  that,  from  the  facts  proved,  there  is 
abundant  evidence  to  show  the  identity  of  the 
party  wounded  with  Captain  Harvey  Tuekett. 
I  suppose  my  leanied  friend  will  not  deny  that 
there  is  abundant  evidence  to  show  that  the 
Captain  Tuekett  who  was  wounded  lived  at 
No.  13,  Hamilton  Place,  New  Road.    One  of 
the  witnesses  called  there  three  times ;  he  aski 


positive  evidence  must  be  given  to  prove  the  I  each  time  for  Captain  Tuekett,  and  each  time 
identity  of  the  party.    The  evidence  is  this, —  I  he  is  introduced  to  a  gentleman  bearing  that 


the  counsel  for  the  prosecution  have  called  a 
person  named  Codd,  who  is  an  army-agent, 
and  who  receives  the  half-pay  of  a  Captain 
Tnckett,  who  was  formerly  in  the  11th  I)ra- 

?oons,  and  is  named  Harvey  Garnett  Phipps 
*uckett.  Is  there  anything  in  this  evidence 
to  identify  that  Captain  Tuekett  with  the  per- 
son alleged  to  be  on  Wimbledon  Common  on 
the  12th  of  September  ?  Mr.  Codd  does  not 
know  where  the  Captain  Tuekett  lives  whose 
half-pay  he  receives,  and  never  saw  him  except 
at  his  oflBce  in  Fludyer  Street,  and  at  an  insu- 
rance office.  What  ts  the  rest  of  the  evidence } 
A  person  who  lives  in  the  Poultry  says  that  a 
Captain  Harvey  Tuekett  rents  offices  of  him, 
but  that  he  does  not  know  where  he  lives. 
There  is,  therefore,  not  an  iota,  nor  a  scintilla 


name.    Your  Lordslrips,  therefore,  will  have 
no  doubt  that  the  Captain  Tuekett  who  lives 
at  No.  13,  Hamilton  Place,  New  Road,  is  the 
one  who  fought  the  duel  with  Lord  Cardigan 
on  the  12th  of  September  on  Wimbledon 
Common.     Now,  we  can  onlv  go  by  steps. 
Is  there  any  doubt  that  this  Captain  Tuekett 
is  the  Captain  Tuekett  who  took  offices  in  the 
Poultry  ?    At  the  time  he  did  so,  he  gave  a  re- 
ference to  No.  13,  Hamilton  Place,  New  Road; 
and  your  Lordships  will  therefore  feel  no  doubt 
that  there  is  evidence  to  show  that  the  Captain 
Tuekett  who  took  the  place  of  business  in  the 
Poultry  was  the  same  who  lived  in  Hamilton 
Place.    Then  we  have  but  one  other  stage, 
and  that  is,  whether  the  Captain  Tuekett  is 
the  Captain  Tuekett  of  whom  Mr«  Cudd  spoke^ 
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whose  uftme  he  proved  to  be  Harvey  Qarnett 
Phipps  Tuckett,  and  who  had  beeo  an  officer 
of  the  11th  Dragoons,  of  which  regiment  the 
Earl  of  Cardigan  wan,  and  slill  is,  the  colonel. 
Sir  fF,  Foiiett, — There  is  no  proof  whatever 
that  Lord  Cardigan  is  colonel  of  the  11th 
Dragoons. 

The  jiUorney  General, — ^It  was  so  slated, 
but  the  witness  was  not  cross-examined.    Well, 
then,  my  Lords,  the  Captain  Tuckett  whose 
name  is  Harvey  Gamett  Phipps  was  proved  bv 
Mr.  Godd  to  have  been  ui  officer  of  the  1 1th 
Hussars,  Lord  Cardigan's  regiment.    He  gave 
him  his  card  with  llth  Hussars  upon  it. 
Sir  fF.  /*tf//!f/l.— No,  no ;  you  are  mistaken. 
The  Attorney  General, — Well,  he  has  one 
name  at  least  corresponding  with  that  of  tlie 
Captain  Tuckett  who  fought  the  duel  on  Wim- 
bledon-common. Will  your  Lordships  require 
strict  evidence  of  this  gentleman's  christian 
name— evidence  that  will  amount  to  a  demon- 
stration ?    If  there  is  evidence  from  which  the 
inference  may  be  fairly  drawn,  is  not  that  suffi- 
cient?   Well  then,  here  is  a  Captain  Tuckett,  I 
whose  name  is  proved  to  be  Harvey  Garnett 
Phipps  Tuckett,  who  has  been  in  the  llth 
Hussars,  from  which  he  retired  three  or  four 
years  ago,  and  who  receives  his  half-pay  quar- 
terly from  Mr.  Codd,  his  agent.    Mayit  not 
be  inferred  from  these  circumstances  that  this 
was  the  same  Captain  Tuckett  who  had  offices 
in  the*  Poultry,  and  who  had  fought  a  duel }   Is 
there  not  evidence  from  wluch  that  identity 
may  be  fairly  Inferred  ?    Is  the  prosecution  to 
be  stopped  on  the  ground  that  there  is  no  evi- 
dence whatever  to  go  to  a  jury,  or  to  your 
Lordships,  that  this  Captain  Tuckett,  whose 
name  is  proved  to  be  Harvey  Gamett  Pliipps 
Tuckett,  is  the  same  who  was  the  antagonist  of 
the  Earl  of  Cardigan  on  the  12th  of  Septem- 
ber ?    I  believe  there  is  no  reasonable  being, 
who  having   heard  this  evidence  out  of  a 
court  of  justice  would  hesitate  at  drawing  such 
an  inference.    I  believe  that  what  is  suffici- 
ent to  convince  a  reasonable  man  out  of  a 
court  of  justice  ought  to  be  sufficient  to  con- 
vince a  judge  or  judges  sitting  in  a  court  of 
justice,  if  the  inference  which  is  to  be  drawn 
can  be  drawn  according  to  the  rules  of  evi- 
dence. Now  according  to  the  rules  of  evidence, 
would  any  person  out  of  a  court  of  justice 
doubt  for  a  moment  that  this  is  the  same  indi- 
vidual ivho  fought  on  the  12th  of  September  ? 
Well,  then,  if  that  inference  would  be  drawn 
out  of  a  court  of  jusdce,  can  it  be  said  that  in 
a  court  of  justice  there  is  not  a  scintilla  of 
evidence  from  which  that  inference  can  be 
drawn  ?    This  would  be  a  most  unsatisfactory 
conclusion  of  such  a  trial.  Your  Lordships  will 
weigh  the  evidence  maturely  and  deliberately, 
and  if  you  think  that  it  is  not  sufficient  to  con- 
vict the  noble  Lord  at  the  bar,  of  course  you 
will  acquit  him,  and  will  say,  "  Not  guilty, 
upon  my  honour,"  but  you  wUl  not  stop  the 
prosecution  upon  a  trivial  objection  like  this. 

Sir  M^.  FoUeU.'^^y  Lords,  I  will  trouble 
your  Lordships  with  a  very  few  words  in  re- 
ply to  the  observations  of  my  learned  friend, 
the  Attorney  GeneraL    It  may  be  a  very  un- 


satisfactory termination  of  this  ca#«,  after  all 
the  care  and  trouble  which  has  been  bestowed 
upon  the  prosecution ;  but  I  apprehend  thai 
this  is  not  a  case  in  which  the  noble  Lord  at 
the  bar  will  have  to  appeal  to  the  honour  or  the 
conscience  of  his  jpeers.     The  (question  is, 
whether  sufficient  evidence  of  identity  has  been 
given.    My  learned  friend  asks  whether  be  is 
to  call  the  clerk  of  the  parish,  or  the  fiaither  or 
the  mother  of  Caotain  Tuckett,  to  prove  his 
christian  name.    Now,  that  is  not  the  objec- 
tion, and  the  Attorney  General   knows    it. 
What  we  object  to  is,  Uiat  the  counsel  for  the 
prosecution  have  called  a  person  of  the  name 
of  Codd,  who  proved  that  he  was  acqnunted 
with  a  Captain  Harvey  Gamett  Phipps  Tuckett, 
but  there  is  not  a  scintilla  of  evidence  to  con- 
nect that    gentlemen  with  the  person   who 
fought   the    duel   on    Wimbledon-common. 
Wl^t  is  the  proof?    Does  any  judge  who 
hears  me  feel  himself  prepared  to  say,  that  the 
fact  of  a  Captain  Tuckett  having  been  in  a 
particular  regiment  is  evidence  of  identity  in 
this  case  ?    My  learned  friend  says,  that  if  a 
person  out  of  the  house  may  fairly  draw  such 
an  inference,  such  an  inference  mav  properly 
be  drawn  within  its  walls.    May  f  ask  your 
Lordships  if  that  is  the  way  in  which  trials  of 
this  nature  are  to  be  conducted  ?    It  is  possi^ 
ble  that  your  Lordships  sitting  out  of  the 
house,  after  all  that  has  been  said  and  written, 
might  draw  such  an  inf^ence  as  that  which  my 
learned  friend  ivishes  you  to  make ;  but  yon 
are  now  sitting  here  as  if  you  had  never  heard 
one  word  of  the  case  before.    Yon  are  now 
sitting  as  judges  on  the  evidence  adduced,  and 
you  are  to  say  whether,  because  a  Captain  Tuc- 
kett, who  was  formerly  in  the  llth  Dragoons, 
has  the  same  christian  name,  he  is  to  be  iden« 
tified  with  the  Capfun  Tuckett  who  fought  on 
Wimbledon-common.    There  is  no  evidence 
to  show  that  the  Harvey  Tuckett  mentioned  in 
the  evidence  of  Codd  is  the  same  Harvey  Gar- 
nett Phipps  Tuckett  mentioned  in  this  indict- 
ment.   Codd  does  not  know  him  to  be  the 
same  I  he  never  saw  him  either  in  the  Poultry 
or  at  Hamilton-place.    The  whole  of  his  eri- 
deuce  is  this,— that  he  knows  a  Captain  Har- 
vey Garnett  Phipps  Tuckett ;  that  he  was  in  the 
llth  Dragoons  ;  and  that  he  receives  for  htm 
his  half-pay.    There  may  t)e  two  Harvey  Tnc- 
ketts ;  and  since  my  learned  friend,  the  Attor- 
ney General  has  referred  to  your  Lordships' 
knowledge  of  what  may  have  concurred  out  oi 
doors,  I  would  remind  your  Lordships  that  in 
the  very  regiment  commanded  by  the  noble 
Lord  at  the  bar,  there  were  two  officers  bear- 
ing the  same  surnames  certainly,  and  I  think 
the  same  christian  names.    I  submit  to  your 
Lordships  that  there  is  no  evidence  whatever 
to  prove  that  Captain  Harvey  Tuckett  men- 
tioned in  the  evidence  of  Mr.  Codd,  is  the  same 
person  as  the  Harvey  Gamett  Phipps  Tuckett 
mentioned  in  this  indictment;  and,  however 
unsatisfactory  a  termination  it  may  be  to  the 
persons  conducting  the  prosecntion,  I  submit 
to  your  Lordships  that  they  have  entirely  failed 
in  the  proof  of  identity. 
The  Lord  High  Steward, — I  stated  when 
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• 

thb  objection  was  first  taken  that  I  tboufbt 
strangers  ought  to  withdraw,  and  I  am  still  of 
that  opinion.  The  learned  counsel  howe?er, 
did  not  object  to  Uie  argument  of  the  Attorney 
Genera]^  and  1  did  not  think  it  right  to  inter- 
rupt him  :  but  I  wish  to  say,  with  the  view  to 
the  general  administration  of  criminal  Justice, 
that  when  similar  objections  are  taken  in  a 
eriminal  court,  the  counsel  for  (he  prosecution 
is  at  the  utmost  called  upon  to  state  what  por- 
tion of  evidence  he  believes  to  be  sufficient  to 
make  out  his  case.  I  do  not  recollect  any  case 
in  which  an  argument  had  been  heard  on  the 
subject.  I  mention  this  as  a  point  which  may 
be  of  conseauence  in  the  practice  of  the  courts 
of  criminal  law  her^ter.  I  now  mo?e,  your 
Lordships,  that  strangers  be  ordered  to  with* 
draw. 

Strangers  were  then  ordered  to  withdraw, 
and  their  Lordships  decided  the  objection  to  be 
ralid :  and  the  Lord  High  Steward  from  the  chair 
put  the  Question  to  each  peer, — Guilty  or  not 
guilty  ?  Whereupon  each  peer,  upon  bis  name 
being  called,  rose,  tod  placing  his  right  hand 
upon  his  breast  said,  "  Not  guilty,  upon  my 
honour.'' 

The  noble  Earl  was  then  placed  outside  the 
bar,  when 

The  Lord  High  Steivard,  said — ''  James 
Thomas,  Earl  or  Cardigan,  you  have  been 
indicted  for  a  felony,  for  which  you  have 
been  tried  bv  your  peers,  and  I  have  the  satis- 
faction of  declaring  to  you  that  their  Lord- 
ships  have  pronounced  you  ' Not  Guilty'  by 
an  unanimous  sentence. 

The  proclamation  dissolving  the  commission 
was  then  read,  and  his  Grace  the  Lard  High 
Steward,  standing  in  front  of  the  throne,  re- 
ceived the  staff  from  the  Garter  King-at-Arms 
and  the  Usher  of  the  Black  Rod  jointly  held 
it  in  both  hands,  and  broke  it  in  two,  and 
so  the  commission  was  dissolved. 
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OF  CHANCKRT* 

Thb  Attorney  General  rose  to  move  for  leave 
to  bring  in  a  bill  for  facilitating  the  adminis- 
tration of  justice.  In  executing  his  task  he 
would,  he  said,  occupy  but  a  small  portion  of 
time,  because  the  measure  he  was  about  to  ask 
leave  to  introduce  had  already  been  before  the 
House,  and  was  not  likely  to  meet  with  serious 
opposition.  TUis  measure  would  be  followed 
by  others  to  improve  the  law, — for  the  appoint- 
ing of  local  Juages, — for  the  refbrmatbn  of  the 
ecclesiastical  courts, — for  amending  the  law 
with  respect  to  bankrupta  and  insolvents,  by 
bringing  them  under  one  jurisdiction,  and  for 
abolishing  the  Court  of  Review,  which  was,  on 
all  hands,  admitted  not  to  have  answered  the 
expectations  originidly  formed  respecting  it. 
The  present  measure  related  merely  to  the  ad- 


ministration of  the  law  in  the  Courts  of  Equity 
— a  branch  of  the  law  which  was  of  very  great 
importance,  on  account  of  the  immense  mass 
property,  real  and  personal,  brought  under  ita. 
Jurisdiction,  and  in  the  adminbtration  of  which 
great^  delay  was  experienced,  notwithstanding 
the  high  character  and  unwearied  assiduity  of 
the  judges  who  presided  in  the  Equitv  Courts. 
The  great  cause  of  this  delay  was  the  mcreased 
business  thrown  into  those  Courta,  from  the 
greatly  increased  population  of  the  country, 
and  from  its. still  more  increased  wealth.  WiU^ 
the  enormous  mass  of  property  brought  under 
the  administration  of  the  Equity  Courts,  it  was 
impossible,  with  the  present  judicial  establish* 
ment,  to  get  through  the  busmess.  There  had 
been  haroly  anv  addition  to  the  judicial  estab* 
lishments  of  the  country  since  the  reign  of 
Edward  the  First,  thougn  the  property  to  be 
administered  had  gout  on  constantly  and  ra« 
pidly  increasing.  lie  might  mention  that  the 
funas  in  the  Court  of  Chancery  in  1802,amount- 
ed  to  19,000,000/. ;  in  1812,  to  28,000,000/.  \ 
and  in  1839,  to  41,000,000/,  The  acts  of  par. 
liament  which  had  been  passed  of  late  year^ 
respecting  railways,  had  very  much  contrilNite4 
to  mcrease  the  business  of  the  Equity  Courta, 
and  the  consequence  was,  that  there  were  fre-' 
quent  and  just  complsdnta  of  the  slow  adminis. 
tration  of  justice  to  equity  suitors.  The  arrears 
in  the  Court  of  Chancery  were  very  great, 
amounting  at  present  to  between  1200  and 
1300  causes.  Between  the  time  of  a  causa 
being  set  down  for  hearing,  and  it  being  heard, 
a  period  of  not  less  than  three  years  elapsed; 
and  upon  an  average  it  was  five  years  from  thQ 
date  of  the  beginning  of  a  cause,  to  its  being 
first  brought  before  the  Judge.  When  a  cause 
was  hearait  might  not  be  definitively  disoosed 
of,  but  would  come  on  again  for  further  direc- 
tions,  and  this  might  happen  repeatedly  before 
the  cause  was  finally  determined.'  Between 
these  hearings,' there  was  a  cycle  of  three  years. 
The  consequence  of  this  procrastination  was 
great  distress  to  individuals.  Another  evi^ 
also,  resulting  from  such  a  state  of  things,  wm 
the  encouragement  to  fraud,  Personsiiaving 
property  entrusted  to  them  frequently  set  the 
law  at  defiance,  presuming  upon  the  inabilitr 
of  individuals  to  brave  the  expenses  and  anxi^ 
eties  of  a  Chancery  suit.  Compromises  on 
unequal  terms  were  matters  of  daily  occur- 
rence. The  enormous  amount  of  extra  cosls^ 
arising  from  delays,  constituted  in  itaelf  a  great 
grievance.  Upon  a  moderate  Calculation,  the 
term  fees  and  other  expenses,  arising  from  de* 
lays,  amounted  to  not  less  than  40,000/.  per 
annum.  It  was,  by  some,  ignorantly  suppose4 
that  all  this  delay  was  advantageous  to  solici- 
tors. No  such  thing;  they  were  often  the 
greatest  sufferers,  having  to  remain  for  years 
without  relmbu'rseo^ent  of  the  money  they  were 
obliged  to  expend.  This  being  the  case,  what 
was  to  be  done?  Some  Alteration  must  be 
made. 

He  first  turned  lus  attention  to  the  Cour( 
of  Exchequer,  .  That  was  one  of  the  tri. 
bunals  by  which  the  ec^uity  law  was  adminis* 
leved.    That  court,  however,  exercised  double 
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fonctSoiw— thoM  of  common  law  and  equity, 
lu  common  law  deciaions  were  sometimea  Iom 
satisfactoiT,  from  the  alMcnce  of  the  Chief 
Baron^  and  as  an  equitv  court,  it  had  fallen  into 
diarepnie,  notwithstanaioff  the  eminence  of  the 
jndf^es  vfiio  asually  presided  in  it.  One  cause 
of  this  was,  that  the  Judge  who  sat  in  the  Ex- 
chequer was  obliged  to  attend  the  circuits,  and 
the  court,  consequently,  was  closed  from  July 
to  November.  If  an  ipjunction  were  granted 
previously,  there  were  no  means  of  getting  It 
dissolved  during  that  period.  Another  evil 
consisted  in  there  being  no  appeal  from  an  in* 
terlocutory  order  of  that  court  except  to  the 
House  of  Lords.  For  these  reasons,  he  en- 
tirely concurred  with  those  who  framed  the 
bill  he  was  about  to  introduce,  in  thinking 
that  the  equitable  jurisdiction  of  the  Euchequer 
Court  ought  to  be  abolished.  This,  to  be 
sure,  might  be  avoided  by  appointing  another 
Judge  in  that  court,  who  would  confine  luro- 
self  entirely  to  the  equity  business,  and  from 
whose  dedsions  there  should  be  an  appeal  to 
the  Lord  Chancellor.  Thu,  however,  would 
only  be  appointing  another  Vice  Chancellor, 
under  a  different  name.  The  first  object  then, 
of  the  present  bill  was  to  abolish  the  equity 
jurisdiction  of  the  Court  of  Excheuuer, 

The  next  question  to.be  considered  was,  what 
additioii  should  be  made  to  the  Judicial  powerof 
the  Court  of  C)iancery.  If  the  equitable  lurisdic- 
$ion  of  the  Court  of  Ei^chequer  were  abolish  ed,it 
would  be  necessary  to  provide  a  substitute  for 
it.    Even  during  the  ei(istence  of  the  equitable 
Jurisdiction  of  the  Court  of  Exchequer,  it  had 
leen  considered  necessary  to  increase  the  judi- 
cial power  of  the  Court  pf  Chancery.  In  1828, 
Lord  Lvndhunt  introduced  a  hill  in  the  House 
of  Lords,  which  passed  through  that  assembly, 
and  was  brought  down  to  the  Commons,  to 
fippoint  an  additional  Vice  Chancellor.    It  was 
ft  matter  for  regret  that  that  measure  did  not 
pan  the  House  of  Commons,     The   public 
Inind,  however,  was  not  then  prepared  for 
puch  a  proposition,  and  it  was  only  by  degrees 
that  it  bad  become  prepared  to  entertain  it 
If  one  Judge  was  necessary  then,  two  new 
judges  could  not  be  considered  too  many, 
when  the  equity  depttrtmeut  of  the  Court  of 
Exchequer  were  M)oliahed.    No  appreheqsion 
need  be  entertained,  that  new  biuiness  would 
not  be  found  for  the  additional  judges. 

The  House  would  be  surprised  to  hear  that 
fpr  sun^s  under  10(V.,  no  one  ever  thought  on 

Soing  into  equity.  In  courts  of  common  law, 
le  case  was  entirely  different.  His  learned 
friends  who  w^re  present,  would  bear  him  out 
in  his  Btatefnent,  that  in  three-fourths  of  the 
causes  tried  at  common  law  the  damages  were 
Vnder  100/.  No  ooe  but  a  madman  would 
|iow  go  into  eqqity  to  recoyer  a  debt  of  100/. 
if  there  were  at  present  t^  demai^d  against  a 
fraudulent  executof,  or  partner,  or  any  other 
person,  against  whom  there  was  no  lemedy  at 
common  law,  unless  the  amount  were  more 
than  100/.,  the  practice  of  the  Court  of  Chan- 
cery amounted  to  an  entire  denial  of  Justice  to 
the  parties  aggrieved.  Indeed,  under  the  bill 
(produced  at  the  dose  of  last  session,  he  wu 


sure  that  great  improTemcnts  in  the  Bailersf 
offices  and  other  departments  in   chancery, 
would  be  made;  and  he  %vas  sure  that  in  all 
cases  of  a  fiduciary  nature,  a  remedy  would  be 
afforded  as  satisfactoir  as  that  now  given  by 
the  courts  of  common  law;  but  this  coald  not 
be  effected  without  a  considerable  addition  to 
the  judicial  strength,  as  he  had  already  stated. 
On  those  grounds,he  believed  there  would  be  no 
opposition  to  the  appointment  of  two  new  Vice 
Chancellors  as  proposed  by  the  present  bill. 
He     might,  peniaps,  be  blamed  for  not 
proposing  a  more  extensive  measure,    par- 
ticularly as  the  right  honourable  gentleman, 
the  member  for  Ripon,  had  given  notice  of  a 
bill  fur  improving  the  m>elUiteJmris(Bcthm^ 
the  House  of  Lords  ana  the  Judicial  Com* 
mittee  of  the  Privy  Coondl ;  but  he  thought 
it  right  to  keep  clear  of  fdl  debateable  ground, 
and  he  trusted  that  those  measures  wonld  not 
be  allowed  to  impede  the  present  bill,  which 
he  desired  should  proceed  with  as  little  delay 
as  possible.    In  1835,  the  government,  with 
which  he  was  connected,  brought  forward  a 
measure  which   proposed  that  a  chief  fudge 
should  be  created  in  Cbancery,  who  should 
not  be  removeable  mth  the  government,  aod 
that  the  attention  of  the  Lord    Chancellor 
should  be  confined  to  appeals  and  writs  of 
error  in  the  House  of  Lords,  and  in  the  Privy 
Council.    That  measure,   however,    did   not 
meet  with  the  approbation  of  the  other  House, 
and  he  was  afraid  that  if  the  right  honourable 
member  for  Ripon  proposed  any  such  plan,  it 
would  not  lie  recdved  with  favour.    The  bill 
which  he  was  now  about  to  introduce  would 
be  a  large  instalment  of  legal  reform,  and  as 
it  would  be  sent  back  to  the  Lords  in  the  eame 
state  in  which  it  had  been  brought  down  from 
that  House,  there  was  no  reason  to  doubt  that 
it  would  receive  the  anprobaUon  of  that  as« 
sembly.    The  bill  would  abolish  the  equitable 
jurisdiction  of  the  Court  of  Exchequer,  aad 
appoint  two  new  Vice  Chancellors.     At  a 
subsequent  s^ige,  it  .tyould  be  necessary  to 
introduce  clauses  respecting  salaries  and  com- 
pensations.    That  was  a  subject  which  had 
better  be  reserved  for  the  committee,  and  with 
the  leave  of  the  house  he  would  abstain  from 
entering  upon  it  at  the  present  time.    It  might 
however^  be  satisfactory  to  the  house  to  know 
that  neither  for  salaries  nor  compensations 
would  it  be  necessary  to  impose  any  burthen 
upon  the  country.     There  were  funds  bdoog- 
ing  to  the  Courts  of  Exchequer  and  Chancery 
amply  sufficient  to  defray  all  reasonable  salaries, 
and  all  the  compensations  which  would  be 
necessary.    He  concluded  by  moving  for  leave 
to  introduce  "  a  Bill  for  facilitating  the  Ad- 
mimstration  of  Justice/' 

[We  shall  take  an  early  opportunity  of  sla- 
ting the  substance  of  the  speeches  of  Sir 
Edward  Sugdem  and  Mr.  Ljfmch,  who  took 
part  in  the  debate.] 
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RETIREMENT  OF  Ms.  JUSTICE 
LITTLEDALB, 


Ws  paid  our  sincere  rapects  to  this  very 
learned  Jodge  on  his  leliiing  from  the 
Bench  on  the  6th  inst.,  and  gladly  pat  on 
record  the  following  address  of  die  Aitor" 
ney  General,  and  his  Lordship's  reply  :— 

"Mr.  Justice  Littledale, — It  hsTiD^  been 
intimated  to  the  Bar  that  we  are  not  to  have 
the  latisfactioo  of  ag»n  seeing  jrou  on  the 
bench,  I  am  deputed  by  their  onanimoos  roice 
to  express  to  your  Lordship  the  deep  sorrow 
they  ml  at  this  separation. 

"  Notwithstanding  their  entire  confidence 
in  the  residue  of  the  Court,  they  most  sin- 
cerely regret  that  they  should  be  deprived  of  a 
judge  of  such  profound  leamingt  distinguished 
acuteness,  aua  spotless  Integrity — who,  during 
the  msny^  years  ne  has  occupied  the  iudgment' 
seat  in  this  Court  and  on  the  Circuits,  where 
he  has  uniformly  displayed  the  utmost  impar- 
tiality and  independence*  yet,  from  the  kind- 
ness of  his  nature,  has  never  given  offence  to 
soy  human  being* 

"Though  stiU  in  the  enjoyment  of  those 
high  faculties  which  it  has  pleased  Goo  to 
bestow  upon  you,  they  are  sensible,  from,  your 
eminent  services  to  your  country,  that  you  are 
well  entitled  to  that  dignified  leisure  to  which 
you  now  gracefully  retire. 

"  In  that  retirement,  we  earnestly  hope  that 
you  may  long  enjoy  health  and  happiness. 

*'  We  rejoice  to  think  that  you  will  find 
occupation  and  delight  in  the  renewed  pursuit 
of  tbose  abstriue  as  %vell  as  elegant  studies  in 
which  you  early  gained  distinction,  and  which 
have  beeu  interrupted  bv  your  devotion  to  your 
professional  and  Judieial  duties. 

"  We  beg  leave  to  assure  your  Lordship  that 
yon  carry  with  you  the  gratitude  and  good 
wishes  of  every  member  of  the  profession  of 
which  you  have  been  long  a  distinguished 
omamenc,  and  that  we  shall  ever  sp^  and 
think  of  you  with  respect  and  affection." 

Mr.  Jutioe  LUlkdah  then  addcessed  the 
Bar  as  follows  ;^- 

*'  Mr.  Attorney  General  and  the  other  Gen- 
tlemen of  the  Bar,— '1  beg  to  express  my  most 
sincere  and  grateful  acknowledgments  for  the 
favourable  opinion  you  have  been  pleased  to 
express  of  my  conduct  during  my  judicial 
life. 

*'In  retiriog  from  my  present  sltuaUon 
I  have  deeply  to  regret  that  I  quit  my  profes- 
sional intercourse  with  the  members  of  the 
bar — gentlemen  of  the  greatest  knowiedffe  of 
their  profession,  as  well  as  conduct  and  Tiber* 
slity  in  the  practice  of  it.  From  the  kind* 
ness  and  attention  they  have  always  evinced 
towards  me,  and  from  their  great  ability,  I  have 
ever  derived  the  greatest  benefit  and  assi«t- 
snce  in  the  investigation  and  discussion  of  all 
the  subjects  which  have  come  judicially  be- 
fore me. 

^*  It  is  now  upwards  of  fifty-three  years 


sinee  fint  I  began  my  legfel  studies,  and  I  have 
been  In  my  present  situstion  upwards  of  us- 
teen  vears.  At  the  advanced  period  of  life  to 
which  I  have  now  attmned,  I  am  desirous  of 
being  relieved  from  the  labour  attending  it,  as 
I  am  greatly  afraid  that  neither  the  mind  nor 
the  body  will  long  be  equal,  to  the  exertion. 
Permit  me,  however,  to  express  my  gratifica- 
tion that  in  thus  retiring  I  carry  with  me  the 
esteem  and  kind  feeling  of  the  gentlemen  of 
the  bar,  who  have  been  so  kindly  pleased  to 
^express  their  good  wishes  for  my  future  hap- 
piness. And  now,  gentlemeo,  permit  me  to 
express  to  you  my  great  desire  that  every  good 
may  attend  you,  and  that  the  Bar  of  England 
may  alnrays  maintain  that  high  character  for 
integrity  and  learning  which  has  ever  dis- 
tinguished it.  Gentlemen,  I  now  leave  you— 
Farewell." 


REPORT 
OF  TITHE  COMMISSIONERS. 

Thx  Hthe  Commissiouers  have  made  an- 
other Report,  dated  the  9th  Feb.  1841.  It 
states  the  progress  of  commutation  to  the 
dose  of  1840. 

"  We  have  received  notices  that  voluntary 
proceedings  have  commenced  in  9197  tithe 
districts. 

We  have  received  6906  agreements,  and 
confirmed  6136;  of  these  913  have  been  re- 
ceived, and  1156  confirmed,  during  the  year 
1340. 

We  have  received  821  drafts  of  compulsory 
awards,  and  confirmed  600 ;  of  these  407  have 
been  received,  and  382  confirmed,  during  the 
year  1840. 

The  work  of  apportioning  still  proceeds 
more  slowly  than  with  reference  to  the  wishes 
and  convenience  of  some  of  the  parties  it  might 
be  desirable  it  should. 

We  have,  however,  the  gratification  of  re- 
peating a  statement  which  appears  in  former 
Reports,  that  this  part  of  our  work  proceeds 
harmoniously,  and,  on  the  whole,  very  saUa- 
factorily. 

The  apportionments  still  indeed,  follow  both 
agreeuieots  and  awards,  after  a  considerably 
f^reater  interval  of  time  than  that  contemplated 
by  the  original  act  i  but  making  sllowiince  for 
that  interval,  they  are  now  coming  in  steadily 
and  rapidly. 

We  have  received  3688  apportionments,  and 
have  confirmed  2632,  and  of  these  1604  have 
been  received,  and  1476  confirmed,  during  the 
year  1840. 

But  few  circumstances  hsve  occurred  during 
theyear  which  require  any  remark  from  us. 

lliere  are,  however,  some  points  connected 
with  the  maps  attached  to  tbe  apportionments 
to  which  we  think  it  expedient  to  draiv  your 
Lordship's  attention. 

When  the  commission  began  its  labour 
we  were,  as  we  continue  to  be,  deeply  indebted 
to  the  government  and  the  Board  of  Ordnance 
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for  alldwioff  Capuln  Dawson,  of  the  Royal 
Engineers,  to  assiftt  m  in  this  department,  fie 
at  once  devised  a  system  of  checks  by  which  all 
the  involuntary  mistakes  of  the  mappers  and 
measurers  might  be  detected  at  this  office; 
that  18,  all  mistakes  of  which  the  mappers 
are  not  themselves  conscious.  In  a  single  map 
400  snch  errors  have  been  pointed  out  and  ad- 
mittcdy  and  like  cases,  on  a  somewhat  smaller 
scale,  are  numerous. 

We  regret  to  state,  however,  that  maps  are 
sometimes  sent  here  containing  errors  of  which 
the  mappers  are  conscious,  and  the  existence 
of  which  thev  attempt  to  conceal,  by  tamper- 
ing with  ana  making  compensating  errors  in 
the  field-books,  or  original  records  of  admea- 
surement which  they  are  required  to  send  with 
the  maps.  No  examination  in  this  office  can 
enable  us  to  detect  here  wilful  and  fraudulent 
errors  of  this  description. 

There  are  two  modes  by  which  the  land* 
owners  can  be  protected  against  them.  One 
is  contemplated  by  the  tithe  act.  The  map  is 
deposited  m  the  parish  before  confirmation  for 
twenty-one  days,  during  which  it  is  open  to  the 
inspection  of  the  landowners  and  their  agents, 
ana  such  inspection,  carefully  made,  wotdd 
necessarily  lead,  as  it  has  led,  to  the  detection 
of  errors. 

An  assistant  commissioner  attends  at  the  end 
of  the  twenty-one  days,  to  whom  such  errors 
may  be  pointed  out,  and  whose  business  it  is 
to  see  them  corrected. 

The  fact  however  is,  we  fear,  that  such  in- 
spection is  not  ordinarily  very  carefullv  made, 
and  then  the  only  other  security  for  the  land- 
owners is  that  certain  testing  Imes,  carefully 
selected,  should  be  actually  measured  on  the 
ground.  We  have  no  authority  to  pay  the  ex- 
pense of  measurin)^  such  lines,  and  no  very 
clear  power  of  levying  the  expense  on-  any 
responsible  parties. 

Unquestionably  we  believe,  that  the  maps  to 
which  we  have  attached  our  seal  are  very  much 
more  accurate  than  they  would  have  been  had 
they  not  gone  through  the  ordeal  of  this  office ; 
but  we  think  it  prudent  that  the  landoivners 
should  know  what  description  of  errors  we  can 
detect  here,  and  what  may  escape  detection." 
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may  aign  judgment  of  non  pro$,  notwith- 
standing audi  plaintiff  may  not  have  ob- 
tained a  rule  for  judgment  on  such  service 
of  declaration:  And  that  a  plaintiff  who 
may  have  omitted  to  obtain  a  rale  for  judg- 
ment within  the  time  prescribed  by  Ihe 
present  rules  and  practice  shall  be  entilied, 
on  production  of  such  plea,  to  an  order  of  a 
Judge  for  leave  to  draw  up  a  rule  for  judg- 
ment as  of  the  time  at  which  such  rule  Ibr 
judgment  would  have  been  obtained. 

Denmak.  J.  Pattxsok. 

N.  C.  TiNDAL.  J.  GuaKBT. 

AbINOXR.  J.  WiLUAMS. 

J.  L1TTLBDA1.B.  J.  T.  CoXiKaxnoB. 

J.  Parxb.  T.  EasKiirK. 

J.  B.  BosAiravBT.  W.  H.  Maulb. 

£.  H.  Aldbrsok.  R.  M.  Rolvb. 


LEGAL  EDUCATION. 


Hilarg  Term,  4  Vict,  1841. 

It  is  ordbbbd,  that  a  party  entitled  to  ap- 
pear to  a  declaration  in  ejectment  may 
appear  and  plead  thereto  at  any  time  after 
service  of  such  declaration,  and  before  the 
end  of  the  fourth  day  of  the  Term  in  which 
the  tenant  is  required  by  the  notice  to  ap- 
pear in  Town  Causes,  and  before  the  end  of 
the  fourth  day  after  the  Term  in  which  the 
tenant  ia  required  by  the  notice  to  appear 
in  Cfnntry  Causes;  and  may  proceed  to 
compel  t^e  plaintiff  to  reply  thereto,   or 


DUBLIN  LAW  INSTITUTB. 

Wb  deem  it  a  part  of  our  vocation  to  notice  all 
efforts  for  the  advancement  of  legal  edncatioD. 
We  therefore  submit  to  our  readers  some  ex- 
tracts from  a  report  which  we  have  received  of 
a  meeting  of  the  Dublin  Law  Institute,  oo  the 
21  St  of  January.  The  following  diatinguiahed 
persons  were  present  :— 

The  Archbishop  of  Dublin,  the  Master  oC 
the  Rolls,  the  Lord  Chief  Baron  of  the  Ex- 
chequer, the  jEUght  Honorable  Arthur  Moore, 
Sir  Philip  Crampton,  Bart,  Sir  Henry  Marsh, 
Bart.,  Serj^reant  Stock,  Master  Curry,  the  Se- 
cond Remembrancer,  Mr.  Commissioner  Ma- 
can,  Robert  Holmes,  Esq.,  W.  E.  Hudson,  Esq., 
Messrs.  Gihnore,  Major,  Dickson,  Brooke, 
Hickson,  Queen's  Counsel;  several  members 
of  the  bar,  and  other  fellows  of  the  institute. 

The  chair  was  occupied  by  the  Principal, 
Tristram  Kennedy,  Esq.,  supported  by  Profes* 
sors  Napier,  Harding,  Molyneux,  and  White* 
side. 

The  Chairman  observed  that  the  name  of 
Mr.  Wyse,  whom  they  had  assembled  to  meet 
remiired  no  comment  from  him  ;  all  present 
ana  those  ^vbo  took  an  interest  in  the  founding 
of  the  Law  Institute,  were  alive  to  the  anxious 
desire  of  their  enlightened  countryman  to  ad- 
vance its  efforts  and  secure  its  permanence. 
When  the  institution  was  in  its  infancy,  it  re- 
ceived the  ssnction  and  encouragement  of  the 
most  distinguished  members  of  the  bar;  but 
desirous  of  obtaining  a  more  universal  co-ope- 
rution,  calculated  to  render  it  permanent  and 
enduring,  the  chairman  of  the  select  committee 
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on  cdactdoii  had  been  w^ted  on ;  his  valuable 
sug^stions  were  afforded  in  reference  to  pro- 
fessional aod  scientific  education,  and  from 
him  the  Institute  had  from  time  to  time  re- 
ceiTed  i^rateful  svmpathy,  and  cheering  encou- 
ragement, as  well  as  important  support. 

"The  health  of  Mr.  Wyse"  was  then  pro- 
posed. 

Mr.  fFyse  said  he  had  not  the  advantage  to 
belong  to  their  learned   profession,  though 
destined  for  it  in  early  life — he  was  not  of 
them,  though  cordially  and  earnestly  with  them 
in  all  their  honorable  pursuits ;  he  had  no  other 
claims  on  their  kindness  than  the  deepest  sense 
of  the  importance  of  national  education  gener- 
ally, but  especially  of  those  higher  and  leading 
branches  which  directed  or  influenced  others 
— ^than  a  strong  desire  to  see  perfected  to  that 
amplitude  and  power  of  which  he  believed  it 
susceptible,  but  which  he  should  be  pardoned 
for  thinking  it  had  not  yet  attained,  the  highly 
influential  profession  of  the  bar — than  a  not 
less  strong  conviction  that,  amongst  the  means 
most  indispensable  to  achieve  such  end,  early, 
weU-ordered,  well-digested   legal   education, 
under  qualified  teachers,  in  well-constituted 
and  well-managed  institutions,  was  amongst 
the  first  s  and  that  from  what  he  knew  both  of 
the  plan  and  the  practice  of  the  Institution,  in 
the  midst  of  which  he  then  had  the  honor  of 
standing,  he  believed  the  Law  Institute  fully 
calculated  to  fulfil  these  conditions,  and  des- 
tined to  raise  the  legal  character  of  Ireland, 
high  aa  it  might  be,  to  an  eminence  which  it 
has  not  yet  attained.    As  a  branch,  then,  most 
important  in  that  great  system  of  general  edu- 
cation, for  all  branches  or  which,  in  turn,  he  had 
endeavoured  with  feeble  means,  but  he  hoped 
not  wholly  fruitiess  results,  to  labour,  ever  since 
he  had  entered  public  life,  he  had  for  many  a 
year,  even  previously  to  the  suggestion  in  the 
report  on  education,  most  anxiously  sought  the 
establishment  of  a  Law  School  for  Ireland.  It 
was  not  enough  to  say,  as  many  still  said,  that  the 
pubHe  itself  was  the  best  quarter  for  all  this — 
that  talent  found  its  way— that  no  knowledge 
was  like  that  which  was  reaped  from  experi- 
ence— ^that  as  matters  now  stood,  the  profession 
presented  a  constellation  of  names  which;might 
rival  those  of  any  other  profession  in  any 
country,  and  that  no  course  of  study  could 
product  better  results.    If  this  be  sound  rea- 
soning or  proved  fact,  it  is  onlv  matter  of 
astonishment  it  should  have  so  little  influenced 
the  opinions  or  practice  of  other  professions 
throughout  the  world.  True  it  is,  that  the  final 
judge  of  all  excellence  is  the  great,  enduring, 
public,  coeval,  and  coextensive  with  nations 
and  generations — true  it  is,  that  true  genius 
vrill  trample,  as  a  great  man  said,  even  on  im- 
possibilities, and  hew  its  way  to  power,  wealth, 
and  fame,  through  the  thickest  difficulty  and 
discouragement.  True  also  it  is,  that  no  acqui- 
sition is  more  our  own,  more  ingrafted  in  our 
nature,  more  producible  when  called  for,  than 
what  necessity  presents  and  practice  renders 
certun.    True,  above  all,  it  is,  that  we  can 
lioast  as  high  dutinctions  in  the  legal  as  in  the 
other  professions^  in  this  as  in  any  other  country 


on  die  earth.  But  with  all  this  we  must  demur 
to  the  conclusion.    Other  professions  have  al- 
readv  done  so  before  us.    The  clerical  profes- 
sion nas  done  so — the  medical  profession  has 
done  so— the  profession  of  the  fine  arts,  of  tiie 
mechanical  arts,  have  done  so;  every  other 
profession  but  that  of  the  bar  has  done  so. 
Each  and  all  have  recognised  preparation  as 
necessary  j  and  regular  courses  of  teaching 
and  study  as  the  best  of  preparations.    Thou- 
sands there  are  who  cannot  occupy  in  any  pro- 
fession the  heights  and  eminences,  who  must 
content  themselves  with  the  recess  and  the 
valley,  unsunned  by  patronage— uncheered  by 
distinction.    But  they  may  be  happy;  they 
may  live  honorably,  if  not  brilliantly.    For 
them,  especially,  is  an  early  course  of  study 
valuable;  it  provides,  at  the  least  expense  of 
time  or  labour,  the  ordinary  instrument  for 
the  ordinary  hand.    Even  the  best  amongst 
you,  be  his  walk  in  after-life  whatever  it  may, 
must  have  felt  sensible  how  much  of  labour, 
of  time»  of  thought,  might  have  been  spared, 
had  he  had  good  finger-posts  to  direct  him  in 
his  outset.    How  many  have  toiled  through 
the  swamps  and  moi;^ses — through  the  brush- 
wood and  jungles  of  useless  reading — for  years, 
and  not  discovered,  till  after  much  waste  of 
time  and  exertion  they  had  reached  circuitously 
their  destination,  that  theire  was  a  short,  clear, 
and  direct  route  to  the  same  point,  which  would 
have  been  an  economy  of  all  most  valuable,  to 
give  it  no  other  name,  had  they  known  it  in 
time.    Not  only  is  it  well  to  learn  what  we 
ought  to  know,  but  what  we  can  afford  not  to 
know,  and  know  what  we  ought  not  to  know. 
Nor  are  the  public  interests  less  to  be  con- 
sidered; they  have  a  right  to  be  protected 
against  quackeries  of  all  Kinds,  as  far  as  posi- 
tive institutions  can  protect  them,  in  whatever 
profession  it  may  be.    The  Law  Institute  pro- 
poses 10  a  great  degree  to  effect  this.    The 
nature  of  our  University  organization  present- 
ing  one  body,  analogous  to  the  single  philoso- 
phical faculty  of  foreign  Universities,  renders 
such  an  appendage  especially  requisite.    In 
other  countries^ nrisprudence  has  a  philosophy 
— is  a  science ;  it  occupies  in  all  collegiate  in- 
stitutions the  rank  next  to  theology.  Why  only 
in  this  country — of  all  others  interested  in  its 

f progress  and  elevation—- why  should  it  be  so 
ong  a  mere  art  ?  In  too  many  cases  a  dis- 
ioioted,  and  to  tiie  less  searching,  an  apparentiy 
heterogeneous  mass  of  opinions,  of  precedents 
contradicting  precedents,  of  authorities,  of 
technicalities.  A  law  school  in  its  true  vocation 
should  seek  to  systematize  and  philosophize — 
to  elevate  the  art  into  a  science,  and  this  is  the 
aim  and  end  of  the  Law  Institute.  It  should 
seek  to  bring  the  law  more  in  contact  with 
other  sciences — to  breathe  their  spirit  into  it, 
at  the  same  time  that  it  never  forgets  its  original 
and  characteristic  form  and  purposa.  A  lawyer 
is  ever  a  better  Ia^^'  for  bem^  something 
more  than  a  lawyer.— The  more  objects  of  com- 
parison, the  joster  his  conclusions,  the  wider 
his  experience.  The  philosophic  lawyer  has  a 
principle  for  all  his  practice.  The  technical 
I  lawyer  often  errs,  even  in  his  most  common 
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practice,  because  he  is  always  without  a  prio- 
ciple :  nor  would  the  law  oiilv  gain  by  socb  a 
sch(io1,  and  the  influences  which  sooner  or  later 
it  would  infallibly  generate.  In  legisladon,  loolc 
to  our  returns,  called  for  without  reference  to 
time,  place,  object,  to  what  preceded,  what  is  to 
follow,  to  any  system  or  coherence  whatsoever 
-—look  to  our  committees  and  reports ;  little 
analysis,  concentration,  order,  often  answering 
only  the  local  and  temporary  purpose,  scarcely 
answering  that-^look  to  our  biiU  wrought  into 
acts  without  knowledge  generally  of  the  first 
principles  of  composition  and  arrangement, 
phrase  in  profusion  overlaying  sense  without 
philosophy— without  cumprehensiveness ;  an 
experiment  for  the  man  or  hour,  to  be  amended 
in  the  ensuing  session,  and  sur-amended  possi- 
bly in  the  next.  All  these  fruits  follow  from 
the  fertile  root  of  evil,  bad  professional  legal 
education,  or  no  lethal  education  at  all.  Every 
other  profession  demands  an  apprenticeship, 
every  science  some  previous  study.  No  one 
thinks  of  improvising  mathematics,  yet  what 
bungler  in  law-making  or  law-intcrpreting  but 
does  not,  by  the  simple  fact  of  aamission  tu 
the  arena  of  either,  think  himself  qualified  to 
decide  impromptu  on  both. 

The  Chairman  then  gave  the  health  of  their 
distinguished  guest,  his  Grace  the  Arrhbi»hop 
of  Dublin,  the  great  promoter  of  science,  as 
well  in  this  country  as  elsewhere,  whose  pre- 
sence afforded  a  further  proof  of  the  value  of 
their  institution,  and  the  general  interest  taken 
in  the  promoting  of  the  objects  for  which  it 
was  founded. 

The  Archbishop,  in  returning  thanks,  ex- 
pressed his  great  delight  at  finding  in  such  an 
assembly,  men  of  opposite  opinions  in  politics 
meeting  for  the  common  welfare,  for  the  im- 
portant purpose  of  assisting  in  the  establish- 
ment of  an  mstitution  whose  beneficial  resuUs 
had  been  pliunly  demonstrated  by  the  elocjuent 
gentleman,  Mr.  Wyse.  He  also  expressed  his 
desire  and  anxiety,  so  far  as  ivas  in  his  power, 
Co  advance  the  objects  of  the  society. 

Mr.  fTyse  said,  in  givitig  the  health  of  the 
President,  to  whom  this  institution  mainly 
owed  its  origin,  he  felt  it  due  fo  him  to  state 
that  he  could  not  too  strongly  express  his 
appreciation  of  the  debt  of  gratitude  due  both 
by  his  profession  and  the  public,  for  the  benefit 
conferred  upon  them  by  that  gentleman. 

Mr.  Kennedy,  in  returning  thanks,  observed 
tliat  there  were  but  two  circumstances  which 
could  induce  him  to  relinquish  his  position  in 
Che  society— the  first,  if  by  his  retirement  he 
could  advance  the  object  which  he  had  so 
much  at  heart — the  welfare  of  the  institution  \ 
the  other,  that  of  seeing  thai  institution  estab- 
lished on  so  broad  and  permanent  a  basis,  as 
to  render  it  independent  of  individual  exertion 
or  casual  support. 

The  Chairman  chen  gave  "The  Irish  Bench, 
and  those  distinguished  members  of  it  who 
were  present.'' 

l%e  Master  of  the  Rolls  retnrned  thanks 
on  behalf  of  the  Trish  Bench,  and  observed 
that  the  difficnlties  he  had  himself  exeri- 
enced  in  the  direction  of  his  own  coul'se  of 


study,  on  entering  the  legal  profeaaion,  were 
too  deeply  impressed  on  his  mind  to  be  ea»ily 
forgotten.  The  ordinary  ob^taclea  to  which 
all  were  exposed  who  made  the  law  thetr 
study,  induced  him  to  hul  with  extreme  aatis- 
faction  the  foundation  of  this  inatitutioii  in 
Ireland.  He  had  watched  «rith  anzioua  care 
the  proceedings  and  progress  of  the  Law  Insti- 
tute from  its  Earliest  foundation  up  to  this 
truly  interesting  and  important  eim  of  ita  ex- 
istence, and  the  result  of  his  jadpncBt  was, 
that  to  secure  the  success  of  so  valusiile  aa 
undertaking  its  direction  and  guidanoe  could 
not  have  been  placed  in  safer  or  abler  hands. 
He  would  only  add,  on  his  own  behalf,  that  in 
whatever  position  he  might  at  any  tine  be 
placed,  he  would  be  found  ever  ready  to  do 
anything  in  his  power  to  advance  the  interest 
of  this  praiseworthy  and  important  inatitBtioii. 
The  Lord  Chief  Baron  then  proposed  *'The 
Professors  of  the  Dublin  Law  Instituce,'*  which 
wa>i  most  warmly  received. 

^  Mr.  Napier  returned  tlianks  on  the  part  of 
himself  and  hb  brother  professors,  ohaerving 
that  he  had  to  acknowledge  the  kindnesa  with 
which  they  had  been  noticed  on  thia  oocasioo, 
and  said,  that  without  any  disposiUon  lo  Aaft- 
tery,  he  valued  that  kindness  the  more  firooi 
the  quarter  from  which  it  had  emanated.  His 
respected  friend  the  Lord  Chief  Baron  fur- 
nished an  example  of  the  self*elevating  power 
of  talent  and  well-directed  industry,  and  he 
(Mr.  Napier)  had  not  far  to  lo<d(  for  another 
instance  amongst  their  friends  of  what  could 
be  accomplished  by  the  unaided efforu  of  diose 
natural  endowments  which  Providence  had  gra- 
ciously bestowed.  Such  men  were  often  se- 
lected as  examples  of  the  inutilitv  of  instilutiooa 
like  theirs,  a  position  (said  the  learned  IVofe^ 
sor)  as  theoretically  absurd  aa  it  is  piacticaUr 
fallacious. 


USAGE  OF  THB  PROFESSION. 


PROCURATION  FXKS. 

X,  a  solicitor,  advertises  dCXXV.  to  lend  be- 
longing to  his  client ;  Z,,  another  solicitor,  is 
instructed  by  a  client  of  his,  and  applies  to  X 
for  the  money  on  a  transfer  of  mortgage,  which 
he  obtains.  A.  prepares  the  mortgage  tranter, 
and  at  the  completion  of  the  business  claims 
6/.  per  cent,  procuration  money.  Is  X.  entitled 
to  it  ?  or  can  Z,,  who  procured  the  money  for 
his  client  in  the  way  stated,  claim  any  part  of 
it  ?  And  would  a  custom  entitling  'X.  to  the 
fee  in  such  a  case,  in  the  particular  place 
where  he  lives,  and  a  different  custom  prevail- 
ing where  Z.  lives,  make  any  difference  ?  From 
the  case  of  Pryce  v  fTilhinson,  10  J.  B.  Moore, 
177 ;  2  Bin^.  474,  in  which  plaintiffs  recovered 
a  fee  of  this  descripdon  from  defendant,  they 
in  that  case  having  negotiated  a  loan  under 
somewhat  similar  circumstances  to  Z,',  would 
it  not  seem  that  Z.  in  the  case  put,  is  the  per- 
son entitled  to  the  procuration  fee?  And  is 
there  any  way  of  recovering  the  money  ^finom 
X ,  it  having  been  paid  at  the  time  of  the  com- 
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pletlon  of  the  tranffer,  tbongh  under  strpnir 
protestations  of  iu  ille^lUy.  and  not  until  X, 
refused  td  settle  his  bill  without  it  ? 

lyigtvn,  A  SuBSCRiftiR. 

[ft  is  the  invariable  usage  in  London,  for 
the  solicitor  of  the  lender  to  receive  the  fee 
under  the  act  of  Parliament  for  procuring  the 
loam.     Eu.*) 

BARRISTERS  CALLED, 
Hilary  Term,  1841. 

Lincoln's  inn. 

January  26. 
William  John  Birch. 
James  Fraser  Hore. 
Richard  Graves  MacDonnell. 
Archibald  Smith. 
John  Fletcher  Hargrave. 
John  William  PnTut. 
John  George  Ramsden. 

Jannary  29. 
Charles  Thomas  Penrose. 
Joseph  Henry  Hart. 
Robert  Lambton  Surtees. 
Thomas  Fletcher  Twemlow. 
WUliaro  Edmund  Pole. 
William  Pine. 

innbr  templb. 

January  29. 
IJenry  Wall  Tnmer. 
Gerard  Wolfe  Lydckker. 
Kdward  Badeley. 
John  Mac  Dowall. 
Edwin  Plumer  Price. 
i  Hiarles  Paclcer. 
Edward  Herbert  Bunburv. 
John  Thomas  Henry  Peter. 
James  Darker  Deane. 
lliomas  Cobbe. 
Alfred  Pearson  Hurlstone. 

MIDDLB  TEMPLB. 

January  15. 
Thomas  John  Fisher. 
William  BoviU. 
Henry  Tyrwhitt  Frend. 
(leorge  Hughes. 
Francis  Ewart. 
Richard  Couch. 

Junuary  29. 
Hugh  Hill. 
John  Blandy. 
Frederick  Charles  Follett. 
Vanddeur  Benjamin  Crake. 
'  Frederick  Warner. 
John  l^slie. 
John  Groyther  Hughes. 
James  Brace  Alexander. 
William  Hammond  Solly*  , 

Charles  Gamett. 
Frederick  Wilkinson. 
Henry  Welsh, 
Standiah  Grove  Grady. 
Joseph  Shapland. 
Thomas  HiUs  Robinson. 
MoiUaunt  Lawson  Wells. 
John  Horsack. 


OftAT'f  INN. 

January  23. 
Gilbert  Abbott  a  Beckett. 
Henry  Pyne. 

January  30. 
Maurice  Mathew  George  Dowling. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

From  Q6tk  Jawmary  tp  \9tk  Fekmary^   1841,  both 
incku've,  with  datc»  wkem  gatetteH* 

VttB,  Charles,  Rnidrord,  York.    Jan.  2(>. 
Daubney,  Joseph  Hearorjl*  Caistor,  Lincoln.   Jan. 

29. 
Ball,  l^win,  Persliore,  Worcester.    Feb.  5. 
JSadler,  ThomHii,  Gmffhnin,  Sussex.    Feb.  12. 
Cniig,  Charles  Dixon,  Shrewsbary.    Feb.  16. 
lUxter,  Edmund,  Doncaster,  York.    Feb.  19. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  26/A  Jamuny  to   19M  February,  1841,  bttih 
incituivef  with  date*  when  gatettetl, 

Dudding,  JtiliD,  and  Joseph  Cooke,  Lincoln,  Attor- 
neys and  Solicitors.    Jan.  29. 

Payne,  Samnrl,  and  John  Maltby,  Nottingham, 
Attorneys  and  Solicitors.     Feb.  5. 

Oldaker,  Edmund  Wells,  and  James  Ormond,  Per- 
shore,  Worcester,  Attorneys  and  Solicitors. 
Feb.  12. 


BANKRUPTCIES  SUPERSEDED. 

From  26/A  January  to  19/A  February,    1841,  butk 
inctusive,  ufith  date*  when  gntettett. 

Booth,  Thomas,  Sand  Reds,  Clayton,  Urndford,' 
York,  Innkeeper.    Jan.  20. 

Dulcken,  Theodore  Augustus.  Edward  Street,  Port- 
man  Square,  Merchant.    Jan.  29. 

Maton,  William,  Fore  Street^  London,  Leather 
Seller.     Feb.  2. 

Budd,  John,  Liverpool,  Comroissioa  Agent  and 
I  MerchanU    Feb.  2. 

Wilkinson,  Charles  John,  Eye,  SuflTolk,  Merchant 
and  Miller.     Feb.  9. 

Dobson,  Thomas,  Leeds,  York,  Innkeeper.  Feb 
tfi. 

Conyer,  William, Thomas  Ridsdale,  Joseph  Senior, 
Richard  Stapicton,  Benjamin  Turner,  E<lwarrt 
*  Bailey,  John  Milnes,  \\  illinm  Mayman,  Rich- 
ard Shaw,  Joseph  Castle,  Smith  Oldrnyd,  John 
Breary,  John  Denton,  and  Abraham  Ellis, 
Batley  Carr,  near  Dewsbury,  York,  Woollen 
and  Scribbling- Millers.    Feb,  12.  • 

Hainsworth,  Jonathan,  John  Dldroyd,  Jonathan 
Clegg,  Joseph  Bailey,  Matthew  Healey,  and 
John  Bromley,  jon.,  of  Batley  Carr,  near 
Dewsbnry,  York,  Woollen  and  Scribbling 
Millers.    Feb.  13. 

Carter,  Henry  Chaplin,  Tooting^  Surrey,  Linen 
Draper.    Feb.  19. 


BANKRUPTS. 

From  26M  January  to   \9lk  February,  1841,  both 
inciunve,  with  date*  when  gmaetted, 

Appleton,  John,  Hounslow,  Middlesex,  Ironmong- 
er«.  c'tmk,  Otf.  Ass.;  rkmubke^  Staple  inn, 
Feb.  9. 
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Allison,  Cuthbert,  late  of  North  Shields,  Northan- 
berland,  but  oow  of  South  Shields,  Durham, 
Baker;  and  Thomas  Mitchell,  of  South  Shields, 
Shoemaker^  lately  carrying  on  business  toge- 
ther as  Fruiterers  and  Green  Grocers.  Lowrey, 
Crosby  Hall  Chambers,  BiBhopegate  Street; 
Ty9ack  &  Co.,  North  Shields.     Feb.  13. 

Butt,  Joseph,  and  Edward  Butt,  Mortimer  Street, 
Middlesex,  Linen  Drapers.  Gibttm,  Off.  Ass. ; 
Sweei  &  Co.,  Basinghall  Strest,  Jan.  26. 


and  Share.  Dealer.    Pineent  &  Co.,  Temple, 

Feb.  5. 
day,  Robert,  Huddersfield,    MerebanU      EJye, 

Clement's  Inn;  Syke*,  Miln's  Bridge,  near 

Huddersfield.    Feb.  6. 
Curtis,  Timothy  Abraham,  Tokenhouse  Yur6,  Lank' 

don.  Merchant.    Otfaon,  Off.  Aas. ;    WVdg  & 

Co.,  College  Hill.    Feb.  9. 
Coles,  Benjamin,  Olney,  Bucks,  Tea  Dealer  and 

Grocer.    Clark,  Off.  Ass. ;  BayHs,  Deronahire 

Square ;  Oarrard,  Olney,  Feb.  9. 


Bennett,  Thomas,    Coptball  Buildings,  London,    Carttar,  Charles  Joseph,  Greenwich,  Kent,  Banker 
Bookseller.      Clark,  Off.  Ass. ;  Fiy  &   Co.,  I         and  Scrirener.    Edwardt,  Off.  Ass. ;   Bell  & 


Co.,  Bow  Churchyard.    Feb.  9. 
Carter,  John,  ElUnd,  York,  Com  Miller*    Bmtiyt 
&  Co.,  Chancery  Lane ;  Higkam^  Bnghouse. 
Feb.  9. 
Callaway,  James  William,  Wdbum,  Bedford,  Lioea 
Birmingham,  Manufacturing  l  -      Draper.   Camum,  Off.  Ass. ;  Joaea  Bl  Co^  Siie 
'  "      "  '    '  Feb.  Ifi. 


Cbeapeide.    Jan.  29. 

Bottomley,  Albert  Darid,  Gracecburch  Street, 
London ,  Tailor  and  Outfitter.  Grem,  Off.  Ass. ; 
Amderaon,  ComhilL    Jan.  29. 

Bradley,  William,  Selly  Oak,  Kingsnorton,  Wor- 
cester, and  of  Birmingham,  Manufacturing 
Chemiit.  Chaplin,  Gray's  Inn  Square ;  Stubba 
&  Co.,  Birmingham.    Jan.  29. 

Bairstow,  John,  Ovenden,  Halifax,  York,  Worsted 
Stuff  Manufacturer.  Jayuet  &  Co.,  Ely  Place, 
Holbom  ;  MUcheU,  Halifax.    Jan.  29. 

Barnett,  Josiah,  Sydenham,  Kent,  Builder.  Gib- 
90H,  Off.  Ass. ;  Messrs.  5r%,  Serjeant's  Inn, 
Fleet  Street.    Feb.  2. 

Bridgewater,  Edward,  Birmingham,  Victualler. 
Smith  &  Co., Gray's  Place,  Gray's  Inn;  Graai- 
wood,  Birmingham  i  Harriaan,  Birmingham. 
Feb.  5. 

Blamy,  George,  Kingsbridge,  Deroo,  Baker  and 
Grocer.  Swrt,  Lombard  Street ;  Lockyer  & 
Co.,  Plymouth ;  Haley,  Kiogsbridge. 

Bridge,  William,  Deritend,  Aston,  nigh  Birming- 


Lane. 

Crux,  Ruth,  CanterbnrT,Victaaller.  Gnley,  Goihl- 
ford  Street,  Russell  Square.    Feb.  16. 

Danncey,  John,  Baltonsborongh,  Somerset,  Cat- 
tle Dealer.  Naith  &  Co.,  Glastonbury  ;  Wi- 
glenoorth  &  Co.,  Gray's  Inn  Square.    Jan.  26. 

Day,  Thomas  Starling,  Eaton,  Norwich,  and  of 
the  City  of  Norwich,  Merchant.  Clarke  & 
Co.,  Lincoln's  Inn  Fields ;  Beekwith  St  Co., 
Norwich.    Jan.  26. 

Donnelly,  George,  Dudley,  Worcester,  Hatter. 
Stonier,  Newcastle-under-Lyme ;  Jitmn  ft  Co., 
John  Street,  Bedford  Row.    Feb.  2. 

Dockham,  William  John,  Little  Lore  Lane,  Wood 
Street,  Cheapside,  London,  Hosier.  JTaktum, 
Off.  Ass.;  Lewii,  Arundel  Street,  SCnnd. 
Feb.  5. 


ham.  Boot  and  Shoemaker.   TattenhaU,  Great    d^^  /^^^  Solomon,  Sheffield,  York.  Fnrnitnic 
James  Street,  Bedford  Row.     Feb.  9.  | 

Banks,  James,  Wisbeach,  Ely,  Cambridge,  Ship 

Builder.    Marshal,  Boston  ;  Bell  &  Co.,  Bow 

Churchyard.     Feb.  12. 
Bertram,  Charles,  Bury  Street,  Saint  James's,  Wine 

Merchant.     Pennell,  Off.  Ass. ;  Rodgere,  King 

Street,  Chespstde.    Feb.  9. 
Butler,   Mary,   Saint  Pancras  Road,   Middlesex, 

Victualler.  Camum,  Off.  Ass. ;  Dimmock,  Size 

Lane,  Bucklersbury.     Feb.  12. 
Bell,  William,  sen.,  Bath,  Upholsterer.    B'thop, 

Southampton  Buildings,  Chancery  Lane;  Hel- 

UngM,  Bath.     Feb.  12. 
Conyer,  Wiliiani,  Thomas  Ridsdale,  Joseph  Senior, 

Richard  Stapleton,  Jonathan  Hainsworth,  Ben- 
jamin Turner,  Edward  Bailey,  John  Milnes, 

William  Mayman,  Richard  Shaw,  John  Old- 

royd,  Joseph   Csstle,  Smith  Oldroyd,   John 

Brearey,  John  Denton,  Abraham  Ellis,  James 

Howgate,  John  Bromley,  Matthew  Healey, 

Joseph  Bailey,  Abraham  Fozard,  and  Jonathan 

Clegg,  Batley  Carr,  near  Dewsbury,  York. 

Woollen  and  Scribbling  Millers.    HaU,  Alder- 

manbnry;  OldroydoTScholea^Xyevrthxxry,  Jan. 

26. 
Chalk,  John  Alfred,  late  of  Coptball  Chambers, 

Coptball  Court,  Throgmorton  Street,  London, 

but  now  of  Kennington  Place,  Vauxhall  Road, 

Surrey,  Bill  Broker,  Stock  Broker,  and  Share 

Broker.     Whitmm ,  Off.  Ass. ;  Graham,  Old 

Jewry.    Jan.  29. 
Coles,  George,  jnn.,  Portsmouth,  Southampton, 

Coach  Maker.    Devereua,  Portsmouth ;  Wdt^ 

ton  &  Co.,  BouTerie  Street,  Fleet  Street.   Jan. 

29. 
Cnnliffe,  Henry,  Southampton,  Brewer.  Tur^fuand, 

Off.  Asa. }  Hyde,  Ely  Place.     Feb.  2. 
Cooke,  George,  Northampton,  Scrirener,  Miner, 


Dealer  and  Cabinet  Maker.  Messrs.  Sole, 
Aldermanbury ;  Chambere,  Sheffield.  Fd>.  5. 
Edwards,  Joseph,  Salford,  Lancaster,  Victualler. 
Appleby^  Aldermanbury ;  PhilUpt^  Manchea* 
ter.  Jan.  26. 
Eglington,  John,  Walsall,  Stafford,  Builder.  Hmd, 
New  Boswell  Court;  Markiaw,  Walsall. 
Feb.  9. 

Erredge,  John  Ackerson,  Brighton,  Sonex,  Book- 
seller and  Stationer.  Benneii,  Brighton; 
Rickards  &  Co.,  Lincoln's  Inn  Fielda.  F^.  9. 

Franks,  George,  Newcastle-npon-Tyne,  Hatter. 
Kent  or  Ckartrea,  Newcastle-npon-Tyn^.  A'l- 
ckoUi  &  Co. ,  Lincoln's  Inn.    Jan.  29. 

Field,  James  and  William  Field, 

London,  Wine  and  Spirit  Brokera. 

Off.  Ass. ;  Peile,  Old  Broad  Street.    FcIk  2. 

Fosbrooke,  William  Blunt,  Liverpool,  Money 
Scrivener,  and  Dealer  in  Coals.  iVbrrtr,  Li- 
verpool ;  Norrit  &  Co.,  Bartlett's  BuOdingt. 
Feb.  2. 

Faircloogh,  William  Charles,  Liverpool,  Engineer, 
Ironfounder  and  Millwright.  Fmcmi  ft  Co., 
Temple ;  Hecnw*  Liverpool.    Feb.  2. 

Freshney,  Samuel,  Broad  Street,  Chdbea,  Mid 
dlesex,  Grocer  and  Cheesemonger.  IFUfMorr, 
Off.  Ass. ;  May,  Queen  Square.    Feb.  5. 

Felmingham,  William,  Bath,  Sauce  Manufacturer. 
Janet  &  Co.,  Crosby  Square;  HelUnga,  Bath. 
Feb.  12. 

Fearnley,  John,  Hampstead,  Middlesex,  Iron- 
monger. WkUmore^  Off.  Ass. ;  Wood  ft  Co., 
Falcon  Street,  Aldersgate  Street.    Feb.  16. 

Guy,  Charles  Robert,  Helston,  Cornwall,  Grocer. 
Sandyt  ft  Co.,  Serjeant's  Inn,  Fleet  Street ; 
Cry  11$  ft  Co.,  Helston.    Jan.  26. 

Goldic,  James,  High  Street,  Whitecbapel,  Distiller, 
Rectifier  and  Manufacturer  of  Spiritnooa  ti- 
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Quott  aad  Compounds.  Laekingtcn,  Off.  Ast. ; 
OUvtr,  Old  Jewiy,  Feb.  2. 
Garnelt,  George  Hovrson,  Queen  Anne  Street, 
Middlewz,  Chemitt  and  Draggitt,  nnd  Dealer 
in  Wild  feasts.  Animals,  and  Wild  Birds. 
Pemell,  Off.  Asi.;  Cooper,  Old  Cavendish 
Street.    Peb.  19. 

Hoattsloift  John,  Bimuogham,  BaVer  and  Retail 
Brewer.  Taylor  &  Co.,  Bedford  Row ;  Messrs. 
Ryitmdf  Birmingham.    Jan.  6. 

Hewitt,  John,  LiFerpool,  Merchant.  Forthaw  & 
Co.,  Liverpool;  ^Detent,  Chancery  Lane. 
Jan.  26. 

Heakin,  Thomas,  jun.»  Thorley,  Hertford,  Horse 
Dealer.  Graham,  Off.  Ass; ;  Mihu  &  Co., 
Temple;  Qtt  &  Co., ^ Bishop's  Stortford. 
Feb.  2. 

Harris,  Richard  and  Samuel  King,  High  Holbom, 
Middlesex,  WooUtn  Drapers.  Clark,  Off. 
Asa. ;  May,  Queen  Square.    Feb.  12. 

Hanson,  Thomas,  Clough  Bottom,  Huddersfield, 
York,  WoUen  Cloth  Manufactarer.  Clarke 
h  Co.,  Lincoln's  Inn  Fields ;  Whitekead  &  Co., 
Huddersfield.    Peb.  19. 

James,  George,  Bangor,  Carnarvon,  Druggist. 
Watson  a  Co.,  King's  Arms  Yard,  Coleman 
Street ;  Johmien,  Bangor.    Jan.  26. 

Jones,  Jamea,  Staines,  Middlesex,  Linen  Draper. 
Graham,  Off.  Ass. ;  Junet  &  Co.,  Size  Lane. 
Jan.  29. 

JcDnings,  William,  Gloucester,  Tailor  and  Draper, 
and  Dealer  in  Toys  and  Books.  Waium, 
Falcon  Square.    Feb.  5. 

Jenkins,  John,  Haverfordwest,  Auctioneer,  Agent, 
and  Broker.  /Z«et,  Haverfordwest ;  HastingM, 
Harpnr  Street,  Red  Lion  Square.    Feb.  5. 

Johnson,  George,  Leeds,  York,  Fruiterer  and 
Herring  Dealer.  JameM  &  Co.,  John  Street, 
Bedford  Bow  ;  Hick,  Leeds.    Feb.  9. 

Jones,  Josiah  Georgp,  Bridgwater,  Somers«t,Dea1er 
in  Musical  Instruments  and  Music  and  Toy- 
man.   De  Siedma,  Fitxroy  Square.     Feb.  19. 

Keasley,  Thomas,  and  Joseph  Leonard  Keasley, 
Long  Lane,  and  Wyld's  Rents,  Bermondsey, 
Surrey,  Tanners.  Pemnett,  Off.  Ass. ;  Rhodes 
&  Co.,  Chancery  Lane.    Feb.  2. 

Kerschner,  George  Frederick,  Great  Surrey  Street, 
Sonthwark,  Victualler,  and  Joseph  Kerschner, 
late  of  the  same  place.  Victualler.  Abager, 
Off.  Ass. ;  Comer  h.  Co.*  Dean  Street,  Sonth- 
wark.   Feb.  2. 

Kemp,  William  Richard,  East  Cheap,  London, 
WholsaliB  Grocer  and  Tea  Dealer.  Belcher, 
Off.  Ass. ;  Templar  &  Co.,  Great  Tower  Street. 
Peb.  5. 

Lancbester,  Thomas,  South  Biddick,  Durham, 
Ship  Builder.  Burn,  }un.,  Sunderlsnd ; 
Compton,  Church  Court,  Old  Jewry.    Jan.  29. 

Latham,  William,  Halifax,  York,  Uoen  Draper 
and  Mercer.    Uoyd,  Cheapside.    Jan.  29. 

Lewis,  John,  Tredegar,  Monmouth,  Draper. 
Ttlson  &  Co.,  Coleman  Street.    Feb.  2. 

Lawton,  John,  and  Richard  Lawton,  Leigh, 
Lancaster,  Drapers  and  Tailors.  Makimon 
9l  V.O.,  Temple ;  Foden,  Leeds.    Feb,  2. 

Lamblry,  Abraham,  Birmingham,  Hotel  Keeper. 
Taylor  &  Co.,  Great  James  Street,  Bedford 
Row ;  Griffiths  &  Co.,  Birmingham.     Feb.  2. 

Lewis,  George,  MUe  End  Road,  Middlesex, 
Victualler.  Abbott,  Off.  Ass. ;  Lucas  &  Co., 
Argyle  Street,  Regent  Street,     Feb.  5. 

M'Neill,  Forbes,  Clement's  Lane,  London,  General 
Merchant.  Edwards,  (Iff.  Ass.;  Bmrbitlge, 
Hatton  Garden.    Jan.  26. 

Mil!s,   John   ManshTp,    and    William    Billington 


Mills,  Great  Berkhampstead,  Hertford,  Brew- 
ers.     Clark,  Off.  Ass.  ;    Peachey,  Salisbury 
Square.    Jan.  29. 
Morrison,  William,   Penchurch  Street,  London, 
Stationer  and  Bookseller.     Abbott,  Off.  Ass. ; 
Abbott,  Rucklersbury.    Jan.  29. 
Munn,  Lewis,  Solesbridge,  Rickmansworth,  Herts, 
Paper    Mannfacturer.       Groom,   Off.    Ass.; 
Burkett,  Curriers'  Hall,  London  Wall.  Feb.  2. 
Mayor,  Edward  Lewis,  Northampton,  Innkeeper. 

Vincent  ft  Co.,  Temple.    Feb.  5. 
May,    Mary,    Devonport,    Earthenware    Dealer. 
Surr,  Lombard  Street ;  Blworthy,  Plvmouth. 
Feb.  19.  • 

Munn,  George,  Bagnor,    Speen,   Berks,    Paper 
Mannfscturer.    Pjmm^,  Newbury.    Feb.  19. 
Nottage,  Henry,  Kingston-upon-Thames,  Surrey, 
Builder.    Alsager,  Off.  Ass. ;  Messrs.  Rohinson, 
Qneen    Street    Place,    Southwark     Bridge. 
Jan.  29. 
Norfolk,  Joseph,  and  John  Norfolk  Woodhouse 
Carr,  Leeds,  York,  Stuff  Dyers  and  Finishers. 
Hawkins  St  Co.,  New  Boswell  Court,  Lincoln's 
Inn ;  Atkinson  &  Co.  Leeds.    Jan.  29. 
Naylor,  John,  Manchester,    Wire    Drawer  and 
Wire  Worker.  Johnson^  Manchester ;  Wathen, 
Torrington  Square.    Feb.  9. 
Okell,  Edward,  Liverpool,  Flour  Dealer.    Lowndes 
&  Co.,  Liverpool ;    Taylor  A  Co.,  Bedford 
Row.    Peb.  16. 
Poulton, Joseph,  sen.,  Leominster, Hereford, Brick- 
layer, Stone  Mason,  and  Builder.  Smiik,  Chan- 
cery Lane;  Hammond,  Leominster.    Jan.  26. 
Porter,   Joseph,    Bamsley,    York,    Callenderer. 
Perkins,  Gray's  Inn  Square ;  Shepherd^  Barns- 
ley.    Jan.  26. 
Proud,  Elizabeth,  Sunderland,  Durham,  Grocer. 
Adlmgton   &  Co.,   Bedford    Row ;    Aiskeli, 
Sunderland.     Jan.  26. 
Putland,  Edward,  Manchester,  Ale  and  Porter 
Merchant.     Netkersole,    New    Inn ;    Fbster, 
Manchester.    Jan.  26. 
Pearson,  Joseph,  Lockwood,  Almondbury,  Yorka 
Grocer,  Draper,  and    Com  Dealer.    Lever^ 
King's  Road,  Bedford   Row ;    Barker  h  Co., 
Huddersfield.    Feb.  5. 
Procter,  Thomas,  Fenchurch  Street,  London,  Mer* 
chant    Abbott,  Off  Ass. ;  Ihum  &  Co.,  Ray- 
mond Buildings.     Peb.  9. 
Philpot,  John,  St.  Swithin's  Lane,  London,  Vic* 
tualler  and  General  Agent.    Gtbtem,  Off.  Ass.; 
Wire  ft  Co.,  St.  Swithin's  Lane.    Feb.  19. 
Picksrd,     Abraham,    Ossett,    Dewsbury,    York, 
Cloth  Manufacturer.    Clarke,  Chancery  Lane; 
Carr  &  Co.,  Wakefield,  or  Whithorn,  Wake- 
field.   Feb.  19. 
Robinson,   Thomas,  Heaton  Norris,    Lancaster, 
Provision  Dealer.  Harrop,  Stockport ;  Bewer 
ft  Co.,  Chancery  Pane.    Jan.  29. 
Robson,  John,  and  William  Kempster  Robson, 
Newcastle-npoc-Tyne,  Grocers,  Tea  Dealers, 
and  Mustard  Manufacturers.     AdUngton  ft 
Co.,  Bedford  Row.    Hoyle,  Newcastle  npoc- 
Tyne.    Feb.  5. 
Ratcliffe,  James  Thomas,  BlackmanlStreet,  Sonth- 
wark, Stationer  and  Rag  Merchant.     Gibson, 
Off  Ass. ;  Jacobs,  Crosby  Square.     Feb.  12. 
Read,  Thomas,  Crawford  Street,  Portman  Square, 
Hair  Dresser  and  Perfumer.  Green,  Off.  Ass  ; 
Robinsm,  Orchard  Street,  Portman  Squat  e. 
Feb.  16. 
Roberts,  Thomas,  Holbeck  Steam  Mills,  near  Leeds, 
York,  Corn  Miller.    SmUhsom  ft  Co.,  South- 
ampton Buildings,  Chancery  Lane ; 
&  Co.,  Leeds.    Feb.  16. 
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RobsAn,  James,  IWr  Street,  Mceiter  Square, 
Coach  Currier.   Etiwardt,  Off  An.  ;  KigkiUy, 
Paaton  Square,  St.  James'*.     Feb.  19. 
Scowcroft,     Jainet,    Haverfordwest,    Scrirener. 
Ree»t  Harerfordwest;  Ha$thigi,  liarpur  Street, 
Reci  Lion  Square.    Jan.  26. 
Seijeaot,  Edward,  Barrow,  Lincoln,  Draper  and 
Grocer.    AiaAhucm  dt   Co.,  Temple;    fMint, 
Leeds.    Jan.  29. 
Salter,  John,  and  John  Cale.  Glonoester,  Botlden 
and  Stone   Masons.     Jomei  A  Co.,  Crosby 
Sqaare ;  SmaUridgt,  Gloocetter,  Feb.  2. 
Standley,  James,  Birmingham,  Warwick,  Brsss 
Founder.    AHtingtim  ft  Co.,  Bedford  Row ; 
WUUf  Birmingham.    Feb.  2. 
Shillito,    Josh.,     Manchester,     Warehouseman. 
Johu0m  &  Co.,  Temple ;  Higaom  &  Co,,  Man* 
Chester.    Feb.  2. 
Straten,  [fjr.  Siwriim,  James, — see  OsMtte  of  9th 
February] ,  formerly  of  Warwick,  Snrgeon  and 
Apothecary  ;  afterwards  of  Cross  Lane,  Saint 
Mary-at- Hill,  and  of  Winchester  Street,  Lon- 
don, Ship  Owner  and  Merchant.    Oreem,  Off. 
Ass.;    CmnpUm,  Church  l.ane.  Old   Jewry. 
Feb.  .5. 
Startio,  James,  Warwick,  Surgeon  and  Apothecary, 
afterwards  of  Cross  l«ane.  Saint  Mary-at- 
Hill,  London,  and  of  Winchester  Street  in  the 
said,  city.  Ship  Owner  and  Merchant.    Grrem, 
Off.'  Ass.!     Com/y/on,    Church    Court.    Old 
Jewry.    Feb.  9. 
Sharp.  James,  and   Robert  Pearson,    Bradford, 
York,  Machine  Makers,     miiier  &  Co.,  Sy- 
moHds,  Jun. ;  Toltom^  Bradford.     Feb.  9. 
Silk,  Robert  and  Thomas  Brown,  Long    Acre, 
Coach  Makers.      Twr^^trnd^  Off.  Ass.  \  Bmr* 
gfnf  &  Co.,  Oxford  Street.    Feb.  1 6. 
Sannderson,  James  Montague,  Red  Lion  Square, 
House  Agent  and  Fnmished  Lodging-house- 
keeper* TWynoMf,  Off.  Ass.;  EdwarA,  King's 
Koad,  Bedford  Row.     Feb.  16. 
Button,  George,  Bedford  Place,  East  Street,  Old 
Kent  Road,  Surrey,   Builder.      Clarke,  Off. 
Ass.;  Anmlnm§,  South  Square,  Gray's  Inn. 
Feb.  16. 
Sarage,  William,  Epsom,  Surrey,  and  of  Surrey 
Street,   Straud,    Lodging -bouse-keeper  and 
Scrirrner.    Meager,  Off.  Ass.;   Fowf,  Hen- 
rietta Street,  Corent  Garden.    Feb.  16. 
Smith,    Joseph,   Stratford-on-AFon,     Warwick, 
Mereer  and  Draper.    Adthtgimi  &  Co.,  Bed- 
ford Row ;  H^bbet,  Stratford-on»Aron.    Feb. 
16. 
Tilbom,  Richard,  Donrastar,  York,  Auctioneer, 
Com  Factor  and  Broker.     WigUtwnrih  &  Co., 
Gray's  Inn  Square.    JVIcMion,  Wash,  near 
Rotberham.    Jan.  26. 
Townsend,  John  and  Charles  Townsend,  Leeds, 
York,   Joiners,  Cabinet  Makers,    Manufac- 
turers  of   Packing  Caaes,  Rolling  Boards, 
Rollers,  and  Sawyers*  Brokers.    Robimm  & 
Co.,  Essex  Street,  Strand ;  Middletmi^  Leeds. 
Jan.  28. 
Trafford,  Thomas,  Midge  Inn,  Halton,  Lincoln, 
Innkeeper  and  Farmer.    Djfneief  &  Co.,  Bed- 
ford Row ;  Bkodet,  Market  Rasen.    Feb.  2. 
Todd,  Thomas,  Birmingham,  Factor.    Tayior  & 
Co.,  Bedford  Row ;  Messrs.  AyAoMf,  Birming- 
ham.    Feb.  5. 
Taylor,  William,  Westbury,  Wilts,    Carpenter. 
Wkittmker,  Gray's  Inn  Lane  Square  ;  AmA, 
Bradford.     Feb.   19. 
Vavasoor,  Walter,    Rochdale,    Lancaster,  Wool 
Merchant.   NvnU  &.  Co.,  Bartlett's  Buiklings ; 
Ifestoa,  Rochdale.    Feb.  12. 


Wilson,  William, SUnley  Feny,  Wakc6e1i1,  York, 
Innkeeper.  Preaim^  Tokenhouae  Yard  ;  Wktu 
kmm,  Wakefield.    Jan.  26. 
Watlioflr,  Lionel,  Upper  Street,  Islington,  Middle- 
sex, Butcher.  Ormtm,  Off.  Ass. ;  AUrm,  ft  Co., 
New  Broad  Street     Feb.  &.f 
Ward,  Samuel  Peare,  Liverpool,  Brewer.    Stmt, 
Lirerpofil ;  HM  9l  Co.,  Vendam  Buildings, 
Gray's  Inn.    Feb.  9. 
Wheeler,  Henry,  Witton,  Chester,  Keeper  of  an 
Inn.    B^rker^  Wem,  Salop ;  Otf^L  Co.,  Half- 
moon  Street,  Piccadilly.    Feb.  9. 
Wontner,  Richard,  Cloth  Fair,  London,  Woollen 
Draper.    Green,  Off.  Asa. ;  TWncr  &  Co.,  Ba« 
sing  Lane.    Feb.  12. 
West,  Latimer,  Freeman's  Court,  ComhitI,  Wine 
Merchant.      Grakmm,    Off.   Aas.;    ^Aearawa, 
Gray's  Inn  Square.    Feb.  12. 
Woollren,  Richard,  Southwark,  Surrey,  Batcher. 
LacJUmfim^  Off.  Aas. ;  JaMum,  Walbraok. 
Feb.  12. 
Whitehead,  Samuel,  Leamington  Priors,  Warwick, 
and  also  of  Offchurch,  in  the  same  eoonty. 
Cattle  Salesman  and  Butcher.    Adtmgi&m  & 
Co.,  Bedford  Row;  Bynm,  Leamington.   Feb. 
12. 
Wase,  Benjamin,  Hereford,  Brewer.  Smith  ft  Son, 
Sonthamptoo  Street,  Blomnsbury;  Mmrfwteft, 
Hereford.    Feb.  19. 
Williams,  Samuel,  Lambeth  Walk,  Surrey.  Haber- 
dasher and   Draper.      TWytumrf,  Off.   Aaa.; 
ITanic,  Leadeohall  Street.    Feb.  16. 
Worsfold,  William,  Mnnpiret  Street,  Carendish 
SqunK,  and  of  Wells  Mews,   Wells  Street, 
Middlesex,  Coach  Smith  and  Spring  Maker, 
and  Patent  Asia  Tree  Maker.    Jebmaem,  Off. 
Ass.;  Ditieam  ft  Co.,  Frederick's  Place,  Old 
Jewry.    Feb.  19. 
Wood,  Felix,   Brixton,  Surrey,  Com  and  Coal 
Dealer.    CImrA,  Off.  Ass. ;  OUkmem^  Feather* 
stone  Buildings.    Feb.  19. 
York,  John  Oliver,  Duke  Street,  Westminster, 
and  of  West  Bromwich,  Stafidrd,  Iron  Founder 
and  Iron  Master.     GraAant,  Off.  Aas. ;  Clarke 
ft  Co.,  Craven  Street,  Strand.    Feb.  9. 


PRICES  OP  STOCKS. 


Tweedof,  23il  Fekrwarf,  1841. 

Bank  Stock  div.  7  per  CenL 166| 

3  Per  Cent.  Reduced 89a8|«9 

3  per  Cent.  Consols  Annnitiet    ----•88|«| 

3§  per  Cent.  Annuities  1818 --97| 

3i  per  Cent.  Reduced  Annuities  -  •  -  •  .  97f  a  } 
New  3|  per  Cant.  Annuities  -.--97|a6i«7 
Long  Annultiea,  expire  &th  Jan.  18G0  •  13|  a  ^i. 
Annuities  for  30  yrs  ezp.  10th  Oct  1859   I24.S  a { 

India  Stock,  div,  10^  per  Cent 248 

India  Bonds  3  per  Cent.  |.  •  «  •  •  10«.  a  lS«.dis. 
3  per  Cent  Cons,  for  sect  25ch  Feb.  88|  a  |  a  | 
Exchequer  Bills  lOOOA  at  2^^.    -  •  -  6*.  a  4t.  pa. 

Ditto         500/.at2iif. 7«.pm. 

Ditto  Small       at  l^d,    -  7«.  a  5«.  a  7«.  pm. 

Ditto  Adrertised »•  4a.  a  €•.  pm. 


Wkt  H^sdl  ONideriier. 
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SATURDAY,  MARCH  6,  1841. 


.u 


Quod  mairfs  ad  n<is 


Pertinet,  etoescire  malum  est,  agitAOons. 


HORAT. 


THE  PUNISHMENT  OF  DEATH. 

Thk  puniftliment  of  death  is  now  fast  pass- 
ing away  from  our  criminal  code,  and  per- 
hapts  there  is  no  instance  in  this  country  of 
so  complete  a  change  in  public  feeling  in  so 
short  a  time  as  with  respect  to  this  matter. 
Down  to  the  first  quarter  of  the  present 
century  a  more  severe  code  of  penal  laws 
hardly  ever  existed  in  any  counti^  ;  the  pu- 
nishment of  death  was  awarded  as  the  rule 
and  not  the  exception,  and  the  same  sen* 
tence  was  passed  on  the  pickpocket  as  on 
the  traitor  or  murderer.  But  of  late  years 
a  great  alteration  indeed  has  taken  place. 
An  execution  in  any  part  of  the  country  is 
now  a  very  rare  event;  and  the  crimes 
punishable  with  death  may  be  easily  num- 
bered. We  believe  they  are  all  alluded  to 
in  a  bill  brought  in  the  present  session  by 
Mr.  Kelly,  in  conjunction  with  Dr.  Lush- 
ington  and  Serjeant  Talfourd,  which  we  now 
purpose  to  examine.  It  is  intituled  •*  a  bill 
for  taking  away  the  punishment  of  death  in 
certain  cases,  and  substituting  other  punish- 
ments in  lieu  thereof."  And  it  proposes  to 
take  awny  the  punishment  of  death  from  the 
following  offences. 

1.  Embezzlement  by  a  servant  of  the 
Bank  of  England,  of  any  note,  bill,  divi- 
dend»  warrant,  bond,  deed,  &c.,  of  the 
company.  This  is  punishable  with  death 
by  statute  15  Geo.  2,  c.  13,  s.  12;  So 
Geo.  3.  c.  66,  s.  6  ;  and  37  Geo.  3,  c.  46, 
s.  6 ;  and  there  is  a  similar  act  with  respect 
to  the  embezzlement  by  servants  of  the 
South  Sea  Company,  of.notes,  bills,  &c.  of 
the  company,  24  Geo.  2,  c.  11 ,  s.  3.  Now 
by  Stat.  2  W.  4,  c.  4,  s.  1,  any  person 
in  the  public  service  secreting  or  embez- 
zling any  money  or  valuable  security  en- 
trusted with  him  is  guUty  of  felony,  and 
is  only  pvinahable  with  tronspoitation  for 
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fourteen  years,  or  imprisonment  for  three 
years ;  and  as  various  other  statutes  hhve 
been  passed  taking  away  the  punishment  of 
death  from  all  similar  offences,  we  conceive 
that  there  can  be  no  objection  to  render  the 
law  uniform  in  this  respect. 

2.  The  second  offence  from  which  it  iis 
proposed  to  take  the  punishment  of  death  is 
the  privately  using  any  stamp  or  die  re- 
lating to  any  stamp-duty,  or  fraudulently 
cutting  off  the  impression  of  any  stamp  or 
die  from  any  vellum,  parchment,  or  paper, 
with  intent  to  use  the  same.  This  is  pu- 
nishable with  death  by  stat.  55  Geo.  3,. 
c.  1 84.  But  this  is  not  nearlv  so  heinous 
an  offence  as  many  others  now  no  longer 
punishable  capitally,  and  we  cannot  think 
that  this  should  be  an  exception.  There  is 
also  a  similar  kind  of  offence  punishable 
with  death  by  stat.  55  Geo.  3,  c.  105  ;  the 
transposing  from  one  piece  of  gold  or  silver 
plate  to  another  or  to  any  vessel  or  ware  of 
base  metal,  any  impression  on  any  gold  or 
silver  plate ;  or  exposing  such  gold  or  sil- 
ver plate  on  ware  of  base  metal,  having  any 
mark,  stamp,  or  die  with  intent  to  defraud. 
This  is  a  species  of  forgery,  and  as  all  the 
statutes  making  forgery  punishable  with 
death  were  repealed  by  stat.  II  Geo.  4, 
and  1  Wm.  4,  c«  60 ;  these  offences  should 
clearly  not  be  punishable  with  death. 

So  far  we  think  there  can  be  no  objection, 
whatever  to  the  present  measure,  and  we 
willingly  concur  in  the  propriety  of  the  first 
proposed  enactment,  which  so  far  repeals 
the  punishment  of  death,  and  substitutes 
transportation  or  imprisonment  in  its  place. 
But  the  bill  goes  much  further. 

By  stat.  13  Geo.  3,  s.  1,  the  setting  fire 
to  his  Majesty's  dockyards,  ships,  or  stores^ 
is  still  capital,  ail  other  kinds  of  arson  per 
se  not  being  so.  By  stat.  8  Geo.  4,  c.  30, 
s.  8,  the  riotous  demolition  of  <^uMlie«> 
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houses,  &c.  is  also  capital.  It  is  proposed 
to  render  these  offences  punishahle  with 
transportation  or  imprisonment  only.  It  is 
farther  proposed  to  declare  that  todomy 
and  rape  shall  cease  to  be  punished  capi- 
tally, as  now  directed  by  stat.  9  Geo.  4, 
c.  31,  ss.  15,  16,  &  17. 

But  much  as  Uie  law  in  this  respect  has 
been  altered  of  late,  we  should  have  sup- 
posed that  it  would  have  been  well  to  have 
allowed  the  acts  of  1  Vict,  on  this  subject 
to  have  remained  some  time  longer  in  the 
statute  book.  By  the  stat.  1  Vict.  c.  58, 
s.  2,  poisoning,  wounding,  &c.  with  intent 
to  murder ;  by  1  Viet.  c.  86,  s.  2,  burglary 
and  assault  with  intent  to  murder;  by  \ 
Vict.  c.  87,  s.  2,  robbery  with  stabbing ; 
by  1  Vict.  c.  85,  piracy,  accompanied  with 
intent  to  murder ;  and  by  stat.  1  Vict.  c.  89, 
ss.  2,  4,  &  5,  the  setting  fire  to  dwelling- 
houses  or  ships  with  intent  to  murder,  or 
whereby  the  life  of  any  person  should  be 
endangered,  are  all  punishable  with  death ; 
and  we  should  have  considered  that  these 
statutes  would  have  been  a  settlement  of 
the  question  for  some  time.  However,  by 
the  present  bill  it  is  proposed  to  repeal  all 
these  statutes,  in  these  respects,  and  to 
substitute  the  punishment  of  transporta- 
tion or  imprisonment  in  lieu  thereof. 

We  have  now  stated  the  effect  of  the 
proposed  measure,  and  leave  our  readers  to 
judge  of  it  themselves.  If  passed,  it  will 
leave  the  crimes  of  treason  and  murder  only 
punishable  with  death.  The  bill  was 
read  a  second  time  on  Wednesday,  but 
it  will  be  opposed  on  the  subsequent 
stages. 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 

WRIT  OP  TRIAL 

It  will  be  seen  from  the  following  case 
that  the  undersheriff  on  a  writ  of  trial  has 
no  power  to  direct  a  reference. 

At  the  trial  of  this  case  before  the  sheriff 
upon  a  writ  of  trial,  a  verdict  was  taken  for  the 
plaintiff,  with  one  shilling  damages,  subject  to 
a  reference,  both  parties  consenting  that  the 
arbitrator  should  have  power  to  order  a  v^dict 
to  be  entered  for  either  party.  The  arbitrator 
having  made  his  award,  and  having  ordered  a 
verdict  to  be  entered  for  the  defendant,  that 
was  accordingly  done,  and  judgment  si^ed 
thereon.  A  rule  having  been  obtained,  calling 
upon  the  defendant  to  shew  cause  wliy  the 
award,  and  the  verdict  and  judgment  should 
not  be  set  aside ;— Lord  Minger,  C.  B.,— The 
sheriff  cannot  delegate  his  authority.    He  wa$ 


bound  to  try  the  cause  under  the  writ  of  trial, 
and  had  no  authority  to  refer  it  so  as  to  ^ive 
power  to  alter  the  verdict  and  judgment.  The 
verdict  and  judgment  must  be  set  aside,  but 
not  the  award.  Jlderson^  B.^The  18th  sect, 
of  3  &  4,  W.  4,  c.  42,  says  that  '*  the  sheriff 
or  his  deputy  or  judge  presiding  at  the  trial  of 
such  issue  or  issues,  shall  have  Uie  like  powers 
with  respect  to  amendment  on  such  trial  as  are 
hereinafter  g^ven  to  judges  at  Nisi  Prius ; " 
but  that  does  not  give  him  all  the  powers  that 
a  judge  at  Nisi  Pnus  has.  The  sheriff  had  no 
authority  to  give  power  to  another  to  aherthe 
verdict  of  the  jury.  It  would  be  very  incon- 
venient that  a  sheriff  should  have  power  to 
order  a  reference  of  cases  sent  to  be  tried 
before  him,  when  the  object  of  sending  cases 
to  be  so  tried  is,  that,  where  they  are  of  a 
nature  so  simple  and  of  so  small  an  amount, 
the  parties  ought  not  to  be  put  to  the  expense 
of  tirying  them  before  a  judge  at  Nisi  Prioa,  or 
to  the  expense  of  a  reference.  Rule  to  set 
aside  the  verdict  and  judgment  absolute. 
fTiUon  V.  Thorpe,  6  M.  &  W.  T2\. 


THM 
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RAILWAY. 

Thb  London  and  Southampton  Railway  Act 
(4  &  5  W.  4.  c.  Ixxxviii.)  provides  that  all  te- 
nants from  year  to  year  shall  deliver  ap  pos- 
session to  the  comfNiny  at  the  expiration  of 
six  calendar  months  next  after  notice,  whether 
such  notice  be  given  with  reference  to  the 
commencement  of  the  tenancy  or  not,  and 
whether  before  or  af:er  the  purchase  of  the 
lands  by  the  company ;  or  at  such  time  after 
the  expiration  of  the  noUce  as  they  shall  be 
required  i  and  that  where  any  such  tenant  dnJl 
be  required  to  give  np  poMessioo  before  the 
expiration  of  his  term  or  interest,  the  company 
shall  make  compensation  for  the  value  of  his 
unexpired  term  or  interest.  On  10th  January, 
the  coiupany  gave  six  months'  notice  under 
tlie  act  to  a  tenant  from  year  to  year,  whose 
holding  began  at  Christmas ;  after  the  exmn- 
tion  of  the  notice,  the  tenant,  who  had  refused 
to  quit  without  compensatioD,  was  told  by  the 
company  that  possession  would  not  be  required 
till  Obristmas ;  the  company  did  not  take  a 
conveyance  of  the  reversion  till  25th  An^ust : 
Held,  that  the  tenant  who  voluntarily  continued 
to  occupy  as  usuid  till  Christmas,  was  in  the 
same  situation  as  if  a  regular  landlord's  notice 
had  been  originally  given  to  him,  and  was, 
therefore,  not  entitled  to  compensation.  Reg* 
V.  The  London  nnd  Soatkampton  Raitw^  Csm^ 
pany,  10  A.  &  £.  3. 

The  plaintiff  declared,  that  at  the  pasung 
of  an  act  of  parliament  for  making  a  railway 
from  Hull  to  Selby,  he  was  possessed  of  a 
wharf  on  the  River  Humber :  that  the  defen- 
dants, the  proprietors  of  the  railway,  so  injured 
this  wharf  as  to  render  it  inconvenient  for  the 
landing  and  shipping  of  goods,  and  that  they 
had  refused  to  make  and  set  for  him  another 
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wharf  instead  thereof,  as  convenient  for  the 
landing  and  shipping  of  goods  as  the  one  so  in- 
jured.     To  this    declaration  the    defendant 
{^leaded,  first,  not  guilty  by  the  statute;  second- 
y,  that  the  plaintiff  was  not  possessed  of  the 
wharf  as  of  his  own  property.    On  the  latter 
issue  it  was  held  that  ibe  plaintiff  was  clearly 
entitled  to  a  verdict ;  but  the  main  question  in 
the  case  arose  on  the  general  issue.    "  Tbis 
point,"  said  Lord  Minger,  C.  B.,  "  depends  on 
the  construction  to  be  put  upon  the  69th  sect. 
of  the  act  of  parliament  in  ouestion,  the  6 
W.  4,  c.  btxx.    It  was  contended  for  the  de- 
fendants, on  the  argument,  that  the  injury  to 
the  wharf  which  was  under  that  clause  to  be 
compensated  by  the  erection  of  a  new  wharf, 
must  be  an  injury  done  by  acts  ejutdem  generis 
with  those  specifically  mentioned  in  the  clause, 
lucli  as  by  *  cutting  through,  raising,  sinking, 
or  taking  away,'  the  wharf  itself,   and  must 
have  reference  to  some  bodil;^  injury  done 
dircclly  to  the  wharf.    We  think,  however, 
that  such  is  not  the  right  construction  of  the 
act.     A  liberal  interpretation  ought  to  be  put 
upon  clauses  of  this  kind.      The  plaintiff's 
wharf  has  been  rendered  comparatively  inac- 
cessible, and  its  usefulness  for  the  landing 
and  shipping  of  goods  nearly  destroyed,   by 
the  railroad  which  now  cuts  it  off  from  the 
river :  and  it  would  surely  be  putting  a  most 
unreasonably  strict  construction  on  the  act  of 
parliament,  to  say  that  the  wharf  is  not  thereby 
very  considerably  injured.    The  26th  sect,  of 
the  act  does  not  afford  the  plaintiff  the  remedy 
he  requires  and  is  entitled  to.    If  the  case, 
therefore,  rested  here,  the  plaintiff  would,  on 
the  construction  which  we  think  the  act  of 
parliament  ought  to  receive,  be  entitled  to  have 
the  verdict  entered  for  him  on  the  first  issue. 
The  next  question  is,  how  far  the  case  is  altered 
by  the  alleged  compensation  obtained  by  the 
plaintiff  before  the  sheriff.    That  question, 
however,  does  not  arise  on  these  pleadings. 
The  case  would  have  been  different  if  the  de- 
fendants had  paid  a  shilling  into  court,  and 
pleaded  that   the  pUintiff  had  sustained   no 
further  damage;  as  it  is,  there  is  no  issue 
which  raises  the  question.'*    Bell  v.  Hull  and 
Sel6y  Hallway  Ompany,  6  M.  &  W.  699. 


capable  of  throwing  any  light  upon  the  con- 
struction of  the  act  of  parliament.  Upon  the 
whole,  however,  as  there  appears  to  be  a  doubt 
whether  the  witnesses,  or  at  least  all  of  them, 
were  properlv  rejected  as  incompetent,  we 
think  the  rule  must  be  absolute  for  a  new 
trial.  Bell  v.  Hull  and  Selby  Railway  Com- 
pany, 6  M.  &  VV.  699. 


EVIDENCE. 

Aooiher  point  in  this  case  is,  as  to  the  ad- 

missibility  of  shareholders  as  witnesses.    See 

ante,  273. 

•*  The  principle  of  law  relating  to  this  point," 
said  Lord  Abinger,  C.  B.,  '•  is  clear  enough ; 
the  only  difficulty  is  its  application  to  the  pre- 
sent case.  ]f  the  witnesses  have  really  parted 
with  all  legal  and  equitable  interest,  they  are 
competent  otherwise  they  are  not.  Now  this 
fact  18  left  in  some  degree  of  ambiguity  on  the 
notes  of  the  learned  judge.  Some  of  the  wit- 
nesses appear  to  have  parted  with  one  interest, 
others  with  both.  Why  they  should  have  been 
tendered  ae  witaessM  it  is  dilficult  to  see,  be- 
cause their  evidence  does  not  appear  to  be 


COUNTY  COURTS. 

We  have  received  some  observations  on  this 
bill«  from  which  we  make  the  following  ex- 
tracts! 

*'  With  respect  to  any  general  measures  for 
the  cheap  and  easy  recovery  of  small  debts,  a 
question  has  been  entertained  whether  such 
a  process  would  not  promote  that  litigation, 
upon  trifiing  occasions,  which  the  expense 
and  difficulty  of  resorting  to  legal  proceedings 
has  a  tendency  to  discourage ;  but,  assuming 
that  there  is,  on  the  part  of  the  public,  a  call 
for  such  a  remedy,  it  remains  to  be  inquired, 
whether  the  business  of  such  Courts  is  of  such 
a  description  as  would  reouire  the  assistance 
of  a  professional  judge.  The  cases  brought 
before  Courts  of  Requests  rarely  present  any 
disputed  question,  either  of  fact  or  of  law :  in 
almost  ninety-nine  cases  out  of  a  hundred,  the 
debt  is  admitted ;  and  the  only  inquiry  is,  bv 
what  instalments  the  payment  can  be  ordered, 
so  as  to  satisfy  the  creaitor  and  not  at  once 
annihilate  the  debtor. 

"  It  can  scarcely  be  supposed  that  this  sort 
of  investigation  and  arrangement  carried  on, 
in  the  several  country  towns,  would  be  con- 
sistent with  the  dignity  of  the  judicial  charac- 
ter* or  the  respect  due  to  the  person  of  the 
judge.     This  may,  however,  be  otherwise  pro- 
vided for,  by  placing  the  recovery  and  settle- 
ment of  these  undisputed  demands  under  the 
direction  of  the  registrar,  or  some  officer  of 
the  Court,  and  reserving  for  the  intervention  of 
the  judge  those  cases  only  in  which  a  trial 
may  be  proper.    There  are,  however,  mattera 
of  litigation  perpetually  arising  between  party 
and  party,  \vhich,  though  hardly  worthy  of  a 
trial  before  a  judge  at  the  assizes,  it  is  never- 
theless necessary  snould  be  judicially  tried  and 
disposed  of :  the  cause  listo  on   the  circuits 
have  been  relieved  of  many,  by  their  being 
sent  by  writ  of  trial,  under  the  3  &  4  W.  4, 
c.  42,  to    the  under   sheriff;  and  more,  of 
course,  will  be  prevented  from  appearing  at  the 
assizes,  by  the  operation  of  Lord  Denman's  act 
upon  the  costs ;  and  for  these  and  all  such 
causes,  extended,  perhaps,  in  cases  of  debt,  to 
a  higher  amount  than  twenty  pounds,  the  pro- 
posed District  Courts  may  be  a  convenient  and 
satisfactory  tribunal   *  District  Commissioner 
of  Bankruptcy,  Insolvency,  and  Lunacy,  and 
Judge  of  the  Small  Debts'  Court'— a  very  use- 
ful perhaps,  and  respectable  position  ;  but  not 
one  of  much  dignity  or  pretension. 
"'  But  tome  such  measure  may,  perhaps,  be 
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required  for  the  al>oYe  purposes ;  and  persons 
at  the  bar  no  doul?t  may  be  found  bv  whom 
the  duies  would  be  properly  executed.  The 
patronajB^e  oup:hl  clearly  to  be  in  the  Lord 
Chancellor,  the  fountain,  under  the  crown,  of 
leijal  honour,  with  whom  the  resp-msibility  of 
all  judicial  appointments  properly  re^ts,  andbv 
whom  it  may  lie  said  to  oe  invariably  weft 
exercised. 

"  There  is,  however,  a  most  important  fea- 
ture in  the  administration  of  justice,  in  which 
it  does  not  appear  that  anything  is  proposed — 
the  administration  of  criminal  justice — as  to 
which,  it  seems  to  >>e  lit  least  as  much  the  duty 
of  4he  Ooveniroent  to  makeeflfectual  provisi«>n, 
as  to  provide  for  the  administration  of  justice 
in  t}ie  Ccmrts  of  Common  Law,  where  ihe 
parties  resort  voluntarily  to  litigate  their  ^ivil 
rights.  It  seems  to  be'fully  understood,  that 
t£e  maptitracy  of  the  country  will  not  submit 
tb  any  idfrin||^ement  of  their  jurisdictioh  at  the 
Quarter  Sessions,  or  to  any  assistance  in  the 
exercise  of  it.  This  tenachyon  the  part  of  the 
magistrates  is  not  easily  to  be  -understood. 
When  we  seetlie  liord  Chief  Justice  of  the 
Court  of  Queen's  Bench.  t>r  one  of  the  Judf^ 
of  the  Superior  Courts,  presiding  in  the  Crown 
Court  at  the  Assizes — hearinjgr  discussions  from 
the  1>sr  upon,  and  decidinf^  points  of  evidence, 
the  form  of  the  proceedings,  the  construction 
ofactB  df  parliament,  or  the  rules  of  the  Com- 
mon Law -^-occasionally  availing  himself  of  the 
opportunity  of  conferring  with  his  brother 
Judge  sitting  act  Nisi  Prius,  and  reserving,  if 
it  should  appear  to  1)e  necessary,  the  ultimate 
decision  for  the  ctmsideration  of  the  fifteen 
Judges,  we  canmit  but  admire  the  svstem.  and 
acknowledge  tluit  the  party  accused  has  every 
fair  a^lvantage,  to  which  he  is  constitutionally 
entitled— ^a  Judge  to  preside,  who  has  passed 
hik  life  in  the  study  aud  practice  of  the  profes- 
sion, acting  upon  the  responsibility  of  his 
profes!iional  charucter«  in  tiie  face  of  a  learned 
imr  and  the  pnl)lic.  and  every  possible  care 
taken  that  no  mistake  may  be  made  in  the 
proceedings  or  the  result.'  At  the  Quarter 
Sessions,  we  see  the  Court  composed  of  a 
bench  of  justices,  u-ith  one  of  their  own  body 
as  chairman,  by  whom'(suhjcct  to  more  or  less 
interference,  as  the  taste  or  discretion  of  his 
brother  magistrates  may  dictate)  the  proceed- 
ings are  regulated,  the  arguments  of  the  bar, 
u;  0  1  the  admissibility  or  rejection  of  evidence, 
the  forms  of  the  proceedings,  the  construction 
of  acts  of  parliament,  and  the  constituent 
ingredients  of  the  offence,  whether  by  statute, 
or  the  Common  Law,  weighed  and  determined 
on.  The  chairman  may  liave  been,  in  some 
instances,  educated  for,  or  may  even  have 
practised  at  the  bar,  or  he  may  have  nothing 
to  guide  him  Imt  his  moral  feeling,  his  ifenerai 
leahiing^  and  his  good  sense.  His  judgment 
may  be  often  right;  but  is  there  the  same 
constitutional  security  that  it  should  be  so? 
If  there  is,  there  seems  tb  be  no  reason  why 
the  attendance  of  one  of  the  Superior  Judg(*8 
at  criminal  trials  at  the  assizes  snould  not  be 
dispensed  with ;  for  there  is  no  test  by  which 
the  nature  of  such  trials^  whether  aimple  or 


complicated,  can  be  ascertained  beforeband  $ 
and  greater  difliculties  frequently  and  unex- 
p^-ctedly  present  themselves  upon  trials  for 
felonies  and  misdemeanors  at  the  Sessions, 
than  occur  before  the  Judges  upon  the  Circuit, 
Surely,  the  responsibility  of  presiding  at 
criminal  trials  cannot  but  be,  if  well  considered 
by  the  justices,  painfully  anxious.  The  iitoml 
result  is  not  satisfactory,  unless  it  be  also  the 
legal  result ;  and  how  can  this  be  calculited 
upon  in  proceedings  grounded  on  an  artificial 
system,  technical  in  its  details,  and  not  txry 
simple  in  iis  application,  without  those  orevious 
habits  of  practice  which  are  necessarily  pecu- 
liar to  a  professional  Judge?  Surely^  a  mis- 
taken feeling  on  the  part  of  the  magistrates, 
that  the  dignity  of  their  position  would  he 
impaired  by  being  relieved  of  the  exercise  of 
their  functions  as  judges  in  crio^inal  cases, 
cannot  seriously  interfere  with  such  an  obvious 
improvement  in  the  administration  of  criminal 
justice,  as  would  place  persons  learned  in  the 
law  to  preside  at  the  trial  of  criminal  ofiVnces ; 
and  it  is  to  be  hoped,  that  the  proposed  ar- 
rangements may  yet  be  made  to  comprehend 
this  improvement. 

**  Many  observations  have  been  nsade  apon 
the  effect  of  localizing  Courts  of  Jtistice;  but, 
without  entering  upon  that  discussion,  it  may 
be  sufficient  to  suirgest,  that  the  appointment 
of  registrars,  and  perhaps  other  officers,  in 
the  different  provinciid  towns,  may  probably 
be  found  sufficient  for  the  Ubual  purposes  of 
Courts  of  Requests." 


The  attention  of  our  readers  is  also  re- 
quested to  the  following  letter : 

COUNTT  GOt7AT8. 

1  would  suggest,  that  in  the  lull  f4»r  eitab- 
lishing  county  c»tirts  there  should  be  a  clause 
auUiorising  ihc  judge,  where  be  thought  pro- 
per, to  give  time  to  the  defendant  for  payment 
of  the  debt  and  costs  by  instalments,  with  or 
without  security,  as  the  case  might  rerMitre. 
If  there  be  not  some  power  of  this  kind,  I 
have  no  doubt  the  measure  will  be  turned  into 
an  engine  of  oppression  towards  a  large  class 
of  small  debtors.  Doubtless,  it  would  be  no 
more  tbnn  right,  thiit  the  judgmeat  creditor 
should  be  declared  to  have  a  lirn  on  the  pro« 
perty  of  the  debtor,  so  as  to  prevent  any  other 
creditor  in  the  meantime  to  attach  such  piu- 
perty  before  the  debt  of  the  first  creditor  was 
paid  by  instalments. 

A.  B. 


NEW  BILLS  IN  PARUAMENT. 


COUNTY  C0I7BTS  MO.  2. 

This  is  entituled  "  A  bill  to  enable  the  Lord 
Chancellor  to  direct  that  certain  proceed- 
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Idjcs  from  tlie  Cbort  of  Giancery,  and  matters 
in  tmnkraptcy,  insol? ency,  aod  lunacy,  may  be 
carried  to  the  County  Courts,'* 

It  it  founded  on  the  supposition  that  the  bill 
relating  to  County  Courts,  printed  in  our  last 
number  has  passed,  and  recites 


That  it  is  expedient  that  the   judges  of 
the  said  courts  in  their  several  counties  and 
districts  should  be  empowered  to  execute  the 
several  powers  and  trusts  now  reposed  in  the 
country  commissioners  of  bankrupt,  and  in 
the  commissioners  of  the  court  established  for 
the  relief  of  insolvent  debtors  on  their  several 
circuits,  and  also  such  as  belon^^  to  the  execu- 
tion of  writs  De  Lunniifio   fnquirendo^  and 
also  such  proceedings  in  the  Court  of  Chan- 
cery as  from  time  to  time  may  be  directed  to 
be  inquired  of  by  the  said  judges;  and  for 
tbei'e  several  purposes  it  is  expedient  tliat  the 
number  of  judges  of  the  county  courts  be  in- 
creased ;  and  enacts  that  the  judges  of  the 
several  county  courts  shall   act  as  commis- 
aiouers  of  bankrupt  in  their  several  counties 
aod  districts,    accordingly  as  such    districts 
shall  be  from  time  to  time  a|mointed  by  her 
Majesty,  in  all  proceedings  authorized  by  any 
fiat  prosecuted  in  the  Court  of  Bankruptcy, 
and  directed  to  one  or  more  of  the  said  judges. 
2.  Judg€M  to  htive  ali  the  poteer*  of  country 
eommisiiimers  under  I  &  2  ^.  4,  c.  56 ;  6  Geo,  4, 
c.  16. — ^That  every  judge  of  the  county  court, 
in  their  several  counties  and  districts,  shall 
have,  either  alone  or  with  any  one  or  more  of 
the  other  judges  of  the  county  courts,  all  the 
powers  given  to  persons  acting  as  commis- 
sioners of  baokniDt  elsewhere  than  in  London, 
by  an  act  passea  in  the  second  year  of  the 
reign  of  bis  late  Majestv,  intituled,  "  An  Act 
to  e«tabli«faa  Court  of  bankruptcy/' and  by  I 
an  act  passed  in  the  sixth  year  of  the  reign  of 
King  George  the  Fourth,  intituled,  **  An  Act 
to  amend  the  laws  relating  to  bankrupts ;"  and 
all  the  provisions  of  the  said  acts,  except  so 
much  thereof  as  is  repealed  or  altered  by  this 
act,  shall  apply  to  every  judge  of  the  county 
court, ac.ting  as  such  commissioner^  as  fully  as 
if  hewero  a  commissioner  returned  and  ap- 
pointed under  the  said  act  of  his  late  Majesty : 
Provided  always,  that  it  shall  not  be  necessary 
for  any  judge  of  any  county  court,  to  tuke  the 
oath  required  by  the  said  acts  to  be  taken  by 
judges  and  commissioners  of  the  Court  of 
Bankruptcy. 

3.  Judg§§  i^f  county  courts  may  4tct  in  certain 
etueo  ufitn  power*  of  Court  of  Review, — That 
it  shall  be  lawful  for  the  Lord  Chancellor, 
whenever  he  shall  think  fit,  to  order  that  any 
matters  heretofore  within  the  jurisdiction  of 
the  Court  of  Review,  constituted  by  the  said 
act  of  the  secoiMi  year  of  the  reign  of  his  late 
Majesty,  shall  be  heard  iod  determined  by  one 
or  more  of  the  judges  of  the  county  courts ; 
and  such  judge  or  judges  shall  have  the  same 
authority  to  hear  and  determine  all  such  mat- 
ters so  ordered  to  be  brard  and  determined, 
which  now  belongs  to  the  Court  of  Review, 


and  all  the  provisions  of  thesald  aci  sltallap* 
ply  to  the  court  hold«n  by  such  judge  or 
judges,  as  if  it  were  the  Court  of  Review  eon* 
stituted  by  the  last-mentioned  act. 

4.  Fetitioninr  creditor^e  bond  may  he  dis^ 
pensed  t^fVA.— That  in  evervcase  of  a  petition 
for  the  issue  of  a  fiat  of  bankruptcy,  it  shall  be 
lawful  for  the  Lord  Chancellor,  Master  of  the 
Rolls,  Vice  Chancellor,  or  any  Master  of  the 
Court  of  Chancery  by  whom  such  fiat  shall  be 
issued,  to  dispense,  if  he  shall  think  fit,  wilU 
the  bond  now  ref|iiired  te  be  given  to  him  by 
the  petitioiiing  creditor,  conditioned  for  prov* 
ing  his  or  her  debt,  and  for  proving  the  party 
to  have  committed  an  act  of  bankruptcy  at  the 
time  of  issuing  sacb  fiat,  and  for  proeeeding 
upon  sueh  fiat ;  and  in  such  ease  it  sha!!  be 
Jawfu!  to  issue  the  fiat  without  any  such  bond 
having  been  given. 

5.  Bankrupt  about  to  abscond  may  be  aim 
tached. — ^That  whenever  any  fiat  of  bankruptcy 
shall  have  issued  against  any  person,  and  it 
shall  be  proved' before  any  one  of  the  judges  of 
the  said  county  courts,  by  the  oaths  ef  two  or 
more  credible  witnessest,  that  there  is  probable 
reason  to  believe  that  the  bankrupt  is  about  la 
abscond,  or  to  remove  any  of  htsgoods  and  chat** 
tels  out  of  England,  it  ahall  be  lawful  for  the 
judge,  if  he  shall  think  fit,  to  bsue  his  warrant, 
directed  to  one  or  more  officers  of  the  conu|y 
court,  whereby  such  officer  or  officers  shalihave 
authority  to  attach  such  bankrupt  by  his  body, 
and  also  by  his  goods  and  chattels,  wheresu« 
ever  be  or  they  may  be  found  within  the  juris- 
diction of  the  court,  and  him  and  them  safeJ)^ 
to  keep  until  he  can  be  brought  befofeLa judge 
of  the  county  court,  to  be  dealt  with  according 
to  law. 

6.  Repeahfeo  muck  of\  ^2  Fkt.  c.  110,  ae 
directs  commiesionero  ofinsotvent  Couri\0make 
circuits. — That  after  the  day  of 

so  much  of  an  act  passed  ia  the  secqpd 
year  of  the  reign  of  her  Majesty,  intituled, 
"  An  act  for  abolbhing  arrest  on  mesne  pro- 
cess in  civil  actions,  except  in  certain  cases; 
for  extending  the  remedies  of  creditors  against 
the  property  of  debtors ;  and  for  amending 
the  laws  for  the  relief  of  insolvent '  debtors  iu 
England,"  as  provides  that  tlte  commissioners 
of  the  Court  for  the.  Relief  of  Insolvent  Deb- 
tors shall  severally  make  circuits,  and  give 
their  attendance  at  the  Several  assize  or  othsr 
towns  (»r  places  at  which  any  prisomrr  or  pri- 
soners shall  be  ordered  to  appear>^aad  for  the 
travelling  expenses  of  such  cemmissionecs, 
and  of  the  officers  attendant  upon  them  ott 
such  circuits,  shall  be  repealed. 

7.  Judges  of  county  courts  to  act  as  comtnism 
sfoners  of  Insolvent  Court  on  circai/.— That 
after  the  said  day  of  the  judges 
of  the  said  county  courts  shall  act  as  commis« 
sioners  for  the  relief  of  insolvent  debtocsiu 
their  several  counties  and  districts  asaforesaid, 
and  shall  have  all  the  powers  which  by  the  last- 
recited  act  are  vested  in  thesiud  commission- 
ers When  on  their  several  circuits,  and  the 
otiicers  of  the  county  court  shall  be  attendant 
upon  them  in  the  execution  of.^uch  powers; 
and  every  provision  of :  the  hstMeNL'.ited  act^  e|(- 
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cept  u  altered  bv  llils  act,  ^IhUI  apply  to  the 
Mid  Judges  sevenilly  u  If  each  of  them  were  a 
eommiisioner  for  Uie  relief  of  iosolveot  debtors 
en  hiB  circuit  acting  in  execution  of  the  said 
act :  Provided  always,  that  the  notiee  of  the 
time  and  plaee  or  places  where  each  of  the 
aaid  judges  will  give  his  attendance  in  execu- 
tion of  his  duties,  required  to  be  given  by  the 
said  act,  shall  be  giTen  as  is  required  by  the 


The  7  &  8  Geo.  4,  c.  27.  U  intitaled. "  An 
Act  for  repealing  various  statutes  in  Engtand 
relative  to  the  Benefit  o/Clergp,  and  to  laroeny 
and  other  offences  connected  therewith ;  and 
of  malicious  injuries  to  property ;  and  to  reme- 
dies against  the  hundreo."  It  recites,  amoogat 
other  things,  ''that  it  is  'expedient  to  repeat 
various  statutes  now  in  force,  relative  to  the 
Benefit  of  Clergy,  various  statutes  relative  to 
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said  act,  b^  such  judge,  and  not  by  the  court  I  larceny/'  &c.,  and  then* repeats  either  a  part 


for  the  rehef  of  insolvent  debtora. 

8.  Judre%  to  eseoute  write  de  lunatico  inqui- 
reitifo.— -That  the  said  judges  of  the  county 
courts  shall  execute  such  commissions  in  the 
nature  of  writs  De  Lunatico  Inqmrendo,  aa 
shall  be  directed  to  them  respectively  in 
their  several  conades  and  districts  by  the  Lord 
Chancellor,  and  ahaU  make  inquisition  there- 
on, and  return  the  same  into  the  High  Court  of 
Chancery. 

9.  Comnueriom  may  be  directed  tojudgee  of 
ike  county  court  out  of  CitfMcfiy.— That  it 
ahall  be  lawful  for  the  Lord  Chancellor,  Mas- 


ter of  the  Rolls,  or  Vice-Cfaancellor,  to  order 
that  any  commission  issuing  out  of  the  Court 
of  Chancery,  or  under  the  great  seal,  in  any 
proceeding  pending  in  the  said  court  before 
them  respectively,  may  be  directed  to  one  of 
the  smd  county  courts,  or  to  one  or  more  of 
the  judges  thereof ;  and  every  court  or  judge 
to  which  or  to  whom  any  such  commission 
shall  come  shall  have  full  authority  to  execute 
the  same  according  to  the  tenor  thereof. 

10.  Fees  to  form  part  of  general  fee  fund  of 
county  court. 

11.  Twenty-five  additional  judges  of  the 
county  court  may  be  appointed  by  the  Lord 
Chancellor. 

I    12.  Chancellor  may  reduce  fees, 

13.  If  fee  fund  insufficient,  difference  to  be 
paid  out  of  consolidated  fund. 

14.  Act  to  be  construed  with  4  &  5  Vict,  c. 


or  the  whole  of  various  statutes,  amongst  others, 
to  much  of  a  statute  iniituled  OTilnntio  pro  dero, 
as  relates  to  clerks  convicted  of  treasons  arfeio^ 
nies,  and  to  the  arraignment  of  clerks  ;  am  act 
to  take  away  the  Benefit  of  Clergy  from  certmn 
persons  ;  an  act  for  breaking  of  prison  by  clerks 
convict :  and  '*  so  much  of  an  act  passed  in  the 
1st  year  of  the  reign  of  King  Edward  6,  in* 
tituled,  an  act,  &c.,  as  relates  to  housebrcnlK- 
ing,  robbing,  horse-steating,  and  sacrilege,  and 
to  the  allowance  qf  the  Benefit  of  Clergy  in  any 
case  therein  mentioned.*' 
Now  I  adroit,  that  if  the  statute  of  Edward 


BENEFIT  OF  CLERGY  AND 
PEERAGE. 


It  has  been  suggested  to  me,  since  I  last  ad- 
dressed you,  that  even  although  the  privileges 
granted  to  peers  by  the  1  Edw.  6,  c.  12,  may 
not  have  been  taken  away  by  the  7  &  8  Geo 
4,  c.  28,  that  they  were  bv  the  7  &  8  Geo.  4, 
c.  27.  But  I  am  much  inclined  to  think  that 
neither  of  those  statutes  have  had  that  effect. 
The  object  of  tlie  distinguished  statesman  (Sir 
Robert  Peel)  who  introduced  these  acts,  was 
to  simplify  and  consolidate  the  criminal  code, 
and  with  that  view  he  first,  by  chapter  27,  re- 
Dcals  cither  the  whole  or  a  portion  of  about 
130  previous  acts  of  parliament,  and  then  by 
chapters  28,  29,  30,  &  3 1,  he  deckres  what 
for  the  future  shall  be  the  law.  AH  these  acts 
received  the  royal  assent  at  the  same  time,  the 
first  coming  into  operation  on  the  last  day  of 
June,  and  the  other  four  on  the  day  followi|ig. 


the  Sixth  had  ^not  given  um  allowance  of  the 
Benefit  of  Clergy,  that  it  might  be  contended 
that  those  words  applied  to  the  14th  section 
of  that  statute  $  but  inasmuch  as  by  the  10th 
section  Benefit  of  Clergy  is  allowed,  in  every 
case  of  felony  (except  certain  cases  expressly 
excepted)  and  as  bv  section  16,  Benefit  ^ 
Clergy  is  expressly  allowed  in  cases  of  bigamy, 
full  effect  is  given  to  all  the  words  mentioned 
in  the  repealing  statute,  without  straining  thdr 
meaning  to  such  an  extent,  as  to  apply  to  a 
clause,  bv  which  *'  the  lord  and  lords  ^pmrUa- 
meat,  and  peer  and  peers  of  the  realm,  having 
voice  and  place  in  parliament,  shall  by  mrtae 
of  this  present  act  of  common  grace,  upon  his 
or  their  request  or  prayer,  alleging  that  he  is 
a  lord  or  peer  of  this  realm,  and  claiming  the 
benefit  of  this  act,  &c.,  be  deemed  aa  a  derk 
convict,  and  shall  he  in  case  of  a  derk  con« 
vict  who  may   make    purgation  ;*'  and  that 
although  sudi  peer  could  not  read,  whidi  was 
the  very  foundation  on  which  Benefit  of  Cler^ 
gy  stood ;  and  without  bein|;  burnt  in  the  hand 
and  loss  of  inheritance,  which  were  alto  attri* 
butes  of  the  benefit  of  Clergy, 

Being  therefore,  as  I  said,  p.  271,  {ante,)  of 
opiuion  that  the  28th  chapter  of  Geo.  4,  does 
not  abolish  this  privilege,  which  I  still  call 
benefit  of  Peerage,  I  can  see  nothing  in  the 
27th  chapter  to  make  me  alter  that  opinkMi{ 
especially  as  that  act  is  in  fact  metdy  a  part  of 
the  other,  and  was  only  intended,  to  dear  the 
way  for  its  operation. 

As  an  instance  of  the  distinction  between 
benefit  of  Clergy,  and  benefit  of  the  statute^ 
Edward  6,  I  need  only  mention  that  in  die 
Duchess  of  Kingston's  case,  she  first  claimed 
the  j^r^/,  but  as  that  would  have  entailed  bura- 
ing  in  the  hand,  she  subsequently  claimed  the 
latter,  and  after  rerv  long  argomenta  and  dis* 
cussion,  the  High  Court  of  Parliament  decided 
that  she  was  entitled  to  it,  and  she  waa  at  ones 
discharged,  A  BARBisna* 
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moiety  of  the  stock  in  question  fthtolutely,  and 
this  arran/fement  was  not  departed  from,  unless 
under  extraordinary  circumstances,  such  as 
adultery,  ill- treatment,  bankruptcy  or  iusol* 
vency,  on  the  part  of  the  hnsband.  The  only 
case  in  which  a  settlement  had  been  refused 
was  Cnrr  v.  Easibrook,  11  Ves.  146 ;  and  there 
the  fund  was  in  Court  previously,  and  the  hus- 
band petitioned  to  have  the  whole  paid  to  him, 
while  here  it  was  brought  into  Court  only  for 
the  purposes  of  the  suit.  There  might  lie 
'some  reason  for  the  Court's  hesitating  to  make 
the  usual  settlement  where  the  husband  deserts 
the  wife,  but  none  where  the  wife  deserts  the 
husl«and.  In  Bullock  v.  Menzie*,  4  Ves.  7^> 
the  Court  refused  to  order  dividends  to  be  paid 
to  the  wife,  she  living  separate  from  her  hus- 
band, and  he  offering  to  take  her  home ;  and 
in  Duncan  v.  Duncan,  19  Ves.  394,  the  Court 
refused  to  order  a  provision  for  the  wife's 
separate  maintenance,  merely  becsuf  e  she  and 
her  hnsband  were  living  apart.  So  in  Cofter 
y.CBiter,  9  Sim.  597,  a  portion  of  the  wife's 
property  was  given  to  the  husband  absolutely, 
alrhough  it  appeared  that  he  had  separated 
from  her  without  sufficient  cause,  and  left  her 
unprovided  for. 

The  yice  Chancellor  said  he  took  it  to  be 
perfectly  settled  law  that  where  a  wife  was 
entitled  to  a  ckoic  in  action,  consisting  of  a 
principal  sum,  and  not  of  income,  she  might 
file  a  bill  for  a  settlement.  There  certainly 
might  be  circumstances  which  would  prevent 
the  Court  from  listening  to  such  an  applica- 
tion on  the  part  of  the  wife;  but  here  the  only 
circumstances  adduced  were,  that  the  uife  had 
made  use  of  irritable  language,  which,  acting 
on  an  irritable  temper,  had  led  to  recrimina- 
tion on  the  part  of  the  husband,  and  in  a  mo- 
ment of  passion  she  had  left  him.  There  was 
no  question  as  to  her  conduct  being  perfectly 
chaste,  both  before  and  after  the  separation ; 
and  it  appeared  that  she  had  been  supporting 
herself  entirely  bv  her  own  exertions  ever 
since  she  had  left  her  husband's  house.  The 
husband  was  not  quite  free  from  blame ;  but 
bis  Honour  said  he  did  not  sit  there  to  deter- 
mine the  merits  or  demerits  of  a  husband,  and 
he  thought  that  a  decree  should  be  made  in 
both  causes  as  asked,  viz,,  a  reference  to  the 
Master  to  approve  of  a  proper  settlement. 

Jacob  asked  if  the  Court  mtended  to  declare 
that  the  wife  should  have  a  separate  mainte- 
nance out  of  the  portion  to  be  Settled  for  her 
benefit. 

The  f^ice  Chancellor  said  that  the  Master 
would  inquire  first  what  portion  should  be 
given  to  the  husband,  and  then  what  should 
be  done  with  the  portion  which  was  to  be  re- 
served for  the  wife. 

Further  directions  and  costs  reserved. — 
Eedei  v.  Eedcs;  Same  v.  Same,  Feb.  l/th  and 
18th,  1841. 


IBlolU  Court* 

EXaCCTOR. — PAYMENT  INTO  COURT. 

/in  executor  is  not  entitled  to  have  a  hill 
which  had  been  filed  agaimt  him  by  a  le^ 


gafee  for  the  amount  ef  hie  legacy ^  f£f. 
miiseJ,  on  bringing  the  legacy  into  Courts 
the  bill  being  filed  /or  am  account  of  the 
teetator^e  eetate,  and  the  legacy  being gioen, 
eubiect  to  a  life  interest  i  but  ike  Court 
will  order  a  stay  ef  p/roceetHnge. 

The  testator  having  given  a  legacy  of  BOCK. 
to  the  plaintiff,  subject  to  k  life  interest  to  an- 
other party,  a  bill  was  filed  against  the  defea* 
dants  aa  executors  of  the  testator,  together 
with  other  parties,  for  an  accoiint  of  the  tes- 
tator's estate,  and  to  hare  the  amount  of  the 
legacy  secured  for  the  plaintiff's  benefit.  The 
defendants  being  desirous  of  avoiding  further 
proceedings,  now  moved  that  they  might  be  at 
liberty  to  pay  the  amount  of  the  legacy  into 
Court,  after  dedocting  the  legacy  doty;  and 
that  the  bill  might  &  dismisaca  as  agmut 
them. 

Jamee  for  the  defendants,  the  executors, 
stated  that  there  being  no  oUier  property  be- 
longing to  the  testator's  estate  besides  the 
amount  of  this  legacy,  it  was  important  to  hii 
clients  that  they  should  be  relieved  from  far- 
ther risk  with  regard  to  costs,  and  the  Only 
way  of  securing  that  object  waa  by  having  ths 
bill  dismissed. 

Pemberton  and  Tennnnt,  comtro,  said  that 
the  executors  were  necessary  pnrties,  not  only 
in  taking  the  accounts  of  a  testator's  estate, 
but  in  Uie  distribution  of  a  pnrticnlar  fund, 
and  there  could  therefore  only  be  a  stay  of 
proceedings. 

The  Master  of  the  Rolls  ordered  that  the 
amount  of  the  legacy  shooid  be  paid  into 
Court,  and  placed  to  a  separate  suwouat ;  that 
the  dividends  should  be  paid  to  the  tenant  for 
life,  with  liberty  on  his  death  for  the  party  en- 
titled in  reversion  to  apply ;  that  the  eosts  of 
the  suit  up  to  this  time  should  be  psdd  by  ths 
defendants,  and  that  all  further  proeeeamfi 
should  be  stayed. 

ikmis  V.  Roche,  January  21st,  1811. 

PRACTICX. — ATTBNDANCB  BBPOM  TBI 

MASTSR. 

Where  the  parties  interested  in  proceedtngt 
before  a  Master  are  very  numerous,  etd 
the  Master,  pursuant  to  the  5\st  order,  hat 
divided  them  into  classee,  and  aufgned  to 
each  class  a  separate  solicitor,  the  Coitrt 
will  not,  on  the  application  of  one  of  the 
parties  ieho  has  changed  his  solicitor,  inter' 
fere  for  the  purpoee  of  assuring  him  the 
costs  of  his  new  solicitor. 

This  was  a  motion  on  belialf  of  Jesse  Psr- 
sons,  an  annuitant  under  the  will  of  the  late 
Mr.  Day,  the  testator  in  the  pleadings  naaied, 
that  he  might  be  at  liberty  to  attend  all  war- 
rants  relating  to  matters  in  which  he  was  in- 
terested, or  in  any  way  concerned.  The  Mas- 
ter, on  considering  the  course  of  proceeding 
under  the  decree,  finding  the  parties  interested 
to  be  very  numerous  (about  seventy  in  number), 
divided  ihem  into  classes,  and  determined  tbsc 
each  class  should  be  represented  by  a  separate 
solicitor.  Mr.  Parsons  at  first  egiployedMr. 
Bull  as  his  solicitor^  who  continued  to  act  for 
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him  till  the  month  of  June  last,  when  be  was 
superseded  by  iMr.  Kelly;  but  on  the  4tb  of 
November  last,  the  latter  gentleman  was  also 
superseded,  and  Mr.  Parsons  then  ^avc  a 
wrttien  retaiuer  to  Mr.  Dufaur,  ubo  had  sioce 
acted  as  his  solicitor,  and  alt  subset) iient  war- 
rants had  been  served  upon  him.  Mr.  Dufaur 
attended  sev«*ral  of  these  warrants ;  but  this 
chanire  of  solicitors  havinir  become  known  to 
the  Master,  he  informed  Mr.  Dufaur  that  Mr. 
Parsons  ini^ht,  if  he  pleased,  attend  by  a  sepa- 
rate solicitor,  but  it  would  not  be  at  the  expense 
of  the  estate.  In  consequenee  of  this  intima- 
tion, the  present  notion  was  made. 

Cooper  fur  Parsons,  insisted  that  under  the 
31st  order,  the  Master  was  not  justified  in 
preventing  Parsons  (rum  employing;  a  separate 
solicitor,  particularly  as  in  certain  events  he 
might  become  entitled  to  the  whole  of  the 
property:  but 

The  Master  of  the  Rolls^  without  heanm; 
Tinnejtt  Pemherton^  an  J  HuUett^  who  were  for 
other  parties,  stated  that  the  motion  was  alto- 
gether unneoefsary.  Either  the  Master  had 
authority,  or  he  had  not.  If  he  had,  the  Court 
could  not  interfere ;  but  if  he  had  not,  then 
his  decision  could  not  prejudice  Pardon's 
claim  to  costs.  At  all  events,  the  proper  time 
has  not  arrived  for  bringing  the  matter  before 
the  CiNirt. 

Motion  disinlised  with  costs. — Day  v.  Crujfts, 
Jan.  12th,  1841. 


[Before  the  Four  Judges.] 

BANKRUPTCY.— BVIOKN<rB. 

A  letter  written  by  u  tmdef  et  the  time  of 
his  leeving  or  being  obsent/rom  home,  and 
enptmnstke  cause  qftknt  absence,  is 
He 


in  evidence  ta  shew  that  he  has 
eommkied  an  act  of  bankruptcy » 
Wher^  A .  undertftok  to  do  certain  worh/or  fi,, 
mnd  in  the  agreemeni  there  ufas  a  stipula- 
tion that  if  any  delay  arose  in  completing 
She  wurk^  or  if  \.  should  becosse  bankrupt, 
fi.  ndght  give  sevrn  days*  notice,  nod  ai  the 
miration  of  that  time  miff ht  tahr  possession 
the  work  and  materials,  and  A.  left  his 
and  the  work  was  stopped ;  and  on 
iheWth  of  April  B.  gtwe  the  notice,  wh'ch 
was  to  esfipre  on  the  ISth  ;  and  on  the  17 th 
A.  wrote  a  letter,  which  shewed  that  his 
leaving  hie  home  was  an  act  of  bankruptcy 
Held,  that  B.  had  no  right  to  retain  the 
materials  as  against  the  assignees  of  A. 

Lord  Denman,  C.  J.,  delivered  judgment. 
This  was  an  action  of  trover,  brou^^lit  to  reco- 
Ter  engineering  and  building  materials,  alleged 
to  belong  to  the  bankrupts.  There  had  lieen 
a  verdict  for  the  plaintiff,  and  a  motion  was 
afterwards  made  either  to  enter  a  nonsuit  or 
to  enter  a  verdict  for  the  defendant.  The 
Ijrrounds  on  which  this  motion  was  made  were, 
first,  that  the  act  of  bankruptcy  was  only 
proved  by  incidental  evidence, — and,  secondly, 
that  the  property  to  recover  which  the  action 
was  brouj'bt,  had,  by  the  force  of  ibe  terms  of 


an  agreement,  passed  to  the  defendant.    It 
was  important  to  the  plaintiff  to  prove  the 
act  of  bankruptey  to  liave  taken  place  before 
the  I8th  of  April.    That  was  done  in  part  by 
the  production  of  a  letter  dated  on  the  I7th, 
which  was  written   by  one  of  the  partners 
ttnder  these  circumstances.    The  bankrupts 
bad  contracted  with  the  defendants  for  making 
a  tunnel  through  Box  Hill,  and  there  was  a 
stipulation  in  the  contract,  that  if  they  became 
bankrupts,  or  If  there  was  any  delay  from  any 
cause  whatever,  the  defendants   might  give 
them  notice  to  proceed  with  the  work,  and  if 
they  did  not  proceed  according  to  the  notice, 
the  defendants  might  take  the  work  into  their 
own  hands,  and  then  the  money  advanced 
before  that  time  was  to  be  considered  a  full 
payment  for  what  was  then  due,  and  the  mate- 
riaJs,  8ec.,  employed  on  the  works  were  to  be- 
come the  property  of  the  defendants.   A  delay 
had  occurred  in  tne  prosecution  of  the  works, 
and  the  defendants,  availing  themselves  of  this 
clause,  gave  the  requisite  notice  on  the  I  lib  of 
April,  which  notice  was  to  expire  on  the  I8tb. 
The  bankrupt,  Horton,  had  gone  to  London, 
and  while  there  he  wrote  a  letter,  dated  the 
17th  of  April,  in  which  he  8:iid  that  he  was  in 
London  for  the  purpose  oi  avoiding  two  writs 
that  were  out  against  him.    On  the  evidence 
being  offered  it  was  objected  on  the  part  of 
the  defendants,  that  this  was  a  mere  declare* 
tion  of  the  bankrupt,  and  therefore  not  receiv- 
able in  evidence  to  affect  the  rights  of  the 
defendants.    But  we  think  that  it  was  admissi- 
ble'evidence  to  shew  with  what  intention  he 
had  left  Ms  ordinary  place  of  business.   When 
an  act  has  been  proved,  circumstances  to  shew 
the  intention  of  the  party,  the  alleged  bank- 
rupt, in  performing  that  act  may  be  shewn  by 
proof  of  the  declarations  made  by  hini  at  the 
time  of  performing  it.    The  declarations  need 
not  be  part  oiilk^resgesta,  Bateman  v.  Bailey, a 
and  Ridley  v.  Gyde,^    In  Rawson  v.  Haigh,^ 
Mr.  Justice  Part  said,  "  it  is  impossible  to  tie 
down  to  time  the  rule  as  to  declarHtious,"  and 
that  rule  was  afterwards  adopted  by  the  Court 
of  Common  Pleas  in  Ridlty  v.  Gyde,  where  two 
conversations  of  the   2(nh  of  October  and 
the  25th  of  November  were  connected  together. 
But  here  we  have  no  need  to  rely  on  those 
cases.     Ejt  parte  Bamford,^  and  Robson  v. 
Rolls,*  mo«t  fully  support  the  rule.    Thus, 
where  a  man  had  gone  away  from  his  house 
with  a  victv  to  delay  his  creditors,  though  no 
creditors  have  been  thereby  delayed,  he  has 
been  held  to  have  committed  an  act  of  bank* 
ruptcy.    It  is  true  that,  in  one  of  these  cases, 
a  writ  had  been  issued  against  the  debtor,  and 
he  thought  that  the  man  had  it,  but  he  bad  not. 
But  to  constitute  an  act  of  bankruptcy,  neither 
the  existence  of  a  writ,  nor  an  immediate  and 
actual  prcsbure  is  necessary.    l*he  acting  on 
the  fear  of  either,  may  amount  to  a  departing 


5  Term  Rep.  512. 

9  Bing.  349;  2  Moo.  and  S.  448. 

2  Bing.  99  :  9  Moore,  217 

16  Ves  447. 

7  Moo.  &  S.  786 ;  9  Bing.  618. 


350 


Superior  ConriM :  Queen* $  Bench ;  Qdcen's  Beach  Practice  Comrt. 


with  intent  to  dday.  And  tliis  will  not  reduce 
the  evidence  to  that  of  the  mere  declaration  of 
the  baoknipt  without  any  substautive  act,  for 
here  is  a  departure  from  home,  which  is  an 
act,  and  the  declaration  is  a  mere  explanation 
of  the  intention  with  which  that  act  was  done. 
Then  it  b  said  that  if  a  valid  act  of  bankruptcy 
is  established,  the  property  had  passed  to  the 
defendants,  by  virtue  of  the  clause  in  the 
agreeroeot  already  referred  to.  Many  brgu- 
menis  were  addressed  to  us  on  the  validity  of 
such  an  a^eement,  but  we  give  no  opinion  on 
that  question,  for  if  the  right  began  to  be  in 
the  defendants,  its  progress  was  stopped  by  the 
intervention  of  time,  and  circumstances  which 
carried  the  property  to  assignees.  On  that 
point,  we  think  that  this  case  comes  within 
that  of  Cliff  •  Armitage.^  with  which  we  fully 
agrae.  The  very  mode  of  dramng  the  agree- 
ment leU  in  the  difficulty,  for  before  the  for- 
feiture had  fully  accrued,  there  was  a  good 
cause  for  a  fiat,  a  complete  act  of  bankruptcy 
having  been  committed.  The  rule  obtained 
on  the  part  of  the  defendants  must  therefore 
be  diacnarged,  and  judgment  be  entered  for 
the  plaintiff. 

iUach,  assignee  of  Paxton  and  Morion  v.  7%e 
Directors  of  the  Great  JFestern  Railway  Com- 
;»iiy,H.T,184l.    Q.  B.  F.  J. 

^utm'i  Brncli  practice  Court 

TARIANCB. — ^ATTORNBT*S    KEGLIOBKCE.— AI^ 
LIGATION  OP  PATMBNT. — DAMAOBB. 

1/  a  plmntif  brings  an  action  againsi  his 
attorney  far  alleged  negligente  in  the 
conduct  of  a  suit,  and  charges  that  he  has 
been  ** forced  to  pay  "  certain  sums  by  way 
of  costs t  in  consequence  of  the  alleged  ne^ 
gUgence,  he  can  only  recwer  the  amount 
winch  he  proves  himself  to  have  actually 
paid,  although  he  shews  liabilities  incurred 
if  a  much  larger  amount. 

This  was  an  action  against  an  attorney  for 
the  recovery  of  damages  for  certun  negligence 
alleged  on  his  part,  in  not  appearing  to  defend 
three  actions  which  were  brought  against  the 
present  plaintiff,  and  in  which  a  verdict  passed 
against  him,  and  he  was  ultimately  taken  in 
execution.      In  the   declaration  were  three  | 
counts,  framed  in  the  same  manner,  and  suited 
to  the  particular  action  wherein  the  negligence 
was  alleged  to  have  taken  place.   The  material 
allegation  in  the  declaration  was  *'and  the 
saicT J.  N.,  then  recovered  a  verdict  in  the  said 
action  against  the  now  plaiuiiff,  for  a  larj^e 
sum,  to  wit,  6/.  lOf. ;  and  the  now  plaintiff 
was  afterwards,  to  wit  on,  &c.  forced  to  pay 
the  same,  and  a  large  sum,  to  wit  23/.  Ids,  6d. 
for  the  costo  of  the  said  J,  N.  in  prosecuting 
the  said  action,  and  thereby  also  the  now  plain- 
tiff then  paid,  and  became  subject  to  divers  costs 
and  expenses,  to  wit,  100/.,  in  attempting  to  de- 
fend  the  said  action,  and  inddental  thereto." 
The  defendant  suffered  judgment  by  default, 
and  a  writ  of  enquiry  was  executed  before  the 
under-sheriff.    At  the  execution  of  the  writ, 


t  1  Mee.  &  Wels. 
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the  {daintiff  gave  evidence  of  the  verdicts,  and 
that  the  amount  of  costs  taxed  as  against  him, 
and  which  he  was  liable  to  pay  to  the  defen- 
dant, was  74/-  \U.  6d,  It  was  also  shewn  that 
the  plaintiff  had  incurred  costs  to  the  amount 
of  90/.  in  moving  for  three  rules  for  newtriak, 
which  were  discharged  with  costs.  The  evidence 
further  shewed  that  the  amount  actually  levied 
by  the  sheriff  on  the  goods  of  the  pbdntiff  was 
26/.  This,  it  appear^,  was  all  that  had  been 
actually  liquidated  by  the  pluntiff.  The  she- 
riff summed  up,  and  told  the  jury  that  although 
the  sum  of  26/.  only  had  been  liquidated  by 
the  plaintiff,  yet  as  he  was  liable  to  pay  a  laiger 
sum  than  that  actually  liquidated,  they  were 
at  liberty  to  find  a  verdict  in  favour  of  the 
plaintiff  to  the  extent  of  bis  liability.  The 
amount  of  the  verdict  found  by  the  jury  wu 
10/.  ^ 

R.  V,  Richards  obtained  a  rule  msi  for  set- 
ting aside  the  execution  of  the  writ  of  inquiry, 
on  the  ground  of  misdirection  on  the  part  of 
the  sheriff.  He  contended  that,  accoroing  to 
the  allegations  contdned  in  the  declaration, 
the  plaintiff  was  only  entitled  to  recover  the 
sum  actually  paid  or  liquidated,  in  consequence 
of  the  supposed  negligence  on  the  part  of  the 
defendant. 

Chilton  and  y.  fFilliams  shewed  cause  against 
this  rule,  and  submitted  that  as  the  sums  in 
question,  which  were  claimed  by  the  pluntiff, 
were  the  necessary  consequences  -of  the  defen- 
dant's misconduct,  the  plaintiff  was  entitted  to 
recover  them,  without  their  being  alleged  as 
special  damage.  The  fact  of  their  b^ng  al- 
leged as  special  damage  could  not  deprive  the 
plaintiff  of  his  right  to  recover  them.  By 
analogy  to  actions  for  slander,  the  plaintiff  was 
entitied  to  recover  the  sums  in  qaesiimi.    A 

Slaintiff  in  such  actions  was  entitled  to  recover 
amages  for  the  necessary  coosequenees  re- 
suiting  from  the  tortious  act  of  the  defendant, 
without  alleging  auv  special  damage.  Hefc, 
it  was  quite  clear,  thai  the  liabilities  charged 
in  the  declaration,  were  the  necessary  co&se- 
ouences  of  the  defendant's  negligeBce.  Then 
the  latter  part  of  the  declaration  was  qnite 
sufficient  to  authorize  the  jury  io  finding  in 
favour  of  the  plaintiff  for  the  amount  of  costs 
which  he  had  become  liable  to  pay  in  moving 
for  new  trials  in  the  original  causes. 

A.  y.  Richards  and  Nicol,  supported  the 
rule,  and  contended,  that  whatever  might  be 
the  general  principle    with    respect  to  the 
amount  of  damages  which  a  plaintiff  was  en- 
titled to  recover  from  a  defendant  in  conse- 
quence of  labilities  incurred  through  the  ne- 
gligence  of  the  latter,  the  allegations  in  the 
declaration  here  were  clearly  those  of  actual 
payment  on  the  part  of  the  plaintiff.    If  the 
declaration  had  been  properly  framed,  so  as 
to  meet  a  case  uf  a  claim  m  respect  of  liabili- 
ties incurred,  the  case  might  be  different,  but 
in  the  present  instance,  nothing  but  proof  of 
actual  payment  would  satisfV  the  allegations  in 
the  dei'laration.    Evidence  nere  had  only  been 
given  of  certain  liabilities  beyond  the  sum  of 
:i6/.     Proof  of  actual  payment  was  only  given 
to,thc  extent  of  the  latter  sum.    For  that  sum 
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other  party  in  the  action.  But  no  evidence 
was  offered^  nor  could  it  well  be,  of  any  «ucli 
payment  or  liability.  This  clause,  therefore, 
does  nyt  help  the  plaintiflf.  Unless,  therefore, 
the  plaintiff  will  consent  to  reduce  the  verdict 
io*26/.,  the  amounts  levied  and  paid,  this  rule 
must  be  made  absolute. 

Rule  accordingly— Joii«  ▼.  Lewis,  H.  T. 
1841.    Q.  B.  P.  C\ 


only  was  the  plaintiff  therefore  •  entitled  to 
recover  a  verdict.  The  undersheriff,  there- 
fore, in  directing  the  jury  that  they  might  find 
in  favor  of  the  plaintiff,'  to  the  extent  of  the 
liability  incurred,  was  wrong  in  point  of  law. 
As  to  the  latter  allegation  in  the  declaration, 
the  plaintiff  clearly  referred  to  other  costs  than 
those  which  he  sought  to  recover  in  the  for- 
roer  part  of  his  declaration.  For  these  rea- 
soas,  the  present  rule  ought  to  be  made  abso- 
lute. 

Cur,  adv,  vult. 

Csieridge,  J. — This  case  stood  over  that  I 
tnif^ht  examine  the  pleadings.  It  was  a  rule 
for  setting  aside  the  execution  of  a  writ  of  in- 
ouiry,  for  the  misdirection  of  the  under  sheriff. 
The  action  was  against  an  attorney  for  negli- 
gence in  the  conduct  of  three  suits.  The  de- 
claration, in  three  counts,  adapted'to  the  three 
several  suits,  after  stating  the  retainer  and 
breach,  alleged  the  damage  thus,  "And  the  said 
•/.  N.  then  recovered  a  verdict  in  the  said  ac- 
tion against  the  now  plaintiff  for  a  large  sum, 
to  wit,  6/.  lOf. ;  and  the  now  plaintiff  was  after- 
wards, to  wit,  on,  &c.  forcea  to  pay  the  same, 
and  a  large  sum,  to  wit,  23/.  19^.  bcT.,  for  the 
costs  of  the  said  J.  TV.  in  prosecuting  the  said 
action;  and  thereby  also  the  now  plaintiff 
then  paid  and  became  subiect  to  divers  costs 
and  expenses,  to  wit,  100/.  in  attempting  to 
defend  the  said  action,  and  incidental  thereto. 
At  the  trial  the  verdicts,  with  the  costs  as 
taxed  in  the  three  actions,  were  given  in  evi- 
dence, amounting  to  74/  14#.  6e/.,  and  it  was 
also  proved  that  three  rules  for  new  trials  had 
been  moved  for  and  discharged  with  costs, 
the  plaintiff's  costs  in  which  were  said  to 
amount  to  30/.  No  evidence  was  offered  of 
the  costs  for  which  the  plaintiff  m^ght  be 
liable  to  the  defendant  for  the  conduct  of  the 
defences.  It  appeared  that  execudons  had  is- 
sued in  the  three  actions  under  which  the 
sheriff  had  levied  all  the  goods  and  chattels  of 
the  plaintiff  which  he  could  find,  the  proceeds 
of  which  were  26/.,  and  this  was  the  total 
amount  which  the  plaintiff  had  ever  paid.  1*he 
undersheriff,  in  substance,  told  the  Jury  that 
what  the  plaintiff  had  paid  was  not  the  mate- 
rial question,  but  what  he  was  liable  to  pay ; 
and  that  they  were  at  liberty  to  give  the  plain- 
tiff  the  full  amount  ef  the  verdicts  and  costs, 
with  the  costs  of  the  three  rules,  if  they  be- 
lieved that  they  had  been  made  liable  to  that 
extent.  The  jury  found  a  verdict  for  80/. 
lliis  direction  cannot  be  sustained.  With  re- 
gard to  the  amounts  of  the  verdicts  and  costs, 
the  allegation  in  the  declaration  was  unequi. 
vocally  one  of  actual  payment,  anc*  their 
amounts  exceeded  very  mucn  the  sum  actually 
levied.  Iliis  alone  would  dispose  of  the  rule, 
for  that  allegation  is  certainly  a  material  one. 
Reliance  was  placed  on  the  concluding  part 
of  the  sentence,  as  couched  in  terms  which  let 
in  the  piuntiff  to  recover  the  costs^  of  the 
rules ;  but  when  this  is  construed,  as  it  ought 
to  be,  with  reference  to  the  preceding  clause, 
it  is  clear  that  it  refers  to  costs  which  the 
plaintiff  had  paid,  or  was  liable  to,  in  conduct- 
ing his  own  acfence>  not  to  any  liability  to  the 
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COTrKTY  COURTS. 

Wx  have  elsewhere  printed  the  County 
Courts  Bill  No.  2,  by  which  it  will  be  seen 
that  the  provincial  business  in  bankruptcy, 
lunacy,  and  insolvency,  is  to  be  transferred 
to  the  Judges  of  these  Courts.  The  second 
reading  of  both  bills  is  fixed  for  the  12th 
instant,  and  until  that  time  it  is  impossible 
to  give  any  opinion  as  to  their  probable  fate. 
They  will,  however,  certainly  not  pass  with- 
out considerable  opposition.  Sir  Robert 
Peel  has  printed  his  County  Courts  Bill  of 
1 827,  "  for  the  more  easy  recovery  of  small 
debts  in  the  County  Courts  of  England  and 
Wales,  and  for  extending  the  jurisdiction 
thereof." 


COPTHOLD  bnfuaiickisbkbnt. 
Lord  Brougham  having  gone  abroad,  the 
subsequent  stages  of  this  bill  will  be  moved 
by  Lord  Redesdale,  whose  alteration  of  the 
bill  has  been  adopted. 


GHANCKRT  BBFORM. 

The  two  bills  for  the  administration  of 
justice  in  equity,  stand  over  to  the  •22d  in- 
stant. The  main  reason  for  this,  we  believe, 
is  one  that,  we  are  happy  to  say,  is  now 
nearly  at  an  end,  the  illness,  of  the  Lord 
Chancellor.  I'he  government  will  oppose 
Sir  Edward  Sugden's  BiU,  and  will  proba- 
bly succeed.  Lord  Lyndhurst  has  given  a 
significant  hint,  that  if  the  Chancery  Judges' 
Bill  No.  2,  is  not  accompanied  with  fiill 
clanses  of  compensation,  it  will  not  be  sa- 
tis&ctory. 


LBASB  AND  BBLBA8B  BILL. 

Mr.  Stewart  proposes  to  add  a  clause  to 
the  bill,  which  Xvill  give  it  a  retrospective 
effect  in  cases  where  the  lease  for  a  year 
has  been  lost  or  mislaid,  lliis  will  save 
much  trouble  in  the  future  examination  of 
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titles.  A  Btmikr  course  in  the  Fines  and 
Recoveries  Act  has  been  attended  with  very 
desirable  effects.  As  we  supposed,  the  loss 
to  the  revenue  was  too  large  to  allow  the 
Chancellor  of  the  Exchequei  to  relieve  |H^ 
lease  for  a  year  from  stamp  duty.  It  will 
therefore  Henceforth  be  paid  on  the  re-lease. 


LAW  BILLS  IN  PARUAMENf. 


IknjxU  of  )LorW. 


Copyhold  Enfranchisement, 


Lord  Redesdttle. 


For  holding  Petty  Sessions  and  Summary  Trials. 
[In  Committee.]  Earl  Devon. 


Koiuff  0f  Cornmonjf . 

For  facilitating^  the  administration  of  justice 
(in  Chancery),  No.  1.    Aitomey  General. 
[In  Committee.,  22d  March.] 

To  facilitate  the  Administration  of  Justice  in 
tlie  House  of  Ijords  and  Privy  Council, 
No.  2.  Sir  E.  Su|(deu. 

[In  Committee,  22d  March.] 

County  Courts.  Mr.  F.  Maule. 

[For  2d  reading  1 2th  March.] 

Bankruptcv,  Insolvency,  and  Lunacy. 
[Fur  2d  readinf(.] 

To  remove  objections  to  the  admission  of 
evidence  on  the  ground  of  interest. 

Mr.  C.  Duller. 

To  amend  the  Law  of  Costs.     Sir  F.  Pollock. 
[For  2d  reading.] 

To  allow  Writs  of  Error  in  Afandamfts. 

Sir  F.  Pollock. 

Poor  Law  Amendment.       [In  Committee.] 

For  the  ReKiatration  of  Parliamentary  Electors 
[lu  Committee.]  Lord  John  Russell. 

Fur  the  better  regulation  of  Railways. 

Mr.  Labouchere. 

County  Coroners'  Election.     Mr.  Packington 
[For  2d  reading.] 

Drainage  of  Lands.  Mr.  Handley. 

Di*signs  Copyright.  [Fur  2d  reading.] 

Tithes  Recovery.  Captain  Pechell. 

For  rendering  a  Release  as  eflfectual  as  a  I^ease 
and  Release.  [Mr.  James  Stewart.] 

[In  Committee.] 

To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]      Mr.  Ewart. 


Mr.  F.  Maole. 

[For  2d  reading.] 

To  exempt  Tithes  frum  Parochial  Assessnaents. 

Mr.  Hod^ea. 
Middlesex  Sessions.  I  For  2nd  R<*adiDg.] 

County  Bridges.  [In  Committee.] 


SMALL  DEBT  CO  CRTS. 


Atherstone. 

Black  hurn. 

Burnley 

East  Retford. 

Exeter. 

Gainsborough. 

Hatfield. 

Ilfracomhe. 

Kidderminster. 

King«norton. 

Laoucestua. 


Lincoln. 

Newark. 

Runcorn. 

St.  Helens. 

Salisbury. 

Sleaford. 

Stoke-upon-TrenC 

Sunderland. 

Tottfe^ 

West  Bromwich. 

Wigan. 


Tlie  time  for  the  first  reading  of  Small  Debt 
Court  Bills  has  been  extended  to  the  26ih 
April. 


THE  EDITOR'S  LETFER  BOX. 


Wb  cannot  undertake  the  labor  and  respooat- 
bility  of  answering  the  case  sent  from  Birming- 
ham. 

We  think  our  readers  are  content  at  preaenc 
with  what  has  been  written  regarding  Shy  lock's 
Bond,  and  therefore  must  defer  **  Salanio." 

We  have  received  two  letters  relating  to  the 
Procuration  Fees,  mentioned  p.  332.  By  a 
mis-print  the  per  rentage  was  ttated  at  6/.  in- 
stea<l  of  5«.  The  case,  however,  does  not 
depend  on  the  amount  of  the  procuration  fee. 
which  is  well  known  to  be  setUed  by  the  I2tli 
Ann,  c.  16,  and  one  of  our  correspondeats 
observes  that  a  solicitor,  who  exceeds  the 
amount  allowed  by  the  statute,  renders  himself 
liable  not  only  to  the  loss  of  his  charges,  but 
aUo  to  a  penalty  of  20/.  with  cMts  of  suit  and 
half  a  year's  imprisonment. 

The  same  correspondent  remarks  on  the 
illeifslitv  of  a  custom  which  prevails  in  some 
of  the  Western  counties  of  solicitors  chaigiag 
for  conveyancing  by  a  per-centage  according 
to  the  value  of  the  property.  The  procuration 
fee  of  5#.  per  cent.,  (he  says)  is  a  most  inade* 
quate  remuneration  in  many  cases,  and  many 
London  solicitors  never  charge  any  procuration 
fee. 

The  communications  of  W.  E.  and  J.  B.  on 
the  ouestions  st  the  last  examinatitm,  shall  be 
considered.  We  have  some  doubts  of  the  ex« 
nediency  of  entering  on  the  plan  suggested, 
lest  it  might  not  be  eflectually  kept  up. 

We  are  much  obliged  to  J.  H.  C. 


Vht  ilesal  ONideirlieir. 


SATURDAY,  MARCH  13,  1841. 


Quod  magiB  ad  if  os 


Pertioettetneacire  malum  mtf  afltamns. 


HOIAT. 


THE  PROGRESS  OF  LAW  REFORM. 

Thb  Bession  continues  to  be  a  busy  one,  so 
iax  as  the  refonn  of  the  law  is  concerned. 
Each  week  produces  events  of  more  or  less 
importance.  The  most  prominent  topic  is, 
no  doubt,  the  County  Courts  Bill,  and  this 
we  have  elsewhere  noticed,  llie  next, 
perhaps,  is  the  Copyhold  Enfranchisement 
Bill,  which  will,  in  all  probability,  pass  into 
a  law  this  session.  Lord  Brougham,  after 
presenting  it  from  the  Select  Committee, 
and  fixing  a  day  for  the  Committee,  took  his 


tain  fines  were  commuted  into  a  rent-charge, 
and  fines  certain,  doubtless  a  great  obstacle 
to  a  general  enfiranclusement  would  be  re- 
moved. The  bill  went  very  quietly  through 
the  Committee  on  Tuesday,  and  will  soon 
be  in  the  Lower  House.  It  has  been  re- 
printed with  scarcely  any  alterations,  ex- 
cept the  introduction  of  certain  provisions; 
extending  the  act  to  crown  manors  and 
lands,  thus  showing  the  concurrence  of  the 
crown  in  the  bill,  and  its  desire  to  derive  the 
benefit  of  its  enactments.  A  further  mitiga- 
tion is  to  take  place  in  our  Criminal  Code. 
Not  only  are  die  embezzlements  and  for* 


departiue  for  the  South  of  France,  leavmg  I  .^  ^^^^  ^^  ^^^^  -^  ^^  last  number 
Lord  Redesdale  to  move  its  subsequent ,  ^  ^  assimilated  in  punishment  to  othet 
stages  in  the  House  of  Lords.  We  the  less  ,  embezzlements  and  forgeries,  but  it  is  pro^ 
regret  this,  however,  firom  the  ftwjt  that  it .  ^^  ^  ^^^^^  ^d  unnatural  offences 
plainly  appears  that  the  present  Bdl  is  all  ^^  I  j.  U^l^  ^^  ^^^^  l,^t  ^  substitute 
that  the  House  of  I-ords  is  now  disposed  to  ^^  Ueu  thereof  transportation  for  life,  or  for 
grant.  It  cannot  be  disguised  that  lords  of  i  ^^^  j^  ^^^  ^^^  ^^^  Chancery  Re- 
manQiB--and  there  is  scarcely  an  Enghsh  ;  ^^^  ^^  remains  in  a  passive  state.  We 
peer  who  does  not  stand  in  this  capiwity—  j  j^^^  ^^  ^^  ^^^^^  progress  in  rules  and 
are  not  willing,  as  a  body,  to  part  witii  their  i  ^^^  ^^^  the  3  &  4  Vict.  c.  94,  or  in 
mfluenoe.  In  certam  manors,  the  lord  is  ^^  ^^^^  ^^  ^^^  Master's  Office,  and  it  is 
desutms  to  enfranchise,  and  in  all  he  is  wil-  ^^^  ^^^  ^^^  something  should  be  done  in 
Ung  to  have  the  power  to  do  so ;  but  eyi-  |  ^^  ^j^^  particulars.  •  We  sincerely  trust 
denUy  he  looks  with  some  jealousy  on  the   ^^  ^^^^  is  not  to  be  allowed  to  sUp  away 


present  bilL  Under  these  circumstances,  we 
must  take  what  they  will  give  us,  or  no- 
thing at  all.  But  we  are  £u:  from  saying 
that  much  good  may  not  be  done  under  the 
present  bill,  limited  as  it  is.  It  is  a  decided 
step  to  a  national  enfranchisement,  or  con- 
version of  all  lay  tenures  into  free  and  com- 
mon socage.  We  have  no  doubt  it  will  be 
extensively  acted  on,  not  only  in  individual 
cases,  but  in  whole  manors.  Manorial  en- 
franehisements  will  be  made^  and  although 
we  fesr  that  commutations  under  the  act 
will  not  be  numerous,  yet  we  are  glad  that 
the  opportunity  will  be  given  to  the  parties 
to  try  this  plan ;  for  if  heriots  and  uncer- 
TOL.  XXI, — wo.  M3. 


without  reaping  some  fruito  of  the  important 
act  of  last  session. 

Besides  these  important  measures,  there 
are  various  other  minor  matters.  Mf. 
Stewart's  lease  and  release  bill;  Sir  F. 
Pollock's  bill  on  coste;  Mr.  Ewart's  mo- 
tion for  a  Select  Committee  to  consider  the 
propriety  of  appointing  a  public  prosecutor. 
All  these  deserve  consideration,  and  have 
either  received  it,  or  shall  receive  it  in  these 
pages. 
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PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 

Thx  8tat.  16  Car.  2,  c.  7,  b.  B,  entcts  Ast 
the  contracts  for  money  won  by  gaming, 
and  every  part  thereof,  and  all  and  aingular 
jndgmentSy  statutes,  recegnizances,  mort- 
gages, conveyances,  bonds,  bills,  and  other' 
acts,  deeds,  and  assurances  whatsoever, 
which  shaH  be  obtained,  admowledged,  or 
entered  into  for  security  or  satisfaction  of 
or  for  the  same,  or  any  part  thereof*  shall 
be  utterly  void,  and  of  no  effect ;  and  by 
Stat.  9  Ann.  c.  14,  s.  1,  all  notes,  bills, 
judgments,  or  other  securities  or  convey- i 
ances  whatsoever,  given  or  entered  into  or 
ezeouted  by  any  persoa  or  persons  whatso-^ 
ever,  wh«re  the  whole  or  any  part  of  the 
consideration  of  such  conveyance  or  secu- 
rities shall  be  for  money  won  by  gaming, 
shall  be  utterly  void.  But  these  acts  do 
no(  9pply  to  an  innocent  holder  of  a  bill,  al- 
though it  may  originally  have  been  given  for 
a  gaming  consideration  ;  where  the  drawer 
has  allowed  judgment  to  be  recovered 
ag^nst  him,  without  relying  on  the  de- 
fence given  him  by  the  statutes.  Mdwardo 
T,  Dick,  4  B.  &  Aid.  2 1 2.  And  it  has  been 
recently  decided  that  judgments  made  void 
by  the  statute  against  gaming  are  judgments 
given  by  the  loser  to  the  winner,  or  to  some 
one  for  his  benefit,  as  a  security  for  money 
lost,  and  do  not  include  judgments  obtained 
by  a  bowl  fide  indorsee  of  a  negotiable  instru- 
ment, given  originally  for  a  gambKng  debt. 

"The  judgmenU,"  said  Lord^ 2>Minim, 
C.  ),.  **  intended  in  both  acts,  as  well  from 
the  language  used  as  from  the  other  securi- 
ties, in  conjunction  with  which  they  are 
mentioned,  appear  to  be  voluntary  judg- 
ments, given  by  the  loser  either  to  the 
winner  or  to  some  one  for  his  benefit,  as 
security  for  the  money  lost.  $uoh  judg- 
ments would,  undoubtedly,  be  void ;  but  no 
case  has  established  that  a  judgment  ob- 
tained adversely  by  an  innocent  party  on  a 
negotiable  security  shfdl  be  held  void, 
where  the  defendant  had  fuU  opportunity 
to  defen4  the  action,  and  set  up  the  ille- 
gality of  the  sf^urity  as  an  answer.  Sup- 
pose he  had  pleaded  payment,  and  the  jury 
had  found  it  against  him,  and  judgment  had 
been  signed  on  that  verdict,  could  it  possi- 
bly be  contended  that  he  might  afterwards 
say  that  the  judgment  was  void  ;  and  in  what 
respect  is  this  different  ?"  Judgment  for  the 
plaintiff.    Lane  y.\Chapman,  3  P.  &  D.  668. 

It  is  to  be  observed,  that  where  no  judg- 
ment has  been  recovered^   the   innocent 


holder  of  a  security,  void  by  the  statutes, 
cannot  recover.  Bowyer  v.  Bampton,  3  Stra. 
11$5  i  Hitchcock  V.  f^a^,  6  A.  &  £.  943. 

DAMAGXS. 

Where  in  an  action  for  assault  and  bat- 
tery the  plaintiff  recovered  less  than  40f. 
damages,  and  the  Judge  at  the  trial  in*i- 
mated  his  intention  of  certifying  to  deprive 
the  plaintiff  of  costs  under  43  Eliz.  c.  6,  but 
after  four  days  the  plaintiff  obtained  the  re- 
cord Ixom  the  associate,  no  certificate  being 
indorsed  on  it,  and  signed  judgment ;  and 
the  Master,  on  production  of  the  record, 
taxed  the  plaintiff  hb  costs,  the  Court  con- 
firmed an  order  of  the  Judge  for  producing 
the  record  before  him,  in  order  to  indoise 
the  certificate  upon  it,  and  for  setting  aside 
the  judgment  and  taxation.  Lord  Ahim^er, 
C.  B  ,  eaid  the  &ult  rested  with  the  officer  of 
the  Court,  who  ought  not  to  have  delivieNd 
the  record  to  the  plaiptiff  without  tbe  cer- 
tificate. The  possession  of  the  record  by 
the  derk  is  the  poeaesaion  of  the  Judge; 
he  holds  it  as  his  ofiker ;  and  when  he 
gives  it  out  to  the  party,  it  is  vpder  pre* 
sumed  authority  from  the  Judge  ^  Idkal 
purpose.  If  the  Judge  himself  had  heoi 
applied  to  by  the  plaintiff,  it  is  plua  Ms 
answer  would  have  been  that  he  would  Hot 
let  it  go  until  he  hs^d  indorsed  h^a  certificate. 
Davis  V.  Cole^  6  Mee.  ^  W.  624, 

LOCAL  OR  COyNTY  COURTS. 


It  seems  generally  supposed  that  semetiiing 
must  be  done  for  the  speedier  and  cheaper 
^di^inistration  of  justice  ia  the  pruviaees. 
Whethef  the  evils  of  die  present  sb(t6  el 
th^  kw  for  reqoivering  small  debts  be  t^tSiij 
v?ry  gti^<|U9,  or  whether  the'  pereena  in- 
terested ii\  chaxigea  occasion  the  oMcry, 
certaia  it  is  that  the  endeavours,  both  gene- 
sal  and  partial,  to  efieot  a  change,  are  greatly 
on  the  increase.  Every  recent  session  hwi 
brought  its  shoal  of  private  billb  for  the 
establishment  of  courts  for  the  i^eeovery  of 
small  debts ;  and  for  the  last  twekity  yean 
a  bill  for  the  establishment  of  local  couits 
of  some  description,  has  been  a  standing 
dish  in  the  parliamentary  bill  of  fare ;  and 
within  the  last  ten  years,  as  our  own  vo« 
luipes  will  show,  the  subject  has  occupied 
no  sqiAll  part  of  our  space  and  attention. 
The  present  sesaon  of  parliament  already 
teems  botii  with  private  and  public  legis- 
lation on  the  subject.  A  goodly  number  of 
bilk  for  small  debts  courts  have  been  bronght 
iut  end  a;re  waiting  the  fote  of  the  geneial- 
measure.    That  measiue  itself^  haa^  how- 


Local  or  Couniy  Oouris. 


85$ 


been  brcmgfat  forward,  and  we  shall 
take  care  to  inform  our  readers,  from  time 
to  time,  of  its  progress. 

For  the  present  we  shall  state  concisely 
the  objections  to  the  bill,  which  we  have 
received  from  various  quarters. 

1st.  It  is  observed,  that  County  Ck>urt8 
which  were  useful,  and  perhaps  essential,  in 
ancieiU  times,  are  now  rendered  needless  by 
the  rapidity  and  fucility  of  communication 
from  the  metropolis  to  all  parts  uf  the 
kingdom. 

2d.  It  is  urged  that  the  existing  petty 
courts  are  not,  and  never  have  been,  liked 
by  the  people.  In  Wales,  where  the  dis- 
tance might  have  rendered  it  desirable  (if 
anywheie)  to  continue  local  courts  of  ex- 
tensive jurisdiction,  they  have  been  abo- 
lished. In  Ijancashire  and  Durham,  where 
there  we  local  courts  to  an  unlimited  ex- 
tent, the  suitors  prefer  the  Superior  Courts 
at  Westminster;  indeed,  more  business  is 
brought  from  the  northern  counties  than 
from  any  others  in  the  kingdom. 

3rd.  llie  proceedings  preparatory  to  the 
trial  are  much  better  conducted  in  London, 
thryugfa  the  well-known  arrangements  be* 
tween  the  country  attorney  and  his  agent, 
than  could  possibly  be  effected  in  the  coun- 
try towns. 

4  th.    By  the  bill  the  creditor   will  be 
driven  to  employ  an  attorney  or  agent  to 
whom  he  is  a  stranger,  and  in  w^m  he 
cannot  have  sufficient  confidence.  In  many 
instances  of  small  amount  this  difficulty 
will  occasion  the  abandonment  of  the  debt. 
5th.  The  great  objection  is,  that  creditors 
will  be  obliged  to  attend  with  their  wit- 
noMea  in  the  county  where  the  defendant 
resides,  at  great  expense  and  inconvemence, 
even  when  there  may  be  no  real  defence  ; 
and  in  cases  where  a  letter  friom  an  attorney 
of  the  Superior  Courts,  threatening  an  ac- 
tion, would  have  produced  a  settlement. 

6th.  It  will  occasion  an  enormous  in- 
crease of  petty  litigation  9  because  jjlaintiffs 


9th.  The  judge  will  be  unchecked,  either 
by  the  bar  or  by  any  solicitors  of  aresjiecta* 
ble  class. 

10th.  His  errors  will  be  without  remedy: 
there  being  no  power  of  appeal  to  a  Si]^e- 
rior  Court. 

11th.  There  is  also  great  danger  that 
resident  judges  will  either  not  be  impartial, 
or  will  not  be  deemed  impartial  by  the  sui- 
tors, and  consequently  will  not  ^ve  satis- 
faction. 

1 2.  An  inferior  cla8»  of  aiiorweffi  will  be 
produced,  not  only  because  the  fees  most 
be  very  small,  but  because  the  nature  of  the 
business  will  be  generally  of  a  disagreeable 
and  petty  kind,  which  a  country  solicitor, 
chiefly  engaged  in  conveyancing  business, 
would  be  reluctant  to  undertake. 


We  have  received  the  following  letters 
on  this  subject : 

If  the  present  County  Courts  Dill  passes  as  it 
stauds,  it  will  be  very  injurioui  to  the  present 
boily  of  cotiiury  solicitors ;  for,  with  the  ex- 
ception of  the  jud^r,  it  contains  no  improve- 
ment whatever  upon  the  existing  Courts  of 
Reque^ts ;  in&teau  of  solicitors  bein;;  respon- 
sible for  issuin|(  out  the  sutumons,  it  appears  by 
8. 1*2,  the  bailirts  are  "  to  serve  aUtvmmontes  and 
execute  all  orders,  Src."    The  estatdishment  of 
a  general  County  Court,  which  would  be  most 
satisfactory  to  the  wants  of  the  suitors,  should 
consist  of  the  foHowioir: — 1st.  That  sulicitorft 
should,  as  in  the  Superior  Courts,  be  the  prac- 
tising parties,  and  movers  of  all  the  proceed- 
ings for  the  rei'overy  of  the  det»ts  of  the  suitors^ 
however  small ;   for  it  is  well  known,  thai 
thousands  of  small  debts  are  recovered  on  'the 
simple  professional  applicatSon  of  a  solicitor, 
without  any  further   proceeding   whatever ; 
such  being  the  case,  a  solicitor  should  be  al<» 
lowed  2ff.  for  "  every  letter  for  debt,"  and  if 
not  paid  then,  he  should  proceed  to  recover  it 
for  his  clie.it  in  the  County  Court,  in  a  manner 
that  would  occasion  ao  uniformity  uf  practice, 
and  noi  take  the  tradesmen  from  their  homes  tiU 
it  is  known  whether  their  demand  is  renstmi  or 
notn  and  that  course  is  this  :-*- 


._. ^ _^       That  on  applying  to  the  clerk  for  a  summons, 

will  be  tempted,"oi°aMo7ntVf  thtsmairnew  before  be  should  be  allowed  ir,  be  should 

of  the  risk,  to  hairaas  their  alleged  debtors,   ^od^^^^^ie  plaint  if' s  demand  in  wnung  thus- 

J  ^.      ..  .       ^  J  u*.        fii  i/^i  J      J  *.  John  biniih  demands  of  wiUiuui 

and  the  dishonest  debtor  will  be  induced  to  Jones     Jt4  \7    6 

resist  many  claims  which  the  fear  of  costs  ii^a 

now  compels  him  to  pay. 

7th.  It  is  not  probable  that  competent 
i%idge$  can  be  obtained  without  incorpora- 
ting the  duties  of  Chairman  of  the  Quarter 
Sessions  with  that  of  judge  of  the  County 
Court,  -  a  change  not  contemplated  by  the 
bill,  and  to  which  tke  magistrates  would 
probably  not  assent. 

8th«  There  wiU  be  a  want  of  uniformity, 
as  well  in  administering  the  law  as  in  the 
practice  of  these  nnmexgua  courts. 


1841.— Jan.  l.—l  Barrel  of  Ale...  0  18  0 
3.-1  Strike  of  Malt..  0  7  6 
6.-2  Barrels  of  Beer..  0  18  0 

6— 31b.  Hups 0    3  0 

7— Barrel  Ale 0  18  0 

10  —2  Strike  Malt 0  18  0 

^  11— 3  Barrels  Beer....  0  15  0 


£A  17  G 

At  witness  my  hand,  this  2d  of  March  1811. 
Henry  Siokes,  hid  Attorney. 
2  J^i 
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Having  done  that,  the  solicitor  should  obtain 
from  the  clerk  a  summons,  as  follows :— - 

To  William  Jones. 

A  demand  has  been  lodged  an^ainst  you 
in  this  Court  for  4/.  1 7«.  6//.,  and  you  are 
hereby  commanded  to  appear  on  the  first 
Tuesday  after  you  have  had  this  notice 
six  days,  and  that  if  you  do  not  so  appear, 
judgment  will  be  signed  aifainst  you  for 
that  amount.    Pated  this  2d  March  1841. 

Roger  Seweil,  Clerk. 

The  solicitor  should  then  serve  the  summons, 
as  is  described  in  s.  35,  and  on  the  appearance 
day,  the  person  so  serving  it  should  appear  be- 
fore the  clerk  of  the  court,  and  on  oatn  satisfy 
him  of  its  proper  service. 

If  the  defendant  appears  on  that  day,  either 
by  himself  or  his  attorney,  the  practice  of  the 
court  should  be,  that  he  should  then  have  till 
the.  following  Tuesday  to  deliver  in  his  defence 
in  writing,  in  the  same  manner  as  the  plaintiff 
did  his  on  his  entering  the  following  ap|>ear- 
ance,  thus— 

William  Jones  appears  to  the  demand  of 
John  Smith  for  4/.  17*,  6rf.,  and  under- 
takes to  deliver  in  his  defence  in  writing, 
on  Tuesday  next;  if  not,  judgment  to  be 
signed  against  him.  As  witness  mv  hand 
this  9th  March  1841. 

Richard  Hooper,  his  Attorney. 

The  defence  being  delivered  in,  the  plaintiff 
should  be  at  liberty,  on  giving  six  days'  notice 
of  trial,  to  try  it  at  the  next  court  day  of  the 
judge,  having  had  a  copy  of  the  defendant's 
defence,  which  would  be  thus : — 

William  Jones  denies  the  demand  of 

John  Smith,  and  also  says  John  Smith 

owes  him  5/.  2«.,.thus : — 

1841.— Feb.  3.-4  Sheep  . . . .  jC5  2  0 

As  witness  my  hand  this  16th  March  1841. 

Richard  Hooper,  his  Attorney. 

The  Judge  on  arriving  would  then  have  be- 
fore him  doth  the  plaintiff^ t  demand  and  the  de- 
fendant* e  defence  in  writing,  from  which  he 
would  not  allow  either  party  to  depart,  conse- 
quently a  regularity  of  proceeding  would  be 
infused  into  the  Court.  The  Judge  on  the  vcr* 
diet  being  given,  would  then  direct  in  what  way 
the  demand  and  cost*  should  be  paid,  and  how 
execution  shouhl  issue  ;  but  I  trust  the  execu- 
tions from  that  court  will  not  be  placed  in  the 
hands  of  bailiffs  of  that  court,  but  be  directed 
as  in  the  ordinary  course,  either  to  the  sheriff* 
or  to  the  eherijf^e  bmUffe,  for  they  are  now  exe- 
cuting monthly,  some  thousands  of  small  exe- 
cutions for  debts  under  40f .  They  are  men  ca- 
pable of  doing  that,  besides  being  men  of  some 
respectability,  and  who  always  give  a  large  se- 
curity to  the  sheriff  for  their  behaviour  and 
conduct.  A  poor  debtor,  who  has  an  execution 
in  his  house,  will  then  be  sure  of  civil  treat, 
ment, — but  if  bailiffs,  who  are  only  responsible 
to  the  clerk,  are  to  act,  they  will  be  like  too  many 
of  the  present  bidliffs  of  the  Courts  of  Request, 
callous  to  all  feeling,  and  care  not  what  pro- 
perty they  sacrifice,  so  there  is  but  suffident  to 
get  their  own  fees  out  of  the  poor  creatures. 
However  small  the  fees  might  be  to  the  solici- 


tors in  each  case,  thej  would  readily  do  it, 
because  the  multiplicity  of  business  would 
compensate  them— supposing  ikey  had,  only — 

9,  d. 

For  letter  for  debt    2    0 

For  plaintiff's  demand,  and  1    q    q 

lodging  same J 

Serving  same 2    0 

Proving  same    I     0 

Attending  trial 6    8 

In  such  case#,  hundreds  of  debts  would  be  paid 
at  the  first  expence  of  2«.,  and  in  the  second 
place,  the  principal  number  would  be  nettled, 
after  the  summons,  without  any  expence  of 
machinery  to  the  court ;  and  what  Usiiil  most 
tnaterial,  not  only  to  ait  tradegmen,  but  to  the 
defendant*,  without  troubling  tbenn  to  go  to 
the  court  till  they  know  whether  there  is  any 
necessity  for  their  doing  so.  S. 

It  is  somewhat  astonishing  that  so  irapoitant 
an  alteration  as  that  proposed  by  the  Coon^ 
Courts  Bill  should  again  be  attempted  to  be 
made,  after  the  Attornejr  General  on  bringiag 
in  his  bill  for  the  abolition  of  arrest  in  1837, 
{vide  L.  O.  vol.  13,  page  284)  staled,  that "  the 
progress  of  causes  haabeen  so  accelerated,  the 
march  of  justice  so  expedited,  and  the  meaas 
of  procuring  it  were  then  so  much  more  eco- 
nomical, that  he  might  dispense  vnXh  snck 
parts  of  his  bill  as  related  to  the  law  of 
debtor  and  creditor,"  which  implied  that  local 
courts  were  then  unnecessary;  and  espedally 
after  such  courts  have  been  established  in 
almost  all  populous  places. 

I  submit  that  the  profession  ought  imuiedi. 
ately  to  bestir  itself,  and  the  public  ought  io  o|>- 
pose  the  bill,  as  it  will  occasion  great  inconveni- 
ence and  expense  to  parties  who  reside  at  a  con- 
siderable distance,  because  plaintiffs  and  their 
witnesses  must,  in  all  cases,  atteni  the  court, 
whilst  in  actions  in  the  Superior  Courts  it  is 
only  necessary  in  those  that  are  tried :  these 
are  very  few  in  proportion  to  the  actiom  com- 
menced. 

Tba  costs  of  actions,  and  especially  those 
under  20/.,  have  lately  been  much  reduced, 
and  they  are  still  susceptible  of  further  reduc- 
tion ; — why  should  the  issuing  of  a  writ  in  all 
cases  coit  5f .  out  of  purse,  which  used  to  be 
only  3#.  \d.  or  2#.  9/,  and  in  some  instances 
but  6<f.?  By  reducing  the  costs  still  more 
as  to  debts  under  20/.,  and  making  some 
other  alterations,— such  as  allowing  attomep 
to  charge  for  writing  letters  before  commenc- 
ing proceedings,  &c., — and  there  would  be  no 
occasion  for  more  local  courts,  which  seldom 
give  entire  satisfaction. 

ViNDBX. 


ABOLITION  OF  LBA8BS  FOR 
A  YEAR. 


Tbs  Lease  and  Release  Bill  has  been  re- 
printed, with  an  enactment  declaring,  that 
the  reeital  at  meniiom  of  a  lease  for  a  year 
in  a  release,  executed  before  the  pasang  of 
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the  act,  shall  be  evidence  of  the  execution 
of  such  lease  for  a  year,  but  without  preju- 
dice  to  any  proceedings  already  pending. 

This  will  relieve  solicitors  ^m  consider- 
able responsibility.  The  lease  for  a  year  is 
considered  in  practice  as  so  much  a  matter 
of  form,  that  it  is  sometimes  not  very  care«* 
fully  examined.  We  are  not  aware  of  any 
case  which  has  come  before  the  Courts  c^ 
actual  loss  on  this  account ;  but  the  retros- 
pective effect  of  the  new  clause  is  fiavorable 
to  the  practitioner  by  relieving  him  from 
all  doQbt,  except  in  cases  wh^  an  action 
or  suit  already  exists. 

The  359.  stamp  on  the  abolished  lease  is, 
however,  to  be  added  to  the  release.  The 
purchaser,  therefore,  though  relieved  from 
his  solicitor's  charge,  will  still  be  burthened 
with  the  stamp.  It  should  not  be  lost  sight 
of,  that  the  payments  for  stamps  are  ad- 
vanced by  the  solicitor,  who»  though  he 
may  require  an  immediate  repayment  from 
his  client,  does  not  like  to  make  the  request 
until  the  business  has  been  concluded,  and 
which  is  often  long  delayed  where  there  are 
numerous  parties  to  execute  a  conveyance, 
or  arrangements  to  be  settled.  The  present 
is  a  small  afiair,  but  it  should  not  pass  un- 
noticed that  the  disbursement  is  continued, 
whilst  the  emolument  is  abolished.  If  the 
amount  received  for  these  stamps  be  large, 
the  grievance  to  the  practitioner  is  the 
greater:  if  small,  there  is  less  reason  for 
continuing  the  impost. 

The  following  is  the  bill  as  amended  in 
Committee : — 

I.  Whereas  it  is  expedient  to  lessen  the  ex- 
pease  of  conveying  freehold  estates ;  be  it  en- 
acted, &c.  That  erery  deed  or  instrument  of 
release  of  a  freehold  estate,  or  deed  or  instru- 
ment purporting  or  intended  to  be  a  deed  or 
instrument  of  release  of  a  freehold  estate, 
which  shall  be  executed  on  or  after  the  first 
day  of  July  one  thcosand  eight  hundred  and 
forty-one,  and  shnll  be  expressed  to  be  made 
in  pursuance  of  this  act,  shall  be  as  effectual 
for  the  purposes  therein  expressed,  and  shall 
take  effect  as  a  conveyance  to  uses,  or  other- 
wise, and  shall  operate  in  all  respects,  both  at 
law  and  equity,  as  if  the  releasing  party  or 
parties  who  shall  have  executed  the  same,  had 
aldo  executed  in  due  form  a  deed  or  instru- 
ment of  bargain  and  sale,  or  lease  for  a  year, 
for  giving  effect  to  such  release,  although  no 
such  dec«l  or  instrument  of  bargain  and  sale, 
««i-  !i;ide  for  aycdr,  shall  be  executed  :  Provided 
that  every  such  deed  or  instrument  so  taking 
effect  under  this  act  shall  be  chargeable  with 
the  same  amount  of  stamp  duty  as  any  bargain 
and  sale,  or  lease  for  a  year,  would  have  been 
chargeable  with  (except  progressive  duty)  if 
executed  to  give  effect  to  such  deed  or  instru- 
ment in  addition  to  the  stamp  duties  which 


such  deed  or  instrument  shall  be  chargealde 
u  ith  as  a  release  or  otherwise,  under  any  act 
or  acts  relating  to  stamp  duties. 

2.  And  whereas  many  deeds  or  instruments 
of  bargain  and  sale,  or  leases  for  a  year,  to  give 
effect  to  deeds  or  instruments  of  release  of 
freehold  estates  heretofore  executed,  have  been 
lost  or  mislaid ;  be  it  enacted,  that  where,  in 
or  by  any  deed  or  instrument  of  release  of 
freehold  estates  executed  before  the  first  day 
of  July  one  thousand  eight  hundred  and  forty- 
one,  any  deed  or  instrument  of  bargain  and 
sale,  or  lease  for  a  year,  for  giving  effect  to 
such  deed  or  instrument  of  release,  shall  he 
recited,  or,  by  any  mention  thereof  in  such 
deed  or  instrument  of  release,  appear  to  have 
been  made  or  executed,  such  recital  or  mention 
thereof  shall  be  deemed  and  taken  to  be  con- 
clusive evidence  of  the  deed  or  instrument  of 
bargain  and  sale,  or  lease  for  a  year,  so  recited 
or  mentioned,  having  been  made  and  executed ; 
and  such  deed  or  instrument  of  release  shall 
also  have  the  like  effect  as  if  the  same  had  been 
executed  after  the  first  day  of  July  one  thou- 
sand eight  hundred  and  forty-one,  whether 
such  deed  or  instrument  of  bargain  and  sale, 
or  lease  for  a  year,  shall  or  shall  not  have  been 
lost  or  mislaid,  or  may  or  may  not  be  produced]; 
Provided  always,  that  this  act  shall  not  preju- 
dice or  affect  any  proceedings  at  law  or  in 
equity  pending  at  the  time  of  the  passing  of 
this  act,  in  which  the  validity  of  any  lease  for 
a  year,  or  bargain  and  sale,  shall  be  iu  ques- 
tion between  the  party  claiming  under  such 
lease  for  a  year,  or  bargain  and  sale,  and  the 
party  claiming  adversely  thereto,  and  such 
lease  for  a  year,  or  bargain  and  sale,  if  the  re* 
suit  of  such  proceedings  shall  invalidate  the 
same,  shall  not  be  rendered  valid  by  this  act. 

3.  That  in  the  construction  of  this  act  the 
word  '*  freehold  "  shall  have  not  only  its  usual 
signification,  but  shall  extend  to  all  lands  and 
hereditaments  for  the  conveyance  of  which,  if 
this  act  had  not  been  passed,  a  bargain  and 
sale  for  a  year,  as  well  as  a  release,  would  have 
been  used. 


NEW  BILLS  IN  PARLIAMENT, 


DOUBLE  COSTS. — LIMITATION    OP  ACTIONS. — 
GENERAL  ISSUE. 

This  is  a  bill  brought  in  by  Sir  F.  Pollock, 
to  amend  the  law  relating  to  double  costs, 
notices  of  action,  limitations  of  actions,  and 
pleas  of  the  general  issue,  under  certain  acts 
of  parliament.  It  recites  that  divers  acts 
of  parliament,  public,  local,  and  persond, 
contain  enactments  or  provisions  relating 
to  the  recovery  of  double,  treble  or  other 
costs,  in  certain  cases,  and  to  the  pleading 
of  the  general  issue,  and  the  giving  any  spe- 
cial matter  in  evidence  at  any  trial  to  be  had 
for  any  matter  done  in  pursuance  of  or  under 
the  authority  of  the  said  acts,  and  to  the 
giving  of  notice  of  action  before  any  action 
shall  be  commenced :  and  that  it  is  expedient 
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tbc  law  ibould  be  altered  in  racb  respecls.  It 
U  therefore  proposed  to  lie  enacted  as  follows  : 

1.  Tbat  80  much  of  any  clause^  enactment 
or  provision  in  any  act  or  acts  commonly  called 
Local  and  Personal,  whereby  it  is  enacted  or 
proTided,  tbat  either  double  or  treble  costs,  or 
any  other  than  the  usual  costs  between  party 
and  party  shaH  or  may  be  recovered,  shall  be 
and  the  same  are  hereby  repealed :  Provided 
always,  that  in  lieu  thereof,  the  usual  costs 
between  party  and  party  shall  and  may  be  re^ 
covered,  and  no  more. 

2.  That  so  much  of  any  clause,  enactment, 
or  provision  in  any  public  act  or  acts,  wbereby 
k  is  enacted  or  provided,  that  either  double  or 
treble  costs  or  any  other  tlian  the  a»nal  co6ts 
between  partv  and  party  shall  or  may  be  re- 
covered, shall  be  and  the  same  are  hereby  re- 
pealed :  Provided  always,  that  instead  of  such 
costs  the  party  or  parties  heretofore  entitled 
to  such  double,  treble,  or  other  costs,  shall  re- 
ceive such  foil  and  reasonable  indemnity  as  to 
all  costs,  charges  and  expeuces  incurred  in  and 
about  any  action,  suit  or  other  legal  proceed- 
ing, as  shall  be  taxed  by  the  proper  officer  in 
that  behalf,  subject  to  be  reviewed  in  like 
manner  and  by  the  same  authority  as  any 
other  taxation  of  costs  by  such  officer. 

3.  That  so  much  of  sny  clause  or  provision 
In  any  act  or  acts  commouly  called  local  and 
personal,  whereby  any  party  or  parties  are  en- 
titled or  permitted  to  plcaii  the  general  issue 
only,  and  to  give  any  special  matter  in  evidence 
wttnout  specially  pleading  the  same,  shall  be 
and  the  same  is  hereby  repealed. 

4.  And  reciting  that  it  is  expedient  the  law 
should  be  uniform  with  respect  to  notice  of 
action  in  all  cases  whore  such  notice  of  action 
is  required ;  be  k  therefore  enacted,  that  from 
and  after  the  passing'  of  this  act,  in  all  cases 
where  notice  of  action  is  required,  such  notice 
shall  be  given  at  least  before  any  ac- 
tion shall  be  commenced ;  and  such  notice  of 
action  shall  be  sufficient,  any  act  or  acts  to  the 
contrary  thereof  notwithstanding. 

5.  And  reciting  that  divers  acts,  eomnionly 
called  local  and  personal  acts,  contain  clauses 
limiting  the  time  within  which  actions  may  be 
brought  for  any  thing  done  in  pursuance  of 
the  said  acts  respectively :  And  that  the  periods 
of  such  limitations  vary  very  much,  and  it  is 
expedient  that  there  should  be  one  period  of 
limitation  only;  Be  it  therefore  enacted,  that 
from  and  after  the  passing  of  this  net,  the  pp- 
riod  within  which  any  action  may  be  brought 
for  any  thing  done  under  the  authority  or  in 
pursuance  of  any  kK;al  and  personal  act,  shall 
be  years,  or  in  case  of  continuing 
damage,  then  within  years  after  such 
damage  shall  have  ceased;  and  tbat  so  much 
of  any  clause,  provision  or  tiwetnent  by  wliich 
anjf  other  tim«  or  pefHKl  of  limitation  is  ap- 
pointed or  enacted^  sIuiSf  be  and  the  same  is 
hereby  repealed. 


FAHOCHIAL  ASSBSSAfENTS  ON  TITHES,  &C. 

Tjiw  bill  i^ecites  43  BUa.  c.  2  5 13  &14  Cha.  2, 
c.  12;  6  &    7  Will.  4,  c  96{  a^d  tfaa«  b^ 


reason  of  the  provisions  of  the  said  two  firstly 
recited  acts,  and  notwithstanding  the  said  lastly 
recited  act,  it  has  been  held  that  inhabitants 
of  parishes,  townships  and  villages,  as  sach  in- 
habitants, are  liable  in  respect  of  their  abiiity 
derived  from  the  profits  of  stock  in  trade,  and 
of  other  property,  to  be  taxed  for  and  towards 
the  relief  of  the  po<ir;  and  it  is  expedient  to 
repeal  the  liability  of  inhabitants*  as  sttdi,  to 
be  so  taxed ; 

1.  It  is  therefore  proposed  to  be  enacted,  tbat 
from  and  ader  the  paising  of  this  act,  it  shall  not 
be  lawful  to  tax  any  inhabitant  of  any  parish, 
township  or  village,  as  such  inhabitant,  in  re- 
spect or  his  ability  derived  from  the  prefiu  sf 
stock  in  trade  or  any  other  property,  for  or 
towards  the  relief  of  the  poor :  Provided  that 
nothing  herein  contained  shall  in  asyvxic 
afiect  the  liability  of  any  parson  or  vicar,  or  of 
any  occupier  of  lands,  houses,  tithes  impro- 
priate, propriations  of  tithes,  coal  mines  or 
saleable  underwoods  to  be  taxed  respectively, 
under  the  provisions  of  the  said  several  recited 
acts  or  of  this  act. 

2.  And  reciting   6  &  7  Will.  4,   e.    /I, 
that  doubts  have  arisen  whether  parsons  and 
vicars,  as  such,  are  rateable  unaer  the  pro- 
visions of  the   said  thirdly  recited    act,    as 
occupiers  of  tithes  in  respect  of  their  abiiity 
derived  therefrom   as  are  occupiers  of  tithes 
impropriate,  and  propriations  of  tithes;  and 
doubts    have    also   ari«eji   with    respect   to 
the  nature  and  extent  of  the  allowances  or 
deductions  which  ought  justly   to    he  made 
in  estimating  the  net  annual  value  of  tithes 
and  tithe  commutation  rent-charges  for  the 
purpose  of  rating  the  same  respectively  to- 
wards the  relief  of  the  poor ;  and  H  b  ex- 
pedient to  remove  all  the  aforesaid  donbcs :  It 
is  therefore  proposed  to  be    declared   and 
enacted,  that  tithes  and   tiihe  comrantalioa 
rent-charges  respectively,  whether  belonging' 
to  a  parson  imparsoaee,  parson  sine  carft, 
vicar  or  curate,  or  whether  impropriate  or  ap- 
propriate, ate  and  shall  bedeen^  rateable 
hereditaments  within  the  meaning  and  Brovi- 
sions  of  the  said  thirdly  recited  act;  and  tbat 
the  person  in  perception  thereof  immediMely 
from  the  persons  or  lands  liable  to  yield  or 
pay  the  same,  or  charged' thereto  respectively^ 
is,  and  shall  be  deemed  to  be  the  ocea|iier, 
and  liable  to  be  taxed,  as  such,  in  reaped  of 
his  ability  derived  therefrom ;  and  that  id  es- 
timating the  rent  at  which  the  same  mighr 
reasonably  be  expected  to  let  from  year  to 
year,  tliere  shall  be  deducted  from  the  in^oss 
HK^^fS^^  annual  value  or  amount  thereof, 
not  cnly  all  usual  tenants'  rates  and  taxes,  bnt 
also  the  yearly  amount  of  first  firaits.  tenths, 
procurations,  synodals,  and  other  ecdcMsli- 
cal  dues  payable  thereout,  and  the  probable 
average  annual  cost  of  any  repairs,  whether 
of  church  or  chancel,  to  which  the  same  imnr 
be  subject,  and  of  coflectinr  and  housing  sucn 
tubes,  when  yielded  in  kina;  andidso  a  rea- 
isonable  sum,  in  the  nature  of  eompensatioii  or 
profit  to  a  responsible  tenant  hiring'  the  same 
tithes  or  rcnt-chaiYes,  on  a  demise  from  year 
to  year;  doe  regard  bein^had  in  estimiitiiig' 
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such  compe&MtioB  or  profit,  in  each  respec- 
tive case,  to  the  extent  qf  the  parish  op  district 
from  whence  the  same  tithes  or  rent-char^^es 
arise,  to  the  gross  aj^gre^^te  amonnt  or  falue 
thereof,  to  the  number  and  amount  of  and  the 
facility  or  diffictdty  of  computing  and  collect- 
ing the  several  separate  rentchar^^cs,  and  to 
all  other  circumstances  (if  any)  likely  to  in- 
fluence the  amount  of  rent  which  rais^ht  rea- 
sonaUly  be  expected  to  be  obtained  for  such 
tithes  or  renc-charges,  in  case  the  same  were 
actually  demised  to  a  responsible  tenant  from 
year  to  year :  Provided  that  the  whole  amount 
of  allowance  or  deduction  to  be  so  made,  in 
the  nature  of  tenants'  compensation  or  profit, 
shall  not,  in  any  case»  exceed  the  rate  oi  furtff 
pottttds  per  cent um«  or  be  less  than  the  rate  of 
ten  poumUj^er  centum,  of  the  gross  aggregate 
value  or  amount  of  the  tithes  or  rent-cliargrs 
in  respect  whereof  the  occupier  for  the  time 
being  shall,  in  each  respective  case,  be  taxed 
or  assessed. 


ABRIDGED  CASES  RELATING  TO 
ATTORNEYS. 


nscoviRiiio  ttnB. — certificatb  not 

BNTCRBO. 

An  attorney  may  recover  fees  for  busmess  done 
between  the  l5tD  of  November  and  the  first 
day  of  Hilary  Term,  although  when  the  busi- 
ness was  done  he  had  not  entered  his  certifi- 
cate pursuant  to  the  stat.  37  G.  3,  c.  90.  s.  27. 

This  was  decided  in  Ef^re  v.  SheUtii  6  Mee. 
&  W.  269.  It  was  an  action  for  an  attorney's 
bill,  riea,  as  to  426/.  4«.  l(k/.»  clumed  by  the 
plaintilT,  for  work  and  labour  in  bringing  and 
defending  certain  actions,  &c. ;  that  although 
during  the  tiiue  when  the  said  work  aud  la- 
houT  was  so  doae  as  aforesaid^  &c.  tbe  plaintiff 
was  an  attorney  of  the  said  Coi^rt  of  Qneten's 
Bench,  ^uly  admitted  and  enrolled*  yet  he  had 
not  obtained  or  entered  the  certificate  required 
hv  la^  in  that  behalf,  authorising  him  the 
pl^ntiff  to  act  as  such  attorney  during  any 
part  of  the  said  time,  pursuant  to  the  statute 
in  such  case  made  and  provided.  The  repli* 
cation  stated  that  before  and  daring  all  the 
time  in  the  plea  mentioned,  the  plaintiff  had 
duly  obtained  the  certificate  required  by  law  in 
thai  behalf,  authorising  him  the  plaintiff  to 
practise  a^  such  attorney. 

A  special  demurrer  was  filed  on  the  ground 
that  the  replication  stated  only  that  the  certi- 
ficate had  been  obtained  by  the  plaintiff,  and 
took  no  notice  of  the  allegation  in  the  plea, 
that  it  had  not  been  duly  entered. 

Pftertdorf^  in  support  of  the  demurrer,  ar- 
gued that  both  the  obtaining,  and  the  enter' 
ikf  the  certificate  were  necessarv.  The  re- 
plication only  alleged  that  he  dia  not  obttdn 
the  certificate.  \Parke,^. — Is  not  the  nlea 
bad,  as  idleging  only  that  the  plaintiff  had 
not  obtidnea  or  entered  a  certificate  **  autho* 
rising  him  to  practise  as  an  attorney  ?"  There 
is  no  .provision  in  the  statute  making  a  certifi- 


cate necessary  for  that  purpose;  the  only 
effect  of  not  obtidning  it  is  to  subject  the  party 
to  a  penalty,  and  to  disable  him  from  main- 
taining an  action  for  his  fees.] 

Petteock,  against  the  demurrer,  cited  Bowler 
V.  Brotrn,  2  Ad.  &  Ellis,  116:  4  Nev.  &  Man. 
17;  dDowl.  P.  C.  80,  to  ihew  that  the  pUt 
ought  to  have  alleged  that  the  plaintiff  feroH^~ 
pMy  ani  iei(/Ulfy  had  neglected  and  oiuihed 
to  enter  the  certificate. 

Peteridorff,  in  reply,  contended  that  the  caste 
of  Bowler  v.  Br^wn  xtih  overruled  hy  ^ItoM 
V.  Chambirii^  7  Ad.  h  E.  524  s  ^  Nev.  &  P.  392. 

Parke,  B. — The  declaration  in  this  case  was 
for  work  and  labohr  as  an  attorney.  There 
was  a  plea  as  to  426/.  4#.  \0d.,  parcel  of  the 
money  mentioned  fn  the  declaration,  that  such 
sum  Was  claimed  to  be  due  to  the  plaintiff  for 
costs  as  attorney,  in  prosecuting  suits  in  the 
King's  Bench  done  before  the  16th  of  No- 
vember,  1833 ;  and  that  although  the  ptaintilf 
was  an  attorney  of  that  Court,  duly  admitted 
and  enrolled,  yet  he  had  not  during  any  part 
of  that  time  when  the  work  was  done  or  in 
progrete,  oUained  or  entered  the  certificate 
requireil  by  law,  authorising  him  to  practise 
as  such  attorney,  during  any  part  of  that  time, 
pursuant  to  the  statute ;  ana  the  plaintiff  iu* 
ring  aU  that  time  Wrongfully  add  wilftdly 
Defected  to  take  out  and  ootain,  and  was 
without  such  certificate,  and  neve^  had  ob- 
tained or  entered  the  same,  contrary  to  the 
furni  of  the  statute. 

.  The  plaintiff  replies,  that  before  atid  dnrin£[ 
all  the  time  in  the  plea  m^ntionedi  t  e  had 
duly  obtained  the  certificate  required  l)y  law 
in  that  behflilf,  autkdrising  4he  plaintiff  to 
practise  as  such  attorney.  Td  this  rcji^lrcatfoii 
there  is  a  special  demurrer,  assigninj^  for 
caose  that  the  replication  does  hot  state  that 
the  cfefttficate  had  been  entered. 

The  pkii  Would  ilndotibtedly  be  bad  for  du- 
pIKeHv  oh  special  dcifiiiii're^,  biit  it  is  cured  by 
dlettrfifig  over.  Probably  ft  «(rouId  have  been 
Dad  on  spetiai  demurrer,  and  we  are  inclined 
to  think  on  special  deniui^rer  ofttly,  for  descri- 
bing the  certificate,  not  in  the  tertts  of  the  act 
of  parliament,  bnt  by  Words  involving  hs  le^ 
effect  and  operation. 

The  rejUication  also  would  be  had,  without 
doubt,  if  it  ans#e^ed  Onfly  one  of  two  grounds 
of  defence,  botlif  avaiilable,  contained  in  the 
plea.  It  doe^  answer  one,  namely,  th'e  practi- 
sing fHthout  a  certificate ;  it  does  nOt  answer 
the  other,  vi^.;  the  practising  widiout  having 
entered  that  certificate,  according  to  the  pro- 
visions of  the  statute ;  and  the  question  in  the 
case  is,  whether  the  omission  to  enter  a  cer- 
tificate is  an  answer  to  an  action  for  business 
done  at  any  time  during  the  year  to  which  the 
certificate  applies. 

Upon  the  pleadings,  we  must  assume,  that 
if  the  business  was  done  in  one  year,  between 
the  15th  of  November  and  the  15th  of  No- 
vember, there  was  a  certificate  duly  obtained, 
but  never  entered;  if  in  two  or  more  years, 
there  were  two  or  more  certificates,  but.  each 
omitted  to  be  entered;  and  the  question  \i 
^whether  the  omisston  to  enter  a  certificate 
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deprives  the  plaintiff  of  hU  remedv  by  action 
for  basinesB  done  in  every  part  ot  tne  year. 
If  ibere  be  a  part  of  the  year  during  which 
the  attorney  mi^ht  do  buaineM  in  the  conduct 
Qf  suits  lawfully,  so  as  to  make  a  legal  con- 
tract for  payment  of  his  services,  without 
having  entered  his  certificate,  the  plea  is  bad 
in  substance,  so  far  as  it  relates  to  the  not  en- 
tering the  certificate,  inasmuch  as  it  does  not 
aver  that  the  business  was  not  done  in  that 
part  of  the  year,  or  years,  embraced  in  the 
general  terms  of  the  declaration. 

And,  upon  a  careful  review  of  the  statutes 
on  this  subject,  which  raise  a  question  of  some 
nicety,  we  think  it  was  not  illegal  in  this 
sense  for  a  certificated  attorney  to  carry  on  a 
suit  between  the  15th  of  November  and  the 
1st  day  of  Hilary  term  in  any  year,  without 
having  entered  his  certificate,  tnough  he  would 
have  been  liable  to  a  penalty,  if,  after  having 
so  carried  it  on  during  a  part,  he  did  not  enter 
his  certificate  before  the  expiration  of  that  in- 
terval* 

The  first  statute  requiring  a  certificate  was 
the  25  G.  3,  c.  80,  which  enacto,  "  that  every 
attorney  admitted  or  enrolled  in  the  KiDg*s 
Courts  at  Westminster  Aall,  previous  to  the 
prosecuting  or  defending  any  suit,  have  a  cer- 
tificate of  nis  admission  or  enrolment,  upon 
which  a  stamp  duty  is  to  be  charged.  In  order 
to  obtain  it  he  is  to  deliver  a  written  paper, 
stating  his  place  of  residence,  to  the  proper 
officer  named  in  the  4th  section  of  the  statute, 
which  written  paper  is  to  be  duly  stamped, 
according  to  his  place  of  residence ;  and  the 
officer  is  to  enter  the  names,  &c.  of  each  at- 
torney producin^'Sixch  paper,  and  to  subscribe 
to  such  paper  a  certificate  that  such  attorney 
is  duly  enrolled.    These  certificates  are  to  re- 
main m  force  from  the  1st  of  November  to  the 
1st  of  November,  and  be  renewed  ten  days 
before  they  expire.    By  sect.  7f  any  one  who 
shall  sue  out  any  writ,  or  prosecute  or  defend 
any  action  for  reward,  without  having  obtained 
-such  certificate,  shall  forfeit  50/.,  and  is  dis- 
abled from  suing  for  any  fee  or  reward  for 
prosecuting  or  defending  such  actions. 

Under  Uiis  statute,  tne  entry  was  of  the 
name  and  residence,  and  preceded  the  certi- 
ficate; and  all  practice  without  a  certificate 
was  not  merely  subject  to  a  penalty,  but  no 
remuneration  could  be  recovered  for  it. 

The  37  Geo.  3,  c.  90,  s.  26,  completely 
changes  the  machinery  for  obtaining  the 
stamp,  and  requires  the  certificate  to  denote 
the  fact  of  payment  of  the  duties,  and  not  of 
enrolment,  and  to  be  given  to  the  Commis- 
sioners of  Stamps :  ana,  after  it  lias  been  ob- 
tained, makes  it  necessary  that  it  shall  be  en- 
tered with  the  officer  of  the  Court  mentioned 
the  26tli  Geo.  3.    The  time  for  taking  it 
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out  is  varied.  It  is  prorided,  that  every  attor- 
ney admitted  and  enrolled  shall  annually,  be- 
tween the  1st  of  November  and  the  end  of 
Michaelmas  Term  then  next  following,  during 
Euch  time  09  he  shall  continue  to  practise,  or 
bcfure  such  person  shall  commence  to  prose- 
cute or  defend  any  actiou  or  suit,  obtain  a 
certificate  to  denote  the  payment  of  duties^ 


The  certificate  to  be  Issued  bMween  those  dates, 
iR  to  bear  date  on  the  2ttd  of  November,  and 
at  every  other  time,  on  the  day  when  it  ia 
issued,  and  is  to  determine  on  the  1st  of  No- 
vember. Those  days  are  alierwards,  by  the 
54  Geo.  3,  c.  144,  altered  to  the  15th  ot  No- 
vember and  the  16th  of  December. 

The  27th  section  provides.  That  every  cer- 
tificate shall  be  entered  within  the  time  therein 
before  prescribed  (viz.  between  the  1st  of 
November  and  the  end  of  Michaelmas  Term) 
or  before  such  person  shall  be  permitted  to 
practise ;  and  by  the  statute  44  Cfeo.  3,  c.  59, 
s.  3,  this  part  of  the  37  Geo.  3,  is  repealed, 
and  it  is  provided,  that  any  person  who  is  by 
that  act  (37  Geo.  3,)  required  to  obtain  such 
certificate  in  any  year  idter  the  1st  day  of  No- 
vember, may  enter  the  same  at  any  time  before 
the  commencement  of  Hilary  Term  then  next 
following ;  and  the  certificate  so  entered  shall 
be  as  valid  as  if  it  had  been  entered  within  the 
former  time. 

The  30th  section  imposes  the  penalties  for 
non-compliance  with  the  previous  enactments. 
If  any  one  shall  prosecute  or  defend,  withont 
obtuning  a  certificate,  or  without  entering  the 
same,  he  shall  forfeit  50/.,  and  is  made  inca- 
pable of  maintaining  any  action  or  suit  for 
lees,  &c.,  for  prosecuting  or  defending  any 
suit,  without  such  certificate  as  aforesaid. 

The  question  in  the  case  depends  on  the 
construction  of  these  clauses,  the  30th  and  the 
27th. 

The  30th  does  not  use  the  terms  ''  without 
having  entered  his  certificate,  or  without  such 
certificate  so  entered  as  aforesaid:"   it  pro- 
hibits the  suit  for  fees  only,  if  there  is  no  cer^ 
tiflcate.    It  does  not  use  the  lanf  oage  of  the 
25  Geo.  3,  without  having  ohtamed  a  cerdfi.- 
cate,"  and  probably  for  this  reason,  that,  un- 
der that  statute  the  certificate  was  required  to 
be  obtain e.d   before  any  business  was  dooe. 
Under  this  the  business  may  be  done  between 
the  1st  of  November  and  the  end  of  Michael- 
mas Term,  and  the  certificate  antedated  so  as 
to  render  it  legal;  but  it  seems  that  unless 
there  be  a  certificate  obtuned  before,  or  so 
antedated,  the  action  could  not  be  maintaioed 
in  respect  even  of  business  done  in  that  inter- 
val.   It  appears  to  us,  that  this  prohibitory 
clause  applies  to  the  want  ofcertificaUs  onif. 
Is  the  practice  then  rendered  illegal  by  the 
27th  section,  so  as  to  disable  the  attorney  from 
suing  for  it  ?    Every  practising  which  is  prohi- 
bited by  penalty  at  the  time  it  takes  places,  is 
illegal ;  but  that  which  is  not  prohibited  at  the 
time  it  takes  place,  is  not ;  though  the  attorney 
be  liable  to  a  penidty  for  a  subsequent  neglect 
or  omission. 

The  27th  section  inflicts  the  penalty  upon  an 
attorney  for  not  entering ;  which  niltst  be  either 
*'  ivithin  the  time  aforesaid  ; "  (that  is,  uo^r, 
between  the  1st  November  and  the  Ist  day  of 
Hilary  Term)  or  before  such  attorney  shall  be 
permitted  to  practise.  Now,  in  all  cases  fal- 
ling within  the  second  branch  of  this'  alter- 
native, by  which  the  practice  is  prohibited, 
unless  there  be,  not  only  a  certificate,  but  an 
entry  thereof,  before  it  takes  place,  it  is  clear 
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tbftt  the  practice  is  unlawful  withoat  entry, 
and  no  action  will  He  to  recover  a  compensa* 
tion  for  it ;  but  in  the  cases  falling  within  the 
first  branch,  it  appears  that  it  is  enough  to 
make  the  entry  before  the  end  of  the  limited 
time.    In  the  meantime,  the  practice  is  law- 
fal ;  a  contract  to  pay  the  price  is  lawful ;  the 
firice  may  be  sued  for  the  instant  it  is  due,  and 
the  want  of  the  subsequent  entry  cannot  render 
it  illegal  by  relation ;   but,  if,  at  the  end.  of 
of  the  prescribed  time  for  entry,  there  is  no  en- 
try, then  the  attorney  is  liable  to  a  penalty.  It 
appears  to  us,  that  the  business  done  between  the 
15th  of  November  and  the  first  day  of  Hilary 
Term  falls  vrithin  the  latter  alternative ;  any  bu- 
siness done  at  any  other  time  of  the  year,  within 
the  former :  and  the  plea  is  bad,  as  it  does  not 
shew  that  the  business  was  of  that  description; 
for  it  is  consistent  with  everv  averment  in  the 
plea,  that  the  business  was  done  between  the 
15th  day  of  November  and  the  first  day  of 
Hilary  Term,  in  one  or  more  years. 

And  this  is  a  sufficient  ground  for  our  judg- 
ment; we  do  not  think  it  necessary  to  advert 
to  another  objection  made  to  the  plea,  founded 
on  the  case  of  Bowler  v.  Brown ;  viz.,  that 
though  the  omission  to  take  out  the  certificate 
is  averred  to  be  wilful,  it  is  not  averred  that 
the  omission  to  enter  it  was  so ;  nor  do  we 
give  any  opinion  as  to  the  authority  of  that 

case. 

Our  judgment  must,  for  the  reasons  before 

given,  be  for  the  plaintiff. 


SUPERIOR  COURTS. 


Oict  Ct)an(fllor*tf  Court. 

PRACTICB. — DEMURRER. — CR08S-BILL. 

ne  Court  of  Chancery  ej^ercises  jurisdiction 
over  commiuioners  appointed  under  an  in^ 
closure  act,  A  demurrer  will  not.  lie  to  a 
croU'iiil  at  the  instance  of  a  defendant 
who  is  a  party  to  the  original  suit  relative 
to  the  same  matter. 

This  case  arose  out  of  the  act  of  6  &  7  W.  4, 
c  115,  passed  for  facilitating  the  inclosure  of 
open  and  arable  fields  in  England  and  Wales. 
Tiie  Duke  of  Beaufort  and  Mr.  Neeld  being 
the  principal  proprietors  of  the  property  in  a 
distnct  where  it  was  proposed  to  put  the  act 
into  operation,  and  their  consents  baring  been 
obtained,  the  defendant,  who  was  the  commis- 
ooner  appointed  under  the  act,  adopted  the 
mecessary  measures  for  valuing  and  allotting 
the  property  preparatory  to  making  his  award, 
whidi  he  was  about  to  draw,  when  the  plaintiff 
discovered  that  there  was  an  error  in  the  de- 
scription of  the  property  included  in  his  con- 
sent, about  eight  acres  baring  been  included 
that  were  not  intended  to  form  the  subject  of 
exchange  or  allotment,  and  bis  Grace^  conse- 
miently  refused  to  proceed  mth  the  inquiry. 
Upon  this  refusal  being  made  known,  a  bill 
was  filed  by  Mr.  Neeld  against  the  Duke  to 
have  the  alleged  contract  carried  into  execu- 


tion. The  Duke,  therefore,  filed  a  crrss-bill 
against  Mr.  Neeld  and  the  defendant  Taylor, 
seeking  to  put  an  end  to  the  arrangement,  and 
to  prevent  the  defendant  Taylor  from  making 
any  award  under  the  act,  unless  the  property 
alleged  to  have  been  included  in  the  consent 
by  mistake  wera  excepted.  To  the  latter  bill 
a  demurrer  was  filed^  on  the  ground  that  the 
Court  had  no  jurisdiction  to  interfere,  and  for 
want  of  parties. 

iST.  Bruce  and  Parry,  for  the  plaintiffs,  con- 
tended that  the  Duke  had  been  taken  by  sur- 
prise in  the  consent  which  had  been  obtuned 
from  him,  and  he  was  therefore  entitied  to 
rome  to  a  Court  of  Equitv  for  relief,  and 
Mr.  Tavlor  baring  intimated  bis  intention  of 
proceeding  with  his  award,  he  was  also  enti- 
tled to  ask  that  this  gentleman  should  be  re- 
strained from  taking  any  further  steps  until 
the  question  raised  by  the  Duke  had  been  pro- 
perly considered  and  disposed  of.  That  the 
Court  had  the  power  of  interfering  was  clearly 
settled  by  Lord  Eldon,  in  the  case  of  Speer  v. 
Crawler,  n  Wet.  216. 

Jacob  and  Parry,  for  the  defendant  Neeld, 
referred  to  the  13th,  14th,  15th,  16ih,  49tb, 
60th,  and  51st  sections  of  the  act,  and  urged 
that  the  plaintiff  could  not  be  allowed  to  anti- 
cipate the  proceedings  of  the  tribunal  appoint- 
ea  by  the  act.  The  grounds  alleged  by  his 
Grace  for  the  Court's  interference  were  that 
he  relied  upon  the  assurance  of  his  agent  that 
the  arrangement  would  be  beneficial  to  him, 
and  that  the  agent  had^  by  mistake,  included  a 
portion  of  property  in  the  consent  which  his 
principal  did  not  intend  to  include ;  but  surely 
this  must  be  treated  as  a  matter  which  should 
be  settled  in  the  ordinary  way  between  a 
nobleman  and  his  agent,  particularly  when  it 
was  not  pretended  even  now  that  the  arrange- 
ment would  not  be  beneficial  to  the  plaintiff. 

Richards  and  John  Evans,  for  the  defendant 
Taylor,  submitted  that  if  the  plaintiff's  applica- 
tion were  granted  all  the  arrangements  with 
the  numerous  other  proprietors  would  be  put 
an  end  to.  There  was  no  allegation  on  the 
record  that  Mr.  Taylor  had  exceeded  his  au- 
thority, or  that  there  was  any  collusion  between 
him  and  any  of  the  parties  interested,  whereas 
the  case  of  Steer  v.  Crawter  was  decided  upon 
the  express  grounds  of  the  commissioners  hav- 
ing exceeded  their  authority,  and  not  having 
acted  within  the  directions  of  the  act  of  par- 
liament. 

The  Fice  Chancellor  said  that  tiiis  was  a 
cross-bill,  and  it  was  distinctly  laid  down  by 
Lord  Redesdale  that  a  demurrer  for  want  of 
equity  would  not  hold  to  a  cross-bill  filed  by 
a  defendant  in  a  suit  against  the  plaintiff  in  the 
same  suit.  A  bill  had  been  filed  by  the  de- 
fendant Neeld  to  have  the  award  carried  into 
effect,  and  so  far  as  Mr.  Neeld  was  concerned, 
a  general  demurrer  for  want  of  equity  would 
not  lie.  As  to  the  objeciion  for  want  of 
parties,  there  did  not  appear  to  be  any  other 
parties  interested  than  those  before  the  Court, 
unless  it  was  said  that  the  statements  of  the 
parties  whose  right  might  be  affected  were 
very  numerous,  should  raise  tliis  inference; 
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and  if  80^  then  tlie  fact  of  their  beio^  to  nu- 
merous was  a  sufficient  reason  for  their  hot 
beinfjr  made  parties  to  the  suit.  As  to  JVJr. 
Ttt^Ioi*,  it  was  alleged  there  was  a  want  of 
jurisdiction ;  hut  it  was  clear  from  the  jud^. 
ment  of  Lord  Eldon  in  &i^er  v.  Crawler,  that 
the  Court  does  exercise  jurisdiction  in  certain 
cases  of  this  description,  and  the  original  bill 
havinj^  prayed  that  the  av^rd  should  be  made^ 
the  cross-bill  could  not  be  sustained  without 
making  the  commissioner  a  party.  Notbtn/jr 
was  asked  as  against  Mr.  Taylor  but  that  he 
should  do  bis  duty;  that  was,  that  he  should 
suspend  doing  wbat  mi^bt  be  prejudicial  to  the 
plainti^  until  his  rights  were  determined. 

Demurrer  over-ruled,  and  defendants  un* 
dertouk  to  suspend  further  proceedings  under 
the  act. — Duke  of  Beaufort  y.  Taylor »  Decem- 
ber 23,  18^0. 


lEIutrn'ir  Hend^. 

[Before  the  Four  Judges.] 

COURT  MANOR. — MANDAMUS.— PRi(CTICM< 

•  fi^here  U  U  doubtf\tl  whether  a  party  can,  in 
a  case  afecting  the  crotrn  lands,  have  a 
mandamus  to  the  sovereign,  or  to  the  com- 
missioners of  the  woods  and  forests,  he  may 
still  resort  to  a  petition  of  fight  for  his 
remedy. 

In  the  ease  of  a  person  claiming  to  be  admitted 
on  the  court  rolls  of  a  royal  manor,  tnis 
seems  to  be  his  proper  remedy. 

At  all  events,  a  niand^nnus  to  admit,  directed 
to  the  s.eward  alone,  is  bad,  and  notwith- 
standing the  10  Geo,  4,  <?.  60,  it  cannot  be 
directed  to  the  commissioners  of  the  woods 
and  forests,  far  that  act  has  not  vested  in 
them  the  powers  and  authorities  ^ndcha^ 
racter  of  lords  of  the  royal  manors, 

After  a  return  has  been  made  to  a  mandamus, 
the  Court  wilt  hear  an  argument  on  the 
insufficiency  of  the  writ,  if  the  objections 
taken  are  matters  of  substance, 

Th»s  case  was  argued  some  time  since,  and 
the  Court  took  time  to  consider  it, 

}aor6JDenman,  C.  J.,  now  delivered  judif meat. 
— In  this  case  an  application  was  made  for  a 
mandamus  to  be  directed  to  the  defendant,  as 
steward  of  the  royal  manor  of  Richmond,  to 
command  him  to  hold  a  court  for  the  purpose 
of  admitting  Eliza  Shelford  upon  the  court 
rolls,  as  a  tenant  of  that  manor.  To  this  writ, 
a  return  had  been  made,  setting  out  tlie  cus- 
tom of  the  manor,  and  various  facts  relating 
to  the  custom,— facts  which  the  defendant 
considered  to  be  applicable  to  the  present  case, 
and  to  afford  him  an  excuse  for  not  obeyi^ 
the  writ.  It  has  also  been  contended,  that  tUe 
writ  itself  is  insufficient,  and  must  therefore  be 
quashed.  As  the  objections  thus  raised  to  the 
i^rit  were  matter  of  substance,  the  Court  had 
taken  them  into  consideration,  which  could 
not  have  been  done  if  they  had  been  merely  of 
a  forinul  nature ;  for  the  Court  could  not  have 
permuted  the  writ  to  be  questioned  for  a  mere 
matter  of  form  after  a  return  had  been  made 
to  It.     Die  case  had  been  set  down  for  argu- 


ment on  R  concilium,  nod  the  first  objectioii 
taken  to  the  mandamus  was,  becanse  it  was 
directed  to  the  steward  alone,  and  not  to  him 
and  the  lord  or  lady  of  the  manor ;  and  in  sup. 
port  of  that  objection,  reference  was  made  to 
the  case  of  ne  King  v.  The  Lord  uf  the  Manur 
of  fFhitford,*^    There  the  Court  held  thai  a 
mandamus  to  compel  the  acceptance  of  a  sur- 
render to  ceruin  uses,  should  be  directed  to 
the  lord  as  well  as  the  Steward  of  a  rnanon 
But  upon  full  coubideratlon,  we  do  not  thiak 
that  that  case   touches   the  present.       But 
in  answer  to  the  objection  itself,  it  was  con. 
tended  that  the  lady  of  xhe  manor,  being  the 
sovereign,  no  writ  of  mandamus  could  lie  di- 
rected to  her,  as  such  writ  would,  in  fact,  be  a 
command  by  the  sovereign  to  the  sovereign ; 
and  further,  because  the  penalty  iosimMAdamus 
being  an  attachment  for  contempt,  it  waa  im- 
possible to  attach  the  sovereign  for  a  contempt 
of  her  own  authority.    It  was  therefore  con- 
tended,  that  the  writ  could  not  be  directed  to 
the  lady  of  the  manor,  because  it  would  tlien 
be  a  mere  empty  direction,  without  there  being 
any  means  of  compelling  obedience;  that  a  joint 
writ  under  such  circumstances  could  not  there- 
fore be  uiamtained,  and  that  the  writ  was  con- 
sequently^ properiy  directed  to  the  steward 
alone.     There  is  in  fhct  a  precedent  of  a  writ 
of  this  sort  issued  to  the  steward  of  a  royal 
manur  in  Cumberland,  and  referred   to  in 
Ruffhead's  edition  of  the  Statutes,  in  a  note 
to  the  22  Geo.  2,  c.  50,  the  act  passed  respect- 
lug  the  forfeiture  of  the  estates  of  the  Earl  of 
Derwentwaler  and  Mr.  Ratcliffe.    But  then  it 
was  said,   that  if  the  prosecutor  cQuld  not 
have  a  mandamus  in  that  case,  he  would  be 
without  a  remedy.    Yet  these  writs  of  amm. 
damus  were  not  issued  before  1/72  or  17/3, 
and  the  righu  which  they  are  now  used  to 
enforce,  existed  and  %vere  legally  recoguiaed 
before  that  time.    The  mode,  however,  of  en- 
forcing them  was  different.     The  coarse  wu 
by  petition  of  right,  and  though  the  mode  now 
adopted  should  ftil,  the  party  is  not  wHbont  bis 
remedy,  for  he  may  stitl  proceed  by  petition  of 
right.  We  have  no  more  authority  to  lay  aside 
these  ancient  reme<lies  than  we  have  to  use 
writs  between  subject  and  subject,  in  caaes  to 
whicb  the  law  has  not  authorised  ibeir  appIieR. 
tion.    In  such  cases  the  party  must  resort  to 
the  remedies  given  at  common  law.    Then  H 
was  said  that   the  writ  to  the  aUwsrd  was  a 
good  writ,  because  the  Queen  is  now  no  losgcr 
the  lady  of  the  manor^  as  by  aa  ar^aimeMcflit 
made  with  parliament,  the  lands  of  the  crown 
have  become  vested  in  the  commissioners  of  Urn 
woods  and  forests.    The  10  Geo.  4„  e.  60,  a.  H, 
vested  in  the  commissioners  of  die  woods  and 
forests  the  power  of  managing  the  land  reve- 
nues of  the  crown;   and  the  14th  section 
autborises     the   commissioaera    to    appoist 
"stewards  of  manors,  being  part  of  the  posses 
sions  and  land  revenues  of  the  crown,  to  whick 
this  act  relates,  with  power  and  MKhoritvto 
hold  and;  keep  all  and  singular  hundred  coivIsl 
—courts  leei--views  of  frankpledge— -coarta 
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biroii»  and  cugtomary  and  other  courtiiy  9tc», 
and  to  perform  and  execute  all  ihin|(«  beloo^- 
inj^  to  and  incident  to  sach  oificet;"  but  it  ffire* 
no  subject  tbe  right  of  proceeding  agunat  them 
in  tbe  mann.er  ifow  required.     Tbe  powers 
thus  conferred  are  powers  which  must  be  ex- 
ercised according  to  the  provisions  of  the  act 
of  parliament,  and  the  persons  thus  appointed 
can  have  no  rights  nor  liabilities  but  such  as 
are  created  by  the  statute.    For  the  defendsnt 
it  was  said,  that  notwithstanding  tb^t  act,  the 
Queen  is  still  the  lady  of  the  manor,  and  in  all 
proceedings  respecting  the  manor  must  be  so 
treated ;    and  the  writ  therefore,  it  was  con- 
tended, could  not  be  directed  to  the  com- 
missioners of  the  woods  and  forests.  It  is  clear 
that  the  court  is  bound  to  take  notice  of  the 
situation  of  parties  who  are  appointed  in  this 
maimer  to  office  under  the  autnority  of  an  act 
of  parliament.    If  the  commissioners  by  their 
office  are  lords  of  the  manors  of  the  crown, 
there  can  be  no  doubt  that  they  ought  to  be 
joined  in  the  present  proceedinir,  ami  cerrainly 
there  are  not  the  same  incongruities  in  address- 
ing a  mandamus  to  them  as  there  are  in  ad- 
dressing it  to  the  Queen.    But  our  difficulty  is, 
that  we  do  not  thiuk  that  the  manur  is  vested 
in  the  commissioners  of  the  woodi  and  forests 
l>y.  force  of  the  statute  referred  to,  nor  are 
their  rights  and  powers  such  as  give  them,  as 
l)etween  themselves  and  the  tenants,  the  cha- 
racter of  lords  of  the  m>inor.  Upon  the  whole, 
therefore,  we  are  of  opinion  that  the  present 
mnndamns  is  not  sufficient,  and  consequently 
that  it  must  be  quashed.* 

The  Qutrn  v.  The  StetP^d of  the  Manor  of 
Richmond,  H.  T.  1841.    Q.  B.  F.  J. 


LIBEL. 


The  ChrhiioM  religion  is  apart  of  the  law  of 
the  land. 

The  Old  and  New  Testaments  are  so  intimate- 
Ijf  connected  together,  and  the  Christian 
religion  is  so  clearfy  founded  on  fwth,  thai 
a  Iwelon  the  Old  Testament  must  be  treated 
as  a  libel  on  the  Christian  religion,  and  is 
therefore  punishable  at  common  law. 

In  this  case  the  defendant  had  lieen  prose- 
cuted for  the  publication  of  a  blasphemous 
work,  entitled  **  LeUeva  to  the  Clergy  of  all 
denominations."  The  work  was  charged  to 
be  libellous,  inasmuch  as  it  denied  the  authen- 
ticity of  the  Bible.  The  indictment  staled  thai 
the  defendant  being  an  evil  disposed  person, 
and  not  havii.g  due  regard  to  the  law  and  reli- 
gion of  tlie  realm,  had  puMisked  a  certain 
wicked  and  blaapheraoiv  libd,  of  and  eoncera- 
iag  the  Old  Testament,  &c.  uManing  thereby 
that  part  of  the  Holy  Bible  which  was  called 
the  C)ld  Teatament.  The  defendant  was  con- 
victed. 

Mr.  Tliomas  now  moved  for  a  new  trial,  on 
the  ground  that  the  defendant  was  not  charged 
with  any  offence  against  religion  itiFelf,  or 
against  the  doctrines  of  Cbrisiianitv,  but  solely 
with  the  pnblicatifin  of  a  book  denying  the 
holiness  and  authenticity  of  the  Bible.  This 
was,  at  all  evcRts,  a  ease  of  the  first  imprea* 


aion.  for  in  all  other  cases  the  libels  compUiioed 
of  were  those  which  were  directed  against  the 
Christian  religion  iUelf,  and  not  merely  against 
the-Old  Testament.  j4tttoood*s  case*^  and  Tny* 
lorU  caee>  In  The  King  v.  H^oolston,^  the 
defendant  was  charged  with  publishing  five 
libels  against  Christianity  iudf.  A  motion 
was  made  in  arrest  of  judgment,  on  the  ground 
that  the  offence  was  not  one  which  was  punish- 
able in  tbe  temporal  courts,  and  there  the 
Couit  said  tliat  it  would  not  suffer  doubu  aa 
to  its  jurisdiciion  to  punish  men  for  publishing 
libels  on  Christianity  in  general  (laying  stress 
on  the  word  genernl),  though  it  did  not  dispute 
tbe  right  of  men  of  learning  to  discuss  particu- 
lar controverted  points  of  doctrine.  In  fact,  all 
the  cases  shewed  that  the  prosecutions  had  been 
for  atucks  on  Cbristianity  in  general,  and  not 
merely  for  attacks  on  the  Old  Testamen*.  The 
doctrine  attributed  to  Lord  Hide,  that  Chris- 
tianity is  part  of  the  law  of  ibe  land,  was  a 
mere  mis-translation  of  a  passsi^e  in  the  year 
books.<i  But  assuming  that  doctrine  to  be 
well  established  at  this  day,  then  a  mere  denial 
of  the  authenticity  of  the  Bible,  not  coupled 
with  any  expression  of  doubt  as  to  religion  in 
general,  or  the  Christian  religion  in  particular, 
did  not  fall  within  the  rule. 

Lord  Denman,  C.  J.— I  do  not  think  that 
any  ground  has  been  made  out  for  a  new  trial. 
Thoogh  it  may  be  true  that  in  most  cases 
where  there  have  been  prosecutions  for  bias* 
phemous  publications,  those  publications  have 
been  directed  against  Christumiiy  in  general, 
and  not  against  the  Old  Testament  in  parti- 
cular ;  yet  it  is  impossible  to  doubt  that  the 
Old  Testament  is  most  intimately  connected 
with  tbe  New  Testament,  and  that  on  them 
both  the  Christian  religion  is  founded.  It  is 
impossible  to  read  what  is  stated  in  this  Indict- 
ment to  have  been  done  by  this  defendant, 
without  being  convinced  that  it  could  not  have 
been  done  without  reviling  Christianitv  itself. 
So  that  taking  the  cases  cited  as  shewing  the 
limits  within  which  prosecutions  for  blasphe- 
mous publications  must  fall,  it  is  clear  that 
the  attacks  on  the  Old  Testament  described  in 
this  indictment,  were  in  substance  attacks  on 
Christiauitv.  We  have  been  referred  to  the 
doctrine  laid  down  by  Lord  Hale,  as  one 
founded  in  error.  But  it  la  one  which  hat 
alwajrs  been  acted  on  in  our  c<mrt8  of  kw, 
and  It  is  the  duty  of  judges  to  abide  by  the  law 
as  it  has  been  transmitted  to  then  by  their 
predecessors ;  and  we  find  ample  proois  that 
the  offence  of  publishing  blasphemous  maiten 
was  alwavs  held  punishable  at  common  law. 
I  think  the  position  of  Sir  Matthew  HeJe  is 
fully  warranted,  and  that  this  libel  ootfae  Old 
Testameat  is  properly  pitnishable  aa  a  libel  on 
Christianity  itself. 

Mr.  Justice  IMtledale,-^!  ua  of  the  sane 
opinion.  A  libel  on  the  Old  Testament  mav 
embrace  a  libel  on  Christianity  itself.    1'he  Old 

•  Cro.  Jac.  421. 

b  1  Ventr.  29J  j  2  Stork,  on  Libel. 

«  1  Str.  834. 
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TesUment  tras  tlie  founda'ion  on  which  Chris- 
tianity was  afterwards  erected.  But  indepen- 
dently of  Christianity,  there  are  many  parts  of 
the  Old  Testament  which  relate  to  the  power 
of  Ch)d«  and  an  attack  on  the  Old  Testament 
may  therefore  amount  to  an  attack  on  all  reli- 
{(ion.  On  that  ip'ound,  therefore,  I  think  this 
indictment  sufficient  at  common  law. 

Mr.  Justice  Patteton. — Even  assuminjf  it  to 
he  true  that  that  on  which  Sir  Matthew  Hale 
founded  his  opinion,  was  a  mistranslation  of  a 
passage  in  the  year  books,  that  would  not  aflect 
the  question ;  for  it  has  been  declared  again 
and  again  since  that  time  that  the  Christian 
religion  is  the  law  of  the  land,  and  that  the  law 
will  protect  it  against  scurrilous  attacks,  such  as 
those  which  this  defendant  is  charged  with 


consistent,  and  contained  no  final  decirion  of 
u^^  T^^  submitted  to  the  arbitrator,  nor 
any  directions  as  to  the  future  enjoyment  of 
the  property.  These  were  the  groinda  of  ob- 
jection  to  the  award  stated  in  the  rule  md  for 
settmg  it  aside. 

^ffrr«i  shewed  cause  against  this  rule.  He 
took  a  Drelimmary  objection  that  the  mode  in 
which  the  objections  were  stated  to  the  award 
was  insufficient.  The  grounds  might  be  diridcd 
mto  three  narts ;  first,  that  it  was  inconsistent. 

thirdly,  that  there  was  no  direction  as  to  the 
tuture  enjoyment  of  the  property.  That  «ne. 
ral  mode  of  stating  objections  to  an  aw£-d  in 
a  variety  of  decided  cases  had  been  held  insuf. 

making.    Then  the  argument  amounts  to  this,   a  rure'itatW  n  JT^^^^      a  ^  *  ^"^^  """^  ^^"^ 
that,  admitting  the  Christian  religion  to  be  a   ""^Ll^!?^ 

part  of  the  law  of  the  land,  it  is  confined  only   .^^jnnT^  ,,''*'°^**  comprehend  what  the  ob- 
^    •    ''      -  -«.'    .  -     ^  jections  really  were.    The  proper  mode  would 

Have  been  to  state  wherein  the  inconsbtency 
Was  to  be  found,  wherein  the  want  of  finality 
was  discoverable,  and  wherein  the  arbitrator 
had  omitted  to  give  directions  as  to  the  subse- 
jucnl  enjoyment  of  the  property.  The  Courts. 
m  the  decisions  alluded  to,  had  held  that  such 
an  exposition  of  the  objections  to  the  award 
was  necessary,  and  in  conformity  with  that 
holding,  had  discharged  several  rules  for  setting 
The  Queen  y.  Hetherington,  H.  T.  1841.  f««e  awards.  Unless  the  Courts  did  so  hoi? 
Q.  B.  F.  J.  ^^"^  ??ect  of  the  rule  of  Court  on  the  subject 

would  be  completely  destroyed.    The  object 
of  that  rule  was,  that  the  partv  moving  should 
mform  the  opposite  party  the  founds  on  which 
It  was  sought  to  set  aside  the  award.     This 
object  would  be  completely  frustrated,  if  this 
vague  mode  of  stating  those  objections  was 
permitted.     With    respect  to  the  two  first 
grounds  in  the  rule,  it  was  perfectly  clear  that 
the  plaintiff  could  not  be  allowed  to  go  into 
them ;  but  with  respect  to  the  third  ground. 
It  the  Court  thought  that  the"plainriff  was  at 
liberty  to  discuss  it,  the  award  on  the  face  of 
It  clearly  did  enough  to  shew  that  that  objec- 
tion was  not  sustainable.     The  objection  was 
that  the  arbitrator  had  given  no  direction  as  to 
the  mode  in  which  the  property  was  to  be  en- 
joyed.    The  arbitrator,  however,  had  directed 
a  particular  mode  in  which  it  was  to  be  en- 
joyed by  the  parties ;  and  although  that  mode 


to  the  New  Testament.  That  is  not  so.  There 
is  not  a  man  living  who  can  say  that  the  Old 
and  New  Testament  are  not  so  connected 
together  that  it  can  be  pretended  that  the  man 
who  attacks  the  Old  Testament  does  not 
thereby  attack  the  Christian  religion,  which  is 
a  part  of  the  law.  I  think  that  there  is  no 
grpund  for  a  new  trial. 

Rule  refused. — ^The  defendant  was  after- 
wards sentenced  to  be  imprisoned. 


OF 


eutfii'ir  33eitd)  pratttte  Court 

ARBITRATION.  —  AWARD.  —  STATEMENT 
GROUNDS. — INCONSISTENCY. 

A  cause  teas  referred  to  an  arbitrator,  with 
power  to  him  to  determine  an  action 
brought  for  an  alleged  nuisunce  by  the 
d^endant,  and  also  to  direct  the  mnnner 
in  which  the  property  wus  to  be  enjoyed  hy 
the  parties.  The  ^arbitrator  awarded  a 
certain  sum /or  damages  in  respect  of  the 
alleged  nuisance,  and  then  directed  that 
the  property  should  be  enjoyed  by  thepar^ 
ties  as  heretofore.  The  Court  held  the 
award  bad. 

This  was  an  action  on  the  case  for  an  injury 
%vhich  resulted  to  the  plaintiff  in  consequence 


of  an  aUeged  obstruction  by  him  of  a  flue  and  |  might  not  be  consistent  with  the  views  of  the 
*  *     -  -  '     -•  -     •  '    •«•  plaintiff,  that  was  no  ground  for  ol^ecting  to 

the  award.  That  objection  could  only  go  to 
the  merits,  of  which  the  arbitrator  was  sole 
judge. 

Shee,  Serjt.,  in  support  of  the  rule,  con- 
tended that  the  objection  stated  in  the  rule 
must  be  read  as  together  forming  one  ground 
for  setting  aside  the  award.  It  must  be  read 
as  stating  the  objection  to  be  that  it  was  in- 
consistent,  because  it  was  not  final,  and  did 
not  give  any  directions  as  to  the  future  enjoy- 
ment :of  the  property.  If  the  statement  of 
objection  was  divided  in  the  manner  sugrested 
by  the  other  siile,  there  m^^ht  be  some  force 
in  the  arguments  used.  4s  it  ought  not  to  be 
80  divided,  those  arguiHcnts  failed.  Then  it 
could  not  be  said  that  any  direction  was  given 


water-spout  belonging  to  the  plaintiff.  The 
cause  having  proceeded  to  issue,  came  on  for 
trial,  when  it  was  suggested  that  it  was  a  fit 
case  to  be  referred  to  an  arbitrator,  in  order 
that  he  might  determine  what  compensation 
the  plfuntiff  was  entitled  to  receive,  and  what 
ought  to  be  done  between  the  parties  for  the 
future,  llie  arbitrator  proceedea  with  the  cause, 
had  several  meetings,  and  ultimately  made  his 
award.  By  that  instrument  he  found  damages 
in  favour  of  the  plaintiff  to  the  amount  of  30/., 
and  then  proceeded  to  dirt^ct  that  the  parties 
should  enjoy  the  property  iu  question  in  the 
satuc  manner  as  before. 

Shee,  Serjt.,  afterwards  obtained  a  rule  to 
shew  cause  why  the  award  should  not  be  set 
abide,  on  the  ground  that  the  award  was  in- 
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AS  to  llie  future  enjoyment  of  the  property, 
since  it  directed  the  continuance  of  that  state 
of  things  which  induced  the  arbitrator  to  jfive 
to  the  ptuntiff  damages  to  the  extent  of  30/. 
It  was  therefore  inconsistent  for  the  arbitrator 
in  one  part  of  his  award  to  direct  the  defen- 
dant  to  pay  the  plaintiff  a  sum  of  30/.  for  the 
injurious  mode  m  which  the  defendant  had 
acted  towards  the  proi>erty  of  the  plaintiff, 
and  then  direct  that  the  same  state  of  things 
should  continue  for  the  future.  That  was  in 
fact  perpetuating  the  state  of  things  which  he 
by  the  previous  part  of  his  award  had  declared 
ought  not  to  exist.  On  these  grounds  it  was 
submitted  that  the  Court  would  set  the  award 
aside.  Cur,  adv.  vult, 

WiUiamt,  J.,  was  of  opinion  that  the  award 
could  not  be  sustfuned.  The  arbitrator  by 
awarding  a  sum  of  mone^  for  damages  had  de- 
termined that  the  mode  m  which  the  property 
had  been  used  by  the  defendant  was  productive 
of  a  certain  degree  of  injury  to  the  plaintiff. 
To  direct  then  that  the  property  should  con- 
tinne  to  be  used  in  the  same  way  for  the  future 
was  in  fact  to  leave  the  state  of  the  property 
in  dispute,  instead  of  preventing  the  recur- 
rence of  future  disputes  which  it  was  the  ob- 
ject of  the  reference  to  prevent.  It  was  im- 
possible to  say  that  such  an  award  was  a  6Dal 
adjustment  of  ihe  property  within  the  intent 
and  meaning  of  this  submission  to  arbitration. 
Under  these  circumstances,  the  award  must 
be  set  aside. 

Rule  absolute.— /2cw  v.  Cliftun.ll.  T.  1841. 
Q.  B.  P.  C. 

WARRAKT  OF  ATTORNBT, — SIGNING  JUDO- 
BIENT. — COPT. 

Under  special  circumstances  the  Court  wiii 
aiiow  judgment  to  be  signed  on  the  copy  of 
a  warrant  of  attorney,  it  appearing  that 
the  defendant  has  obtained  possession  of  the 
original,  and  will  not  deliver  it  up. 

In  tlus  «ase  a  sum  of  260/.  was  due  from  the 
defendant  to  the  plaintiff,  and  for  that  amount 
io  1825,  a  warrant  of  attorney  was  given.  The 
money  was  not  paid ;  it  therefore  became  neces- 
sary to  enforce  the  payment.  It  appeared  that 
the  warrant  of  attorney  had  been  deposited  in 
the  hands  of  an  attorney  named  Clamp,  and  he 
had  delivered  up  all  the  papers  to  the  plaintiff 
except  the  warrant  of  attorney.  Clamp  was 
employed  by  the  defendant  also,  and  by  some 
means  the  warrant  of  attorney  got  into  the  pos- 
session of  the  defendant.  Application  had  been 
made  to  him,  but  he  refbsed  to  deliver  it  up. 

James  now  moved  for  a  rule  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to 
sign  judgment  on  the  warrant  of  attorney^  en  a 
copy  thereof,  instead  of  the  ori^final.  This,  he 
submitted,  was  in  conformity  with  the  practice 
in  case  of  awards,  where  the  court  .allowed  at- 
tachments to  issue  under  certain  circumstances 
on  copies  of  awards.  The  affidavit  on  which 
he  applied  also  stated  that  the  defendant  wax 
alioui  to  leave  the  country.  The  motion  was 
made  on  Saturday,  and  it  was  proposed  that 


the  rule  should  be  drawn  up  to  shew  cause  at 
the  rising  of  the  court  on  Monday. 

Coleridge,  J.,  granted  the  rule  n/#f  as  prayed. 

Rule  accordingly. — fForthington  v.  Wothing* 
ton,  H.  T.  1841.     Q.  B.  P.  C. 


JUDGMENT  A8  IN  CASE  OP  A  NONSUIT.— SE  • 
CURITY  FOR  COSTS. — PEREMPTORY  UNDER- 
TAKING. 

.  If  a  rule  for  judgment  as  in  case  of  a  nonsuit 
is  discharged  on  a  peremptory  undertaking 
by  the  pluintif  to  proceed  to  trial,  a  suffi- 
cient excuse  for  not  proceeding  before 
having  been  'given,  the  Court  wiu  not  im- 
pose  the  terms  of  the  plaintiff'  giving  se* 
curity  for  costs,  because  before  the  com* 
mencement  of  the  action,  the  plaintiff  has 
assigned  his  property. 

In  this  case  the  plaintiff  had  not  proceeded 
to  trial  according  to  the  course  and  practice 
of  the  Court.  The  defendant  accordingly  ob- 
tained a  rule  nisi  for  judgment  as  in  case  of  a 
nonsuit.  On  shewing  cause  against  this  rule, 
a  sufficient  excuse  in  the  opinion  of  the  Court 
for  not  proceeding  to  trial  was  given.  The 
rule  was  accordingly  discharged,  the  plaintiff 
undertaking  to  proceed  to  trid  at  the  next  as* 
sizes. 

fFiUes,  who  supported  the  rule,  proposed 
that  part  of  the  terms  of  discharging  the  rule, 
on  peremptory  undertaking  should  be  the 
giving  security  for  costs  by  the  plaintiff,  on 
the  ground  that  the  plaintiff  had  assigned  his 
property. 

frillianu,  J  ,  enquired  at  what  time  that  as- 
signment had  taken  place. 

Hughes,  who  shewed  cause  against  the  role, 
stated'  the  assignment  to  have  been  made  be- 
fore the  commencement  of  the  action. 

H^illiams,  J.,  thought  that  as  the  assignment 
had  been  made  before  the  action  commenced, 
the  rule  must  follow  the  ordinary  course,  with- 
out the  term  in  question  being  engrafted.  If 
the  assignment  had  taken  place  since  the  ac- 
tion commenced,  the  case  might  have  been 
different. 

Rule  accordingly.*— i^/omoji  ▼.  Leete,  H.  T. 
1841.    Q.  B.  P.  C. 


EJECTMENT. — JUDGMENT  AGAINST  THE  CA- 
SUAL EJECTOR.— AFFIDAVIT  OF  SERVICE. 
— BANKRUPT  ASSIGNEES. 

In  a  case  where  the  tenant  in  possession  had 
become  bankrupt,  the  Court  held  that  it 
was  sufficient  to  serve  the  messenger  and 
the  assignees  with  the  declaration  tn  yect^ 
ment. 

This  was  an  action  in  ejectment.  The  tenant 
in  possession  had  become  bankrupt,  and  the 
messenger  under  the  fiat  was  placed  in  the 
care  of  the  premises.  The  declaration  is 
ejectment  was .  sworn  to  have  been  served 
on  the  messenger  so  placed  in  the  care  of  the 
premises,  as  well  as  on  the  assignees  Uiem« 
selves. 

H^.  H.  Watson  applied  for  leave  to  sigii 
judgment  against  the  casual  ejector  on  aQ 
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any  rate  he  sbould  have  taken  notice  of  Jud^- 
meat  bcinfc  sij^iied  ajcainst  him  by  default. 
Not  having  done  this,  but  waited  until  execu- 
tion was  issued  a^fsinst  bim.  it  was  too  late  fur 
him  now  to  render  the  irreKuUrity  of  the 
plaintiff  a  grouud  for  setting  aside  these  pro- 
ceedings. The  usual  rule  laid  down  by  the 
practice  of  the  Court  was,  that  at  any  rate  an 
application  should  be  made  btfore  judgmeiit 
was  signed  by  default.  Under  these  drcuni- 
stances  the  present  rule  ought  to  be  dis- 
charged. 
Byies  supported  the  rnle,  and  contended 

Arr»a.v^i,.i..--T«...».-^«.»«-.  ^\»al  4»«  defendant  was  not  too  late  in  hU  ip- 

,  .    .  _  .  ,        ^  I  plicatiun  to  set  aside  the  plaiuttff's  proceed- 

J[fa  plaintiff  mproperly  enter  an  appear-  .^^^      ^Vbeu  the  defendant  had  entered  an 


affidafit  stating  the  above  mentioned  service. 
He  submitted  that  under  the  circumstances, 
it  was  sufficient  to  entitle  the  lessor  of  the 
plaintiff  to  sign  judgment  against  the  casual 
ejector. 

fFiUiamit  J.,  thought  the  service  might  be 
considered  as  sufficient,  and  accord ingly 
granted  a  rule  for  judgment  against  the  casual 

ejector. 

Rule  granted. — Doe  d.  Chadvkk  v.  Hoe, 
H.  T.  1841.    Q.  B.  P.  C. 

tRREGULARITT.  —  JUDGMENT.  —  ENTERING 
APPEARANCE. — WAIVER. —  LACHES. 


oncefvr  a  defendant,  ufler  the  defendant 
has  entered  one  for  himself ,  and  afterirardi 
serve  notice  of  declaration  on  the  defen- 
dant him$elf  in  the  country,  instead  of  his 
attorney  who  resides  there,  the  plaintiff  *s 
proceedings  are  irregular ;  but  if  the  notice 
tf  declaration  teas  served  on  the  VJth  De- 
cember, it  is  too  late  to  apply  in  the  middle 
of  Hilary  Term  to  set  aside  the  pruceed- 
ings. 

In  this  case  the  plaintiff  issued  a  writ  of 
summons  against  the  defendant  on  the  first  of 
December.    On  the  7th  of  that  month,  which 
was  before  the  time  at  which  the  defendant 
was  bound  to  enter  an  appearance  for  himself, 
the  plaintiff  entered  an  appearance  for  him 
in  the  ordinary  couvse.    Contiistent  with  that 
appearance,  the  pl»iut)ff  filed  his  declaration, 
and  served  notice  thereof  on   the  1 7th  De- 
cember.    The  defendant  did  not  plead  to  this 
declaration,  nor  did  he  take  it  out  of  the  of- 
fice.     The  plaintiff  afterwards  signed  judi;- 
ment  by  default,  and  a  writ  of  capkas  ad  satis* 
faciendum  having  issued  piifftuaot  to  the  judg. 
ment,  the  defendant  was  taken  in  execution 
on  the  17th  of  January.     As  soon  as  counsel 
could  be  heard,  an  application  was  made  to 
this  Court  for  a  rule  to  shew  cause  why  the 
appearance,  judgment,  and  execution,  should 
not  be  set  aside  for  irregularity.    One  further 
fact  ought  tu  he  stated,  which  was  that  the 
defendant  did  enter  an  appearance  for  hiu:self 
in  due  time,  and  before  the  plaintiff  entered 
an  appearance  for  him.    Against  the  above 
rule  nisi. 


appearance  fur  himself,  the  appearance  en- 
tered by  the  plaintiff  for  the  defendant  was  a 
mere  nullity.    All  the  subseouent  steps  taken 
i)y  the  plaintiff  were  founded  on  that  appear- 
ance, and  therefore  were  founded  on  a  nullity. 
Being  so  founded,  they  coubl  be  considers 
as  forming  together  only  a  nullity.     The  rule 
with  recpect   to  prompt  applications  to  ^et 
aside  proceedings  for  irregularity,    did  not 
therefore  apply.      An  irregularity  might  be 
waived  by  laches,  but  a  nullity  could  not.    A 
variety  of  cases  shewed  that  that  was  the  rule 
of  practice  adopted  by  the  Courts.      Again, 
supposing  the  rule  to  be  considered  with  re- 
spect to  the  notice  uf  declaration.    That  also 
mu^t  be  considered  as  a  nullity.    It  was  served 
on  the  defendant's  attornev  in  the  conntrv, 
instead  of  the  attorney's  agent  in  town.  That 
notice  aUo  was  a  nullity,  and  therefore  there 
was  in  fact  no  declaration  in  the  canse.      For 
these  additional  reasons  the  defendant  was  not 
too  late  in  applying  to  the  Court.    Then,  with 
respect  to  the  taxation  of  cost^*,  the  plaintiff 
had  charged  for  entering  an  appearance  for  the 
defendant.  This  had  been  allowed  on  taxation. 
To  that  sum  the  plaintiff  was  clearly  not  en- 
titled,  as  the  defendant  had  entered  an  appear- 
ance  for  himself.    On  that  ground  the  defen- 
dant had  a  right  to  have  a  review  of  the 
taxation  by  the  master. 

Cur,  ad9.  vmH, 
fFilliams,  J.,  thought  that  the  questton 
into  which  the  case  had  resolved  itself  was, 
whether  the  personal  service  on  the  i7th  De- 
cember, on  the  defendant,  who  resided  in  the 


Cochburn  shewed  cause. — He  admitted  that    country,  and  who,  atToriling  to  the  facts  ap- 


the  appearance  entered  by  the  plaintiff  for  the 
defendant  was  irregular,  alihoui^h  resultuig 
merely  from  mistake.  Notwithstanding  this, 
however,  the  defendant  had,  by  his  laches, 
waived  the  irregularity  in  question.  In  order 
to  render  it  available,  he  should  have  come 
promptly  to  the  Court  to  set  aside  the  plaintifPs 
proceedings.  At  any  rate  he  should  have 
come  as  early  aa  he  received  notice  of  the 
plaintiff's  declaration  being  filed.  He  was, 
I>erhap8,  not  bound  to  come  to  the  Court 
merely  on  the  appearance  being  entered  by  the 


peering  on  the  affidavits,  had  an  attorney  resi- 
ding in  the  country,  was  to  be  deemed  no 
service  at  all,  so  as  to  bring  to  his  knowledge 
the  fact  that  an  appearance  had  been  entered 
by  the  plaintiff  for  the  defendant.  Althongh 
it  was  quite  true  that  the  service  of  process 
and  other  proceedings  in  the  canse  on  the 
agents  in  London  might  t>e  sufficient,  yet  the 
question  %vas,  whether  a  party  having  an  at- 
torney in  the  country,  and  being  resident 
there,  a  service  on  him  ivas  no  notice.  Sncli 
a  notice  could  not  be  considered  as  no  notice. 


plaintiff  for  him.    U'hen  notice  of  the  decia-  I  but  merely  amounted  to  an  irregularity.  Then, 


ration,  however,  was  served,  that  gave  him  suf 
ficient  warning  of  the  plaintiff's  proceedings, 
and  tlierefare  he  was  bound  to  apply  imme- 
diately after  that  step  had  been  taken.    At 


if  it  was  merely  an  irregularity,  the  appliontion 
was  clearly  too'  late.  It  had  been  contended 
in  support  of  the  application,  that  the  pro- 
ceedhig  on  the  part  oi  the  plaintiff  mmonnted 
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merely  to  a  null'ty ;  to  that  view  of  the  case  I 
cannot  assent,  and  therefore  the  present  role 
must  be  discharged.  „  .      n  rp 

Rule  discharBfed.— -^^/M^er  t.  Crtsp,  H.  1- 
1841.   Q.  B.  P.  C.  

DISTRINGAS. — SHERIFF'S  RETtTRH. — ^NULLA 
BONA. — HUSBAND  AND  WIFE. 

H^here  on  the  execution  of  a  writ  o/di  atringaft, 
it  appears  that  the  defendant  and  his  wife 
are  residing  in  furnished  lodgings,  in  which 
they  have  nothing  which  can  betahen  under 
the  writ,  and  moreover  that  the  defendant 
has  not  any  thing  elsewhere  on  which  a 
levy  may  be  made,  the  Court  will,  on  a  re- 
turn of  oon  est  inventus  and  nulla  bona, 
and  the  production  of  an  affidavit  by  the 
sherifs  officer,  stating  the  above  facts, 
permit  the  phdntiff  to  enter  an  nppearmce 
for  the  defendant  pursuant  to2  SfS  fF.4, 
e.  39,  s.  3. 
In  this  case,  a  writ  of  summofts  was  sued 
out  against  the  defendant,  and  various  eiforts 
maile  to  serve  him.    An  affidavit  of  the  facts 
was  maile,  and  a  writ  of  distringas  directed  to 
be  issued  against  the  defendant  for  the  purpose 
of  compelling  ap  appearance.    The  writ  hav- 
ing been  placed  in  the  hands  of  the  sheritf, 
tlie  officer  proceeded  to  the  residence  of  the 
defendant,  when  he  discovered  that  he  was 
Irving  in  furnished  lodgings.    He  inquired  of 
the  wife  who  was  at  home,  wjiat  goods  could 
be  taken  under  the  writ.    She  stated  that  she 
and  her  husbaiul  resided  in  furuiahed  lodgings, 
and  that  they  had  nothing  which  could   be 
taken.      The  officer  then  inquired  whether 
ibey  had  anything  elsewhere  in  the  county 
which  could  be  taken.    She  informed  the  of- 
ficer that  they  had  not.    On  this  the  sheriff 
returned  non  est  inventus  and  nnila  bona. 

f^arren  now  move<l  for  leave  to  enter  an 
appearance  for  the  defendant,  on  the  sheriff's 
return,  and  an  affidavit  which  set  forih  the 
above  facts.  It  was  submitted,  that  the  cir- 
cainsUncei  dlscloae<l  were  sufficient  to  autbo- 
rize  the  plaintiff  to  enter  an  appearance.  The 
C  ourt  had  in  one  case  directed,  that  under 
similar  circumstances,  a  positive  affidavit  should 
lie  made  that  the  defendant  had  no  goods  el^se* 
where,  which  might  be  made  the  subject  of  a 
levy,  Here  the  statement  by  the  wife  might 
be  considered  as  obviating  the  necessity  for 
such  an  affidavit. 

fFilUams,  J.  thought  that  the  plaintiff  was 
entitled  to  enter  an  appearance  for  the  defen- 
dant under  the  particular  circumstances  dis- 
closed. 
Rule  granted,— T»©mwn  v.  Furney,  H.  T. 

\%A\.    Q.  B.  P.C. 


MlSCELliANEA. 

ELOQtrSNCB  OP  BRITISH  LAWYERS. 

We  lately  gave  some  specimens  of  the  elo* 
queoce  of  American  Lawyers.  We  now  8ul>- 
mit  to  our  readers  some  extracts  from  the 


Speeches  of  British  Lawyers.  From  the  say- 
ings of  the  old,  some  instruction  may  be 
obtained  for  the  service  of  the  young  of  the 
present  day. 

BRSKINE. 

**  If  a  man  does  an  act  from  \vhenre  either 
an  inevitable  or  a  mainly  probable  cimseqneuce 
may  be  expected  to  follow,  much  more  if  he 
persists  deliberately  in  a  course  of  conduct 
leading  certainly  or  probably  to  any  given 
consequence,  it  is  reasonable  to  believe  that 
he  foresaw  such  consequence,  and  by  pursu- 
ing his  purpose  with  that  foreknowledge,  the 
intention  to  produce  the  consequence  may  be' 
fairly  implied."  Vol.  iti,  p.  366.* 

"  It  is  not  whether  you  incline  to  believe 
that  he  is  guilty,  not  whether  you  suspect, 
nor  whether  It  be'  probable,  not  whether  he 
may  be  guilty — no ;  bnt  that  proveably  he  is 
guilty."  Vol.  iii,  p.  368. 
■  "  I  have  more  than  once  heard  Lord  Mans- 
lield  say,  '  that  some  blame  might  have 
attached  upon  himself  and  others  in  authority, 
for  their  forbearance  in  not  having  directed 
force  to  have  been  at  the  first  moment  repelled 
by  force,  it  being  the  highest  humanity  to 
check  the  it{fancy  ^tumults' *'  Vol.  iii,  p.  34. 

*'  Wbere  an  act  is  done  inpursoanee  of  an 
intention,  surely  the  intention  must  first  exitst; 
a  man  cannot  do  a  thing  in  fulfilment  of  an 
intention  unless  his  mind  first  conceitet  that 
intention."  Vol.  iii,  p.  331. 

"  Everv  man  in  civilised  sciety  has  a  riglU 
to  hold  his  life,  liberty,  property,  and  reputa- 
tion nnder  plain  laws  tkuat  can  be  well  under^ 
stood:'  Vol.  iii.  356. 

*'  And  I  think  I  do  not  go  too  far  when 
I  say,  that  it  ought  tu  be  the  incluiation  of 
every  person's  mind  who  is  considering  the 
meaning  of  any  writer,  parih-ularly  if  he  be  a 
person  of  superior  learning  and  intelligence, 
to  reconcile  as  much  sa  possible  all  he  says 
upon  any  subject*  and  not  to  adopt  such  a 
cunftructioa  as  necessarily  raises  up  one  part 
in  direct  opposition  to  another."  Vol.  iti,  p. 

367. 

*'  If  you  do  not  believe  the  whole  of  what 
is  proved  by  a  witness,  what  confidence  can 
you  have  in  part  of  it,  or.  what  part  can  you 
select  to  confide  in  i  If  yon  are  deceived'  in 
part*  who  shall  measure  the  boundaries  of  the 
deception."    Vol.  Hi.  p.  469. 

"It  is  fit  for  me  also  to  oliserve,  that  the- 
degree  of  criminality  of  these  words  will  de« 
pend  much,  very  much,  upon  the  temper,  and 
intention,  and  circumstances,  and  time  at 
which  they  were  uttered.*'    Vol.  ii.  p.  298. 

'*  When  a  man  has  any  particular  thing  in 
view,  he  loses  sight /or  a  time  even  of  his  own 
sentiments  on  former  occasions,  and  when 
cruelty  is  the  particular  thing  in  view  to  be 
suppressed,  he  will  speak  most  warmly  in 
favor  of  his  enemies,  to  prevent  their  being 
harassed  bv  nnneceasary  cruelty."  Vol.  ii.  p. 
423. 

a  The  figures  refer  to  the  volumes  and 
.pages  of  the  printed  Speeches, 
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ADMISSION  OF  ATTORNEYS. 


Thk  last  day  for  servinf^  notice  of  admission 
for  Trinity  Term  will  be  Tnesday,  the  6th  day 
of  April,  in  consequence  of  the  Easter  holidays 
falling  just  before  the  Term,  and  the  rule  of 
Easter,  2  W.  4,  stating  "  that  the  days  between 
Thursday  next  before  and  the  Wednesday  next 
after  Easter-day  shall  not  be  reckoned  ob  in- 
cluded in  any  rules  or  notices." 


LAW  BILLS  IN  PARLIAMENf. 


Smiife  of  lor^if. 

Copyhold  Enfranchisement. 

[For  3d  readinji^.]  Lord  Redesdale. 
For  holding  Petty  Sessions  and  Summary  Trials. 

[In  Committee.]  Eari  Devon. 

Drainage  of  Buildings.  [In  Select  Committee. 

Wionit  of  Commonir. 

For  facilitating  the  administration  of  Justice 
(in  Chancery),  No.  1.    Attorney  General. 
[In  Committee,  22d  March.] 
To  facilitate  the  Administration  of  Justice  in 
the   House  of  liords  and  Privy  Council, 
No.  2.  Sir  E.  Sugdeti. 

[In  Committee,  22d  March.] 
County  Courts.  Mr.  F.  Maule. 

[For  2d  reading.] 
Bankruptcy,  Insolvency,  and  Lunacy. 

[For  2d  reading.] 
To  remove  objections    to  the  admission  of 
evidence  on  the  ground  of  interest. 
[In  Committee.]  Mr.  C.  Bnller. 

To  amend  the  Law  of  Costs.     Sir  F.  Pollock. 

[In  Committee.] 
To  allow  Writs  of  Error  in  Mandamn*, 

Sir  F.  Pollock. 
Poor  Law  Amendment.  [In  Committee.] 
For  the  Registration  of  Parliamentary  Electors. 

[In  Committee.]         Lord  John  Russell. 
For  the  better  regulation  of  Railways. 

Mr.  Labouchere. 
County  Coroners'  Election.    Mr.  Packington. 

[In  Committee.] 
Drainage  of  Lands. 
Designs  Copyright. 
Tithes  Recovery. 

[For  2d  reading.] 
For  rendering  a  Release  as  effectual  as  a  licase 
and  Release.  [Mr.  James  Stewart] 

[In  Committee.] 
To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]  Mr.  Ewart. 
Turnpike  Acts  Continuance. 

[For  3d  reading.]  Mr.  F.  Maule. 

To  exempt  Tithes  from  Parochial  Assessments. 

Mr.  Hodges. 
Middlesex  Sessions.  [For  2nd  Reading.] 

County  Bridges.  [In  Committee.] 

Punishment  for  Offences  against  the  Person. 
[For  2d  reading.]        Lord  J .  Russell. 
Punishment  for  Embezzlement. 

[For  2d  reading.]         Lord  J-.  Russell. 


SMALL  DEBT  C00ET8. 


Mr.  Handley. 

[Fur  2d  reading.] 

Captain  Pechell. 


Atherstone. 

Blackburn. 

Burnley. 

East  Retford. 

Exeter. 

Gainsborough. 

Hatfield. 

Ilfracombe. 

Kidderminster. 

Kingsnorton. 

Launceston. 


Lincoln. 

Newark. 

Runcorn. 

St.  Helens. 

Salisbury* 

Sleaford. 

Stoke-upon-Trenf. 

Sunderland. 

Totness. 

West  Bromwicb. 

Wigan. 


The  time  for  the  first  reading  of  Small  Debt 
Court  Bills  has  been  extended  to  the  26ili 
April. 

It  is  ordered  that  further  proceedings  on  all 
Bills  for  the  recovery  of  Small  Debta  be 
pended  until  after  the  24th  day  of  April. 


THE  EDITOR'S  LETTER  BOX. 


It  is  suggested  to  "  An  Old  Subscriber."  tli^t 
he  may  obtain  his  articles  from  the  officer  of 
the  Common  Pleas  of  Lancashire,  after  he  has 
been  admitted  in  that  court,  in  order  to  obtain 
admission  in  the  Superior  Courts  at  West- 
minster. If  he  cannot  obtain  them,  he  sboold 
leave  the  counterpart  at  the  Law  Society,  with 
the  usual  affidavits  of  the  payment  of  the  daty, 
&c.,  and  a  certificate  of  the  enrolment  of  the 
articles,  as  well  as  answers  to  the  <|uestioBs 
regarding  due  serrice.  Having  paid  the  fall 
duty  of  120/.  on  the  articles,  and  25/.  on  the 
admission  in  the  Counter  Ptdatine  Court,  no 
further  dutv  can  be  required.  See  55  Geo.  3, 
c.  184.    Scbed.  *' Admission,'' «vm/»/faii«. 

We  recommend  "  Lector,"  to  consult  Tke 
Articled  Clerk* a  Manual,  for  the  coarse  of 
reading  about  ^vhlch  he  enquires. 

We  think  "  Aliquis,"  should  take  the  trouble 
of  looking  into  his  books  on  the  point  he  states, 
and  if  he  has  then  any  doubt,  he  can  bring  it 
forward. 

The  letter  of  "  A  Constant  Reader,**  shall 
be  attended  to. 

A  Correspondent  at  Louth  is  informed  that 
we  shall  certainly  continue  the  articles  he  refers 
to,  which  are  delayed  only  by  parliamentaiy 
matter. 

We  cannot  find  the  letter  signed  T.  W.,  of 
Nottingham,  and  shall  be  obliged  by  a  copy 
of  it. 

A  point  of  law  on  the  Stamp  Act  shall  be 
noticed. 

To  the  Lut  0/  Shertffa  at  p.  343,  m/^,  Uie 
foUowing  additions  are  made : 

Cornwall. — Sheriff  John  Hornbrook  Gill, 
of  Bickham,  Devon&hire,  £s<|. — UmderAeriff 
Mr.  Phillip  Moysey  Little,  of  Devonpoct— 
Deputy,  Mr.  Thomas  Sanders,  3,  Elm  Court, 
Temple. 

Erratum :  Undersherifls  of  London,  for 
•*  fFilUam  Henry  Stone,"  read  *'  David  Hmj 
Stone." 
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Qiiod  magi 8  ad  nos 


Pertmet,  et  nescire  malum  est,  agitamus. 


Ho  RAT. 


THE   RIGHTS   OF  EXECUTORS 
AND  ADMINISTRATORS. 


*Wb  propose  in  the  present  article  to  make 
some  remarks  on  the  changes  which  have 
been  effected  hy  the  3  &  4  W.  4,  c.  4*2,  s.  2, 
in  the  law  respecting  the  rights  and  liabili- 
ties of  executors  and  administrators. 

With  respect  to  the  law  as  it  existed  an- 
tecedent to  the  passing  of  that  statute,  the 
note  in  1  Williams's  Saunders,  p.  216,  gives 
a  very  correct  exposition.  It  is  as  to  t^ts 
that  the  statute  in  question  has  principally 
altered  the  law,  and  our  remarks  will  be 
confined  to  the  alterations  thus  effected. 

llie  result  of  the  authorities  in  the  note 
in  question  is  as  foHows  r — It  was  a  princi- 
ple of  the  Common  Law  that  if  an  injury 
were  done  either  to  the  person  or  property 
of  another  for  which  damages  only  could  be 
recovered  in  satisfaction,  the  action  died 
vith  the  person  to  whom,  or  by  whom,  the 
wron^was  done.  And  from  a  misconception 
or  misapplication  of  this  principle,  it  was 
formerly  doubted  whether  assumpsit  would 
lie  either  for  or  against  an  executor ;  because 
the  action,  it  was  said,  was  in  form  trespass 
upon  the  case,  and  therefore  supposed  a 
wrong,  and  in  substance  to  recover  damages 
only  in  satisfaction  of  the  wrong.  But 
where  the  cause  of  action  was  founded  upon 
any  malfeasance  or  misfeasance^  was  a  tort^ 
or  arose  ex  delicto,  such  as '^trespass,  for 
taking  goods,  &c.,  trover,  false  imprison- 
ment, assauk  and  battery,  slander,  deceit, 
diTertinga  wAter-couAe,  obstructing  lights, 
escape,  and  many  other  cases  of  the  like 
kind,  where  ike  declaration  imputes  a  tori 
done  either  to  the.  person  or  property  of 
another,  and  the  plea  must  be  not  guilty, 
the  rule  was^  actio  personalis  moritur  cum 
ftrsond,  and  this  rule  still  holds  with  respect 
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to  the  person  by  whom  the  injury  is  com- 
mitted ;  for,  if  he  dies,  no  action  of  this 
kind  can  be  brought  against  his  executor  or 
administrator,  though,  in  some  of  these 
cases,  such  as  taking  away  goods,  &c.,  a 
remedy  may  be  had  against  the  executor  in 
another  form.  But  this  rule  was  never  ex- 
tended to  such  personal  actions  as  were 
founded  upon  any  obligation,  contract,  debt, 
covenant,  or  any  other  duty  to  be  performed, 
for  there  the  action  survived.  It  is  true  that 
no  action  of  account  lay  either  for  or  against 
an  executor ;  not  upon  the  prihciple  before 
mentioned,  but  because  the  account  rested 
in  the  privity  and  knowledge  of  the  testator 
only.     But  this  action  is  since  given  to 

;  executors  by  the  stat.  of  Westm.  2,  13 
Edw.  I,.  Stat.  1,  c.  83,  and  against  execu- 
tors by  stat.  4  &  5  Anne,  c.  16,  s.  27.. 

,  Nor  did  an  action  of  debt  lie  against  an 
executor  upon  a  simple  contract,  when  the 

;  testator  could  have  waged  his  law,  not  be- 

'  cause  such  action  died  with  the  peison,  but 
because  the  executor  would  lose  the  benefit 

j  of  waging  law ;  for,  where  the  testator  him- 
self could  not  have  waged  his  law,  debt  lay 
against  his  executor,  as  debt  for  rent  upon 
a  parol  lease  made  to  the  testator,  or  by  a 

'  gaoler  for  diet  provided  for  him  while  in 

I  prison.  But  assumpsit  always  lay  against 
an  executor  upon  the  simple  contract  of 
his  testator.  So  if  the  goods  &c.  taken 
away  continued  still  in  specie  in  the  hands 
of  the  wrong  doer,  or  of  his  executor,  re- 
plevin or  detintie  would  lie  for  or  against  the 
executor  to  recover  back  the  specific  goods, 
or»  in  case  they  were  consumed,  an  action 
for  money  had  and  received  to  recover  the 
value,  llie  rule  of  actio  personalis  moritttr 
cum  persond,  has  received  considerable  al- 
teration by  the  stat.  4  Edw.  3,  c.  7,  d» 
bonis  asportatis  in  vitd  testatoris,  which  n^ 
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citing  that  in  times  past  executors  have  not 
had  actions  for  a  trespass  done  to  their  tes- 
tators, as  of  the  goods  and  chatteb  of  the 
said  testators  carried  away  in    their  life, 
and  so  as  such  trespasses  have  remained  un- 
punished, enacts,    "  that  the  executor  in 
such  cases  shall  have  an  action  against  the 
trespassers,  and  recover  their  damages  in 
like  manner  as  they  whose  executors  they 
be  should  have  had,  if  they  were  living." 
And  this  remedy  is  further  extended  to  exe- 
cutors of  executors  by  stat.  25  Edw,  3,  c.  5, 
and  to  administrators  by  stat.  31  Edw.  3, 
c.  11.     The  stat.  of  4  Edw.  3,  being  a 
remedial  law,  has  always  been  expounded 
largely,  and  though  it  makes  use  of  the 
word  trespasses  only,  has  been  extended  to 
other  cases  within  the  meaning  and  intent 
of  the  statute.     Therefore,  by  an  equitable 
construction  of  the  statute,  an  executor  or 
administrator  shall  now  have  the  same  ac- 
tions for  any  injury  done  to  the  personal 
estate  of  the  testator  in  his  lifetime  whereby  | 
it  is  become  less  beneficial  to  the  executor, 
as  the  testator  himself  might  have  had, 
whatever  the  form  of  the  action  may  be. 
So  that  he  may  now  have  trespass  or  trover 
for  a  false  return,  for  an  escape,  debt  on  a 
judgment  against  an  executor,  suggesting  a 
devastavit,  action  for  removing  goods  taken 
in  execution  before  the  testator  (the  land- 
lord) was  paid  a  year's  rent,  and  other  ac- 
tions of  the  like  kind,  for  injuries  done  to 
the  personal  estate  of  the  testator  in  his 
lifetime.     But  the  stat.  of  Edw.  3  does  not 
extend  to  injuries  done  to  the  person  or  to 
the  freehold  of  the  testator,  therefore  an 
executor  or  administrator  shall  not  have 
actions    of     assault    and    battery,    false 
imprisonment,  slander,  deceit,  diverting  a 
water- course,   obstructing  lights,    cutting 
trees,  and  other  actions  of  the  like  kind; 
for  such  causes  of  action  stiU  die  with  the 
person .     Nor  did  this  statute  extend  to  ac- 
tions against  executors  or  administrators. 

By  stat.  3  &  4  W.  4,  c.  42,  s.  2,  after  re- 
citing that  no  remedy  is  provided  by  law 
for  injuries  to  the  real  estate  of  any  person 
deceased,  committed  in  his  life  time :  for  re- 
medy thereof  it  is  enacted  that  "  an  action 
of  trespass  or  trespass  on  the  case,  as  the 
case  may  be,  may  be  maintained  by  the  ex- 
ecutors or  administrators  of  any  person  de« 
ceased,  for  any  injury  to  the  reai  estate  of 
such  person,  committed  in  his  life  time,  for 
which  an  action  might  have  been  maintained 
by  such  person ;  so  as  such  injury  shall  have 
been  committed  within  six  calendar  months 
before  the  death  of  such  deceased  person, 
and  provided  such  action  shall  be  brought 


within  one  year  alter  the  death  of  such 
person ;  and  the  damages,  when  recovered, 
shall  be  part  of  the  personal  estate  of  such 
person.'*  It  further  provides,  as  to  execu- 
tor defendants,  "  that  an  action  of  trespass, 
or  trespass  on  the  case,  may  be  maintained 
against  the  executors  or  administratars  of 
any  person  deceased,  for  any  wrong  com- 
mitted by  him  in  his  lifetime  to  another,  in 
respect  of  his  property,  real  or  personal,  so 
as  such  injury  sluJl  have  been  committed 
within  six  calendar  months  liefore  audi 
person's  death,  and  so  as  such  action  shall 
be  brought  within  six  calendar  months  alter 
such  executors  or  administrators  shaU  have 
taken  upon  themselves  the  administration 
of  the  estate  and  effects  of  such  person ;  and 
the  damages  to  be  recovered  in  such  actioQ 
shall  be  payable  in  like  order  of  adminis- 
tration as  the  simple  contract  debts  of  soch 
person. 

On  examining  the  provisions  as  to  the  li- 
mitation of  actions  by  and  against  execu- 
tors, it  will  be  perceived,  that  a  difference 
exists  between  tiie  period  allowed  exectttors 
and  administrators  plaintifs^  to  bring  an 
action,  and  the  period  within  which  execa- 
tora  and  administrators  defendants^  are  li- 
able.    With  respect  to  the  former,  they  are 
allow^  one  year  from  the  death  of  the  de- 
ceased;  with  respect  to  the  latter,  they 
would  be  freed  from  liability  within  ax 
months  after  they  have  taken  upon  them- 
selves the  administration.     If,  therefore,  the 
latter  should  assume  the  administration  im- 
mediately after  the  death  of  the  deceased, 
the  period  allowed  to  a  plaintiff  executor  or 
administrator  to  bring  Uie  action  would  be 
considerably  diminished.    This,  it  is  pre- 
sumed, would  be.  the  effect'of  the  enactment, 
as  it  ajtpears  to  have  been  the  intention  of 
the  legislature  to  place,  so  far  as  the  liabili- 
ties of  defendant  executors  or  administra- 
tors were  concerned,  plaintiff  executors  and 
administrators  on  the  same  footing  as  other 
plaintiffs.    But  if  defendant  executors  or 
administrators  should  not  assume  the  bur- 
then of  the  administration  until  after  a 
year  has  expired  from  the  death  of  the  de- 
ceased testator  or  intestate,  in  respect  of 
whose  estate  a  plaintiff  executor    or  ad- 
ministrator seeks  to  bring  an  action,  the 
plaintiff's  remedy  will  be  gone.     It  is  in- 
cumbent, therefore,  where. an  injury  has 
been  done  to  an  estate  of  a  testator  or  in- 
testate, within  six  months  before  hie  de- 
cease, that  his  personal  representatives  should 
as  early  as  possible  compel  the  proper  par- 
ties to  administer  to  the  estate  of  the  de- 
ceased wrong  doer. 
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It  will  be  observed  that  the  words  of  the 
statute  are   "real  estate.'*     It  may  be  a 
question,  therefore,  whether  the  remedy  in 
respect  of  injuries  done  to  chattel  interests 
in  lands,  would  be  remediable  under  this 
section  di  the  statute,  or  under  the  4  of 
Edw.  3,  c.  7.     It  would  seem,  however, 
that  in  case  of  such  an  injury^  tiie  remedy 
would  be  on  the  older  statute.    In  con- 
formity with  this  view,  is  the  opinion  Mr. 
Willifions  intimated  in  a  note  at  p.  565, 
vol.  I,  of  his  useful  work  on  the  Law  of 
Executors.     He  observes  in  the  text  of  that 
page,   "  Adam  v.  The  Inhahitcknts  of  ^m- 
/o/,  2  Ad.  &  El.  389;   S.  C.4  N.  &M.  144, 
a  point  was  raised  with  respect  to  this  sub- 
ject, which  it  ultimately  became  unneces- 
sary for  the  court  to  decide ;   viz.,  whether 
the  executor  of  a  lessee  for  years  can  in 
any  case  maintain  an  action  against  the 
hundred,  upon  stat.  7  &  8.  Geo.  4,  c.  31, 
s.  2,  for  an  injury  by  rioters  to  the  premises 
under  lease,  sustained  in  the  life  time  of 
the  testator."     In  the  note  to-  this  page  he 
observes :    "It  was  urged  by  the  counsel 
for  the  plaintiff  in  this  case,  that  the  au- 
thorities show  that  an  executor  may  sue 
for  a  trespass  to  a  chattel  real  of  his  testator, 
inasmuch,  as  it  has  been  held  that  an  ex^ 
ecutor  may  maintain  ejectment  or  ejectione 
fimut  on  the  ouster  of  his  testator,  which 
are  in  fact,   actions    of  trespass.      And 
Pey toe's    coee,   9   Co.    78,  b.   was   cited. 
There  the  Court  referred  to  7  H.  4,  6  b.,  as 
having  decided,  that  by  force  of  the  stat. 
4  £d.  3,  c.   7,  which  gives  an  action  of 
trespass  de  bonis  asportatis  invitd  testatoris, 
the  executors  shall  have  efectione  firtna  in 
vita  testatoris,  because  that  is  an  action  of 
trespass.     On  reference  to  the  year  book 
itself,  it  appears  that,  in  fact,  the  argument 
for  the    executor  was,    that  the   statute 
enacts  that  executors  shall  have  action  for 
the  goods  taken  from  the  possession  of 
their  testators,  and  the  term  is  nothing  but 
a  chattel.      And  by  Hankford,  if  tenant  by 
elegit  be  disseised  and  dies,  his  executors 
shall  have  an  action  for  that/' 

No  alteration  is,  however,  effected  by 
this  statute  in  actions  for  injuries  done  to 
the  person  of  the  testator  or  intestate. 
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THE  COPYHOLD  BILL. 

Thb  Copyhold  Bill  was  read  a  third  time 
in  the  House  of  Lords,  and  is  now  in  the 
House  of  Commons.  As  we  have  always 
taken  a  great  interest  in  this  bill,  we  shall 
carefully  watch  its  progress.     Lord  Redes- 


dale,  in  Lord    Brougham's   absence,  has 
moved  its  latter  stages  in  the  House'  of 
Lords,  and  appears  to  claim  it  as  his  own. 
Now  our  readers,  if  they  wiU  refer  to  our 
past  volumes,*  will  be  able  to  determine  the 
exact  share  which  his  Lordship  has  in  the 
Bill.     They  will  find  that  Lord  Redesdale 
has  throughout  adopted  the  Bill  which  Mr. 
Stewart  introduced  into  the  House  of  Com- 
mons, grafting  thereupon  his  alterations. — 
taking  the  great  majority  of  the  clauses 
verbatim, — adapting  others,  and  adding  some 
few  new  clauses.     Now  we  believe  there  is 
no  copyright  in  bills,   but  we  apprehend 
that  they  come  within  the  usual  rules  as  to 
property,  and  the  rule  applicable  to  this  point 
appears  to  be  laid  down  pretty  clearly  by 
Blackstone.  "  In  case  of  confusion  of  goods," 
he  says,  "  where  those  of  two  persons  are 
so  intermixed  that  the  several  portions  can 
be  no  longer  distinguished,  the  English  law 
partly  agrees  with,  and  partiy  differs  from, 
the  civil.    If  the  intermixture  be  by  consent, 
I  apprehend  that  in  both  laws,  the  proprie- 
tors have  an  interest  in  common  in  propor« 
tion  to  their  respective  shares.    But  if  one 
wilfully  intermix  his  money,  com,  or  hay^ 
ioith  that  of  another  man,  without  his  appro* 
bation  or  knowledge,  or  casts  gold' in  like 
manner  into  another* s  melting  pot  or  crucible, 
the  civil  law,  though  it  gives  the  sole  property 
of  the  whole  to  him  who  has  not  interfered  in 
the  mixture,  yet  allows  a  satisfaction  to  the 
other  for  what  he  has  so  improvident  ly  lost. 
But  our  law,  to  guard  against  fraud,  gives 
the  entire  property,  without  any  account,  to 
him  whose  original  dominion  is  invaded  and 
endeavoured  to  be  rendered  uncertain  without 
his  own  consent,"— 2  Bla.  Com.  p.  405.     It 
follows,  therefore,  that  although  Lord  Redes  • 
dale's  additions  were,  in  fact,  of  the  most 
valuable  character,— although  they  were  in- 
deed gold  cast  into  Mr.  Stewart's  crucible, 
yet  as  these  alterations  were  made,  as  we 
believe,  without  his  knowledge  or  consent, 
they  cannot  alter  the  property  in  the  bill, 
but  it  still  belongs  to  its  original  owner, 
with  all  its  improvements)  if  improvements 
they  be,  included.    There  seems,  however, 
to  be  a  generous  rivalry  on  both  sides  of 
the  House  as  to  who  shall  have  the  merit  of 
passing  this  bill,  as  we  understand  that  Mr. 
George  Hope,  Uie  member  for  Weymouth, 
has  kindly  taken  it  in  charge  in  the  House 
of  Commons ;  so  that  it  will,  at  any  rate, 
be  in  no  want  of  friends  in  its  passage 
through  the  Lower  House,  which  we  trust 
may  be  a  safe  and  speedy  one. 


•  See  ante,  pp.  261— 26d. 
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LAW  OF  JOINT-STOCK  COMPANIES. 


JOINT  STOCK  BANKS. 

Tub  cases  as  to  actions  by  and  afjfainst  joint- 
stock  banks  have  been  recently  Itrought  before 
our  readers  (see  ante,  pp.  129, 2/3).  We  have 
seen  tliat  tke  process  of  scire  fttcins  is  the 

Jiroper  method  of  connecting  a  inemlier  of  a 
oint.stock  bank  with  the  judgment  against 
the  public  rtficer;  but  in  a  late  case  it  has 
been  held  that  on  a  judgment  against  the  re- 
gistered public  officer,  execution  may  issue 
agoinst  him  without  a  scire  facias — Mr.  Baron 
Parke,  duhitauie.  Lord  Ming'er,  C.  D.,  said, 
"  the  defendant  in  this  case  applied  to  be  dis- 
cluirged  out  of  custody,  on  the  ground  that  by 
the  construction  of  the  act  of  parliament  re- 
gulating joint-stock  banking  companies,  he,  as 
the  registered  officer  of  this  bank,  is  not  liable 
Co  ht  taken  in  execution,  unless  he  be  at  the 
time  a  meml>er  of  the  company ;  and  it  was 
argued  by  Mr.  CressweU  that  the  mode  of 
shewing  him  to  be  such  a  member  must  be  by 
Mcirt facias,  in  conformity  with  the  decision  of 
this  Court,  which  held  that  to  be  necessary  in 
those  cases  where  judgment  has  been  obtamed 
against  the  regislereiT  officer  of  a  joint-stock 
bank,  and  it  is  sought  to  have  execution  against 
a  person  not  a  party  on  the  record.  Cross  v. 
Law,  8  Dowl.789.  The  defendant  here  neither 
states  that  he  is  not  a  member  of  the  company, 
nor  any  other  facts,  to  convince  us  that  he  is 
not  the  proper  oliject  of  execution  on  this 
judgment.  If  he  had  done  so,  a  point  of  con- 
siderable importance  would  ar«e,  fur  the 
statute  gives  a  right  of  suing  out  execution 
against  diflferent  parties,  other  than  the  public 
officer.  But  in  the  present  case  we  need  only 
sav,  that  when  the  Courts  determined  that  a 
Metre  f ados  was  necessary  in  such  cases  to  make 
an  individual  a  part^  to  the  record  who  wds 
not  so  before,  they  did  so  simply  with  the  view 
of  rendering  their  own  records  consistent.  The 
first  time  that  ibis  question  arose  wais  in  a  ca^e 
of  an  alderman,  of  the  city  of  Dublin,  wIm), 
when  ia  London  on  some  public  business,  was 
taken  in  execution  on  a  judgment  obtained 
against  a  joint-stock  company,  of  which  he  was 
a  member.  It  was  1  who  made  the  application 
to  the  Court  of  Queen's  Bench  for  his  release, 
when  he  was  liberated  ;  and  en  the  argument 
the  Court  said«  some  suggestion  ought  to  be 

I>iiton  the  record,  in  order  to  make  a  party 
iable  to  execution  who  was  not  party  to  the 
record  at  tlie  time  of  the  judgment.  Sembte, 
Jiardett  v.  Pentknd,  1  B.  &  Adol.  704.  Since 
then  the  proper  mode  of  doing  this  has  beeu 
taken  into  consideration,  and  the  Courts  have 
decided,  I  tliink  rightly,  that  that  course  should 
be  by  writ  of  scire  facias,  A  suggestion  on  the 
record  would  have  the  same  effect ;  a  scire  fa* 
cias  does  nothing  more ;  but  then  it  is  a  ge- 
neral and  well  understood  process  for  that 
purpose.  A  scire  facias,  however,  is  only  re- 
sorted to  for  the  specific  purpose  of  making 
the  judgment  and  executmn  consistent  with 
each  other,  otherwise  judgment  would  appear 


as  given  against  j4;  white  execution  woold  he 
described  as  issuiusf  against  B, ;  this  would 
render  the  record  absurd  ;  t>ut  by  the  award  of 
a  scire  faci'is  it  is  rendered  technically  proper. 
Where  a  scire  fuciits  is  allowed  against  a  party, 
he  has  the  opportunity  nf  cunteating  whether 
he  is  within  the  provisions  of  the  act  or  not. 
Further  than  that,  the  scire  facias  visa  never 
intended  to  go ;  and  therefore  it  appears  to  the 
majority  of  the  Court,  that  if  we  were  lo  com- 
ply with  the  argument  used  on  the  part  of  the 
defendant,  and  hold  a  scire  facias  necessary  in 
this  case,  it  would  be  attended  with  great  in- 
convenience, and  render  an  infinite  series  of 
these  writs  necessary.*'  (rcrrA^^,  B.,  aud  Rol/e, 
B.,  concurred.  Harwood  v.  Law,  8  Dowl.  899. 


THE  COUNTY  COURTS  BILL. 


This  bill  was  read  a  second  time  on  the  12tb 
instant.  The  following  are  extracts  from  the 
speeches  of  Sir  F.  Puliock  and  Sir  E.  SugdeM, 
against  the  bill,  and  of  the  Attorney  General 
in  its  favour  :— 

Sir  F.  Pottock  said  that  having  been  some 
years  ago  engaged  upon  the  common  law  in- 
quiry commission,  from  the  report  of  which  he 
believed  this  bill  emanated,  he  thought  he 
should  only  discharge  a  duty  he  owed  to  the 
subject  itself,  which  was  one  of  great  import- 
ance, and  to  the  commission  of  which  he  was 
a  member,  if  he  traced  the  progress  of  the 
County  Courts  Bill  from  the  period  of  its  first 
introduction  by  Lord  Altliorp  into  the  house, 
up  to  the  present  period.  For  his  purt,  l>e 
thought  always  that  it  was  far  more  advisable 
to  improve  and  amend  old  institutions  than  at 
once  to  introduce  a  totally  new  system.  In 
all  the  preceding  bills  on  this  subject  it  had 
been  proposed  that  the  assessor,  who  was  to 
presiae  in  the  courts,  should  be  a  barrister  of 
a  certain  staniling.  Lord  Al thorp  had  fixed 
the  number  of  years  at  the  bar  at  seven,  and 
Lord  Brougham  had  contended  that  it  sliould 
be  fixed  at  ten.  In  the  bill  of  1839  it  had  t>een 
provided  that  the  barrister  to  be  appointed 
judge  in  those  courts  shuuld  be  one  of  at  least 
seven  years^  standing,  or  an  attorney  of  any  of 
her  Majesty's  superior  courts,  for  whose  fitness 
for  the  office  three  or  more  judges  should 
certify.  That  bill  had  however  been  altered, 
and  it  liad  been  arran^^ed,  without  any  quali- 
fication as  to  standiag,  that  to  be  a  l»arrister 
at  law  at  all  was  sufficient  to  render  one  eli- 
gible ;  and  even  instead  of  an  attorney,  for 
whom  the  judges  would  certify,  a  special 
pleader  was  equally  competent  to  fill  the  office. 

He  could  not  agree  iu  the  justice  of  the 
proposition  of  examining  persons  who  were 
interested  in  the  issue  of  the  case.  In  any 
bill  that  he  had  been  a  party  to,  they  had 
preserved  the  principle  laid  down  by  the  com- 
mon la>v  in  this  respect.  He  would  ask  his 
honourable  and  learned  friend  the  Attorney 
General,  what  he  would  think*  in  cases  m 
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Blander,  sedactioiii  or  criminal  conversatSon^ 
of  examining  the  parties  laterested  ?  He 
thoutrht  also  that  it  was  a  matter  worthy  the 
consideration  of  the  House,  whether  it  was 
expedient  to  afford  an  unlimited  power  of 
brin^injf  actions  for  seductions  and  slander  in 
tumble  life.    But,  while  he  admitted  that  the  I 


evil  of  allowing  too  busy  a  spirit  of  Htif^ation 
to  be  fostered  was  to  be  deprecated,  he  was  of 
opinion  at  the  same  time,  that  equal  facilities 
should  be  afforded  to  the  rich  as  to  the  poor 
to  obtain  what  justice  they  required.  The 
present  bill  contained  a  power  of  personal 
imprisonment  on  execution,  which  he  thought 
uiiifht  be  sometimes  liable  to  abuse. 

He  would  also  briefly  refer  to  the  concurrent 
Jurisdiction  o/ other  courts.  He  believed  that  the 
report  of  the  commissioners  upon  which  the 
present  bill  was  founded  had  recommended  an 
appeal  to  the  superior  courts.    But,  to  waive 
that  matter,  he  would  refer  to  places  where  at 
present  there  existed  any  xhmg  like  well-re^i^- 
laied  courts.     Did  they  suppose  that,  if  they 
had  introduced  the  names  of  Bristol  or  Liver- 
pool, where  there  were  ^ood  borou;i;h  courts, 
into  the  present  bill,  thai  their  table  would  not 
be  loaded  with  petitions  against  the  proposed 
boon  ?    There  were  various  parts  of  England 
in  which  the  local  courts  at  present  gave  entire 
satisfaction;   but  be  believed  the  recommen- 
dation of  the  commissioners  in  1833  went  to 
advocate  the  establishment  of  new  courts  in- 
stead of  the  old.     He  considered  that  part  of 
the  bill  which  gave  to  the  crown  the  power  of 
appointing  the  judges,  without  stating  where 
those  judges  were  reauired,  and  who   they 
should  be,  was  decidedly  dangerous  and  un- 
constitutional. 

The  Attorney  General,  in  reference  to  the 
principle  of  the  measure,  and  the  objections 
which  had  been  urged  against  many  of  its 
details,  said  it  must  be  well-known  that,  under 
the  present  system  of  recovering  debts  less 
than  20/.,  the  costs  often  amount  to  three  or 
four  times  the  sum  sought  to  be  recovered, 
and  if  they  went  into  the  supreme  courts  in 
Westminster  Hall  they  must  be  necessarily 
Overwhelmed  in  costs.  His  honourable  and 
learned  friend^s  great  objection  was  with  re- 
gard to  the  appointment  of  the  judges  being 
rested  in  the  Orowu  r  and  in  committee  he 
might  have  moved  that  those  judges  should  be 
appointed  by  the  lords  and  the  ladies  of  ma- 
Borsy  by  the  sheriffs,  or  by  the  lord  lieutenants. 


vested  In  the  Crovm«  who  would  he  respon. 
sible  to  Parliament  for  the  due  discharge  of 
those  duties  which  would  be  entrusted  to  them 
to  discharge. 

^^ir  E,  i^tf^e^ii.— The  first  thing  that  the 
House  had  to  look  to  was,  that  the  Court  of 
Review  should  be  abolished,  and  the  next 


question  to  which  they  ought  to2  direct  their 
attention  was  with  respect  to  the  Court  of  In- 
solvency.   That  court  sent  judges  to  try  in- 
solvent  cases  on  circuit.    These  new  judges,  ft 
appeared,  were  to  have  delegated  to  them  the 
powers  of  the  insolvent  judges.    Now  the 
country  was  entitled  to  know  what  was  the 
intention  of  the  Government  with  respect  to 
these  two  courts— the  Court  of  Insolvency  and 
the  Court  of  Review,  and  to  expect  that  an 
arrangement  should  be  brought  into  tins  mea- 
sure, or  introduced  into  a  separate  bill;  for  the 
determination  of  the  constitution  of  those  two 
courts.   There  was  a  remarkable  circumstance 
connected  with  this  measure.    The  Govern^ 
ment  had  issued  a  commission  to  inquire  into 
bankruptcy  and  insolvency ;  and  all  the  com* 
missioners,  with  the  exception  of  one,  Mr. 
Commissioner  Law,  made  a  joint  report,  from 
which  that  one  disagreed,  on  grounds  which 
were  Certainly  worthy  of  consideration.    The 
Attorney  General   seemed,    however,  to   be 
aware  that  this    bill,    however  it  might  be 
borrowed  in  part  from  other  bills,  was;  in 
fact,  founded  upon  the  report  of  that  commis-^ 
sion.    Not  one  word  had  been  uttered  in  the 
House  on  that  point.    Was  this  the  way  in 
which  the  House  was  to  be  treated  ?    A  volu> 
minous  report  was  made  by  commissioners 
appointed    by  the    Government^ — a    measure 
foanded  on  that  report,  and  not  a  word  was 
said  about  the  bill  being  founded  upon  that 
report.    The  commissioners  were  of  opinion 
that  bankruptcy  ought  to  be  very  much  en- 
couraged,  and  that  a  man  ought  to  be  enabled 
to  make  himself  a  bankrupt  and  to  make  bank-* 
rupts  of  others  with  greater  facility  than  could 
be  done  now.    They  were  of  opinion  that  there 
ought  to  be  but  one  court  to  deal  with  the 
affairs  of  debtors  in  general,  whether  they, 
were  traders  or  not — whether  they  were  bank- 
rupts or  insolvents— one  court  for  the  aduii* 
nistration  of  the  effects  of  all  persons  in  debt. 
But  to  return  to  the  recommendations  of  the* 
commissioners.    They  thought  there  ought  to 
be  local  judges,  twenty-two  or  twenty-three  in* 
number,  to  go  circuits,  to  have  the  powers  of 


if  he  should  think  fit  to  do  so.    It  was  agreed  I  the  commissioners  of  bankrupts,  the  commis* 


by  all  persons  that  there  mustjie  new  judges 
appointed  under  this  bill.  The  Right  Hon. 
Baronet,  the  member  for  Tamworth,  had  not 
in  his  meaf^ure  provided  for  the  appointment 
of  new  judges,  but  had  left  the  jurisdiction 
which  his  bill  gave  to  be  exercised  by  the 
sheriffs,  or  the  deputy-sheriffs.  Now,  the 
sheriffs  were  changed  every  year,  and,  there- 
fore, in  his  opinion,  it  would  be  incompetent 
for  them  to  act  in  the  capacity  of  judges  in 
the  working  of  the  measure  under  considera- 
tion. It  would  be  impossible  that  the  duties 
of  those  functionaries  could  be  properly  exe- 
oiUed  unless  the  appointment  of  them  was 


sioners  of  lunacy,  and  all  the  powers  proposed' 
to  be  vested  in  the  judges  to  be  created  by 
these  bills,  and  yet  not  a  word  was  said  on  the 
subject  of  their  report.  The  majority  of  the* 
commissioners — ^there  being  only  one  excep- 
tion— had  said  that  arrest  of  the  person  in  exe-* 
cution  ought  to  cease.  He  could  never  agree 
in  the  bill  as  it  stood  on  this  point.  In  all 
other  bills  a  maximum  of  imprisonment  for 
small  debts  had  been  stated ;  but  here  it  was 
left  to  the  man's  discharge  by  law — an  inde- 
finite time.  He  was  disposed  to  say,  although 
he  felt  the  inconvenieuce  of  abolishing  arrest 
for  debt,  yet  in  the  case  of  small  debts,  where.- 
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.tl&ey  were  bdnj^Ui^  Uie  court  to  every  man's 
door,  and  giving  execution  against  hiui  within 
.eiglit  days,  lie  doubted  that  that  was  a  wise  pro- 
vision. He  was  disposed  to  think  that  in  a  small 
debts  courts  bill  there  ought  to  be  only  ejcecu- 
tion  against  the  goods  and  not  against  the  per- 
son ;  but  at  least  if  you  took  the  person,  you 
ought  to  discbarge  him  within  a  limited  time, 
in  proportion  to. the  amount.  There  were  at 
.this  time  about  400  county  courts  and  courts 
of  request  in  operation  in  .the  country  ifor 
many  of  the  punposes  intended  by  these  bills, 
and  besides  sufficient  persons  to  .do  all  the 
business  of  the  courts  of  review  and  the  busi- 
ness of  insolvent  courts,  there  were  700  country 
cofnmissiooer/B,  that  was,  UOlists,  five  persons 
in  each  list.  Alost  of  this  great  .machinery 
Jbad  already  been  adapted  to  the  e;cigencies  of 
.the  times,  and  more  of  it  ofiight  have  been  so: 
.adapted  without  any  great  violence.— The  bill 
did  not  affect  to  abolish  the  county  courts, 
.though  it  did  the  courts  of  request,  but  why* 
the^  should  abolish  the  latter  he  could  not 
divme.  The  class  of  persons  for  whose  benefit  I 
those  courts  were  established  still  existed,  and ' 
]be  could  see  no  reason  why  (he  courts  should 
be  put  an  end  to.  This  was  a  measure  which 
possessed  all  the  vices,  but  none  of  the  virtues, 
of  the  bill,  which  Lord  <Brouebam,  as  Lord 
phancellor,  brought  in  in  the  House  of  Lords 
In  1833,  and  which  was  opposed  by  Lord  Lynd- 
jiurst  in  the  most  convincing  arguments  that 
he  (Sir  E.  Sugdcn)  ever  read.  That  noble  lord 
had  really  left  nothing  for  any  on^  to  do,  but 
to  take  up  and  read  his  arguments,  in  order  to 
piake  the  house  of  the  same  opinion.  Whoever 
would  read  the  debate  on  the  question,  could 
pot  fail  to  ri^e  from  its  perusal  with  both 
pleasure  and  instruction. 

He  looked  with  jealousy  upon  such  a  thing  as 
the  appointment  of  some  fifty  judges  being 
yestea  m  the  Grown,  or  ;he  Lord  Chancellor 
as  an  officer  of  the  Crown,  and  regarded  U  as 
an  unconstitutional  power.  His  right  h4>nour- 
able  friend,  in  his  first  bill,  said  that  the  num- 
ber of  judges  should  b|f  twenty-four,  and  that 
they  must  be  barristers  of  ten  years'  standing. 
The  committee  made  a  report  that  they  should 
Qot  be  of  less  than  ten  years'  standing,  and  it 
was  thought  that  it  might  be  objected  that  a 
sufficient  number  of  men,  prQperly  qualified, 
^ould  not  be  found  in  the  profession.  At  this 
moment  they  wanted  two  new  judges  in  equity, 
and  then  there  would,  of  course,  follow  the 
appointment  of  registrars,  clerks,  and  other 
officers ;  they  had  bills  before  the  House  for 
twenty-four  other  iudges,  and  for  fifty  judges 
under  this  bill.  Why  this  was  a  ivhplesale  le- 
gislation !  It  was  the  creatiop  of  courts  with- 
out  end.  The  expense,  he  would  venture  to 
8.ay— he  did  not  kpow  that  he  could  put  it  at 
much  less— would  be  between  300,000/.  and 
400.000/.  a-year. 

He  would  now  state  to  the  House  what 
Lord  Brougham  thought  should  be  the  cha- 
racter of  these  judges.  He  said  that,  as 
to  judges  of  ten  years'  standing,  that  was 
not  intended  to  be  the  only  qualification 
for  a  local  judge.  The  persojQ  qhosen  for  i| 
jndge  must  be  selected  for  his  learning  as  well 


as  his  standing;  hemuptbeamao  of  pniiilUed 

honour  and  unimpeache<l  integrity;  above  seos- 
picion  as  to  his  skill  qnd  experience,  and  sooh 
a  man  as  would  do  honour  to  Westminat^r 
Hall.  No  minister  should  dare  to  appoint  a 
man  whose  character  was  notsuch  as  could  be 
sanctioned  by  the  public  voice.  His  Lordsh^ 
agreed  that  the  control  of  the  judges  in  West- 
minster Hall  WAS  necessary ;  he  said,  however, 
that  he  had  not  bro.ught  in  a  bill  for  the  pur- 
pose of  insulating, as  well  as  localising  the  ad- 
ministration of  justice,  and  for  stu<iding  the 
whole  country  over  with  courts  of  justice,  an- 
connected  with  each  other,  and  placed  beyond 
the  control  of  the  courts  at  Westminster.  His 
.Lordship  allowed  an  appeal  from  the  local 
courts  to  the  courts  .at  Westminster  Hall  on  aU 
matters  reUtipg  to  points  of  law.  Why,  Lord 
Brougham  had  spoken  more  disrespectfully  Ojf 
this  bill  than  anything  he  had  pretended  to 
say.  He  send  that  he  had  not  studded  the 
country  with  courts  not  under  the  jurisdiction 
of  Westminster  Hall,  but  this  bill  did  so.  The 
jcourts  contemplated  to  be  established  by  the  pre- 
sent measure  went  beyond  the  noble  lord's  biU 
in  many  respects ;  while  his  lordship  said,  "  I 
must  have  judges  of  great  standing  and  inte- 
grity, who  must  be  approved  of  by  Westqains- 
ter  Hall;  even  then  I  will  not  trust  Ibeoi 
without  giving  the  Courts  in  Westminster 
Hall  a  prevmling  voice  over  them."  But  this 
bill  exonerated  them  from  all  responsibility  of 
this  descriplaoQ,  and  proposed  that  a  seijeattt 
at  law,  or  barrister  at  Uw,  or  a  certificaited 
special  pleader,  or  an  attorney,  might  be  ap- 
pointed. By  this  biU  there  was  to  be  no 
counsel  or  advocate  to  be  allowed  ^vithout  the 
leave  of  the  judge ;  and  there  was  to^be  no  at- 
torney employed  if  the  damages  to  be  re- 
covered were  not  above  40#. ;  but  if  an  at> 
toraey  should  be  employed,  and  the  daovages, 
for  example  were  not  above  that  sum,  he 
woyld  receive  nothing.  So  that,  .if  a  man 
brought  an  action  for  trespass  or  libel,  and  the 
damages  recovered  were  only40f.  his  attorney 
would  not  be  awarded  a  farthing.  Th^e  bill 
alsQ  proposed  that  the  plaiotifiT  should  pay 
5  per  cent,  on  the  amount  aougbt  to  be  re- 
coveired  before  he  begins  bis  apj^ion.  He  was 
to  pay  another  5  per  cent,  as  a  deposit  for 
costs,  BO  that  a  man  who  wished  to  repover  a 
small  sum  must  pay  a  large  portion  of  it  he- 
Core  he  could  commence  ^  action.  If  an  at- 
torney were  employed,  all  he  would  be  paid 
\fQu\a  be  half  a  gumea.  What  was  the  con- 
sequence }  VV^y,  that  the  attorneys  would  pay 
themselves  in  fome  way  or  other ;  ^ind  they 
would  make  up  in  thp  quantity  what  was 
wanted  In  the  quality  of  the  cases ;  and  \f  they 
only  obtained  half  a  guinea  in  one  cas««  they 
would  take  care  to  get  some  other  twenty  or 
thirty  eases  with  which  to  go  into  court.  Thus 
it  would  be  seen  that  aqother  objection  to  these 
local  cpiirts  was,  tb^t  it  wpnld  be  the  iipiterest 
of  attorneys  to  stir  up  strife,  and  urge  men  to 
bring  actions. 

He  submitted,  therefore,  that  with  an  in- 
competent judge,  with  no  appeal  or  other 
sufficient  check  i — ^no  advocate  present  to  Vc^ep 
the  judge  right  j—no  attorney  to  have  any  in- 
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-llaeBce  with  the  judf^,  (for  no  attorney  of 
respectability  would  enter  these  courts, 
or  rather,  he  would  say,  that  no  attorney  of 
station,  or  weight,  or  likely  to  ha?e  influence 
wkh  the  jndjET^,  would  enter  them)  what  good 
could  be  expected  to  result  ?  This  bill  {^ave 
BO  appeal.  Without  an  appeal,  etren  if  you 
had  i^ood  men  at  atartingf,  the  judges  would 
deteriorate.  Look  at  the  courts  oi  requests. 
It  was  impossible  for  any  one  to  imagine 
the  ridiculoas  manner  in  which  the  busi. 
ness  was  there  conducted.  It  was  not  ac 
cording  to  law— it  did  not  pretend  to  be  law ; 
whereas  the  rules  of  law  ought  not  to  be  de- 
parted from  to  meet  the  supposed  hardship  of 
any  particular  case.  The  judges,  or  the  trades- 
men who  administered  law  in  the  courts  of 
requests,  solved  their  difficulties  by  cutting  the 
knot.  What  chance  was  there  that  any  roan's 
rights  would  be  attended  to? — ^Two  things 
were  necessary  to  keep  a  jadge  in  order ;  one 
-was  an  intelligent  bar,  and  theiother  a  court  of 
appeal  over  him.  Without  these  two  checks, 
'  few  judges  would  do  their  duty  in  a  manner  of 
which  the  country  would  approve.  No  more 
important  jurisdiction,  in  bankruptcy  for  in- 
stance, could  be  given  to  the  judges  of  the  land 
than  was  to  be  given  to  these /^iVpoerc/r^  courts. 
They  were  to  be  commissioners  in  lunacy.  A 
man  to  be  a  commissioner  in  lunacy  ought  to 
bave  great  intelligence  and  practice.  By  this 
bill  duties  were  thrown  on  those  judges  which 
they  never  could  fulfil.  Powers  were  given  to 
them  which  thby  never  could  execute.  A  more 
•  Ill-considered  measure  be  had  never  seen — He 
believed  it  to  be  a  measure  which,  when  under- 
stood, would  be  reprobated  from  one  end  of 
the  country  to  the  other.  He  believed  it  to  be 
prepared  without  that  knowledge  of  the  subject 
which  a  man  ought  to  have  who  undertook  so 
important  a  measure.  With  an  incompetent 
•court,  and  onerous  duties  to  execute,  it  was 
impossible  that  the  matter  could  work  well. 
He  should  give  all  the  points  to  which  he  had 
referred  his  most  strenuous  opposition,  and  he 
should  think  that  in  so  doing  he  had  conferred 
Che  greatest  benefit  which  he  had  it  in  his  power 
to  confer  on  the  country. 


NEW  BILLS  IN  PARLIAMENT. 


ETIDENCB. 

Tdb  following  is  the  bill  brought  in  by  Mr.  G. 
BuUer,  "  To  remove  Objections  t6  the  addnis- 
sion  of  Evidence  on  the  gtbund  of  Interest." 
It  recites  that  the  testimony  of  persons  called 
to  give  evidence  in  the  Courts  of  Common 
Law  and  Equity  is  now  in  many  cases  rejected, 
on  the  ground  of  their  being  interested  wit- 
nesses! and  that  such  exclusion  of  evidence 
has  a  tendency  to  obstruct  the  discovery  of 
truths  and  to  defeat  the  ends  of  justice ;  it  b 
therefore  proposed  to  be  enacted^ 


J.  That  no  oI)jection  shall  be  allowed  to  the 
competency  of  any  person  as  witness,  or  to  the 
admission  of  any  evidence  of  any  witness  in  any 
action,  suit,  trial  or  other  proceeding  of  whuc 
kind  soever,  whether  at  law  or  in  equity,  and 
whether  civil  or  criminal,  on  account  of  any 
interest  which  such  person  may  have  or  have 
hsd  in  such  proceeding,  but  that  the  testimony 
of  any  such  witness  shall  be  received,  notwith- 
standing any  such  interest. 

2.  That  nothing  in  this  act  contained  shall 
be  construed  to  authorize  the  examination  in 
any  such  action,  suit,  trial,  or  other  i)roceed- 
ing,  of  any  person  who  shall  be  either  in  name 
or  in  fact  a  party  to  such  action,  suit,  trial  or 
other  proceeding,  except  where  such  person 
would  have  been  competent  to  be  examined  if 
this  act  had  not  been  passed,  nor  to  authorize 
the  compelling  any  person  to  answer  any  ques- 
tion which  he  or  she  would  now  'by  law  be  ex- 
cused from  answering,  on  the  ground  that  such 
answer  would  tend  to  criminate  himself  or 
herself,  nor  to  authorize  the  admission  of  the 
evidence  of  husband  and  wife  for  or  against 
each  other  in  any  case  in  which  it  is  not  now 
admissible. 

3.  It  is  also  proposed  to  repeal  ss.  26  &  27 
of  3  &  4  W.  4,  c.  42,  by  which  witnesses  iA. 
terested  solely  on  account  of  the  verdict  were 
rendered  admissible,  subject  to  certain  re- 
strictions, and  the  names  of  the  witnesses  were 
to  be  indorsed  on  the  record. 


THE  CIRCUITS 
AND  STATE  OF  THE  COURTS. 

Mr.  Editor, 
I  AH  not  aware  that  the  pages  of  your  jour- 
nal contedn  any  allusion  to  the  disgraceful 
condition  of  many  of  the  Courts  at  our  assize 
towns.  As  those  at  Westminster  are  a 
reproach  upon  our  civil  architecture,  and^  a 
continual  source  of  annoyance  and  complaint 
among  professional  men,  it  would  seem  as 
though  the  authorities  in  the  country  had  com^ 
to  a  resolution  to  imitate  theul  in  their  mast 
disagreeable  features.  I  remember  some  time 
ago  being  in  the  Nisi  Prius  Court  at  Hertford, 
on  the  Home  Circuit,  and  having  nothing  better 
with  which  to  amuse  myself,  endeavouring  to 
imagine  by  what  possible  method  the  Court 
might  be  made  worse;  bat  the  evil  genius  of 
theplace  had  completely  surpassed  me  in  his 
invention.  I  drew  up  a  plan  somewhat  after 
the  following  fashion:— 

The  first  person,  whose  convenience  must  be 
altogether  neglected,  must  be  the  learned 
jW^?  himself, — and  in  order  to  keep  his  head, 
as  well  IIS  his  judgment  cool,  place  him  between 
two  d6orS,  which  when  opened,  shall  subject 
him  to  a  thorough  draught.  Instruct  the 
javelin-men  to  open  these  doors  every  ^^t 
minutes,  so  as  to  encourage  the  freest  ventila- 
tion.   That  his  lordship  may  have  anabun- 
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dance  of  light  thrown  upon  every  cause,  let 
there  be  but  one  window,  and  that  at  his  back  i 
take  care  that  this  shall  he  as  lar^e  as  a  church 
^Tlndow.  This  vast  body  of  li^ht  being  re^ 
Hfcted  from  the  white  payees  of  his  note-book, 
will  strike  very  agreeably  on  his  lordship's 
retina.  £n  passant,  I  may  observe,  that  this 
arrangement  will  prove  very  pleasant  to  the 
gentlemen  at  the  bar,  and  others  who  have 
the  felicity  of  sitting  immediateiy  opposite. 
Should  the  sun  pour  its  rays  directly  through 
the  window  upon  thfir  papers,  the  luxury  must 
be  indescribable.  The  lea*  natune  is  supposed 
by  a  fiction  to  be,  (at  least  during  the  assizes) 
subordinate  to  the  lejc  ^nffVa,  and  therefore 
much  regard  need  not  be  had  to  the  former. 
As  judges,  like  other  men,  have  their  ''exits 
and  entrances,"  it  would  be  as  well  to  provide 
a  retreat  for  these  distinguished  persons, 
through  a  double  tile  of  the  fair  sex,  and  also 
to  take  care  that  the  amount  of  accommoda- 
tion be  the  minimum,  and  by  no  means  the 
maximum.  We  have  heard  an  anecdote  told 
of  a  sheriiT  and  a  chief  justice,  once  upon 
a  time,  very  nearly  coming  to  a  quarrel,  in 
one  of  these  Courts,  in  consequence  of  the  ex- 
tremity of  both  parties,  and  the  improvidence 
or  the  indigence  of  the  county.  ''  Necessitas 
non  habet  legem,"  however,  and  the  affair  was 
amicably  settled,  without  much  ill-humour. 

A  ch-tpter  might  be  written  on  the  asset  of 
judges — on  the  awkward  efforrs  of  short  judges 
tu  reach  the  high  desk;  and  the  painful  at- 
tempts  of  tuU  judges  to  sit  down  to  low  desks. 
We  use  the  word  "  desks,"  but  such  accom- 
modation  is  seldom  given  in  assize  Courts,  the 
inclined  plane  on  which  they  write  for  seven  or 
eight  hours  daily  being  a  species  of  shelf  or 
ledge,  quite  immoveable.  At  the  last  Surrey 
assizes  Lord  Abinger  was  only  saved  from  a 
serious  fall  by  his  own  circumspection.  The 
chair  being  too  short,  had  been  placed  on  lumps 
of  wood,  without  being  fastened,  and  the  ve- 
jieriiblc  article  itself  tottered  and  creaked, 
«howing  that  it  must  have  been  a  remanet  from 
assize  to  afsize  for  many  years  past.  The 
Court  in  this  instance  was  detained  nearly  half 
an  hour,  whilst  the  carpenter,  the  under- she* 
rilf,  and  the  judge,  held  a  "  consultation,"  and 
the  jury  took  a  "view."  At  Kingston  a  sort 
of  canopy,  of  the  coarsest  materials,  is  erected 
over  the  judicial  seat,  fastened  to  two  poles, 
which  are  strongly  suspected  of  being  borrow- 
ed for  the  occasion  of  some  neighbouring 
barber,  and  returned  after  the  business  is  over. 
A  more  perfect  imitation  of  the  Punch  and 
Judy  proscenium  cannot  be  imagined.  The 
Courts  in  Surrey  are  perhaps  the  worst  in  the 
kingdom.  The'evil  in  this  county,  as  in  most 
others,  arises  not  so  much  from  want  of  space 
as  an  entire  want  of  arrangement.  1  cannot 
quit  this  branch  of  my  observations  without 
pointing  the  attention  of  the  profession  and 
the  public  (by  way  of  exception)  to  the  Maid- 
atone  Courts,  where,  in  this  respect,  the  ar- 
rangements may  serve  almost  as  a  model  for 
every  other  Court  in  the  kingdom,  save  West- 
minster itself. 

Next,  in  order  of  accommodation,  may  be 


placed  the  geidlemen  of  the  ba^,  iAkO  really 
seem  to  4ne  entitled  to  recover  compenaatioa 
against  the  hundred  or  the  county,  for  the 
mischief  done  to  their  gowns  alone.  Had  the 
gown-makers  arranged  the  matter  of  egrets 
and  ingress,  they  could  not  have  consulted 
their  own  interests  more  closely.  In  order 
that  trade  may  be  encouraged  amooir  the  robe 
makers,  we  recommend  all  architects  and 
others  high  in  authority  on  such  occasiona,  to 
compel  barristers  to  pass  through  a  dense 
crowd,  or  rather  mob,  the  more  dense  and 
promiscuous  the  better.  But  my  learned  fnend 
having  fought  his  way  to  the  bar,  be  has  lo 
fight  his  battle  over  again,  on  dtscovering  that 
for  one  hundred  and  fifty  gentlemen  accoia- 
modation  is  only  provided  for  about  one  fourth 
of  that  number.  At  Hertford  the  barristers 
in  the  second  row  are  placed  in  a  most  enviable 
situation,  being  backed  by  the  "  finest  pea- 
santry "  of  the  county,  whose  arms  and  cU>owa 
forno  a  resting-place  for  the  wig.  The  poniah* 
ment,  it  must  be  remembered,  is  by  no  means 
mitigated  by  the  post-pranditim  habits  of  our 
intelligent  and  inquisitive  countrymen.  1  know 
that  it  may  be  retorted  upon  me,  that  such 
sensitiveness  betrays  a  mind  "  more  nice  than 
wise."  But  I  should  like  to  kno«v  why  Courts 
are  so  constructed  that  one  cannot  be*'*  botli/' 
as  Lord  Stowell  observed  to  a  physician  upon 
the  well-known  adage.  It  may  be  also  said 
that  it  was  amidst  such  crowds  and  scenes  as 
this,  that  Aristophanes  drew  those  pictores 
which  are  now  immortal.  All  I  can  reply  is, 
that  if  the  shrewd  Greek  had  been  at  Hertford, 
he  would  have  found  it  "  no  joke." 

I  must  defer,  until  the  next  opportunity, 
much  more  that  I  have  to  say  upon  the  mreki^ 
tecture  ef  CourtSt  which  may  perhaps  be  not 
the  less  useful  at  this  period,  when  the  removal 
of  the  Courts  is  so  loudly  called  for,  and  so 
vehemently  responded  to  by  nearly  al|  profes- 
sional men.  Jaqoss. 

Temple,  Ides  of  March^  1841. 


STUDENTS  CORNER. 


817INO  ATTORNEY. 

I  am  not  aware  of  any  case  deciding  the 
question  put  by  "Lex,"  p.  279,  anlte\  but  I 
think  it  would  lie  held  that  an  attorney  ad- 
mitted in  the  Queen's  Bench  only,  might  be 
sued  in  the  Common  Pleas  or  the  Exchequer, 
provided  he  had  signed  the  rolls  of  those 
Courts.  C.  J.  B. 

[See  Cole  v.  Grwe.  1  Scott,  N.  Rep.  30; 
21  L.  0.295,    Ed.] 

The  queere  put  by  your  correspondent *'Lex," 
is  expressly  provided  for  by  the  4th  sect,  of  the 
1st  Vict.  c.  66,  (which,  it  is  presumed,  is  the 
act  referred  to  by  him)  whereby,  after  enacting 
that  an  attorney  admitted  in  one  of  her  Ma- 
jesty's Courts  of  Law  shall  be  at  libertv  to 
practise  in  any  other,  though  he  may  not  have 
been  duly  admitted  an  attorney  thereof,  is  u 
follows : — "  Provided  always,  that  any  attorney 
or  solieitor  prgcttMing  in  any  Court  of  Law  or 
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Scimty,  shall  be  solijeet  to  the  JuriMdhiioM  of 
^Mc^  Cuiiri  as  fully  and  completely  to  all  iutents 
and  purposes  whatsoever,  an  if  he  had  heen 
duly  admitted  an  attorney  or  solicitor  of  such 
Court/'  He  cannot  he  sued  in  a  Court  in 
which  he  does  not  practise,  or  has  noi  been 
admitted^  A.  A.  F. 

[He  must  siirn  the  roll  under  1  &  2  Viet,  c. 
45:   Eo.] 

S8TATS  rOR  LI rB  Oft  IN  fAIL. 

In  the  case  Ktated  by  C.  T.,  p.  279,  anie,  B, 
would  not,  I  think,  under  any  circumstances, 
take  an  estate  tail,  the  limitation  being*  to  his 
next  heir  at  law,  and  not  his  heir  male,  or  the 
heir  0/ hie  body ;  neither  would  the  expression 
"  to  continue  from  heir  to  heir  for  ever,"  be 
snffit'iently  strong  to  raise  that  estate  by  im- 
plication, so  that  in  the  absence  of  the  words 
of  procreation  considered  necessary  to  create 
an  estate  tail,  the  only  question  is,  whether  he 
took  a  mere  life  estate,  or  whether  ihe  rule  in 
Shelleffs  ca$e  would  operate  to  coalesce  the 
limitation  to  the  heir  with  the  life  estate,  and 
so  vest  the  al>solute  fee  simple  in  him.  Mr. 
Feame,  in  his  learned  essay  on  contingent 
remainders,  expressly  observes  that  although 
worda  of  limitation  grafted  on  the  words  heir 
male  or  heir  of  the  body  in  the  sing'ular  num- 
ber, may  convert  them  into  words  of  purchase, 
as  in  Archer^s  cate,  I  Rep.  b,  yet  those  words, 
thouj^h  in  the  singular  number,  if  not  attended 
with  %vords  of  limitation  upon  them,  are  not 
words  of  purchase,  Braley*i  case,  1  Vent.  230 ; 
ff'elkins  V.  IFhiting,  1  Bulsir.  219.  Now  tliis 
rule,  I  apprehend,  is  equally  applicable  to  a 
case  like  the  present,  where  the  difficulty  is, 
whether  the  devisee  takes  the  fee  simple  or  a 
life  estate,  as  to  one  where  it  is  doubted  whether 
a  life  estate  or  a  fee  tail  vests  in  him.  It  may 
perhaps  be  objected  that  the  words  *'  continue 
from  heir  to  heir  for  ever,"  would  in  a  will  be 
construed  as  words  of  limitation,  but  it  is  very 
doubtful  whether  that  expression,  as  well  as 
the  prohibition  against  alienation,  would  not 
be  considered  as  tending  to  a  perpetuity,  and 
therefore  void.  On  the  whole^  1  am  inclined 
to  think  that  B,  would  have  an  absolute  fee 
simple,  and  as  to  the  %vords  "  my  mind  lieiog 
that  the  said  premises  shall  not  be  sold  for 
ever,"  they  of  course  would  be  treated  as  a 
mere  nullity  as  tending*  to  interfere  with  that 
free  and  unrestrained  right  of  alienation  which 
Is  one  of  the  chief  incidents  of  a  fee  simple 
estate.  R.  M. 


WASTB   LAND   NEAR   HIGHWAY. 

I  think  fF.  V.,  p.  279,  ante^  is  mistaken  in 
stating  that  the  principle  of  waste  ground  near 
a  highway,  belonging  to  the  owner  of  the  ad- 
joining soil,  has  been  fully  recognized.  I  am 
aware  that  with  regard  to  a  freeholder,  the 

E resumption  generally  is  that  it  is  his  property; 
ut  where  the  adjoining  lands  are  of  copyhold 
tenure,  the  law  on  the  subject  seems  to  be  that 
the  waste  belongs  to  the  lord  of  the  manor. 
Not  liavinflT  access  to  the  Law  Journal,  I  have 
not  been  nble  to  refer  to  the  case  mentioned 


by  M^.  y.  (Dee  d.  Prinjjr  ^^^  Befteris  ir. 
Pearitf,  B  Law  Jour.),  neither  can  I  find  any 
case  in  such  the  contemporaneous  reports. 
There  can,  however,  be  no  doubt,  I  think, 
that  the  above  ia  Ihe  law  on  the  subject. 

A  COMVBYANCER. 
WILLS  ACT. 

In  answer  to  **  A  Youn?  Subscriber,"  p.  24S, 
ante,  I  think  it  seems  dear  that  the  aevised 
estate  there  mentioned  would  pass  under  the 
residuary  devise  to  C. ;  for  surely  if  it  were 
otherwise  intended  by  the  statute,  to  the  words 
"  that  where  any  person  to  whom  any  real  es- 
tate shall  be  devised  for  an  estate  tail  or  an 
estate  in  guaii  tail,''  (s.  32)  would  have  been 
added  "or  an  estate  in  fee  simple." 

R.  W.  S. 

SELECTIONS 
FROM  COHUESPONDENCE. 


Te  the  Editor  of  the  Legal  Observer, 

Sir, 
In  one  of  your  useful  articles,  p.  364,  headed 
"  Practical  Points  of  General  Interest,"  I  ob- 
serve  you  state,  that  where  no  judgment  has 
been  recovered,  the  innocent  holder  of  a 
security,  void  by  the  statutes  (16  Car.  2,  c.  7; 
9  Ann.  14)  cannot  recover.  Permit  me  to  re- 
mind you  of  the  5  &  6  W.  4,  c.  4 1. 

J.  B.  W. 

[This  act,  which  was  printed  11  L.  O.  290, 
*^nacts  that  securities  given  for  considerations 
arising  out  of  illegal  transactions  are  not  to  be 
void,  but  to  be  deemed  to  have  been  given  for 
an  illegal  consideration.    Eo] 

XZCLUBXOM  OF  ATT0RNST8  FROM  OFFICIAL 
APPOINTMENTS. 

i  beg  to  call  attention  to  a  subject  which 
I  cannot  but  consider  as  a  great  grievance, 
though  very  seldom  complained  of, — I  al- 
lude to  the  practice  in  motlern  acts  of  par- 
liament, relative  to  the  civil  and  criminal 
jurisprudence  of  the  country,  of  making  bar- 
risters of  difierent  years*  standing  the  only 
eligible  parties  to  take  legal  offices  created  liy 
those  acts.  There  are  the  Police  Courts  Acts, 
the  Reform  Act  (in  respect  of  revising  bar- 
risters) the  Municipal  Reform  Act,  the  Poor 
Law  Act,  in  respect  of  the  election  of  guardians 
(see  the  case  of  Egan  v.  Tho  Guardians  of  the 
Kensington  Union,  decided  only  a  few  weeks 
since,  where  a  barrister  was  actually  advertised 
for)  and  there  are  several  other  acts  which  I  do 
not  at  this  moment  call  to  mind.  The  subject 
derives  greater  importance  at  this  moment  from 
the  circumstance  of  the  new  Local  Courts  Bill 
being  brought  forward,  whereby,  no  doubt,  it 
will  be  enacted  that  the  judges  of  the  courts 
shall  l>e  barristers  of  at  least  so  many  years' 
standing.*    Now  as  this  act,  if  It  passes,  will 

*  Our  correspondent  is  for  once  mistaken* 
See  the  bill  printed,  ante,  p.  .309.  Eo. 
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necesianly  deprhe  « larf^e  nuHiber  of  London 
attorneyt  of  iiart  of  Cbeir  practice,  1  really 
think,  ill  coinmon  jnittce,  that  they  should  be 
indetimified  by  its  bein^  declared  that  attorneys 
of  a  certain  number  of  years'  atandinfi^  should 
alao  be  elifrible  as  jud&^es  of  these  courts,  and 
that  on  being  so  appointed  thev  should  there- 
upon be  struck  oft  the  roll,  and  cease  to  prac- 
tise. And  the*  justice  of  this  arrangement 
manifests  itself  more  completely  when  we  re- 
collect that  upwards  of  80,000/.  per  annum  are 
paid  for  the  annual  certificates, — a  most  odious 
tax  to  the  profession  individually. 

There  is  another  grievance  of  which  we  are 
properly  entitled  to  complain: — that  is,  the 
appointment  by  government  of  barristers  to 
the  posts  of  sorieitor  to  the  treasury,  and  other 
public  offices.  The  bar  generally  are  dis- 
tinguished by  a  high  bearing,  but  it  appears 
that  some  members  of  it  can  condescend  to 
the  low  estate.  ! 

In  conclusion,  my  advice  to  the  profession 
if,  to  ^'agitate,  agitate,"  and  never  cease  to  do 
to,  until  not  only  the  odioos  poll  tax  is  repealed, 
but  a  fair  distribution  of  tiie  good  things  be 
made  amoagtt  us. 

Ak  Attorkbt. 


CHAMBEE  PRACTICE. — TIME  TO  PLEAD. 

I  attended  a  summons  about  a  w^ek  silica, 
before  one  of  the  judges  for  time  to  plead. 
Hit  lordship  asked  where  the  venue  was  laid, 
«nd  what  was  the  nature  of  the  action ;  he  was 
told  the  venue  was  London,  and  therefore  the 
plaintiffcould  not  try  until  next  term  ;  and  that 
the  action  was  against  the  acceptor  of  a  bill  of 
exchange  aboffs  20/.,  upon  which  the  learned 
judge  refused  to  ^ive  a  day,  alleging  as  his 
reason,  that  in  actions  on  bills  of  exchange  a 
defendant  was  not  entitled  to  any  time. 

Now,  as  this  is  rather  a  sweeping  deciaidn, 
and,  as  I  conceive,  quite  a  new  point  in  prac- 
tice, which  almost  precludes  a  defence  On  a 
bill  of  exchange,  however  well  founded,  the 
profession  should  take  care  and  be  prepared 
to  plead  within  the  prescribed  time,  otherwise 
their  clients  must  submit  to  let  judgment  go 
by  default,  and  thus  be  compelled  to  pay  a 
debt  for  which  they  are  not  justly  liable,  and 
be  subjected  to  cosu  which  another  party 
ought  to  pay.  Deacon  v.  Sttgden',  Hilary 
Vacation,  l&L  G.  F. 


CHANCERY  REFORM.  . 

To  the  Editor  qftAe  Legal  Obeerder. 
Sir, 

Ik  the  last  number  of  the  Legal  Obaery^r 
it  is  said,  "Chancery  Reform  is  passive," 
and  truly  it  is  so;  and  why  nobody 
knows.  TTiis  torpor  of  the  "  powers  that 
be,"  ought  to  be  roused;  have  you  no 
means  of  doing  it  ? 

What  reason  can  there  be  for  the  non- 


publicattem  of  ordeft,  to  reform  such  a£Bces 
as  the  Six  Clerks',  which  Mr.  Pemberton  so 
ably  exposed  ? 

Peter  the  Second. 

[tt''e  agree  witli  otir  correspondent  that  it 
is  full  time  that  something  should  be  done 
in  this  matter.  The  debate  on  the  bill  for 
the  Administration  of  Justice  in  Equity, 
which  was  to  have  come  on,  on  Monday 
next  (22d,)  is,  we  understand,  still  further 
postponed,— for  what  reason,  we  must  say, 
we  can  hardly  understand.  En.] 


SUPERIOR  COURTS. 


Eflclr  Cgantenor'if  Court. 

PARTNERS. — CONCEALMENT. 

Partners  for  building  houiei^-one  proposed 
a  building— the  other  objected^^he/vrmfr 
employed  a  third  pereon,  and  in  his  name 
obtained  from  the  partnership  a  lease  of 
the  ground,  and  erected  the  proposed  build- 
ing, concealing  the  facts  from  his  partner: 
Held,  that  this  partner  was  entitled  to  shttre 
in  the  profits  of  the  building. 

Sonier,  the  plwntiff,  is  a  builder,  and  the 
defendant,  Bowden,  is  a  carpenter.  They 
entered  into  partnership  for  building  bouses, 
and  disposing  of  them  \?hcn  built.  With  that 
view  they  took  building  leases  of  some  land 
in  or  near  Shoreditch,  London,  and  car- 
ried on  a  successful  speculation  in  building 
and  selling  houses  until  they  had  secured  the 
whole  of  the  ground  rent  to  the  landlord, 
after  Which  they  had  several  plots  of  the  land 
^ft  free.  On  one  of  these  the  defendant 
Bowden  proposed  to  erect  a  publlc-hoose,  but 
the  plaintiff  was  unwilling  to  hazard  anything 
of  that  kind,  because  it  was  uncertain  whether 
they  could  get  a  license,  and  because  they  had 
been  unsuccessful  in  such  a  building  on  a 
former  occasion,  hi  (hl«  state  of  circum- 
stances  Bowden  determined  to  take  the  ground 
and  build  a  public-house  ou  his  own  account; 
and  keeping  this  determination  a  secret  from 
his  partner,  be  sent  his  foreman,  Brading,  the 
other  defendant,  to  bargain  with  Souter  for 
the  ground  in  question ;  and  Brading  finally 
obtained  a  lease  of  it  from  both  the  partners, 
at  a  rent  of  241,  a-year.  Bowden,  througii  the 
agency  of  Brading,  whom  he  represented  to 
be  the  principal,  built  a  public-houSe,  which 
ho  called  "The  Wenlock  Arms,"  in  St. 
Ijeonard's,  Shoreditch^  and  he  employed  ihm 
plaintiflf  as  the  builder.  The  license  was  after- 
wards Obtained,  and  the  housf  was  opened  as 
Brading's,  add  it  proved  a  successful  specula- 
tion,  for  it  became  in  a  year  or  two  so  valu- 
able that  the  defendant  Bowden  demanded  for 
It  a  rent  of  76/.  a-year,  and  a  fio«  of  dOOOf. 

3"f '■'■;'  having  taken  place  between  himself 
and  Brading,  the  circalttHanease«ttne«ted  with 
the  taking  of  the  land  and  ihc  er^tflion  ^  the 
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-boute  came  to  tlie  knowledge  of  the  plaintiff  In 
the  year  1836,  and  be  filed  the  bill,  pniving  for 
a  declaration  tbat  the  dealing*  tbrou^h-Bradin^ 
and  tbe  concealment  was  a  violation  of  the 
partnersbip,  and  that  tbe  plaintiff  was  entitled 
to  partici|mte  in  the  advantages  derived  from 
(he  erection  of  tbe  bouse.  , 

Mr.  Bethell  and  Mr.  Anderdan,  for  the 
pkdntiff,  submitted  that  the  transaction  by 
Bowden  through  Brading  was  a  fraud  on  the 
^partner,  and  could  not  stand.  They  referred, 
to  the  case  of  BrooAman  v.  Rothiohild,^  in 
which  the  Court  bad  distinctly  maintained  the 
-principle  that  concealment  between  principal 
and  agent  vitiated  the  dealing,  and  that  deei- 
'•lon  was  affirmed  on  appeal  by  the  House  of  • 
•Lords. 

Mr.  fFwrmm  and  Mr.  Bacon,  for  Bowden, 
niaintaiDed  that  no  injury  had  been  done  to 
the  plaintiff,  as  he  fixed  the  value  of  tbe  land 
-himself  in  the  negotiation  between  him  and 
Brading,  and  received  the  whole  sum  that  be 
aaked.  The  only  fault  Bowden  had  been 
guilty  of  was  -that  of  concealing  the  part  be 
took  in  the  traniactiona,  which  he  probably 
did  not  from  any  fraudulent  motive,  bot  from 
some  weak  feehnf  that  he  might  excite  tbe 
jealousy  of  the  plaintiff.  It  was  admitted  that 
no  higher  price  could  be  got  for  tbe  laud,  and 
the  defendant  had  expended  1700/.  on  the 
house, — ^giving  the  plaintiff  tbe  preference  to 
perform  the  builder's  work.  He  was  no 
sufferer  by  the  transaction^  and  he  ought  not 
to  be  let  in  to  participate  in  the  benefits  of  a 
speculation  to  which  be  would  not  be  a  party. 

Mr.  Stuart  and  Mr.  fFood,  for  Brading, 
claimed  costs  from  .the  plaintiff,  as  Brading 
had  been  an  innocent  party  to  the  transaction, 
and  he  had,  wlien  required,  given  all  the  in- 
formation in  his  power  on  the  subject  of  his 
agency. 

The  Lord  €hanceU§r,  without  hearing  the 
reply,  aaid  that  a  transaction  of  this  kind  be- 
tween partners  could  not  be  allowed  to  stand. 
If  an  agent  went  to  a  landlord,  his  employer, 
and  obtained  a  profitable  lease  for  another 
person,  in  the  benefits  of  which  he  himself  was 
to  participate,  a  Court  of  Bquity  would  not 
allow  him  to  take  those  benefits ;  and  the  case 
was  equally  strong  with  respect  to  partners,  as 
Uetweea  pHrineipafand  agent.  It  was  said  that 
the  plaintiff  in  the  present  case  felt  unwilling 
to  hazard  the  speculation  of  building  a  public- 
house,  and  therefore  he  had  no  right  now  to 
claim  the  benefit  of  it,  when  built  by  his  part* 
ner;  but  how  was  any  person  to  know  what 
would  have  been  the  effect  on  the  plaintiff's 
mind  if  Bowden  had,  as  it  was  his  duty,  point- 
ed out  to  the  plaintiff  the  advantages  tbat 
might  be  derived  from  building  the  house  in 
that  particular  situation?  Tbe  defendant 
Bowden  had  been  guilty  of  a  breach  of  trust 
in  dealing  with  the  property  by  concealment 
from  his  partner  as  he  had  done,  and  tbe 
phdntiff  was  entitled  to  have  an  account  of  tbe 
profits  made  by  the  transaction,  and  to  his 

•  3  Sim.  153;  8.  C.  on  appeal,  2  Dow  & 
Claris,  188.  ^^ 


•hare  of  them;  and  tlie  defendant  Bowden 
should  pay  the  costs.  With  respect  to  Brad- 
ing he  bad  been  a  sufferer,  and  it  was  for  the 
defendant  Bowden  to  say  how  far  he  ought  to 
save  him  from  tbe  consequences  of  the  situa- 
tion into  which  he  had  brought  him.  There 
was  no  doubt,  however,  that  Brading  knew  the 
position  of  the  parties,  and  %ras  therefore  not 
wholly  innocent.  He  could  not  have  costs 
from  tbe  plaintiff,  but  the  defendant  Bowden 
ought  to  pay  his  costs. 

Souier  V.  Bowden  and  Brading, — Sittings  at 
Lincoln's  Inn,  December  1840. 
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PERFORMANCE     OF     CONTRACT. — SCRIP    FOR 
RAILWAY  SHARKS. 

A  purchaser  qf  scrip  certificates  in  a  joint 
stock  compttnff  created  by  act  of  parliament^ 
who  has  not  signed  any  contract ^  but  meretp 
paid  a  sum  qf  money,  cannot  be  compelled 
to  pay  up  any  calls^  or  to  indemnify  ^^^ 
person  of  whom  he  purchased  against 
any  claims  upon  the  company,  (f  hispur-- 
chase  were  made  before  the  passing  of  the 
act  by  which  the  cwnpany  was  subsequently 
incorporated. 

The  bill  in  this  case  was  filed  for  the.per- 
formance  of  an  alleged  contract  between  the 
plaintiff  and  defendant  for  the  sale  and  pur- 
chase of  forty  shares  in  the  Bolton  and  Preston 
Railway  Company,  and  the  prayer  of  the  bill 
was,  that  tbe  defendant  might  be  decreed  to 
complete  the  purchase  of  such  shares;  to  pay 
up  all  calls  that  had  been  made  in  respect 
thereof,  and  indeoinifv  the  plaintiff  against  any 
future  calls  tbat  roii^ht  be  made,  and  that,  if 
necessary,  ft  might  be  referred  to  the  master 
to  settle  a  proper  indemnity  for  such  purpose. 

It  appeared  that  arrangements  were  made 
for  forming  the  company  in  question  in  the 
beginning  of  the  year  1836,  and  that  in  July 
in  that  year,  a  sufficient  number  of  subscribers 
baring  been  obtained  by  advertisements  and 
other  means  to  comply  with  the  standing 
orders  of  the  House  of  Commons,  whidi  re- 
quires that  a  certain  number  of  shares  shall  be 
subscribed  for  before  any  bill  can  be  introduced 
into  parliament  to  form  a  company,  a  bill  was 
introduced  into  the  House  of  Commons,  bnt 
the  act  by  which  the  company  was  formed  did 
not  pass  till  the  15tl^of  July,  1837.  As  soon 
as  the  bill  was  introduced,  certain  scrip  certifi- 
cates were  issued,  which  purported  to  give  the 
holders  certain  shares  in  the  company,  and  the 
plaintiff  having  become  possessed  bv  purchase 
of  forty  of  these  certificates,  he  m  August, 
1836,  sold  them  to  the  defendant  who  paid 
him  3/.  for  each.  The  speculation  not  proving 
so  successful  as  was  anticipated,  the  defendant 
refused  to  recognise  his  purchase,  contending 
that  as  the  transaction  between  him  and  the 
plaintiff  took  place  before  the  passing  of  the 
act,  he  was  not  bound  by  it,  ana  the  plaintiff 
having  paid  six  calls  on  the  shares  so  sold,  and 
being  required  to  pay  two  more,  filed  his  pre- 
sent bill. 
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ferred  to  in  the  Btandin)^  orders,  still  he 
not  a  proprietor,  but  if  the  ect  passed  be 
would  become  one.  The  person  to  whom  he 
assigos  his  scrip  certificates  does  not  do  any 
act  to  make  himself  liable;  he  does  not  exe- 
cute the  parliamentary  contract,  nor  sign  any 
agreement,  but  all  he  does  is  to  psiy  a  sum  of 
money.  The  whole  of  the  argumeol  on  Che 
part  oi  the  plaintidf  is,  that  the  defendant 
having  possessetl  himself  of  the  certificates,  it 
must  be  supposed  that  by  law  he  Is  become 
liable  to  all  qlaims  that  may  be  made  upon  llie 
plaintiff  in  respect  of  them,  and  that  it  it  ne- 
cessary for  him  to  do  some  act  by  ^vhich  the 
plaintitf  may  be  indemnified ;  but  no  suck 
special  imidied  contract  can  be  raised^  and 
various  act«»  such  as  the  passing  of  the  act,  &c , 
must  concur,  before  he  could  become  pro- 
prietor ;  and  the  question  was,  whether  it  was 
a  contract  in  all  events  to  become  a  pro- 
prietor, which  he  did  not  think  it  was. 

Bill  dismissed,    with    costs.  —  Juckeom  ▼• 
Cocker,  March  Uth  &  12th,  1841. 


Guem'if  9Bnic|. 
[Before  the  Four  Judges.] 


llnney  and  IFalker^  for  the  plaintiff,  con^'f  and  that  the  parliamentary  contract  is  that  re* 
tended  that  all  transactions  which'  took  place 
-  after  the  company  was  formed^  though  before 
the  act  passed,  'were  confirmed  by  the  act; 
that  the  defendant  had  by  his  purchase  of  the 
scrip  certificates  put  himself  in  the  place  of 
the  plaintiff,  and  that  the  plaintitf  having  made 
himself  liable  to  all  calls  that  might  be  made 
to  the  limited  amount  prescribed  by  the  act, 
there  was  an  implied  contract  on  the  part  of 
the  defendant  to  indemnify  him. 

Kindertley  and  Jamet  Russell,  contrh,  in- 
sisted that  there  was  no  complete  contract  by 
which  the  defendant  could  be  bound,  aud 
there  was  great  question  as  to  the  legality  of 
such  transactions.  In  Jasephus  v.  Ferrar^  3  B. 
&  C.  639,  Lord  Tenterden  said  ihey  were  like 
buying  and  wagering  for  an  act  of  parliament, 
and  it  was  a  qu&itiun  of  grave  doubt  whether 
they  could  be  made  the  subject  of  an  action  at 
law.  The  scrip  certificates  were  also  signed 
only  by  two  members  of  a  committee,  whereas 
the  share  certificates,  according  to  the  direc- 
tions of  the  act,  were  to  be  signed  by  the 
secretary,  and  sealed  with  the  common  seal. 

The  hfaster  of  the  Rolls  said,  that  the  bill 
was  filed  for  the  specific  performance  of  an 
agreement  for  the  purchase  of  certain  railway 
certificates.  In  July  1836,  certain  persons 
having  proposed  to  apply  to  parliament  for 
the  construction  of  a  railway  from  Bolton  to 
Preston,  entered  into  subscriptions  for  the 
purpose.  Two  things  were  important;  first, 
that  they  should  provide  for  a  due  contri- 
bution of  the  necessary  expenses;  and  se- 
condly, that  they  should  comply  with  the 
regulations  of  parliament,  which  reiiuired  that 
the  contract  should  be  signed  in  a  particular 
manner.  The  subscription  contract  must  be 
signed  before  the  act  passed,  but  the  pro- 

Erietorship  was  the  result  of  the  power  given 
y  the  act.    The  original    subscribers    had 
taken  upon  themselves  to  grant  certificates, 
%yhich  were  called  scrip  certificates,  to  dis- 
tinguish them   from  certificates   for  shares. 
Such  certificates  were  not  only  granted,  but 
bought  and  sold,  and  were  frequently  made 
the  means  of  fraud  and  gambling  to  a  great 
extent.    Whether  they  were  legal  iu  any  event 
was  a  question  of  most  serious    considera- 
tion ;  but  it  was  not  necessary  to  decide  it  on 
the  present  occasion,  for  here  there  was  no 
question  of  mal-practice,  and  the  Court  must 
see,  therefore,  whether,  according  to  the  facts, 
the  plaintiff  was  entitled  to  the  relief  sought. 
The  subscription  contract  was  8igne<l  the  1 6th 
July,  1836,  and  what  took   place  was  uhat 
occurred  on  other  similar  occaiions.    Certain 
persons  having  done  such  acts  as  to  induce 
parliament  to  grant  a  bill,  certificates  were 
issued,  which  expressed  thut  the  holders  hav- 
ing signed  the  subscribers*  agreement  and  exe- 
cuted  the  parliamentary  contract,  were  the 


LEASE. — STAMP. 

A  lease  wns  executed  hjf  the  agent  of  h.^ 
and  some  time  a/terwnrds  it  was  discovered 
that  there  was  a  mistake  in  it, — this  mis* 
take  was  rectified,  and  A.  in  person  tkem 
re^executed  the  lease  by  drawing  a  dty  pen 
wer  her  name,  and  delivering  it  in  tke 
usual  manner.  Held,  that  this  second  sm« 
the  only  valid  execution,  and  that  no/reMk 
stamp  was  necessary  to  make  ike  teaee 
available. 

This  was  an  action  of  covenant,  brought 
for  nonpayment  of  rent  due  under  a  lease. 
Plea,  non  est  factum.  It  appeared  that  the  lease 
had  been  in  fact  executed  by  a  stranger  on  be- 
half of  the  defendant,  but  a  mistake  was  sifter- 
wards  discovered,  and  the  defendant  re-ex- 
ecuted it  by  passing  a  dry  pen  over  the  name» 
end  then  went  through  the  form  of  a  re-deli- 
very.  This  took  place  some  time  after  the 
first  execution.  It  was  therefore  objected  that 
a  fresh  stamp  was  necessary,  and  that  for  want 
of  it  the  instrument  could  not  be  received  in 
evidence.  It  was  however  admitted — a  ver- 
dict was  given  for  the  plaintiff,  and  a  rule  for  a 
new  trial  had  since  been  obtained. 

Mr.  Piatt  and  Mr.  Temple  shelved  canse 
against  the  rule.  The  lease  was  necessarily 
re -executed,  because  the  schedule  had  been 
altered,  and  it  was  necessary  to  make  the  coun- 
terpart correspond  with  the  lease.  The  mere 
rectification  of  a  mistake  does  net  create  a 
fresh  instrument.      Kershaw  v.  Cox.^-     This 


proprietors  of  shares  to  the  amount  expressed    case  was  confirmed  by  Knillyi.  fFilliams,^  Cole 


in  such  certificates;  but  the  proprietorship 
could  not  be  constituted  till  after  tue  act  was 
obtained.  Assuming  that  the  first  holder  was  a 
person  who  had  signed  the  subscribers'  agree- 
ment, and  executed  the  parliamentary  cpntract. 


V.  Parkin,^  and  Sawtdl  v.  LowdonA  There 
was  in  law  but  one  execution,  and  but  one  in- 


*  3  Bsp.  246- 
«l*2£a8t47l. 


b  10  Bast.  431. 
d5Taont.d59. 


Superior  Courts:  Queen's  Bench. 


391 


fttrument.  Bifrom  ▼.  Thomson,^  Tn  tbat  cue 
tliere  was  an  insertion  of  words  in  a  bill  after 
delivery  to  the  payee;  and  it  was  held  tbul 
tlie  insertion  did  not  operate  so  as  to  ooake  it  a 
new  instrument,  nor  so  as  to  require  a  fresh 
Btamp.  In  this  case  there  was  a  mere  alter- 
ation for  the  purpose  of  correcting  a  mistalce. 
There  was  but  one  execution;  for  the  mere 
formal  signature  in  the  first  instance  was  not 
an  execution  within  the  meaning  of  the  parties. 
The  first  execution,  too,  was  not  shewn  to  have 
been  made  with  authority,  so  that  that  which 
was  made  after  the  alteration  was  the  only  valid 
execution  ;  and  the  law  will  presume  it  to  have 
|>een  the  only  one  that  took  place.  9Faugh  v. 
£uuelS  All  the  cases  already  cited  shew  that 
if  this  had  heen  the  correction  of  a  mistake  in 
&  bill  of  exchange,  the  instrument  would  not 
have  been  affected  by  it ;  and  in  Mntter  v.  MiU 
lerjs  Mr.  Justice  Ashhunt  says,l>  that,  "  the 
principle  on  which  a  deed  would  have  been 
avoided  extends  to  the  case  of  a  bill  of  ex- 
chans;e.  All  written  contracts,  whether  by  deed 
or  nor,  are  intended  to  be  standing  evidence 
against  the  parties  entering  into  them.  There 
is  no  magic  in  parchment  or  wax."  Here  the 
execution  was  in  fieri  only  until  the  deed  was 
complete.  In  Jones  v.  Jones}^  immediately 
after  a  conveying  party  had  executed  a  mar- 
riage settlement,  and  before  the  execution 
or  asaent  by  any  other  party,  the  father  of  the 
intended  wife  objected  to  a  clause  :  the  objec- 
tion was  acquiesced  in,  and  the  clause  struck 
eut;  and  then  the  conveying  party  imme- 
diately re-executed,  and  the  other  parties  ex- 
ecuted ;  and  the  Court  of  Exchequer  held  that 
the  execution  was  in  fieri  only,  and  that  no 
fresh  stamp  was  necessary.  In  Spicer  v.  Bur- 
gess) the  defendant  hud  exeented  a  release  to 
one  of  his  witnesses,  and  had  given  it  to  his  at- 
torney. At  the  trial  it  appeared  that  another 
witness  would  require  to  be  released.  His 
name  was  accordingly  inserted  in  the  release, 
and  the  defendant  re-executed  it  before  it  had 
been  delivered  to  either  witness.  It  was  held 
that  no  fresh  stamp  was  necessary.  Here  it  is 
found  expressly  that  the  first  person  executed, 
and  the  other  adopted  the  execution  ;  so  that 
in  every  way  there  must  be  deemed  to  have 
been  but  one  execution,  which  took  place  after 
the  correction  of  the  mintake ;  and  the  deed 
therefore  was  properly  admissible  in  evidence. 
Mr.  Erie  and  Mr.  Cowan,  in  support  of  the 
rule.-— The  argument  on  the  other  side  pro* 
ceeds  on  a  fact  not  to  be  found  in  the  notes  of 
the  trial,  namely,  that  it  was  the  person  by 
whom  the  lease  was  Ust  executed  that  was  in- 
tended to  be  the  lessee.  But  that  is  just  the 
very  question  which  this  double  execution 
necessarily  raises.  I'he  case  of  Jones  v.  Jones 
is  not  in  point  j  for  there  all  the  parties  were 
present,  and  the  act  of  execution  was  stopped 
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in  the  midst,  and  the  whole  business  of  the 
meeting  was  at  once  done  over  again.  There 
the  proceeding  really  was  in  fieri:  here  it  was 
not.  In  the  same  manner  in  Spicer  v.  Burgess, 
the  deed  was  never  out  of  the  hands  of  the 
attorney,  but  remained  with  him  when  the 
second  name  was  put  on  it.  But  even  there, 
it  was  said  that  if  an  iiUerarion,  so  made, 
was  a  material  one,  the  deed  must  have  a  new 
stamp.  Now  here  the  alteration  was  most 
material,  for  it  was  a  substitution  of  one 
party  for  another;  and  where  a  man  meant 
to  execute  as  an  attorney,  but  did  execute 
in  his  own  name,  he  was  held  personally 
liable.  Appieion  v.  Binks,^  If  so,  that  other 
could  not  have  re-executed  the  deed  without 
making  it  altogether  a  fresh  instrument,  as  being 
between  different  parties.  The  first  execution 
made  this  a  complete  instrument,  and  delivery 
was  not  necessary  to  render  it  effective  between 
those  whose  signatures  were  attached  to  it. 
Doe  d.  Garnons  v.  Knighl}  It  cannot  be  as- 
sumed here,  as  it  has  been,  for  the  sake  of  the 
argument,  that  the  first  execution  was  without 
authority,  and  there  is  no  evidence  on  the 
point ;  but  there  is  evidence  the  other  way, 
for  the  act  of  the  party  who  first  executed  the 
lease  was  a  distinct  declaration  that  ahe  exe- 
cuted  it  as  her  act  and  deed.  If  after  that 
there  was  an)r  irregularity  in  the  deed,  and  any 
amendment  in  it  was  necessary,  there  should 
have  been  a  formal  re-execution  j  and  in  that 
case,  it  is  clear  that  a  fresh  stamp  must  have 
been  affixed  to  the  instrument.  In  substance, 
all  this  did  take  place,  except  the  putting  a 
fresh  stamp  to  the  lease,  and  the  want  of  that 
made  it  inadmissible  in  evidence. 

Lord  Penman^  C.  J, — It  appears  to  me  that 
this  rule  must  be  discharged.  The  question 
is,  whether  the  defendant  had  made  herself 
liable.  She  had  drawn  a  dry  pen  over  the 
names  which  she  found  affixed  to  this  lease, 
which  were  her  own  names,  and  had  done  so 
under  the  impression  that  a  re-execution  of 
the  instrument  by  her  %vas  necessary,  and  this 
was  to  recognise  the  circumstance  of  her  heing 
the  party  who  was  really  interested  in  this 
lease.  Supposing  that  she  was  so,  then  all  the 
circumstances  shew  that  the  transaction  was 
in  fieri,  and  till  what  la  for  convenience  sake 
called  the  second  execution  had  taken  placr» 
there  was  no  valid  lease.  The  stamp  wus  not 
pretended  to  be  insufficient  for  one  execution, 
and  as  I  am  of  opinion  that  we  are  bound  to 
treat  this  but  as  one  execution.  I  think  there 
was  no  want  of  a  fresh  stamp  on  the  in^trument. 

Mr.  Justice  Z////MM/(er.-^I  am  entirely  of  the 
same  opinion.  The  alteration  being  made  be« 
fore  all  that  was  required  to  he  done  had  heen 
completed,  no  fresh  stamp  was  necessary.  The 
drawing  of  a  pen  over  a  name  under  circum. 
stances  such  as  these,  shows  that  the  person 
doing  it  meant  to  ratify  the  previous  act  of  her 
ajfcnt,  anil  the  ratification  being  made  before 
the  instrument  was  complete,  the  instrument 
itself  is  by  law  sufficient. 

Mr.  Justice  y/rWMow.— The  alteration  here 
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Wit  merelr  made  to  reiid«r  the  eotinterpart 
corresponaent  with  the  lease.  That  does  not 
make  a  fresh  stamp  necessary.  The  defendant 
here  at  first  execated  the  instrument  by  the 
hands  of  another  person,  and  afterwards  re* 
executed  in  person.  This  re-execution  being 
made  after  the  alteration  had  been  made,  most 
be  considered  as  the  only  execution,  for  till 
then,  the  transaction  was  in  Jieri,  and  conse** 
qnently  no  fresh  stamp  is  necessary. 

Mr.  Justice  Coleridge, — If  the  party.exe* 
cnting*  this  instrument,  after  the  alteration 
was  made,  had  been  deceived  as  to  there  being 
any  alteration  whatever  in  it,  or  not  truly  in* 
formed  what  that  alteration  was,  and  it  had 
nevertheless  been  a  material  one,  changing  in 
any  way  the  real  nature  of  the  instrument,  the 
argument  on  the  part  of  the  defendant  might 
have  been  sustained ;  but  on  the  facts  of  this 
case,  it  appears  clear  to  me,  that  by  the  alte- 
ration,  the  instrument  had  only  been  made 
what  the  parties  intended  it  to  be  at  the  time 
of  the  first  and  informal|executioB.  The  tran> 
saction,  therefore,  was  only  in  fieri  up  to  the 
time  of  the  second  execution,  and  that  second 
execution  first  rendered  the  instrument  com- 
plete, and  so  no  new  stamp  was  necessary. 

Rule  discharged. — Diwon  v.  Thgrnptan.  H.  T. 
1841.    Q.B.F.J. 


eueen'iT  3kiic^  9rxcticr  Court 

ATTORNEY  AND  CLIENT. — ILLBGALITT  OF  CON- 
SIDERATION.— WARRANT  OF  ATTORMBT. 

Jn  attorney  gave  a  warrant  of  attorney  to 
his  client  to  induce  her  to  forego  pro- 
ceedingi  on  a  rule  obtained  by  her  for 
striking  the  attorney  of  the  roll.  The 
Court  set  aside  the  warrant  of  attorney  on 
the  ground  of  the  illegality  of  the  consi^ 
deration. 

In  this  case  a  person  nsmed  Goodman,  an 
attorney,  had  been  employed  by  a  lady  of  the 
name  of  Kirwao,  to  conduct  certain  business 
for  her  as  an  attorney.  In  the  course  of  the 
transactions  in  which  he  was  so  employed,  he 
so  far  misconducted  himself,  that  a  rule  was 
obtained  for  the  purpose  of  striking  him  off 
the  roll.  He  then  applied  to  Mrs.  Kirwan  to 
stay  proceedings  against  him,  and  offered  to 
give  her  a  warrant  of  .attorney  for  a  certain 
sum  to  induce  her  so  to  do.  She  accordingly 
consented,  and  the  attorney  executed  the  ivar- 
rant  in  question.  The  sum  secured  not  being 
liquidated  by  Goodman,  Mrs.  Kinvan  became 
pressing  for  payment.  Thesiger  applied  then 
for  a  rule  to  shew  cause  why  the  warrant  of 
attorney  should  not  be  set  aside,  on  the  ground 
of  the  illegal  consideration  moving  from  Mrs. 
Kirwan  to  Goodman.    Against  this  rule 

ffhaieley  shewed  cause,  and  contended  that 
under  such  circumstances  the  Court  would 
not  assist  Goodman  in  his  attempt  at  ingra- 
titude and  misconduct. 

Thesiger  supported  the  role,  and  cited  the 
case -of  Pool  v.  Bousfield^  1  Camp.  66,  where  it 
was  held  that  an  agreement  by  the  payee  of  a 
Dill: 01  exchani^e,  to  discharge  a  person  liable 


upon  it,  in .  eonaideratioir  that  the  latter  iroiikl 
not  move  the  Court  of  King's  Bench  against 
him,  is  illegal  and  void.  This  was  a  direct 
authoriu  in  support  of  the  present  api^ica- 
tion.  There  the  proceeding  which  the  person 
liable  on  the  bill  of  exchange  agreed  to  for»o 
was  an  application  to  the  Court  that  the  plain- 
tiff might  answer  the  matters  of  ao  affidaTic 
Their  case  was  therefore  strictly  analogons  to 
the  present.  Cur.  aiv,  vuli. 

fniliams,  J.,  was  of  opinion  that  the  present 
case  came  mthin  the  principle  of  Pool  v.  AMrt- 
field,  which,  with  other  cases,  decided  that 
agreements  to  check  inquiries  into  the  mis- 
conduct of  others  were  contrary  to  public 
policy,  and  therefore  securities  given  in  pur- 
suance  of  those  agreements  could  not  be 
allowed  to  stand.  If  an  attorney  miscon- 
ducted himself  in  his  professional  capacity, 
and  an  inquiry  with  respect  to  his  condact 
was  commenced,  it  ought  to  have  been  allowed 
to  proceed.  The  present  security  was  given. 
to  stifle  and  smother  that  inquiry,  and  there- 
fore was  clearly  contrary  to  public  policy.  It 
could  liot  therefore  be  allowed  to  remain  in 
force.  The  present  rule  must  consequently 
be  made  absolute. 

--_.      ,  Rule  absolute. 

fFhateley  moved  for  a  rule  to  revive  tbe 
rule  for  striking  Goodman  off  the  roll. 

Rule  granted.— A7rmtf»  v.  Goodman.  H.  T. 
1841.    Q.B.P.  C. 

ATTORNEY.— ARTICLED  CLERK.— REFITHDIHO 
PREMIUll. — ASSIGNMENT. 

The  Court  will,  when  it  appears  thai  from 
certain  differences  arising  between  an  arti- 
cled clerk  and  his  master,  it  cannot  &e  «»- 
pected  that  they  can  proceed  together  in 
the  relation  of  master  and  clerk  (k>wM  to 
the  ejppirtuion  of  the  period  stated  in  the 
articles,  direct  that  the  clerk  shali  be  as- 
signed, and  refer  it  to  the  master  to  deter-^ 
mine  what  amount  of  the  premium  paid  to 
the  master  shall  be  refunded  to  the  clerk. 
Ball  applied  for  a  rule  to  shew  canse  why  ' 
an  articled  clerk  should  not  be  assigned  by 
his  present  master  to  another  attorney,  and 
why  it  should  not  be  referred  to  the  master  to 
determine  what  amount  of  the  premium  paid 
with  the  clerk  should  be  returned.    It  ap. 
pwed    by.  the   affidavit  on  which   the   ap- 
plication was  founded,  that  a  premium   of' 
600  guineas  had  been  given  with  the  clerk. 
After  serving  some  time  certain  differences 
arose  between  the  master  and  the  clerk,  and 
which  were  of  such  a  character,  as  to  prevent 
the  continuance  of  the  relation  of  master  and 
articled  clerk  until  the  end  of  the  period  over 
which  the  articles  extended.    Under  these  cir- 
cumstances the  present  application  was  made, 
rhe  object  of  it  was  that  the  clerk  might  be 
sssigned,  and  that  it  might  be  referred  to  the 
master  to  determine  what  amount  of  the  pre- 
mmm  ought  to  be  returned  by  the  master  to 
the  clerk. 

^Uiams,  J.— You  may  take  a  rule  nisi, 
E^  parte  Groves,  H.  T.  1841.    Q.  B.  P:  C. 
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INTSnPLBADBR  A€T. — CLAIMANT. —  COSTS.— 
SHERIFF. — JUDGE. 


The  Court  will  ml  grant  to  n  tucceu/ul 
ciaimant  the  costs  ^  an  application  under 
the  Interpleader  Jet,  to  a  judge  at  cham^ 
here,  where  the  parties  have  not  gone  he/ore 
a  judge,  and  the  execution  creditor  has 
abandoned  his  proceedings,  but  will  leave 
the  claimant  to  bring  his  action  either 
against  the  sheriff  alone,  or  against  him  and 
the  plaintiff  in  the  action* 

In  this  case  a  writ  oifi./a.  had  been  issued 
to  the  sheriff,  commanding  him  to  seize  the 
^oods  of  a  person  named  Spencer.  The  sheriff 
accordingly  seized,  pursuant  to  the  writ.  While 
in  possession  a  claim  was  made  by  a  person 
named  Robert  Spencer  upon  the  goods,  as 
the  owner  of  them.  The  sheriff  immediately 
applied  for  a  summons  before  a  judge  at  cham- 
l>er8,  pursuant  to  the  Interpleader  Acts,  the 
1  &  2  W.  4,  c.  58,  8.  6,  and  1  &  2  Vict.  c.  46, 
8.  2,  requiring  the  plaintiff^  and  ciaimant  to 
appear  and  state  their  respective  claims.  Both 
plaintiff  and  claimant  attended  at  the  judj^es* 
chambers,  but  before  they  entered  the  room 
where  his  Lordship  was  sitting,  the  under- 
sheriff's  agent  and  the  attorney  acting  for  the 
plaintiff  requested  that  the  claimant  would  al- 
low time  for  the  purpose  of  enquiring  as  to  the 
truth  of  the  claim  set  up  by  Robert  Spencer. 
To  this  the  attorney  for  the  claimant  consented, 
and  accordingly  enquiries  were  instituted  by 
the  plaintiff,  and  he  ultimately  ascertained 
sufficient  to  induce  him  to  believe  that  the 
claimani's  claim  to  the  goods  was  well,  found- 
ed. The  execution  was  therefore  withdrawn, 
and  the  sheriff  gave  up  possession  of  the  goods 
seized.  No  further  proceedings  took  place 
before  the  judge,  and  no  directions  were  given 
with  respect  to  the  costs  which  had  been  in- 
curred on  the  occasion  of  the  summons  made 
returnable  before  the  judge  under  the  Inter- 
pleader Act.  Costs  to  some  amount  had  been 
incurred  by  the  clumant  in  that  proceeding. 
The  plaintiff  and  the  sheriff  also  declined  to 
pay  those  costs. 

Lutwyche  applied  for  a  rule  to  shew  cause 
why  the  pluntiff  should  not  be  compelled  to 
pay  the  costs  of  the  proceedings  under  the  In- 
terpleader Act,  incurred  by  the  claimant.  It 
was  suggested  that  this  was  the  proper  remedy, 
and  not  an  action  against  the  sheriff.  If  an 
action  were  brought  against  the  sheriff,  it  might 
be  said  that  the  matter  having  f)een  before  a 
judge,  under  the  Interpleader  act,  all  clums  in 
respect  of  that  matter  should  have  been  dis- 
posed of  by  him,  and  therefore  this  claim  as  to 
costs  coulo  not  be  enforced  by  an  action  against 
the  sheriff.  It  was  true  that  >vithin  the  words 
of  the  act  of  parliament  this  case  might  pro- 
bably not  be  considered  to  come.  But  within 
the  canity  of  the  statute  it  clearly  did  come. 

Coleridge,  J.,  thought  that  it  was  difficult  to 
distinguish  the  present  case  from  any  other 
where  an  application  was  made  by  a  party  at 
chambers,  and  then  abandoned.  Ilie  effect  of 
the  case  was,  that  under  an  execution  against 
the  goods  of  one  person,  those  of  another  had 


been  taken.  The  tetter  claimed  the  goods  ac* 
cordingly,  and  then  the  sheriff  took  out  a  sum* 
mons  to  bring  the  parties  before  the  Court, 

fmrsuant  to  the  Interpleader  Act.  According- 
y  the  parties  attended  the-  chambers,  but  in- 
stead uf  going  before  the  Judge,  at  the- request 
both  of  the  sheriff  and  of  the  attorney  or  the 
plaintiff  in  the  canse,  time  was  given  to  the 
execution  creditor  to  make  enquiries  with  re- 
spect to  the  correctness  of  the  claim.  Inqui- 
ries were  made,  and  then  the  execution  was 
withdrawn,  'fhe-  effect  of  this  was,  that  a 
ground  of  action  accmed  to  the  olttmant 
against  the  sheriff,  or  perhaps  against  both 
sheriff-  and  plaintiff  in  the  action.  Under  those 
circumstances  there  could  be  no  j^round  for 
making  the  present  application,  in  order  to 
obtain  the  costs  of  the  summons  which  had 
been  abandoned.  The  rule,  therefore,  could 
not  be  granted. 

Rule  refused. — Swaine  v.  Stephen  Spencer, 
H.  T.  1841.    Q.  B.  P.  C. 


MISCELLANEA. 


« 


ELOQUENCE  OF  BRITISH  LAWYERS. 
ER6KINE. 

There  are  many  chances  that  I  may  not  he 
discovered  at  all ;  there  are  chances  that  if  I 
am  discovered,  I  may  not  be  the  object  of  legal 
inquiry,  for  that  cannot  be  done  without  some 
troulde  and  expense ;  and  supposing  1  should, 
I  may  be  acquitted ;  but,  besides,  there  are 
certain  uamages  beyond  which  a  jury  cannot 
go,  they  may  be  large,  but  still  within  a  certain 
compass ;  if  I  cannot  pay  them  myself,  there 
may  be  persons  of  my  family  or  acquaintance 
who  will  pity  my  situation  :  somehow  or  otlier 
the  money  can  be  raised  and  1  delivered  from 
the  consequence  of  my  crime.'*  Vol.  v.  p. 
179.* 

«  Ic  involves  in  it  an  awful  lesson ;  and 
mere  instructive  lessons  are  taught  in  courts 
of  justice  than  the  church  is  able  to  inculcate, 
because  morals  come  in  the  cold  abstract  from 
pulpits,  but  men  smart  under  them  practically 
when  we  lawyers  are  the  preachers,  for  all 
behold  the  culprit  taken  to  be  punished  forth- 
with ;  whereas  in  the  pulpit  his  punishment  is 
left  in  expectancy  only."    Vol.  v.  p.  205. 

"  To  lessen  the  dignity  of  a  man,  show  the 
members  who  are  above  him,  or  those  by  whom 
he  is  led  and  influenced  by,  and  call  these 
latter  his  superiors." 

"  I  wish  my  learned  friend  at  the  moment 
he  gave  you  bis  caution,  had  not  himself  given, 
testimony  of  a  fact  to  which  he  stood  a  soli- 
tary witness.  I  wish  he  had  not  introduced 
his  ou*n  enidence  without  the  ordinary  and  pre- 
vious ceremony  of  being  sworn.**    Vol.  v.  197. 

"  No  man  believes  more  firmly  than  I  do 
that  God  governs  the  whole  universe  by  the 
gracious  dispensi^tions  of  his  providence^  and 

-  .11 Bja 

^  The  figures  refer  to  u  the  volumes  and 
pages  of  the  printed  Speeches. 
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Ihftt  all  the  nations  of  the  earth  rise  and  fall  at 
Lis  €uaiHian4 ;  but  then  this  wonderful  systeui 
is  carried  on  by  the  natural,  though  to  usol'teo 
bidden,  relation  between  cause  and  effect, 
which  Wisdom  adjusted  from  the  beginning." 

Vol.  i.  348. 

"  But  the  judges  doubting  whether  it  be 
more  than  a  fraud,  unless  he  originally  hired 
him,  inieading  io  sell  him^  recommend  it  to 
the  jury  to  find  a  special  verdict."   Vol.  i.  361. 

*'  Ic  is  said  if  a  man  gives  a  right  sentence 
npon  hearing  one  side  only,  be  is  a  wicked 
judge,  for  his  knowledge  is  but  that,  which 
artifice  may  have  laid  before  him,  and  has 
neglected  taking  the  proper  method  to  be 
informed."    VoLi.379. 

"  The  law  of  property  changes  with  new 
objects,  and  becomes  as  intricate  as  the  mance- 
vres  of  business  occasion;  but  crimes  must 
ever  be  of  the  same  easy  investij^ation.  They 
consikt  wholly  in  intention."  Vol.  L  2/2. 


LAW  BILLS  IN  PARLUMENf. 


K0utff  af  lorlrir. 

Copyhold  and  Customary  Tenures. 

{[PasseclJ  Lord  Redesdale. 

For  holding  Petty  Sessions  and  Summary  Trials. 

[In  Committee.]  Earl  Devon. 

Drainage  of  Baildinifs.  [In  Select  Committee.] 

Turnpike  Acts  Coutinuance.  [For  2d  reading.] 

To  limit  the  Criminal   Jurisdiction    of  the 

Quarter  Sessions.  [For  2d  reading.] 

SauiTe  of  Commarar. 

For  facilitating  tlie  administration  of  justice 
(in  Chancery),  No.  1.    Attorney  General. 
[In  Committee.] 
To  facilitate  the  Administration  of  Justice  in 
the   House  of  Lords  and   Privy  Council, 
No.  2.  Sir  E.  Sugdeii. 

[In  Committee.] 
County  Courts.  Mr.  F.  Maule. 

[In  Committee.] 
Bankruptcy,  Insolvency,  and  Lunacy. 

[In  Committee.] 
To  remove  objections    to  the  admission  of 
evidence  on  the  ground  of  interest. 
[In  Committee.]  Mr.  C.  Buller. 

To  amend  the  Law  of  Costs.     Sir  F.  Pollock. 

[In  Committee.] 
To  allow  Writs  of  Error  in  Afandamus, 

Sir  F.  Pollock. 
Poor  Law  Amendment.  [In  Committee.] 
For  the  Registration  of  Parliamentary  Electors* 

{In  Committee.]  Lord  John  Russell. 

For  the  better  regulation  of  Railways. 

Mr.  Labouchere. 
County  Coroners'  Election.    Mr.  Packington. 

[In  Committee.] 
Drainage  of  Lands.  Mr.  Handley. 

[Iq  Committee.] 
Designs  Copyright.  [For  2d  reading.] 


Tithes  Recovery.  Captain  PechelL 

[For  2d  reading.] 
For  rendering  a  Release  as  effectual  as  a  I<ease 
anil  Release.  C^^.  James  Stewart.J 

[For  3d  reading.T 
To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]      Mr.  Ewart« 
Turnpike  Acts  Continuance. 

[For  3d  reading.]  Mr.  F.  Manle. 

To  exempt  Tithes  from  Parochial  Assessraeats. 

Mr.  Hodges. 
Middlesex  Sessions*  [In  Committee.J 

County  Bridges.  [In  Committee.] 

Punishment  for  Offences  against  the  Person. 

[For  2d  reading.]         Lord  J.  Russell. 
Punishment  for  Embezzlement. 

[For  2d  reading.]         Lord  J-.  RusselL 
To  amend  the  Law  of  Sewers. 

[For  2nd  Reading.] 
Copyhold  and  Customary  Tenures. 

[For  2d  reading.] 
Admmistration  of  Justice  in  Boroogks. 
{For  2d  reading.]  Attorney  General. 

SMALL  DEBT  C0CET8. 


Atherstone. 

Blai'kburn. 

Burnley 

East  Retford. 

Exeter. 

Gainsborough. 

Hatfield. 

llfracorabe. 

Kidderminstei; 

Kingsnorton. 

Launceston. 


Lincoln. 

Newark. 

Runcorn. 

St.  Helena. 

Salisbury. 

Sleafordl 

Stoke-upoB-Trenl. 

Sunderland* 

Totness. 

West  Bromwicb. 

Wigan. 


The  time  for  the  first  reading  of  Small  Debt 
Court  Bills  has  been  extended  to  the  26th 
April. 

h  is  ordered  that  further  proceedings  on  all 
BilU  for  the  recovery  of  Small  Debts  be  sus- 
pended until  after  the  24  th  day  of  April. 


THE  EDITOR'S  LETTER  BOX. 


Perceiving  the  remark,  by  way  of  note,  io 
the  Legal  Observer  of  the  27th  Febmary, 
which  states  that  it  is  the  invariable  usage  in 
London  for  the  solicitor  of  the  lender  to  re- 
ceive the  fee,  under  the  act  of  parliament,  for 
procuring  a  sum  of  money  on  loan  by  mort- 
gage, a  correspondent  inquires  whether  the 
same  usage  exists  in  regard  to  the  procuration 
money  allowed  by  the  stat.  53  Geo.  3,  c.  141, 
s.  9,  for  the  loan  of  a  sum  advanced  as  the 
coubideration  of  an  annuity,  or  whether  the 
dorrotoer*i  solicitor  is  not  entitled  to  the  pro- 
curation money  allowed  by  the  act?  The 
procuration  fee  is,  no  doubt,  payable  to  the 
lender's  solicitor ;  but  in  annuities,  we  think, 
it  is  \0i,  per  cent. 

The  communications  of  some  of  our  valu- 
able correspoodentii  are  unavoidably  deferred. 

The  letters  of  "Amiius;"  S.  P.;  Y.  2,; 
"A  Young  Subscriber;"  J.  B.  W. ;  "  Igno- 
ramus;" A.  B. ;  "  A  Subscriber  i"  and  •'  CiviSj 
A."  have  been  received. 


tht  ftesal  CMdertirr. 


SATURDAY,  MARCH  27,  1841. 


"  Qaod  magis  ad  Nof 


t'titinttf  et  nescire  malam  est,  agitamns. 


HOBAf. 


CHARITABLE  TRUStS. 


St  8tat  23  Hen.  8,  d.  10,  reciting  that  by 
reason  of  feofiments  made  of  trusts  of 
manors,  &c.  to  the  use  of  parish  churches, 
chlipels,  chureh^^rardens,  g^uilds,  fraternities, 
&c.,  there  groweth  to  the  king  and  other 
lords  the  same  losses  and  incctaveniences  as 
where  lands  are  alienated  in  mortmain  :  it 
is  enacted  tliat  all  such  uses,  &c.  shall  be 
ntterlj  void.  This  statute  was  made  to  pre- 
vent conveyances  of  lands,  &c.  in  trust  for 
superstitious  purposes,  but  it  was  not  in- 
tended to  prevent  alienations  in  trusts  for 
good  and  charitable  purposes,  it  having 
been  well  observed,  in  construing  this  sta- 
tute, that  "  no  time  has  been  so  barbarous 
as  to  abolish  learning  and  knowledge,  nor 
BO  uncharitable  as  to  prohibit  relieving  the 
poor."  *  What  is  a  charitable  use  in  con- 
tra distinction  from  a  superstitious  use,  may 
be  seen  in  the  preiimble  to  the  statute  43 
Eli:!,  c.  4 1  which  was  an  act  "  to  redress 
the  misemployment  of  lands,  goods,  and 
stocks  of  money  heretofore  given  to  cha- 
ritable uses."  They  are  "  the  relief  of 
aged,  impotent^  and  poor  people;  the  main- 
tenance of  sick  and  maimed  soldierB  and 
mariners ;  schools  of  learnings  fr«e  schools, 
and  scholars  in  universities;  repair  of 
bridges,  ports,  havens,  causewaysi  churches, 
sea-banks,  aad  highways;  the  education  and 
pr^lBrment  of  orphans ;  the  relief,  stock  or 
maintenance  for  houses  of  correction ;  the 
marriages  of  poor  maids,  the  support,  aid, 
and  help  of  young  tradesmen."  &c.  Gifts 
for  these  purposes  are  therefore  still  valid, 
subject  to  the  provision  of  the  statute  9 
Geo.  2,  c  36,  which  enacts  that  no  lands 
or  tenements,  or  money  to  be  laid  out 

*  1  Co.  24  IT,  26  tf. 
rot.  XXI.— KO.  645. 


thereon,  shall  be  given  for  or  charged  with 
any  charitable  uses  whatsoever,  unless  by 
deed  indented,  executed  in  the  presence  of 
two  witnesses  twelve  calendar  months  be- 
fore the  death  of  the  donor,  and  enrolled  in 
the  Court  of  Chancery  within  six  months 
after  its  execution,  (except  stocks  in  the  pub- 
lic funds,  which  may  be  transferred  within 
six  months  previous  to  the  donor's  death) ; 
and  unless  such  gifb  be  made  to  t&ke  effect 
immediately,  and  be  without  power  of  revo- 
cation, and  that  all  other  gifts  be  void^ 
To  this  extent,  therefore,  and  so  g^uarded, 
charitable  trusts  maybe  created,  —  but 
when  created,  much  difficulty  frequentiy 
happens  as  to  the  trustees.  The  continuing 
the  trust  is  either  left  to  the  mode  which  the 
donor  has  provided  for  appointing  new  trus- 
tees, or  if  he  has  not  provided  any  mode, 
the  Court  of  Chancery  will  interfere  under 
the  Trustees'  Act,  1  W.  4,  c.  60  ;  and  s.  23 
of  this  act  especially  applies  to  trustees  of 
charities.  It  is  thereby  enacted,  that 
where  all  the  persons  in  whom  any  land 
may  have  been  vested  in  trust  for  any  cha- 
rity or  charitable  purpose,  shall  be  dead,  the 
Court  of  Chancery  may,  on  petition  of  the 
persons  or  body  administering  such  charity, 
or  superintending  such  public  purpose,, 
direct  a  master  or  other  officer  to  adver- 
tise that  the  representative  of  the  last  sur- 
viving trustee  do  within  twenty- eight  days 
appear  or  give  notice  of  Ins  title  to  such 
master,  and  prove  his  pedigree  or  other 
titie  as  trustee;  and  if  no  person  appear 
within  twenty-eight  days,  or  the  person  who 
may  app^ur  shall  not  within  thirty-one  days 
after  such  appearance,  prove  his  title  to 
the  satisfaction  of  such  master,  then  the 
Court  may  appoint  auy  new  trustees  for 
such  purpose,  and  such  land  may  be  con* 
veyed  to  such  new  trustees  by  any  person 
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irbom  the  Coart  may  direct  for  that  pur- 
pose. 

But  under  this  act,  a  ooaveyaace  of  ^e 
trust  property  must  hi  every  ckb%  be  made ; 
and  here  oftentimes  much  difficulty  occurs. 
The  remaining  trustee  may  be  abroad,  the 
question  as  to  who  is  his  heir  at  law  may  be 
in  litigation— the  title  may  be  dubious,  and 
a  great  deal  of  unnecessary  embarassment 
is  frequently  created  as  to  a  point  of  no 
importance  to  the  real  question  at  issue — 
the  carrying  on  the  trust  and  the  manage- 
ment of  the  charity ;  for  all  this  time  the 
trust  cannot  be  properly  managed;  leases 
cannot  be  taken  for  want  of  a  proper  title, 
and  much  inconvenience,  and  frequently 
hardship)  and  injustice,  ensues. 

Now  it  appears  to  us.  that  all  difficulty 
on  this  head  might  be  avoided  by  dispensing 
with  the  necessity  of  any  conveyance  at  all 
in  such  cases.  We  would  remove  no  guard 
to  the  due  and  proper  appointment  of  the 
trustees ;  but  once  appointed,  it  appears  to 
us,  that  the  trust  property  should  vest  in 
them  by  force  if  their  appoinimei^f  and  that 
^0  conveyance  at  all  is  necessary. 

The  precedents  for  this  course  (besides 
-the  Statute  of  Uses,  27  Hen.  8,  c.  10)  are  the 
Bankrupt  and  Insolvent  Debtors  Acts.     By 
'Stat.  6  Geo.  4,  c.  16,8.  64,  it  was  enacted, 
•that  the  Commissioners  of  Bankrupts  should 
by  deed   indented    and    enrolled,   convey 
to  his  assignees  for  the  benefit  of  his  cre- 
ditors, all  lands,  tenements,  and  heredita- 
ments to  which  such  bankrupt  was  entitled. 
But  by  Stat.  1  &  2  W.  4,  c.  56,  s.  26,  this 
•eonveyance  by  the  assignee  is  rendered  un- 
necessary, and  the  real  estate  of  a  bankrupt 
vests  in  his  assignees  *'  by  virtue  of  their  ap- 
^pdntment,  without  any  deed  of  conveyance 
for  that  puqjose  ;*'  and  by  e.  25,  there  is  a 
similar  provision  as  to  personal  estate.     So 
also  by  stat.  7  Geo.  4,  c.  57,  s.  11,  it  was 
enacted  that  the  insolvent  debtor  should 
execute  a  conveyance  and  assignment  to  the 
•  provisional  assignee  of  the  Court  of  all  his 
estates ;  but  by  stat.  1  &  2  Vict.  c.  110, 
's.  97,  the  Insolvent  Debtors' Court  is  autho- 
'rized  to  order  that  all  the  real  and  personal 
estate  shall  be  vested  in  the  provisional  assig- 
nee, "  and  such  order,  when  so  made,  shall 
without  any  conveyance  or  assignment,  vest 
all  the  real  and  personal  estate  and  efiects 
of  such  prisoner  in  the  said  provisional 
assignee." 

'nie  same  rule  might  be  extended,  as  it 
appears  to  us,  with  advantage  to  charitable 
trusts. 

It  is  to  be  observed,  that  by  stat.  59  Geo. 
•4,  <?..  12,  churchwardens  and  overseers,  are 


empowered  to  purchase  lands  for  the  build- 
ing of  workhouses,  and  for  employing  the 
pour;  ajud  1»f  s.  •17,  it  is  enacted,  that  all 
bdil^nga,  knds  and  iMnditaments,  which 
shall  be  purchased,  hired,  or  taken  on  lease 
by  the  churchwardens  and  overseers  of  any 
pari^  by  the  authority,  and  for  any  of  the 
purposes  of  this  act,  shall  be  conveyed,  de- 
mised and  assured  to  the  churchwardens  and 
overseeia  of  the  poor  of  every  such  parish, 
and  that  such  churchwardens  and  overseen 
are  empowered  to  accept,  take  and  hold  in 
the  nature  oT  a  body  corporate,  for  and  on 
behalf  of  such  parish,  all  such  buildings, 
lands  and  hereditaments.* 

A  bill  was  brought  in  on  Tuesday  last  by 
Mr.  James  Stewart  and  the  Attorney  Ge- 
neral, having  this  object  in  view,  which  we 
sh^l  shortly  print.  In  Ihe  meantime,  we 
think  it  right  to  call  the  attention  of  our 
readers  to  the  aul^t. 

t 

FROG&ESiS  OF  LAW  REFORM. 


Thb  CopylK^  Bill  was  read  a  aacond  time 
on  Mondby,  and  went  through  some  ft>r- 
mal  stages  in  the  course  of  the  week, 
and  will  be  reprinted,  and  atanda  for  com- 
mittee (jpfo  forma)  on  Wedneadity  -next 
<the  31  St).  We  doubt,  however,  whe- 
ther the  House  will  take  any  further  Stage 
of  the  bill  before  the  Eaater  holidays. 
We  shall  endeavour  to  find  room  far  an 
analysis  of  the  bill  when  it  is  re-priBted« 
I'he  County  Courts  Bill  has  made  no  fur- 
ther progress ;  but  we  undentand  it  wiU.be 
.cousiderably  modified.  So  modified^  and 
•with  a  much  reduced  number  of  Jtidgeai  it 
may  poasibly  pass  into  a  law.  The  Wl  for 
the  Administration  of  Justice  has  been  post- 
poned, as  we  stated  in  our  last  Dumber.  A 
clause  giving  compensation  to  all  penooe 
appointed  to  offices  in  the  Court  of  Exebe- 
quer  before  the  ist  of  Mardi,  1 840.  is  to 
be  introduced.  The  only  point,  therefore, 
left  open  to  discussion  is  the  appoinCmeat 
of  a  second  judge  (for  the  necesaity  of  ome 
additional  judge  is  universally  admitted) 
and  as  to  this  we  must  think  that,  oonaider- 
ing  Uie  business  now  before  the  Court,  and 
the  probability  that  the  jurisdiction  in  bank- 
ruptcy will  be  restored  to  the  Court  ef 
Chancery,  that  there  should  net  be  less  than 
two.     l*he  Lease  and  Release  Bill  is  now 

in  the  House  of  Lords     Jt  is,  we  And,  to 

-  -   ■      * ~^^ 

*  On  the  construciioD  of  this  clause  jee 
Hoe  V.  Hilejf,  TO  B.  &  C.  $.»55  .  4  Adol.  h  El. 
274  ;  4  Mee.  &  W.  704  j  Attorney  General  x. 
[  Leirin,  8  Sim.  366.  .    .    .    , 
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come  into  operation,  if  it  passes,  on  the 
first  of  May  next,  instead  of  the  first  of 
July. 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST, 


IMTCRBST  ON  FORBION  BILL  OF  EXCHANGB. 

Wb  are  not  aware  that  the  pomt  decided  by 

tlic  iblloivii^  caae  has  ever  tefore  come  pre- 

ciaety  hefore  the  comti^  although  it  is  of  moc^h 

general  interest. 

The  Master  ef  the  Roili.-^The  <|ue8(ion 
ariftes  on  three  bills  of  exchange  which  were 
ilratm  upon  and  accepted  by  the  late  Earl  of 
Waldegrave,  in  France,  and  made  payable  w 
England;  the  same  bills  were  indorsed  in 
France  to  the  now  holder ;  the  bills  were  dis- 
faponoured  when  dne^  and  the  holder  has  claimed 
the  amount,  with  interest  at  6  per  ceotr,  against 
the  estate  of  the  acceptor »  and  the  master 
having  aUowed  the  claim,  the  question  upon 
the  exception  which  remains  undisposed  of  is, 
wliether  interest  is  to  be  allowed  according  to 
the  ]»v  of  France  or  according  to  the  law  of 
Bagland.  For  the  exception  it  is  said,  that 
although  the  contract  was  made  in  France, 
yet,  as  the  acceptor's  contract  was  to  be  per- 
lurraed  in  Ehj^land  by  p»ymcut  there,  the  law 
of  England  must  determine  the  mode  of  pay* 
meot  and  the  consequences  of  nonpayment. 
Fi}r  the  holder  of  the  bills  it  is  said,  that  the 
Ktw  of  France,  where  the  contract  was  entered 
iolo^  must  govern  the  rights  of  all  parties 
claiming  under  the  contract*  As  to  contracts 
nneftly  personal,  I  apprehend  it  to  be  a  general 
rule  that  questions  rekting  to  the  validiiy  and 
to^  (he  interpretation  of  a  contract  are  to  l)e 
governed  by  the  law  of  the  country  wliere  the 
iHHitract  was  made,  and  that  if  a  remedy  for 
Bon«performanee  of  a  contract  is  sought  in 
another  country,  the  mode  of  suing  and  the 
time  within  which  the  action  must  be  brought 
mrt  to  be  fpoverned  by  the  law  of  the  country 
jBi  which  the  action  is  brought.  In  the  present 
cater  the  doubt  does  not  arise  upon  any  gene> 
val  role  rdatlngto  the  subjectrbut  from  this,. 
«^Hfaat  the  contract  which  ivas  made  in  one 
country  was  to  be  performed  by  payment  of 
money  in  another,  and  did  not  itself  provide 
lor  the  coasequeoees  of  default.  It  would  seem 
that  caeca  of  this  description  have  frequently 
come  under  the  consideration  of  courts  in  other 
cottBtrie9,aad  more  particularly  in  America; 
wmI  that  it  has  been  held  in  such  cases  the 
mode  of  payment  and  the  consequences  of 
nonpayment  are  to  be  governed  by  the  law  of 
the  country  in  which  the  payment  was  con- 
tracted to  be  made.  It  is  singular,  that 
no  oase  has  been  fouiid  in  which  the  point 
Ims  been  directly  detern»ined  in  the  Ec^tish 
tribunals  I  but  the  cases  which  have  been 
cited  shew  that  the  courts  in  England  have 
decided'  upoa-  prindpUs  which  do  not  in -imy 


degree  conflict  with  the  principles  upon  which 
the  courts  in  other  countries  iLive  proceeded. 
The  contract  of  the  acceptor,  which  alone  is 
now  to  be  cousidered,  is  to  pay  in  England  i 
the  nonpayment  of  the  numev  when  the  bill 
becomes  due  is  a  breach  in  England  of  the 
coBtract  which  was  to  be  performed  in  England. 
Upon  the  breach  the  rignt  to  damages  or  in-« 
terest  immediately  accrues «  interest  is  given 
as  compensation  for  the  nonpayment  in  En< 
gland,  and  for  the  delay  of  payment  suffered 
in  England  I  and  I  tliink  that  the  law  of  En^ 
gland,  t,  e.  the  law  of  the  place  where  the  de-' 
fault  has  happened,  mudt  govern  the  allowance 
of  interest  which  arises  out  of  that  default  $ 
and  consequently  tliat  the  exception  which 
relates  to  the  interess  is.  well  founded.  At  tho 
time  when  there  is  a  breach  of  the  contract  of 
the  acceptor  by  nonpayment  in  the  country 
where  payment  is  contracted  to  be  made,  there 
may  be  a  contemporaneous  breach  of  contract 
by  the  drawer  or  mdorser  in  the  country  where 
the  contract  was  entered  into,-^where  the  bill 
was  drawn  and  the  indorsement  made :  and  the 
consequences  of  that  breach  of  contract  may 
be  governed  by  the  law  of  the  country  where  it 
takes  place.  Cooper  v.  Eart  of  ff^degrwe, 
2Bea.28-2. 


OBJECTIONS  TO  THE  COUNTY 
COURTS  BILL. 


Wb  have  received  a  pamphlet  containing^ 
••  Objections  to  the  County  Courts  Bill," 
now  before  parliament,  "  shewing  its  ten<« 
dency  to  destroy  altogether  the  legal  reme- 
dies it  proposes  to  improve,  and  the  disas^ 
trous  effects  it  is  ccdcuiated  inevitably  ta 
produce  on  the  commercial  interests  of  the 
country."  7  he  author  is  Mr.  Gilberts 
Abbott  A'Beckett,  of  Oray's  Inn,  Barrister 
atidrw.  The  writer  in  alluding  to  the  in- 
justice that  would  arise  from  the  pasaing  of 
the  bill,  says 

"  It  is  not  intended  to  make  any  reference 
to  the  wrongs  it  would  inflict  upon'that  body^ 
which  would  seem  to  have,  primd  fade,  the 
strongest  riglit  to  complain;  the  following 
pages  are  not  designed  to  advocate  the  causa 
or  Che  legal  profession,  for  though  its  peca-' 
niary  ruin,  and  what  is  still  worse,  its  fuoral 
ami  intellectual  degradation,  appear  to  be  the 
chief  objects  of  the  bill ;  yet  so  strong  is  the 
vulgar  pcejudice  against  Mawyers,'  that  any 
measure  calcohited  to  do  an  injury  to  them,  is 
sure  to  meet  with  almost  universal  encourage-r 
ment. 

^  Why  such  a  feeling  should  exist  in  the 
public  mind,  it  is  not  our  purpose  to  enquire* 
but  we  cannot  help  racing  attention  to  the  ex- 
traordinary fact,  teat  in  all  the  various  schemes 
for  Local  Courts  which  have  appeared  from 
time  to  time  within  the  last  few  years,  the  im- 
provement of  the  hiw  seems  to- nave  been  re« 
gardcd  as  only  to  be  achieved  by  tbe.dctericr« 
■  2D2 
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ation  of  the  class  einplojed  in  the  administra- 
tion of  it.  It  would  be  considered  a  curious 
method  of  improvinj^  the  science  of  medicine, 
to  take  every  possible  means  of  degradin^^ 
those  professing  it ;  but  it  is  no  less  strange 
than  true,  that  in  all  the  plans  that  have  been 
sugfjrested  for  exalting  the  character  and  fa- 
cilitating the  attunment  of  public  justice  the 
lowering  the  station  of  attorneys  seems  to 
have  been  thought  inseparable  from  everf 
proposition  of  doing  so/' 

After  observing  on  the  preamble,  Mr. 
A'Beckett  proceeds  to  consider :  1st. 
Whether  measures  similar  to  the  one  now 
proposed,  generally  secured  the  object  they 
have  sought  to  attain.  2dly.  Whether  the 
bill  in  question  is  calculated  to  ensore  cheap 
justice,  which  implies  the  doing  of  right  at 
the  smallest  possible  cost  of  time  and  money  P 
As  to  tke  first  enquiry,  he  says, 

"  Now  the  systenji  it  is  proposed  to  pursue, 
of  making  Jttitice,  as  it  is  called,  cheap  and 
expeditious^  has  been  so  freauently  tried-^-it 
haspreTuled  in  England,  in  Wales,  m  Ireland, 
in  France,  and  in  America,  so  that  its  bless- 
ings, if  any  belong  to  it,  must  of  course  be 
appreciated  in  all  the  countries  specified. 

"Now  e?ery  body  is  aware  of  the  fact  that 
County  Courts  have  existed  in  England  from 
a  very  remote  period,  and  we  may  naturally 
inquire  why  such  a  boon  has  not  been  cherished 
as  one  of  the  greatest  privileges  which  even 
that  most  favoured  of  countries  could  enjoy  ? 
Among  a  people  so  jealous  of  the  very  defects 
of  their  constitution,  that  they  venerate  the 
rust  of  antiquity  too  much  to  allow  them  to 
rub  it  oflf  with  the  polishing  hand  of  improve- 
ment, without  considerable  reluctance  and 
delay — it  is  certain  that  among  such  a  people, 
theap  justice,  if  it  were  found  to  have  worked 
well,  would  be  clun^  to  with  a  pertinacious 
attachment  to  old  institutions,  which  is  one  of 
the  most  prominent  points  in  the  English  oka- 
racter. 

"But  how  stands  the  fact?  The  Cpunty 
Court,  whose  jurisdiction  was  originally  very 
extensive,  grew  into  such  bad  repute,  that,  in 
later  tiroes,  it  was  found  necessary  to  restrict 
its  operation  to  causes  of  action  below  forty 
shillings ;  but  suitors  have  latterly  preferred,  in 
man^  instances^  abandoning  their  claims  rather 
than  accept  the  cheap  commodity  administered 
under  the  name  of  iustice  in  the  County 
Coiirts,  which,  like  other  articles  got  up  at  a 
low  price  by  inferior  hands,  was  found  to  be 
worth  considerably  less  than  the  sum  paid  for 
It.  Thus  the  County  Courts  have  been  gra- 
dually  deserted,  and  in  these  facts  it  is  pre- 
sumed the  Government  see  good  reasons  for 
attempting  to  cram  down  the  throats  of  the 
public,  a  species  of  judicial  fare,  for  which 
tbey  have  snown  so  much  distaste  as  to  have 
long  refused  to  resort  to  it." 

The  effect  of  cheap  law  in  America  is  thus 
described  from  Captain  Basil  Hall. 
"  The  radical  principles  of  bringing  justice 


home  to  every  man's  door,  and  of  making  the 
administration  of  it  cheap,  have  had  a  full  ex- 
periment in  America;  and  greater  practical 
cunes,  I  venture  to  say,  were  never  inflided 
upon  any  countrv. 

"The  state  ot  Pennsylrania  will  serve  as  a 
good  example,- because  it  u  emiently  demo- 
cratic, and  has  been  called,  par  eseeHenee,  the 
key-stone  of  the  republican  arch.  There  they 
have  done  away  with  nearly  all  the  technicali- 
ties of  the  law — there  ara  no  stamps— no  spe- 
cial pleadings — and  scarcely  anv  one  is  so  poor 
that  he  cannot  afford  to  go  to  law.  The  con- 
sequeuee  is,  a  scene  of  litigation  from  morniog 
to  night.  Lawyers,  of  courae,  abound  every 
where,  as  no  village,  containing  above  200  or 
300  inhabitants,  is  without  one  or  more.  No 
person,  be  his  situation  or  coDdocI  in  lifie  what 
it  may,  is  free  from  the  never-ending  pest  of 
law-suiu*  Servants,  labonren,  every  one  in 
short,  OB  the  first  occasion^  hies  off  to  the 
neighbouring  lawyer,  or  jusdce  of  the  poace. 
to  commence  an  action.  The  law  must  decide 
everything !  The  lives  of  penons  in  easy  dr- 
cumstances  are  thus  rendered  miserable;  and 
the  poor  man,  led  on  by  the  hope  of  gain — by 
an  Infectious  spirit  of  litigaUon-^-«r  by  revenge, 
is  prevented  from  employing  his  time  nsefiuly 
to  himself,  and  to  the  commnnitVi  and  goie- 
rally  ends  by  being  a  losen  The  fsWyer's^fecs 
are  fixed  at  a  low  rate,  but  the  passion  for  li« 
tigating  a  point,  increases  with  indulgence  to 
such  a  degraei  that  the  victims  of  cheap  jus- 
tice-'-or  rather  of  cheap  law — seldom  stop 
while  they  have  a  dollar  left/' 

As  to  the  system  of  Local  Coorts  in  ire- 
land,  Mr.  A'Beckett  observes — 

"The  expense  has  been  so  "beautifully 
less,"  than  even  the  law  reformera  of  the  pre* 
sent  day  have  ventured  to  propose,  that  prwess 
was  to  be  bought  for  thrae*pence,  and  so  ac- 
cessible was  it  to  the  meanest  of  the  people, 
that  it  was  to  be  had  at  the  grocen'  shops 
along  with  other  articles  of  what  law  had  be- 
come by  its  low  price-^daily  necessity.  When 
a  man  could  have  a  writ  for  three-pence,  and 
employ  an  attorney  for  a  shilling  (such  being 
positively  the  fee)  who  would  be  witbont  the 
dignity  of  an  interest  in  a  law-suit,  and  who» 
that^  bad  anv  malice  to  gratify,  wonld  be  re- 
strained by  the  paltry  consideration  of  fifteen- 
pence,  from  the  enjoyment  of  so  cheap  a 
luxury?  The  result  mig^t  easily  be  antici* 
nated,  and  614,500  actions  in  a  ringle  yw, 
formed  the  crop  yielded  by  the  seeds  of  liti- 
gation, which  cheap  justice  is  every  when 
found  to  scatter,  u  has  been  the  fashion  to 
give  the  name  of  the  Poor  Man's  ComrU  to 
these  tribunals,  in  which  poverty  nay  spend 
its  last  sixpence  in  dragging  the  last  penny 
from  the  pockets  of  one  equally  poor  {  and  so 
far  the  Courts  In  question  deserve  the  title 
bestowed  on  them.  They  are  the  hot-beds 
where  litigiousness  and  oppression— vicea  that 
would  otherwise  be  rarely  met  with  among  the 
poor,— are  found  to  generate." 

Under  the  2nd  head  of.  inqiiiry»  namely* 
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tlie  merits  or  demerits  of  the  present  bill, 
the  writer  observes — 


u 


By  the  sixth  clause  of  the  bill  it  is  pro- 
rided  that  a  Coanty  Court  shall  be  holden  in 
every  town  and  place  in  which  her  Majesty, 
with  the  advice  of  her  Privy  Council,  shall 
direct  that  a  court  be  holden  under  this  act, 
and  that  such  courts,  held,  it  will  be  reinemo 
bered,  in  different  places^  shall  sit  at  such  times 
as  her  Majesty,  with  the  advice  aforesaid,  shall 
see  lit  to  appoint.  Now  under  this  clause,  it 
is  not  only  quite  possible,  but  highly  probable 
that  Conn^  Courts  will  be  holden  in  different 
places  at  toe  same  time,  and  it  u  also  not  at 
all  unlihely,  that  a  plaintiff  may  have  suits  in 
more  than  one  of  thetp.  As  it  u  the  evident 
object  of  the  bill  to  produce,  indeed  almost  to 
force  plaintiflli  to  appear  in  person,  by  not 
allowing  them  sufficient  costs  for  obtainin^^ 
]^rofessional  assistance,  wliat  are  those  plain- 
liffs  to  do  who  have  suits  against  different 
parties  in  different  places  at  the  same  time  ? 
Are  th^  to  be  in  two  or  more  places  at  once  ? 
^nd  if  th^  same  witnesses  are  renuired  in  more 
Uian  one  case,  which  constaotty  happens  in 
commercial  transactions  where  the  servants  of 
the  plaintiff  are  often  his  only  evidence,  how 
are  those  witnesses  to  be  made  available  ?  It 
is  tnie  tW  the  (fty-fourth  section  enaliles  the 
jttdj^e  to  '  make  orders  for  granting  time  to 
the  plaintiff  or  defendant  -to  proceed  in  the 
prosecution  or  defence  of  the  suit/  Qut  if  a 
plaintiff,  residing  in  London,  has  a  suit  in 
Newcastie,  and  another  in  Norwich  at  the 
same  time,  how  is  he  to  go  down  to  ask  for 
delay  in  the  one  without  neglecting  the  other  ? 
It  must  be  remembered  that  if  he  employs  an 
mftni  in  either  case,  he  will  be  allowed  nothing 
ifhis  claim  be  uqder  forty  shillings,  six-an£ 
eightpence  if  it  do  not  exceed  five  pounds^ 
«ml  ten-and-sixpence  if  it  reaches  the  maxi- 
iQum  upon  which  the  County  Courts  have  power 
to  adjudicate.  Such  are  the  regnlatious  of 
the  8lxty*third  dense,  which  fixes  the  charges 
that  may  be  made  by  agents,  and  which  is  the 
only  provision  in  the  whole  bill  for  the  remu- 
neration of  professional  services.  The  framers 
of  the  measure  have,  in  this  instance*  as  in 
muy  others,  treated  with  utter  contempt  the 
recommendations  of  the  Common  Law  Com- 
missioners, who,  in  their  fifth  report  on  Local 
Courts,  ddivered  in  1833,  thus  touched  on  the 
subject  of  the  charges  that  ought  to  be  allowad 
for  leffal  practitioners. 

"  'In  the  arrangements  of  costs,  it  is  neces- 
sarv  to  guard  agunst  two  extremes,  each  of 
which  would  be  attended  with  mischief  to  the 
suitor;  for  whilst  the  practice  of  an  inferior 
court  must  be  regulated  by  a  principle  of  strict 
economy,  it  is  of  importance  to  guard  against 
the  mischief  which  would  result  trom  such  re- 
duction of  costs  as  would  necessarily  exclade 
the  more  respectable  members  of  the  profes- 
sion from  managing  suits,  and  throw  the  busi- 
ness into  the  hands  of  needy  and  unprincipled 
practitioners.' 

*'  It  is  not  difficult  to  perceive  that  the  evil 
this  suggestion  of  the  Commissioners  was  in- 


tended to  guard  against  must  be  enormous 
under  the  system  now  proposed ;  for  economy 
to  the  suitor,  and  respectability  in  the  class  of  • 
practitioners  the  scale  of  fees  would  permit 
him  to  employ,  are  alike  impossible,  if  the 
plaintiff  appears  in  person,  which  it  is  the  evi* 
dent  policy  of  the  new  bill  to  compel  him  to 
do,  he  is  taken  from  his  business  to  a  distance, 
it  may  be  of  some  hundreds  of  miles  from  his 
home,  and  it  would  certainly  be  much  better 
economy  to  allow  him  to  avoid  this  incon^ 
venience  and  expense,  by  having  recourse  to  a 
respectable  professional  agent.  But  if  he  does 
so,  the  cost  will  fall  upon  himself,  which,  if  his 
demand  be  a  fair  one,  is  a  direct  and  most  un- 
warrantable taXt  to  which,  at  all  events,  the 
creditor  seeking  the  recovery  of  a  just  debt  u 
not  under  the  present  system  subjected.  As 
the  law  now  stands,  the  costs  must  be  pud  by 
those  through  whose  misconduct  expenses  are 
incurred;  but  should  the  new  bill  be  sanc^ 
tioued  by  the  legislature,  the  plaintiff,  however 
proper  bis  demand  may  be,  or,  however  great 
the  injustice  infiicted  on  him  hy  its  having 
been  resisted,  will  have  to  bear  the  entire 
burden  of  the  costs  he  may  have  been  put  to 
in  obtaining  professional  assistance,  should  he 
have  preferred  doing  so,  to  the  annovance  of 
conducting  his  cause  in  person,  attended,  as  it 
roust  be,  by  the  risk  of  fulure  from  the  want 
of  the  tact  and  knowledge  which  are  only  to 
be  obtaiped  by  previous  study  and  long  exr 
perience. 

"  It  is  quite  clear  from  tiie  whole  tenor  of  the 
County  Courts  Bill,  that  it  is  designed  to  get 
rid  of  professional  aid,  and  it  would  have  been 
certainly  more  satisfactory  to  the  respectable 
portion  of  the  attorneys,  had  the  measure  a]<» 
together  prohibited  them  from  acting,  instead 
of  passing  on  them  the  insult  of  fixing  a  scale 
of  remuneration*  which  no  man  among  them 
of  ability  or  chanicter,  would,  for  one  moment, 
consent  to  receive  as  the  value  of  his  sendees. 
To  offer  the  publie  nominally  cheap  law,  by 
virtually  prohibiting  the  employment  of  law-r 
yers,  is  about  as  wise  as  it  would  be  to  reduce 
the  price  of  physic  on  condition  that  it  should 
be  taken  without  consulting  the  doctor.  It  is 
like  offering  to  sell  cloth  at  a  low  rate  to  all 
who  should  be  willing  to  dispense  with  ti^e 
skill  of  a  tailor  in  making  it  up;  indeed  it  is 
worse  than  this,  for  the  unmannractured  cloth, 
at  any  rate,  could  do  no  harm,  whilst  the  raw 
material  of  law,  without  the  skill  to  turn  it  to 
its  proper  and  beneficial  use,  would  be  found 
to  be  a  very  danj^erous  and  inconvenient  arti* 
cle.  On  the  subject  of  emploving  professional 
aid,  we  may  again  resort  to  the  report  of  the 
Common  Law  Commissioners  for  the  purpose 
of  shewing  how  completely  their  recommenda- 
tions, founded  on  the  fullest  inquiry,  have  been 
set  at  nought  by  those  who  have  framed  the 
measure  now  under  discussion. 

"  *  It  appears  to  us,  after  much  considera« 
tion,  that  professional  aid  in  the  conduct  pf  a 
cause,  even  where  the  demand  does  not  exceed 
51.  in  amount,  ought  not  to  be  excluded ;  and 
that  to  require  aQ  to  appear  and  plead  their 
causes  in  person,  without  regard  to  age,  sex^ 
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eondldon,  fir  menUl  rtioscity,  mmkl  fre(]fi«Btly 
be  prodQctive  of  halrdship,  if  not  positive  in* 
justice.* 

"  Such  wu  the  opinion  of  the  Common  Law 
Gemmissionen,  and,  however  it  may  be  op* 
posed  in  theory,  it  will  he  practically  impossible 
to  fly  in  the  face  of  it ;  for  whatever  may  be 
done  by  the  le^slature  to  deprive  suitors  of 
regidar  professional  aid,  it  is  (|uite  certain  that 
thcY  will  resort  to  assistance  of  some  kind, 
which  will  be  found  to  be  indirectly  quite  as 
costly  as  that  of  the  rej^ular  le^ral  practitioner, 
tboudi  without  the  responsibility  of  tiie  latter, 
wfaicu  fn^es  a  degree  ot  security  to  the  party 
employinj^  him.  In  France  the  experiroent 
has  been  tried  of  abolishing  professional  aid, 
and  the  coasequence  was  that  a  class  of  persons 
sprang  Into  existence,  who,  dropping  the  name 
of  lawyers,  and  assuming  that  or  agents,  preyed 
upon  the  pucicets  of  those  who  had  recourse  to 
them.  It  IS  in  the  natural  course  of  things  that 
clever  rogues  should  make  victims  of  the  silly 
and  the  weak,  so  that  the  only  way  in  which 
the  latter  can  be  protected  is  by  placing  be* 
tween  them  and  their  enemies  a  body  of  per- 
sons, who,  possessing  at  once  abilitv  and  cha* 
racter,  are  regulated  in  the  use  of  their  talent 
by  the  principles  of  honour  and  integrity. 
Such,  however,  is  not  the  class  of  persons  to 
which  the  new  bill  offers  encouragement.  It 
is  calculated  to  exclude  from  the  Courts  cre- 
ated under  its  provisions,  all  but  the  very  low* 
est  dregs  of  the  profession  of  the  law;  and  if  a 
sufficient  number  of  attorneys  cannot  be  found 
degraded  enough  to  submit  to  the  indignities 
prescribed  for  them,  the  door  is  left  open  for 
the  admission  of  the  very  class  of  persons,  who 
In  Prance  exercised  so  pernicious  an  influence 
oh  the  administration  or  public  justice,  during 
the  period  when  the  revolutionary  mania  had 
banished  from  the  Courts  of  Law  tne  regularly 
qualified  and  respectable  practitioners. 

"The  hint  of^the  Common  Law  Commis- 
sioners,  as  to  the  folly  and  injustice  of  requir- 
ing all  persons  to  appear  and  plead  their  causes, 
without  regard  to  age  or  sex,  seems  to  have 
been  quite  thrown  away  on  the  concocters  of 
the  present  bill ;  for  the  40th  clause  expressly 
gives  to  certain  minors  the  right  of  prosecuting 
suits,  and  as  there  is  no  e^Eception  in  favour  of 
them  or  of  women,  to  relieve  them  from 
the  virtual  necessity  the  measure  imposes  on 
plaintiffs  to  appear  in  person,  it  is  of  course 
contemplated  by  the  authors  of  the  scheme, 
that  women  and  children  should  come  into 
Court  to  conduct  their  own  causes— an  ab- 
surdity that  will  surely  never  receive  the  sanc- 
tion of  Parliament.'* 

We  must  for  the  present  refer  to  the 
pamphlet  for  furdier  remarks  on  the  aeversl 
eleuses.  ^ 

We  have  recefved  a  letter  ftom  •*  A  Country 
Subscriber,"  inquiring  whether  there  is  any 
probability  of  the  country  bankruptcy  oom- 
missioners  being  entitled  (by  the  insertion  of 
a  clause  to  that  effect)  to  compensation  on  ihift 
passing  of  Mr.  P.  Maute's  bankruptcy  and 
Qounty  courts  bills.  I 


iioBtrt  iKU  briiif 
way«  by  apeiU 


[We  presume  tke  commusi 

forward  their  clidm  in  the 
tion  to  the  House.] 


AMENDMENTS  IN  THS  COUNTY 
COURTS  BILL. 


It  will  be  obseryed  by  the  following  daiiae. 
No.  36  in  the  bill  as  first  printed,  and  No. 
40  in  the  bill  as  amended,  that  the  oreditor 
is  entitled  to  sue  the  debtor  in  the  Superiof 
Courts,  if  the  former  resides  more  tham 
twenty  miles  from  the  latter,  or  if  the  caose 
of  action  did  not  arise  wholly,  or  in  some 
material  point  in  the  defendant's  district. 
There  is  also  an  amendment  as  to  the  place 
of  the  defendant's  residence  within  sis 
mondis  of  the  time  of  entering  the  plaint. 
The  fees  to  attorneys  are  also  increased. 

Jurtsdiciion 
That  all  suits  brought  under  this  act  shall 
be  tried  at  the  Court  hulden  for  the  district 
wherein  the  defendant,  or  where  there  shall  be 
more  than  one  defendant,  wherein  any  one  of 
the  defendants  shall  dwell  or  carry  on  his 
business  at  the  time  of  the  entry  of  the  plaint, 
or  wherein  ke  shall  have  dwelt  or  carried  on  hU 
busineis  during  sig  calendar  monthe  next 
before  the  time  of  the  entry  of  the  plaint ;  and 
in  the  last  case,  service  of  a  summons^  or  other 
process  on  a  defendant  in  the  manner  herein<« 
before  directed,  shall  be  deemed  fdod  service 
wherever  he  ma  ft  dwell  in  Englann  at  the  time 
of  the  entry  of  the  plaint.  Provided  always, 
that  where  the  plaintiff'  dwells  more  than  tsrenfjf 
miles/rom  the  defendant^  or  where  the  ceuse  Sf 
action  did  not  arlsa  wholly  or  in  some  maieriat 
point  in  the  district  within  which  the  defendant 
dwells,  the  plaintifi*  may  bring  his  action,  if  he 
shall  so  think  fit,  in  any  of  her  Majesty's  Supe- 
rior Courts^  as  if  this  act  had  not  pas&ed, 

Aiiornefs^  Ckargosn 
In  the  6drd  clause  of  the  original  bill,  aad 
the  66th  of  the  amended  InU,  limitiog  the 
costs  of  attorneys,  the  fee  of  6t.  ^d.  for  oases 
not  exceeding  bL  is  raised  to  lOt.,  and  dM 
fee  of  lOf.  6i^.  ia  cases  above  6/.  is  iacrcMsd 
to  16t. 


APPELLATE  JURISDICTION. 


A  pAMrHLBT  by  Mr.  Bai^  on  this  aolbjeet 
has  appeared  at  the  exact  momfent  at  which 
it  was  wanted.*  Upon  this  subject  his  opi- 
nion and  reasoning  would  be  rightly  looked^ 
for  as  of  eq^ecial  value,  and  they  wifl,  as  wa 
consid^,  be  found  to  fulfil  the  expectation 
his  previous  studies  and  occupatioBa  w3l 
haye  raised.     For  ourselves,  tfaene  is  not  a 

*  Observations  on  the  Supredse  Appeltasa 
Juri^iclien  of  Great  BriCam,  aS  U  it  now 
exercised  by  the  Courts  of  the  Qneea.in  Goon^ 
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v^m  m  Chese  pages  in  wbicn  w^  do  not 
eordifllly  concor.  We  do  not  know  that 
those  who  have  studied  this  snbject  will 
fed  very  much  that  ia  novel  in  them,  though 
there  tffe  many  and  important  foots  which 
ame  new  to  us,  and  research  and  learning 
displayed  as  to  others  before  only  populariy 
tintlerstood.  But  readers  will  fecid  what  is 
better  than  novelty-^  thty  will  see  most  of 
tiiat  which  has  heretofore  been  said  on  this 
anbject,  well  and  wisely  deidt  with. 

*  The  pamphlet  begins  by  pointing  out  how 
llfgtdy  impcntant  it  is  that  appellate  courts 
should  eonnnand  the  confidence  of  the  com- 
mnnity,  and  refers  to  the  state  of  other  civi- 
fized  countries.     "  In  every  state  in  Europe 
sxcEi^EiroLANDfSaysMr.  Burgc,  whatever 
lias  been  done  in  relation  to  the  courts  of 
Appellate  Judicature  has  been  intended  to 
render  them  more  adequate  to  accomplish 
the  purpose  which  required  and  rendered 
their  establishment  indispensable."     It  next 
goes  on  to  point  out  the  respective  judicial 
dominions  of  the  House  of  Lords  and  Privy 
Council,  and  gives  an  interesting  history  of 
the  "appeal  to  the  Privy  Council."      It 
next  states,  from  a  return  of  last  session,  the 
tinmber   of  appeals  from  Colonial  Courts 
pendiug  on  tfee  15th  February,  1857,  at 
which  time    165  appeals    from    Colonial 
Courts'  were  standing  in  the  paper,  115  0^ 
t»Mck  toere  fnm  ciurtt  in  which  English 
Jur'sprudence  thernot  prevaS,  and  it  points 
Out  the  necessaiy  incompetency  of  the  Courts 
to  decide  Utw-questions  dependent  on  prin- 
ciples of  which  it  is  of  course  ignorant.     It 
next  detaik  tSic  great  inconveniences  of  the 
present  Court  of  Privy  Council  from  the  ir- 
«egttiarify  of  fee  sittings ;  from  the  continual 
shiftingB  among  its  attendant  members^  and 
the  difficulty  of  getting  the  same  judges  to 
attend  thxoiigfi  a  whole  case.     U  then  points 
out.  though  by  no  meaas  so  strongly  m  the 
truth  would  justify,  the  gross  hardships  im«- 
poeed  en  the  suitor  by  the  necessary  irre- 
gularities of  the  Court.    Our  own  personal 
experience  can  testify  to  court  days  fixed — 
long  journeys  undertaken,  and  by  numerous 
parties — counsel  instructed— cases  studied, 
and  got  up,  aad  every  lavish  expenditure 
of  fefeme*  eiF<urt,  and  maney  niad«,  preparatory 
U>  the  long'^decired  hesFring;  and  all  this 
"iherdy  that  the  parties  might  go  to  Down- 
ing Street,  Warf  aii  hour  or  ttvo,  and  then 
have   the  consolation  of  hearing    that  a 
Court    could  not  be  made  becaiise  some 
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learned  lotd  of^e  couneil  0ould  not  ^Osti-* 
sibly  svoid  attending,  (as  the  newsmaii^ 
would  have  it,)  a  iejemki  d  la  fimrckefie, 
at  a  cottage  om^,  unfortunately  a  few 
miles  too  far  out  of  town  to  admit  of  pre- 
vious attendttice  at  the  committee-board. 
We  do  not  .find  £iiult  with  this.  By  no 
means.  Who  has- a  right  to  oomplain  ftsEt 
lawyears,  glad  enough  of  the  little  leisured 
their  laborious  lives  alTord,  shrink  tpoat 
such  works  of  supererogatioa  aa  these  i  But 
we  menti(»  it  tq  support  by  instances  the 
eonclusibn  Mr.  B«rrge  has  drawn  from  the 
mere  nature  and  constitution  of  the  board ; 
viz.  tliat  *  Court  addressed  to  subjects  of 
such  vital  magnitude  as  those  dealt  with  here, 
should  not  depend  on  the  half-eleemosynary 
assistance  of  hard-working  judges,  or  hard- 
woriced  ex -judges. 

Tke  pamphlet  next  points  out  the  great 
d^ect  of  the  measure  of  the  last  session  as 
to  Privy  Coimcii  Appesls,  that  it  contiimed 
*'  tiiat  most  singular  anomaly  peculiar  to  the 
ju(ficial  institationB  of  Bngland : — tiiS  esList^ 
enee  of  two  soi^eme  courts  of  ultimate  ap- 
peal." *'Such  an  anomaly,^  Mr*  Burge 
well  says  "  entirely  defeats  the  great  ob^t 
of  an  ultknate  appellate  tribunal,— uniform 
nrity  in  the  application  of  the  law." 

The  rest  of  the  pamphlet  is  chieiy  di«> 
reeted  to  the  question  how  one  supreme  ul- 
timate Court  of  Appeal  should  be  eonsti- 
tuted.  The  f^an  advocated  is  near^f  that 
of  Lord  Longdde'fr,  in  his  speech  of  June 
1636.  ft  is  to  separate  the  judieiai  and  the 
political  functions  of  the  Lonl  Chaaoellor — 
to  make  the  Lord  Chancellor  a  judge  for 
Ikfe,  and  the  *ire^ent  of  the  Court  of  Ap- 
peal, sMd  to  have  for  a  legal  minister  a  Lord 
Keeper,  who  would  fill  that  most  important 
ofiice--"  Minister  oi  Justice."  That  this 
eftoe  is  not  existent  here,  while  in  other 
eivilieed  countries  it  is  one  of  the  most  im* 
portailt  ofilces  c^  state,  is  probably  a  lead-' 
ing  reason  wiiy  England  is,  as  Mr.  Burge 
says,  the  only  state  in  whidi  the  veal  value 
of  a  Comt  ol  UUissate  Appeal  has  not  been, 
reeogniEsd.  It  must  be  a  principal  reason 
too,  why  procedure  has  never  yet  been  legist 
IstHely  dealt  with  as  an  iaductiiBs  science,. 
but  only  empirically. 

instead  of  foBowing  Mr.  Barge  thnraglL 
his  argument  on  this  subj^,  we  will  lay  a 
few  observationa  of- our  own  before  out 
readers,  in  the  ho^  of  leading  them  after- 
wards to  ref^  t6  Mr.'  Surge's  pamphlet  for 
the  reasons  whfteh  he  urges. 

One  appeal,  if  it  be  to  a  couft  as  good  as^ 
poseiblei  is  not  only  enough,  but  is  better 
I  than  BK>^.&  than  one.     What  ia  the  great 
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object  of  an  appeal?  To  correettfae enone- 
oua  law  of  the  lower  tribunal, — we  shall  be 
answered:    True,  this  is  one  end :  it  is  the 
motive  which  induces  the  individual  to  ap- 
peal ;  but  it  is  an  insignificant  advantage 
to  the  public,  and  to  the  whole  body  of 
suitors,  compared  with  the  great  advantage 
of  placing  the  judge  of  first  hearing  under 
the  constant  check  and  dread  of  appeaL 
The  advantage,  viewing  its  opeiution  in 
keeping  the  primary  judge  right,  is  very 
much  greater  than  that  in  putting  the  suitor 
right  again,  when  the  judge  has  put  him 
wrong.    The  institution  of  an  Appellate 
Court  e£Fects  vastly  more  in  the  12  cases 
which  are  not  app^ed  against,  than  in  the 
Idth,  which  is  appealed  against,  and  per- 
haps rectified.    But  the  object  of  keeping  the 
immediate  judge  in  order,  is  more  effectually 
attained  by  having  only  one  Appellate  Court 
than  by  having  more  than  one  in  succes- 
sion.    One  makes  the  responsibility!  more 
certain,  and  the  day  of  judgment  on  the 
inferior  judge  more  speedy.     like  crimes — 
careless,  hasty,  petulant,  or  self-willed  de- 
cisions, are  best  checked  by  the  imminence 
of  an  early  trial  and  definitive  sentence  on 
th6  judge's  dedsion  below.    The  hearing  of 
the  appeal  is,  in  this  point  of  view,  viewed 
as  a  sitting  in  judgment  on  the  judge  below. 
It  is  in  thjs  way  he  must  look  at  it ;  and  it 
is  very  mUch  from  the  power  of  trying  him 
before  his  superior,  that  his  bar  have  the 
wholesome  check  upon  him  they  have*  Mere 
publicity  of  sitting  would  be  little  without 
the  power  of  appeal. 

One  appeal,  too,  is,  in  general,  satis- 
factory, llie  appeals  from  the  Common 
Law  Courts  to  the  House  of  Lords,  are  very 
rare  indeed  when  we  take  into  account  the 
number  of  decisions  they  pronounce,  and 
the  vast  mass  of  property  they  adjudicate 
on.  By  a  return  of  last  sessions  of  the 
appeals  from  the  Equity  Exchequer  to  the 
House  of  Lords,  and  of  tiiose  from  the  Chan- 
cery Court,  it  appeared  that  to  keep  up  the 
proportion  of  appeals  to '  the  Lords  in  the 
two  Equity  Courts  of  the  country,  to  those 
of  causes  disposed  of  by  them  respectively, 
there  should  have  been  120  or  130  i4)peal& 
from  Chancery  in  three  years;  whereas  there 
were  really  but  four  appeals*  We  are  not 
often  found  quoting  Mr.  Bentham  on  ques- 
tions of  jurisprudence.  On  the  contrary,  we 
have  very  recently  pointed  out  the  entire  ab^ 
senoe  of  induction  in  bis  method  of  deal- 
ing with  these  subjects ;  but  in  speaking  of 
his  most  important  defects,  we  must  never- 
theless not  overlook  his  very  great  merits. 
Tq  pur  mind»  th«  obseirvations  on  Courts  of 


Appeal  whicli  will  be  found  in  chap.-^  of 
hu  "  Draught  of  a  new  Flan  for  the  Orga- 
nization of  the  Judicial  Establishment  in 
France,"  published  in  1790,  contain  a  most 
masterly  outline  of  the  reasoning  applicable 
to  this  subject.  The  sections  are  addreased 
successively  to  the  foHowing  subjects.  1, 
Ground  for  allowance  of  appeal.^  2.  In* 
conveniences  of  appeal,  with  their  remedies. 

3 .  In  what  cases  <^  i4)pealB  should  be  allowed, 

4.  That  they  should  be  all  heard  in  the  mcT 
trqxilis.  5.  That  there  should  be  no  inter- 
mediate appeal.^  6  &  7.  As  to  the  judges, — 
and  that  appellate  judicature  should  not  be 
united  with  immediate.  These  remarks  al« 
together  occupy  only  20  or  SO  pages,  and 
are  well  worthy  the  consideration  of  those 
who  wish  to  convukr  these  .various  ques- 
tions. 

The  question  how  for  it  is  proper  to  mix  up 
the  office  of  a  judge  hearing  causes  primarily 
with  the  office  of  an  appellate  judge,  has  not 
by  any  means  been  sufficienUy  considered 
by  the  profession.  Such  a  scheme  was  in 
work  during  the  time  the  seals  were  in  com- 
mission in  1836.  Our  readers  will  all,  doubt- 
less, agree  that  the  for  greater  salisfoction 
given  by  the.  Chancellor,  as  an  appellale 
judge  since  he  has  been  Chancellor,  and  has 
therefore,  ceased  to  sit  as  an  immediate  or 
primary  judge  who  could  be  appealed  from. 
affi)rds  a  very  strong  proof  of  the  conrect* 
ness  of  the  principle  which  forbida  this 
mixing  of  judidal  functions.  The  Lord 
Chancellor  may  also  afford  an  instance  of 
another  important  rule  we  have  been  ooo« 
tending  for,  vig,  the  neceaeity  of  every 


)>  Under  this  head,  he  lavs  down  a 
in  which  we  quite  concur,  vis.  that  the  appel- 
late courts  shall  proceed  on  the  same  docuBBents 
as  were  used  before  the  court  below.  The  pre- 
tended appeal  from  the  Court  of  Review  is  a 
piece  of  mere  humbug,  from  the  neglect  of 
this  rule. 

0  "  In  what  cases  V  he  says.  ''The  simple  «d«> 
swer  is  in  all,  and  it  is  not  less  just  than  simple," 
We  sgree.  But  what  becomes  of  your  mde- 
pendent  local  courts,  acting  with  or  without 
pleading,  and  without  too,  the  check  of  bar  or 
auditory,  which  does  so  much  towards  kec^ng 
our  courts  right  in  the  metropolis  } 

4  He  asks.  What  number  of  snceessive 
Appellate  Courts  there  diould  be  f  "  Unoues- 
tionably  not  three  nor  four  degrees  ot  Jup 
risdiction.  Take  two,  what  would  be  the 
consequence.  Sometimes  to  settle  men's 
opinions,  sometimes  to  unsettle  them.  If  the 
two  courts  of  appeal  concar  in  condemnior 
the  decision  of  the  intermediate  court  it  is  weU. 
So,  if  the  last  agrees  with  the  immediate  conit. 
But  iet  the  iatt  condemn  doth,  on  which  «de 
shall  public  opinion  (x  itself  now  V*  dCt  &C« 
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primary  judge  sitting  under  power  of  easy 
appeal.  Excdlent  a  judge  as  tiie  Lord  Chan- 
cellor is,  we  believe  we  safely  express  the 
opinion  of  the  profes^on,  when  we  say  that 
the  satisfaction  he  gives  when  sitting  on 
original  caoseSf  where  there  is  no  efficient 
appeal  from  him^  is  decidedly  less  than  that 
almost  perfect  satis&ction  he  gives  when 
sitting  on  appeals.  Even  hCj  admirable  as  he 
is  as  a  judge,  is  found  to  do  lus  work  better 
when  his  legal  opinion  is  to  be  placed,  or 
can  be  placed  in  collision  with  that  of  an- 
other judge.  We  say/therefbre,  let  us  have 
no  mutual  insurance  company  amongst 
judges.  No  scheme  by  which  a  judge  sits 
one  day  in  judgment  upon  another  judge, 
and  the  next  at  the  judgment  bar  of  tiie 
other  to  be  judged  hunself :  no  hearing  of 
appeals  by  one  Master  from  another,  as  has 
been  lately  recommended  by  an  eminent 
member  of  that  subordinate  judicial  body. 

Let  us  also  have  but  one  appeal,  and  let  it 
be  a  re-hearing  on  the  same  papers  and  briefs 
as  were  used  below,  and  with  no  printed  cases 
or  petition  of  app^ ;  and  let  it  be  a  speedy 
re-hearing.  The  more  speedily  the  appeals 
are  disposed  of,  the  fewer  will  be  the  mala 
fide  appeals-- the  more  the  hand  fide  appeals. 
The  better,  too,  we  make  our  Appellate 
Court,  the  more  will  this  same  result  be  fur- 
ther worked  out.  If  the  Appellate  Court 
tossed  up  to  settle  its  decision,  all  cases 
would  be  taken  there  which  could  afford  to 
try  the  lottery ;  if  it  is  as  nearly  perfect  as 
we  can  hope  it  to  be,  the  mala  fide  appeals 
will  be  the  fewest  in  number.*  Holding 
these  views,  we  cannot  but  hope  and  trust 
th^t  Mr.  Surge's  opinions  and  suggestions 
may  gain  extensive  ground;  and  we  are 
most  glad  to  hear  that  Mr.  Pemberton, 
whose  name  appears  on  the  back  of  Sir  E. 
Sugden's  bill,  as  if  he  were  one  of  its  spon- 
sors, does  not  admit  the  bill  as  containing 
his  views  on  the  subject.  We  cannot  but 
hope  they  are  very  similar  to  those  in  which 
Lord  Langdale,  Mr.  Burg^,  and  Mr.  Lynch 
have  now  published  opinions  nearly  coin- 
cident. 

LEGAL  OBITUARY  OF  1840. 

5.  Qsldwiu  Francis  Duppa,  of  Lincoln's  Inn, 
barrister  at  law,  aged  38.    He  was  called 
to  the  bar  June  7»  1833. 
L<mi8  Oeorj^  Waldon,  of  the  Middle  Tem- 
ple, aged  26. 


14.  Charles  Harbin^  of  Ringwood,  solicitor, 
afiped  71* 

18.  Robert  Espinass^,  of  the  Inner  Temple 
special  pleader,  aged  65. 

•  John  Hill,  of  Wellbank  Street,  solicitor, 
afi^ed  63. 

22.  John  Shipdem,  of  Dover,  solicitor,  af^ed 
76.  He  had  been  town>clerk  for  thirty 
years;  and  served  the  office  of  mavor. 

28.  Benjamin  Coffin  Thomas,  F.S.A.,  of  Malms- 
bury,  solicitor,  aged  66. 

February. 

I.  Richard  FsTell,  of  Lincoln's  Inn,  aged  31. 

I I.  John  Lightfoot,  of  Wigton,  solicitor,  aged 
65. 

19.  George  Broadwick,  of  Lincoln's  Inn,  Bar- 
rister at  law,  aged  64.  He  was  called  to 
the  bar  23  Jane,  18179  and  was  a  justice 
of .  the  peace  for  the  West  Riding  of 
Yorkshire. 

25.  Richard  Matthew,  of  March,  solicitor, 
aged  68. 

27.  *  Thomas  Crutwell,  of  Doctor's  Commons, 
Proctor. 

March  M 

1.  *  Tlnmonth  Ducon,  of  New  Boswell  Court, 
solicitor. 

24.  *  Joseph  King,  of  Gray's  Inn,  solicitor. 

28.  John  Dyer,  of  Wotton  Underedge,  solici- 
tor, af^ed  38. 

30.  John  Richman,  late  of  Lymington,  soUci- 
tor,  aged  76. 

April. 

Jefleries  Spranger,  Master  of  the  Court  of 
Exchequer,  and  one  of  the  benchers  of 
Gray's  Inn.  He  was  called  to  the  bar  on 
the  19th  May,  1799. 

May, 

Charles  Boyle,  of  Lincoln's  Inn,  Barrister 
at  law. 

8.  Henry  Darell  Stephens,  of  the  Temple, 
n>ecial  pleader,  aged  37. 

14.  Sir  William  Bolland,  knight,  late  one  of 
the  barons  of  the  Court  of  Exchequer. 
See  p.  164,  ante. 

22.*  John  George  Crickett,  of  Doctor's  Com- 
mons, proctor,  aged  46. 
Francis  Gregg,  of  the  Inner  Temple,  one  of 
the  deputy  registrars  of  the  Court  of  Bank- 
ruptcv.  He  was  called  to  the  bar  12th 
February,  1819. 

31.  Christopher  Savery,  of  Plymouth,  solicitor, 
aged  84. 

June. 

2.  Francis  Bacon,  Esq.,  of  Gray's  Inn,  Barris- 
ter at  law.  He  was  called  to  the  bar,  June 
11th,  1834. 

*  William  Lawrence  Bicknell,  of  Lincoln's 
Inn  Fields,  solicitor. 

•  We  need  hardly  say  that  100  causes  heard 
below  in  Lord  Broughsm's  day,  produced  more  1     Marked  thus  *  were  Members  of  the  Inpor- 
appeala  than  now.  \  poratcd  liaw  Society. 
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e&,  T^mas  Ferrer,  of  I>octor^8  ComoAoiis^ 
proctor,  aged  (»6. 

30. 'Thofnas  Smith,  of  Furnivars  Inn,  solici- 
tor. 

July. 

3.  Robert  Maitland»  of  the  Inoer  Temple, 
barrister  at  lai^.  He  waa  called  to  the 
bar  28tk  November,  1828, 

6.  Gtotf^e  Rowland  MiashuU^a  bencher  of  the 
loner  Temple.  He  was  called  to  the  bar 
iu  171^1 1  and  was  maojryearsa  magistrate 
of  the  Bow  Street  police  office. 

7*  Henry  Hall  Joy,  Q.  €.,  and  a  bencher  of 
the  Inner  Temple.  He  wan  csiled  to  the 
bar  2nd  Julv,  1813. 

12.  Sir  Robert  Baker,  one  of  the  benehera  of 
the  Inner  Temple.  He  was  called  to  the 
bar  17th  November,  1786.  He  was  for 
several  yemrs  chief  magitrtrate  of  tbe  Bow 
Street  police  office,  and  treasurer  ktr  the 
county  of .  M iddlesex. 
George  Rogers,  of  Bristol,  solicitor,  aged  74, 
clerk  to  the  Dean  and  Chapter  of  Bristol. 
James  May,  of  Bethnal  Green,  8olicilor« 
aged  89. 

19.  Thomas  Broadley  Fooks,  of  Dartford,  so- 
licitor. 

Au§U9$* 

Cliarles  Howell  Vail otton,  of  Albany  Court 
Yard,  solicitor,  aged  27* 

Joseph  Kaye,  Eso.,  jformerly  one  of  the  Bank 
solicitors,  aged  83. 
17.  Fletcher  Raincock,  of  Liverpool,  barris- 
ter at  law.  He  was  called  to  the  bar  in 
1794,  and  was  Q.  C.  of  the  couDty  pala- 
tine  of  Lancaster. 

20.  John  Tyrrell,  barrister  at  law,  the  emi- 
nent conveyancer.  See  Memoir,  20  L.  O. 
449. 

26.  William  Budd,  of  Newbury,  many  years, 
elerk  of  the  peace  for  tho  eou»ty,  «ged82. 

Sefiember. 

2.  Thomas  Procter,  solicitor,  a^d  60,  many 

J  ears  town  clerk  of  Rye. 
ames  Lowe,  of  Southampton  Buildings, 
solicitor,  aged  76. 
Ambrose  Glover,  F.S.A.,  many  years  a  soli, 
citor  at  Reigaic^  aged  84. 
24*  The  Right  Honorable  Sir  William  Garrow, 
late  one  of  the  barons  of  the  Court  of  Ex- 
chequer, aged  81.    See  p.  164,  anie. 

October, 

9«  Robert  Haymes,  barrister  at  law,  aged  41. 

He  was  called  to  the  bar  11th  Feb.  1829. 
19.  Samuel  H.  Lewin,  one  of  the  sworn  clerks 

of  the  Court  of  Chancery,  aged  4d. 
22.  William  Speocer,  barrister  at  law:  called 

to  the  bar  in  1832. 
24.  Thomas  Lys.  late  of  Took's  Court,  solici- 

tor,  aged  81. 
Arthur  WtKon,  barrister  at  law,  aged  54. 

He  was  called  to  the  bar  in  1811. 


■^  November, 

2.  Samuel  X^Tiite  Sweet,  of  Basinghall  Street, 

solicitor,  one  of  the  coniniittee  of  manage- 
ment of  the  incorporated  Law  Society, 
•     aged  65.  Sec  Memoir,  p.  If 5,  ante. 
Sir  Stmud  Shepherd,  kmgbt,  kite  chief  ba- 
ron of  Scotland,  agedSl.  See  p.  164,  tf*/^. 

3.  Thomas  Walpole,  aged  85.     He  was  olM 

to  the  bar  in  1779. 
5.  Kenelm  Kilaer,  aged  23,  barrister  at  law. 
•Charles  Aihmore,  of  King's  Ann'a  Yard, 

solicitor. 
24.»  WiHkrai  Fisher,  of  Chancery  lane^  of'tfce 

fi#m;  o€  Battye,  Rsher,  and  Sudlow; 

Deeemher. 

21 .  John  Whif4iaw,  M.  A.;  F  H.S ,  aesior 
cher  of  Gray's  Inii»  aged  76.  iie 
called  to  the  bar  in  1794. 

Thomas  Walford,  of  Bokon  Street^  solici- 
tor, aged  78. 

Edward  Randall,  of  Cambridge,  solicitor, 
aged  75. 


SUPERIOR  COURT& 

Witt  €|sii(eni»*ir  Cnurt 
wfirf*)  eoNsvRixjTio^r  ov.^iifi8intAniY 

Where  a  teetator  mnkee  a  betf%test  H  hie  vrkhte, 
with  a  restraint  agrainst  her  $MnyUg-  ngma, 
hut  mlhout  gnp  devise  over,  the  eomiitiom  m 
ineffectuaL 

A  direction  that  certain  coins  and  luidges 
shall  be  kept  in  the  ftjunily.  is  veld/yr  wa- 
certainfy, 

Tlie  testator  made  his  will  in  the  following 
terms:—"  1,  Thomas  Penn,  of  the  parish  of 
Mortlake,  in  the  county  of  Snrrev,  do  appoint 
and  nominate  Elizabeth  Penn  wliolc  ana  tote 
eiMctirrix,  co  the  isteMetof  my  f«adtd  pto|MMy 
dorkig  her  life,  with  a  rettiioiioit  not  to  mnry 
a^mft ;  at  her  deniso  tlw  aaid  interest  to  be 
divided  between  Joba  Henry  M'c  Encrncy,  and 
Charles  Penn  M'c  Enemey  for  their  lives,  and 
their  heirs  after  them  in  succession.  The  old 
coin  and  king's  badges  to  be  kept  In  die 
family.  Elizabeth  Penn,  my  lawful  wife,  sbaH 
be  my  whole  and  sole  estecutriz."  A  bill 
having  been  filed  «|[ainst  the  widow  and  ese- 
eutrix  by  John  Uintj  and  Charles  Peno  Itf'c 
Eaerney,  for  an  administration  of  the  testa* 
tor's  estate,  and  praying  a  declaration  of  the 
rights  of- the  partieis  intereeied  «herei»;  and 
the  defendant,  having  pat  in  her  answer,  in 
which  she  admitted  having  possessed  herself  of 
abeu<  4000/.  3  per  cent,  bank  anttuitiea,*  be- 
sides a  conskleraUe  quantify  of  old  silver  coin 
and  badges,  the  cause  now  came  on  for  hearing. 

nifrkarde  and  8.  MiUer,  for  the  plalaUffs,  aulw 
roitied  that  tbe  widow  was  only  entitled  to  the 
dividends  of  the  stock  ontil  her  death  or  second 
marriage,  and  that  the  coin  and  badges  sbonld 
be  retMBCd  by  her  during  her  life^  and  after 
her  death  delivered  to  the  plaintiffs  as  the 
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#e9faf«T*s  Af  xt  o/  kin  i  and  hi  suppbrt  of  tlie 
first  point  cited  Seoii  t.  Tyier,  2  Bro.  C.  G. 

K.  Bruce  and  Rnntieli,  for  the  defendaiiit. 
'  The  yice  Chanceihr  declared  the  defend- 
ant entitled  to  the  dtvldenda  of  the  stock  for 
her  life,  and  after  her  death  the  stock  to  be- 
lon|^  to  the  plaintiffs  absolotely.  With  respect 
to  the  coin  and  badges,  he  consrdered  the  be- 
aoest  of  them  void  for  uncertainty,  and 
directed  them  to  be  sold,  and  the  produce 
appKcd  in  aid  of  the  admioistratbn  of  the 
testator's  estate. 

Penn  ?•  BPeEnetney^  Feb.  5th,  1841. 

Oufcn'iK  Dmc^. 
[Before  the  Four  Judges.] 

POOR. — LUNATIC. 

An  order  ofJuHke*  declaring  a  persM  to  be 
chargeeLie  en  a  partktder  perith  it  een* 
ciutiee,  i/^ei  dulv  appeeM  agninet. 

Where  Much  en  order  was  made,  and  then  a 
second  oraer  under,  the  9  Geo,  4,  c,  30, 
directing  the  pnymeni  of  money  due  in 
consequence  of  the  chargeaUiiity  previously 
declared,  the  parish,  in  appealing  against 
the  second  oraer,  cannot  go  into  any  m- 
deace  to  impeach  thejirsf. 

Semble,  actuid  receipt  of  relief  is' not  neees* 
sery  togitie  the  justices  juriMietion  to  make 
mn  order  declaring  chargeabUity, 

This  was  an  appeal  by  the  churchwardens 
and  overseers  of  the  town  of  Doncaster,  in  the 
eonnty  of  York,  aj^ainst  the  folluvring  order 
of  Joseph  Hold^torth  and  Francis  Maude, 
JEsqrs.,  two  Justices  of  the  West  Riding  of 
Yorkshire,  dated  6th  of  December,  1839,  and 
made  under  the  42d  sec.  of  9  Geo.  4,  c.  40, 
entitled  **  An  Act  to  amend  the  Laws  for  the 
Breciion  of  County  Lunatic  Asylums,  and  more 
effectually  to  provide  fot  the  care  and  main- 
teoance  of  Pauper  and  Criminal  Lunatics  in 
England.*' 

*'  West  Riding  of  Yorkshire,  fo  wit :  Wberea« 
Mft  ib6 16th  of  September,  1837,  Mary  Frances 
Heatott,  spinster,  a  poor  person  chargeable  to 
i/te  township  of  Doncester,  in  the  West  Riding 
of  the  county  of  York,  was  deemed  to  be  in* 
sane ;  and  whereas  the  overseers  of  the  said 
township  of  Doncnster  did  bring  the  said 
Mary  Frances  Heaton  before  Edmund  Deni* 
son  and  Wflliam  Beattie  Wrightson,  Esqrs., 
twe  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  West  Hiding,  and  the  said  £.  D. 
and  W.  B.  W.,  so  l>eiBg  such  justices  as  afore- 
sud,  did  thereupon  then  and  there  call  to 
their  assistance.  £.  Schole6eId,  M.  D.,  and 
upon  doe  examination  of  the  said  M.  F.  H.^ 
the  said  E.  D.  and  W.  B.  W.,  so  being  such 
justices  aa  aforesaid,  were  then  and  there  satis* 
ied  (bat  the  said  M.  F.  H.  was  insane,  but  the 
place  of  the  legal  settlement  of  the  said  F.  M.  H. 
could  not  be  then  end  there  ascertained  i  And 
Che  said  £.  0.  end  W.  B.  W.,  so  being  such 
justices^  by  ai^  order  undisr  thek  hands  and 
seals,  bearing  date  16th  of  September,  1837* 
directed  to  the  overseers  of  the  poor  of  the 
said  township  of  Doncaster,  did  direct  the  said 
overseers  to  cause  the  said  M.  P.  H.  to  be 


^conveyed  to  the  West  ftiding  Lim«t!e  Asyfam, 
the  sud  asylum  being  a  liouBe  duly  licensed 
for  the  reception  of  insane  persons,  and  the 
treasurer  of  the  West  Riding  was  ordered  to 
pay  to  the  treasurer  of  the  asylum  such  weekly 
sum  for  the  maintenance,  &e.  of  the  said 
M.  F.  H.,  according  to  9  Geo.  4,  c.  40,  s.  44, 
as  should  from  time  to  time  be  fi^ed  upon  by 
the  justices :  .^nd  whereas  the  said  M.  F.  H. 
was  under  that  order  conveyed  lo  the  asyhtm 
by  the  overseers  of  J>oncaster,  on  the  16th  of 
September,  1837,  and  from  theneeforfh  has 
been  and  now  is  confined  in  the  said  a«yttim 
nnder  the  hist  mentioned  order,  and  a  certi- 
ficate from  the  said  B.  S.,  dated  16th  of  Sep-* 
tember,  1839,  that  he  had  duly  examined  the 
pauper,  and  it  was  delivered  to  C.  C.  Corsellis, 
the  superrntendant  of  the  asvlnm,  at  the  time 
M.  F.  H.  was  placed  therein:  And  whereas 
we,  J.  H.  and  FT  M.,  two  of  her  Majesty's  JQs« 
tices  of  the  peace,  did  upon  the  6th  day  of 
December  instant,  duly  ineuire  into  the  Utsi 
legal  settlement  of  the  said  P.  M .  II.,  and  satis* 
ffictory  evidence  was  obtained  as  to  such  settle^ 
ment :  And  whereas  the  visiting  justices  of  the 
asylum  did  on  the  8th  of  January,  1838^  fix 
upon  the  weekly  sum  of  six  shillings  for  the 
maintenance,  &c.  of  the  said  M.  P.  H.,  and  the 
same  has  been  paid  by  the  treasurer  of  the 
West  Riding:  We  J.  ti.  and  F.  M.  do,  upon 
due  proof  made  before  us  upon  oath,  mid  upon 
due  consideration  of  the  premises,  adjudge  that 
the  last  legal  settlement  of  M.  P.  H.  is  in  the 
township  of  Doncaster,  and  we  order  the 
overseers  and  churchwardens  of  the  said  town** 
ship  to  pay  to  the  treasurer  of  the  West  Rid« 
ing  the  sum  of  19/.  is,  for  the  maintenanee» 
&c.  of  M.  F.  H.  from  16th  of  September  1837 
to  the  date  hereof,  at  the  rate  of  six  shillings 
per  week ;  and  we  do  further  order  the  over- 
seers to  pay  to  the  treasurer  of  the  asylum  six 
shillings  per  week  for  the  future  maintenance^ 
&e.  of  M«  F.  H.  during  her  continuance  in  the 
asylum,  or  until  otherwise  ordered  accordtni; 
to  law.  Given  under  our  hands  and  seals>  this. 
6th  day  of  December,  ISBS." 

Ft  appeared  on  the  trial  of  the  appeal  that  a 
previous  order,  dated  16th  of  September,  I837». 
of  E.  D.  and  W.  B.  W.  had  been  made,  undec 
ss.  38  &  41  of  the  said  act,  and  duly  served 
upon  the  appellants.  ItwasasfoHows;  ''West 
Riding  of  York  shire.  To  the  overseers  of  the 
poor  of  Doncaster  in  the  said  Riding :  Whereas, 
it  appears  to  us  E.  D.  and  W.  B.  W.,  having 
called  E.  S.  to  our  assistance,  that  M.  F.  H.,. 
chargeable  to  the  township  of  Doncaster,  is  a 
lunatic,  insane,  or  dangerous  idiot,  yom  are  di« 
rected  to  cause  M.  F.  H.  to  be  conveyed  to  the- 
asylum  established  in  the  Riding ;  and  vou  are 
ordered  to  pay  to  the  treasurer  of  tne  said 
asylum  such  weekly  sum  for  maintenance,  &c. 
as  should  be  fixed  upon  by  the  visitmg  justices.. 
Note.— Expences  to  be  charged  to  the  Riding, 
in  consequence  of  Miss  Aeaton's  settlement 
being  unknown.*' 

In  pursuance  of  the  order  of  the  l€ih  Sept.. 
1837,  M.  F.  If.  was  removed  by  the  appelhnie. 
to  the  asylum,  and  against  that  order  there 
was  no  appeal*  In  the  notice  ef  appeal  against 
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Um  present  order,  of  6tli  December  1833,  ap-  ] 
pelUnts  stated,  as  one  of  theirf|2:round8,  that  M. 
F.  H.  was  not  on  the  16lh  of  Sept.  1837,  or  ai 
any  other  time,  a  poor  person,  chargeable  to  the 
township  of  Doncaster.  At  the  trial  it  was 
contended  the  respondents  were  bonnd  to  shew 
a  charffeabUity  to  Doncaster  on  or  before  16th 
Sept,.  J  837 ;  on  th^  other  hand,  it  was  con- 
tended,  that  the  qnestion  of  chargeabiliw  did 
not  arise,  for  that  the  order  of  the  loth  of 
Sept.  not  having  been  appealed  against,  was 
conclusive  on  the  point  of  chargeability ;  the 
sessions  held,  that  proof  of  chaigeabilit^,  on  or 
before  16th  of  December,  must  be  given  bv 
the  respondents-  It  was  then  proved,  that  M. 
F.  H.  bad,  shortly  before  the  16th,  been  com- 
mitted to  Doncaster  Gaol  for  an  assault  for 
want  of  sureties,  and  at  that  time  was  found 
to  be  lunatic.  The  assistant  overseer  of  Don- 
caster applied  to  two  justices,  E.  D.  and  W.  B. 
W.,  for  an  order  to  commit  her  to  the  West 
Riding  Lunatic  Asylum,  under  9  G.  4,  c.  40, 
s.  38.  The  appellants  contended  this  was  not 
a  chargeability  within  the  act ;  that  in  order 
to  give  justices  who  made  the  order  jurisdic- 
tion, there  muKt  have  been  an  actuaJ  giving 
of  relief.  The  sessions  were  of  that  opinion 
and  discharged  the  order,  subject  to  the  opi- 
nion of  the  court  on  both  points.  1st.  Whetlier 
appellants  were  entitled  to  call  upon  the  res- 
pondents to  give  proof  of  an  actual  charge- 
ability  on  or  before  16th  September,  1837, 
Uiough  the  order  of  that  date  had  not  been 
appealed  agunst.  2d.  Whether  for  the  pur- 
pose  of  Droving  such  chargeability  an  actual 
giving  of  relief  must  have  been  shewn.  If  the 
court  shotild  be  against  the  respondents  on 
both  these  points,  toe  order  of  sessions  was  to 
be  confirmed :  if  in  favour  of  respondents  on 
either,  the  order  of  sessions  was  to  be  quashed, 
and  the  original  order  appealed  against  to  be 
confirmed. 

Mr.  Dvndae,  m  support  of  the  order  of  ses- 
sions. This  was  an  appeal  against  the  order  of 
two  justices  of  the  West  Rioing  of  Yorkshire, 
wherebv  one  Mary  Francis  Heaton  had  be- 
come chargeable  to  the  township  of  Doncaster. 
It  was  necessary  to  shew  on  the  .first  order 
that  the  pauper  was  chargeable,  and  the  proof 
of  chargeability  is  by  actual  receipt  of  relief. 
The  9  G.  4,  c.  40,  was  passed  to  provide  lu- 
natic asylums,  and  in  it  there  is  a  twofold  de- 
scription of  insane  persons:  1st.  poor  who 
are  chargeable ;  2d.  other  such  unhappy  per- 
sons as  are  found  wandering  about,  and  dan- 
gerous. By  the  38th  sec,  it  is  enacted,  that 
where  any  poor  person  is  deemed  to  be  insane, 
one  justice  mav  require  the  overseers  to  bring 
such  person  before  two  justices,  who  upon  due 
examination,  may  cause  him  or  her  to  be  sent 
to  the  lunatic  asylum,  and  shall  call  medical 
aid  to  their  assistance,  and  shall  make  neces- 
sary inquiry  as  to  the  last  legal  settlement 
of  such  person."  All  reasonable  expenses  are 
to  be  psud  by  the  treasurer  of  the  county  or 
riding ;  the  overseers  were  not  to  pay  to  the 
treasurer  of  the  asylum,  there  being  no  legal 
settlement.  Then  the  question  arises,  whether 
ynder  the  46  sec.  the  parish  officers  of  Don- 


caster were  bound  to  appeal  sigidnsl  tlie  fim, 
or  whether  by  not  appealing  they  are  bow 
concluded.  The  officers  were  not  aggrieved 
by  the  first  order.  The  pauper  is  stated  to  be 
chargeable ;  but  there  is  no  grievance  in  that 
statement.  Thev  are  required  to  convey  her  to 
the  asylum :  is  tnst  sudi  a  grievance,  as  neces- 
sarily to  require  them  to  appeal  against  hi 
Then  the  magistrates  had  no  authority  to 
order  the  expences  to  be  pud;  they  are 
to  be  charged  to  the  riding:  the  pauper  eon- 
tinues  in  Uie  asylum  until  enquiry  is  set  on 
foot  as  to  her  1^^  settlement.  In  Che 
order  of  6th  December,  1838,  the  justices 
find  that  she  is  settled  in  Doncaster,  and 
they  adjudicate  her  settlement  to  be  in  Don- 
caster. [Mr.  Justice  Patteion.^^Tht  persons 
who  make  the  objecUon  are  the  very  persons 
who  brought  her  before  the  justices-j  She 
was  in  Doncaster  gaol  for  a  breadi  of  the 
peace :  she  might  be  casual  poor.  [Mr.  Jastice 
Coleridge,  llie  question  is  as  to  char^bility.] 
[Mr.  Justice  Putteeon.  Tliey  bring  her  before 
the  justices  as  chargeable.]  She  is  In  tmth, 
not  a  settled  pauper :  she  was  not  chamaUe  at 
that  time.  Lying  In  Doncaster  gacu  creates 
no  chargeability ;  lying  in  prison  makes  ber 
chargeable  to  the  borough.'  [^Mr.  Justice 
Pa//«ff«a.^-What  made  me  ask  this  question  is 
this  t  the  overseer  does  not  enquire  into  chaise- 
ability  but  insanity.  I  think  you  are  condnoed 
by  your  own  act  from  appealing  J  In  Res  v. 
FramUng^ham,*  Mr.  Justice  ^$ton says,  "and it 
must  be  oHJudred  by  the  justices  that  sndi 
person  is  actually  ^acom^  chargeaUe  before  they 
can  legally  make  an  order  of  removd.  Now 
how  can  the  iustices  be  authorised  to  make 
such  an  adjudication  upon  a  person  who  in 
fact  is  not  become  chargeable,  nor  has  e?er 
asked  for  relief?'*  In  Nolan's  Poor  Law,^ 
there  is  this  passage :  "  The  party  most  be- 
come an  actual  charge  and  burthen  to  the 
parish,  bv  receiring  relief  out  of  the  poor's 
fund.  The  asking  relief  from  a  pariah  officer 
without  receiving  it,  does  not  render  him 
chargeable,  neither  does  the  actual  recnpt  of 
relief  from  an  inhabitant,  not  a  pariah  officer." 
An  order  to  pay  may  be  good  in  part  and  bad 
in  part.  The  parties  here  were  not  aggrieved 
by  the  first  order :  she  was  not  a  person  chaige- 
able. 
Mr.  Bainet,  contrh,  was  stopped  by  the  Court, 
Lord  Denman,  C.  J. — There  is  no  doubt 
upon  this  case.  The  order  of  sessions  most  be 
quashed,  15/.  \2s,  to  be  paid  instead  of  19/.  4#. 
The  order  of  16th  September,  1837,  which 
finds  the  fact  of  the  lunatic's  .liabilitv,  is  con- 
clusive if  not  appealed  against.  Here,  the 
parish  officers  of  Doncaster  had  notice  of  that 
order,  and  not  having  taken  any  steps  to  set  it 
aside,  they  are  too  late  to  contest  that  hex  in 
an  appeal  against  the  subsequent  order. 

Order  of  justices  confirmed.  Order  of  scs* 
sions  quashed. — The  Queen  v.  ffoUwartk  nnd 
another,  H.  T.  1841.    Q.  B,  F.  J. 


a  Burr.  Sett.  Cases»  748. 
>  Vol.  2,  p.  197. 
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JOINT  STOCK  COMPANT.— MANDAIIUB. 

fFhere  a  par^  hnd  obtained  a  verdict  and 
judgment  agaimi  a  company  which  had  been 
incorporated^  and  had  authority  to  sue  and 
be  sued  by  ite  treasurer^  who  was  not  how- 
ever to  be  personally  liable,  but  he  couUl  not 
obtain  the  fruits  of  hisjudgmmt,  as  there 
were  no  funds  of  the  company,  the  Court 
would  not  grant  a  mandamus  to  compel  the 
directors  to  auemble  the  proprietors  and 
mahe  fresh  calls,  but  left  the  party  to  his 
ordinary  remedies  on  the  judgment. 
Lord  Denman,  G.  J.,  delivered  judgment  in 
this  case.    This  was  a  rule  for  a  mandamus  to 
command  the  defendants  to  pay  a  certain  sum 
of  money,  and  to  make  calls  for  that  purpose 
on  the  shareholders. '  The  company  is  incor- 
porated, but  may  sue  and  be  sued  by  its  trea- 
anrer,    who   is    not   personally   responsible. 
There  was  an  action  against  the  treasurer,  and 
tbe  nlaintiff  having  recovered  a  verdict  for 
llbw.,  entered  up  judgment  against  the  com- 
pany, and  now  comes  to  this  court,  and  stating 
that  the  company  has  no  funds,  applies  for  a 
mandamus  to  have  the  funds  rused  from  new 
calls.    It  appears  that  by  the  laws  of  the  com- 
pany no  new  calls  can  be  made  but  by  a  quali- 
fied quorum  of  the  directors,  and  that  at  this 
moment  a  sufficient  number  of  properly  quali- 
fied directors  does  not  exist  to  form  a  quorum. 
In  support  of  the  application  the  case  of  The 
King  V.  The  St.  Caiherine's  Dock  Company, •^ 
was  cited ;  but  we  are  of  opinion  that  that  case 
will  not  justify  the  application  in  the  present 
instance.    There  seems  no  doubt  that  if  the 
company  was  fully  constituted  and  in  operation, 
we  could,  on  the  authority  of  that  case,  direct 
by  mandamus  the  treasurer  to  pay  the  money 
recovered  by  this  judgment.    But  here  thej 
plaintiff  has  his  ordinary  legal  remedy,  and  in  | 
such  a  case  we  do  not  adopt  the  course  of 
compelling  payment  by  mandamus,  nor  do  we 
generally  consent  to  issue  that  writ  except 
where  without  it  the  remedy  at  law  would  not 
be  perfect.     The  King  v.  The  Severn  and  fFve 
Rauway  Company.^    Here  we  think  that  the 
remedy  which  the  plaintiff  has  upon  his  jud^- 
meiit,  by  the  ordinary  mode  of  proceeding,  is 
sufficient;  and   we  therefore   come   to  the 
conclusion  that  the  role  must  be  discharged, 
but  under  the  circumstances  disclosed  in  the 
affidavits,  we  think  that  the  rule  ought  to  be 
discharged  without  costs. 

Rule  discharged  without  costs.— 7%^  Queen 
V.  The  Directors  of  the  Victoria  Parh  Company, 
H.T.  1841.    Q.fi.F.J. 


aitten'it  Iftencfi  ^ntcticf  Court. 

ARBITRATION. — AWARD, — REASONS. — OPI- 
NION OF  COURT. 

if  it  appears  clearly  on  the  face  of  an  award, 
that  the  arbitrator  has  adjudicated  on  the 
matters  referred  to  him,  it  is  sufficient. 


•  4  Bam  &  Ad.  360. 
^  2  Barn  and  Aid.  646. 


although    he   may  not   have  atyudieated 
directly  in  terms  concerning  it. 
In  this  case  a  cause  was  referred  to  an  arbi- 
trator.   It  was  an  action  of  trespass,  and  the 
defendant  pleaded,  first,  not  guilty  and  se- 
condly, several  pleas  of  justification.  ^  The 
cause  having  come  on  at  the  assizes,  it  was 
suggested,  and  the  suggestion  adopted,  that 
the  cause  should  be  referred  to  an  arbitrator. 
Several  meetings  were  held,  and  the  arbitrator 
finally  published  his  award.    In  it  he  found 
"  that  the  defendant  has  not  proved  his  plea, 
and  therefore  that  the  verdict  ought  to  stand." 
The  arbitrator  then  proceeded  to  state  a  variety 
of  reasons  which  induced  him  to  come  to  the 
conclusion  stated  in  his  award.    He  did  not 
however,  set  forth  the  evidence  which  had 
been  given  in  the  cause,  and  no  power  was 
reserved  to  him  to  state  the  facts,  for  the  pur«- 
pose  of  taking  the  opinion  of  the  Court.    A 
rule  to  shew  cause  had  been  obtained  why  the 
verdict  should  not  be  set  aside  on  the  ground  of 
uncertainty,  and  that  the  reasons  stated  on  the 
face  of  the  award  did  not  justify  the  decision 
pronounced. 

Ingham  shewed  cause  against  this  rule,  and 
submitted  that  the  award  was  sufficiently  'cer« 
tun,  as  it  was  expressed  by  the  arbitrator.  The 
meaning  of  the  arbitrator  must  be  evident  from 
the  language  he  had  used.    It  must  be  assumed 
that  the  arbitrator  was  satisfied  that  the  plain- 
tiff had  proved  the  trespass  of  which  com- 
plaint was  made.    If  so,  then  the  defendant, 
not  having  proved  his  special  plea,  it  was  per- 
fectly right  that  the  verdict  should  stand.    Al- 
though the  languuge  used  by  the  arbitrator 
was  not  technically  so  certain  as  might  be 
conceived,  yet  no  one  could  doubt  that  the 
arbitrator  meant  to  find  that  he  was  satisfied 
that  the  trespass  had  been  committed,  and 
that  the  defendant,  not  having  made  out  his 
pica,  the  plaintiff  was  entitled  to  have  the  ver- 
dict to  stand  as  it  had  been  taken  at  fitiff  prius. 
As  to  the  statement  of  the  reasons  which  the 
arbitrator  had  made,  whether  they  were  satis- 
factory or  not,  could  not  affect  the  validity  of 
the  award.    Here  the  arbitrator  had  not  set 
out  the  evidence,  but  if  he  had,  and  even  drawn 
a  wrong  conclusion,  if  there  was  any  evidence 
to  support  his  findmg  no  ground  would  exist 
for  setting  aside  the  award.     All  however,  that 
he  had  done,  was  to  state  the  conclusions 
which  his  mind  had  drawn  from  the  evidence. 
No  reason,  therefore,  existed  for  setting  aside 
the  award,  because  those  conclusions  were 
not    satisfactory  to    others  who   might  ex- 
amine them. 

Nightman  contended  that  the  arbitrator 
shoula  have  expressly  found  that  the  plaintiff 
had  proved  the  trespass.  If  not,  the  defendant 
could  not  be  called  u^n  to  prove  his  plea. 
The  fact  of  his  not  proving  it,  therefore,  could 
not  be  aground  for  determining  that  the  plain- 
tiff was  entitled  to  retain  his  verdict.  On  this 
ground  the  award  must  be  considered  as  in- 
connstent.  Then  as  the  arbitrator  had  set 
forth  his  reasons  for  finding  in  the  way  he  had, 
the  Court  was  at  perfect  liberty  to  examine 
into  the  validity  of  those  reasons.  If  they  were 
considered,  it  would  readily  be  found,  that  they 
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Milly  bad  no  eciinectioii  whatever  with  the 
decision  he  had  proBowieed.  The  award  was 
therefore  bad  upon  the  faee  of  it,  and  ou^bt 
to  he  set  aside.  The  present  rule  nittst  conse- 
qaently  lie  made  absolute^ 

Coieridg^t  J,,  thoacfat  that  unless  it  was 
perfectly  dear  thui  the  decisioo  was  wron<;, 
which  the  arbitrator  ha#l  pronounced,  he  could 
sot  interfepe  to  set  aside  the  award.  It  was, 
however,  to  be  observed,  that  the  arlntrator 
bad  not  stated  the  evidence  at  length,  which 
had  been  {fiven  in  the  cause,  but  merely  what 
in  his  mind  was  the  result  of  that  evidence. 
The  Courts  therefore,  could  not  determine 
from  what  appeared  on  the  face  of  the  award 
as  to  the  evidence  adduced^  Thie  arbttrstor 
mij^ht  have  been  satisfied  that  the  plttintilT  had 
proved  the  trespass,  and  the  defendant  not 
having  proved  liis  special  plea  of  justificatiou, 
he  was  entitled  to  direct  that  the  verdict  in 
favour  of  the  plaintiff  should  stand.  Hu 
Lordship  thou^ifht  that  the  arbitrator  roust  be 
considered  as  bavinnf  adjudicated  by  his  award 
vn  the  msitters  referred  to  him,  and  therefore 
the  present  rule  must  be  dischart^ed. 

Ruie  di8char^ed<-*->#irAer  v.  Oteea,  H.  T. 
1841.    Q'.B.P.  G. 

<JI7D0HBNT  ON  OliD  WARRANT  OF  ATTORNET. — 
9PECIAL  SSRT1CE.--^LANDLADT. 

Under  particular  drcunutances^  where  there 
h  no  person  known  to  the  plaintiff'  who  is 
in  privitp  with  the  defendant^  on  whom  a 
rule  nm  for  entering  up  judgment  on  an 
old  warrant  of  attorney  can  le  served,  the 
Court  trill  permit  the  service  to  be  treated 
vs  Sufficient,  if  effected  on  the  landlady  of 
the  house  in  which  the  drfendant  lodges. 

In  .this  case  a  warrant  of  aitornejr  hail  been 
litlveu  by  the  defendant  to  the  plaintiff,  more 
than  (eu  yearr  ai;o«  The  sum  secured  by  the 
warrant  not  having  been  paid,  a  rule  nisi  for 
iud foment  upon  that  warrant  was  obtained. 
Efforts  were  made  to  serve  the  rule  nisi,  but 
without  success,  in  the  usual  way. 

OgU  now  moved  to  make  the  rule  tdsi  ah- 
•olute  on  a  speckil  affidavit  of  circumstances, 
which  were  the  foUowinif :  — The  deponent 
Btiued  that  he  had  gone  to  the  house  where 
the  defendaat  lodged.  He  had  made  imiuiries 
of  the  landlady  of  the  house,  but  could  not 
iscertaiff  when  the  defendant  would  be  likely 
io  he  at  home.  She  staled  that  her  lodicer  was 
eomewhere  in  London,  but  she  did  not  know 
jvhere,  nor  when  he  would  return  home.  She 
aUo  stated  that  he  had  no  wife  .ur  child,  or 
fcrraiic  in  the  honsc.  The  deponent  also  stated 
tlint  the  defendant  had  no  attorney  on  whom 
aervice  might  he  effected.  Under  these  cir- 
cumstances, it  bcinj(  sworn  that  the  hou»e  in 
question  wis  the  defendant's  usual  place  of 
resJiienee,  it  was  submitted  that  a  sufficient 
oerviee  had  been  effected,  and  that,  therefore, 
4he  niW  ought  to  be  made  absolute. 

Coleridge,  J*,  permitted  the  rule  to  he  made 
.abwiltcte,  but  directed  that  execution  should 
not  issue  nntU  after  the  lapse  of  a  week. 

Rule  ab8olute.^^<9rlA(iOT  v.  Suek,  H.  T. 
1841.    Q.B.P.C. 


^UDOllBirV  A0AIN9T  THB   CAStAt  8J  ECTOR. 
— flSRVlCE  ON   aEEVANT. 

The  Court  will  not  allow  judgment  to  he 
signed  against  the  casual  ejector  on  a  ser- 
vice  on  the  tenant's  servant  on  the  premises, 
although  the  usual  explanation  has  heen 
given,  \tnd  the  tenant  has  afterwards  re- 
ceived an  explanation  of  the  service,  and 
spoken  on  the  subject  of  the  action^  he  not 
having  acknowledged  that  the  copy  of  the 
declaration  had  come  to  his  hands. 

This  was  an  action  of  ejectment.  The  affida- 
vit of  service  of  the  declaration  on  the  tenant 
stated,  that  the  person  desirous  of  serving  it 
liad  proceeded  to  the  premises,  where  he  saw 
only  the  tenant*s  servant.  On  him  he  served  a 
copy  of  the  declaration,  and  gave  the  usual 
explanation  as  to  the  object  of  the  rerrice. 
The  defendant  afterwards  saw  the  tenant  him- 
self, and  explained  to  him  the  object  of  the 
service.  He  also  had  a  conversation  with  the 
tenant  on  the  subject  of  the  sction  it«elf. 

Heaton,  on  this  state  of  facts,  applied  for 
leave  to  sign  judgmeut  against  the  casual  rjec- 
tor«  He  submitted  that  although  au  actual 
regular  service  of  the  declaration  could  not  be 
sworn  to,  yet  what  had  passed  between  the 
defendant  and  the  tenant  could  not  be  consi- 
dered as  amounting  to  less  than  an  acknow- 
ledgment by  the  tenant  that  the  declaration 
had  come  to  his  hands. 

fniliams,  J,,  said  that  it  must  appear,  either 
that  the  tenant  had  been  actually  served,  ac- 
cording to  the  usual  practice  of  the  court,  or 
that  the  decLirarion  had  come  to  his  hands,  by 
his  own  acknowledj^ment.  It  was  quite  consii- 
tent  with  what  had  passed  between  the  defen- 
dant and  the  tenant,  that  the  declaration  had 
not  come  to  the  hands  of  the  tenant.  No 
rule  therefore  could  be  taken. 

Rule  refused.— -/>&«  dem.  Oinger  r.  Roe,  H. 
T.  1841.Q.  B  P.  C. 


SHERIFF. — XNCRBASINO  ISSUES.  —  9ISTBAIM- 
INO  saBRirr.--*RULB  NISI. 


Where  a  late  sheriff  has  been  dietrmned  in 
the  sum  of  40s.,  and  it  is  sought  to  imeremae 
issues  against  him  for  not  executing  pro* 
eats,  and  the  amount  for  whick  k  ieprmpooed 
to  increase  issues  is  very  eonsidermUe,  the 
Court  will  not  grant  a  rule  for  tkatourpose 
absolute  intho^rst  instance,  but  unUaserely 
grunt  u  rule  nisi. 

Peacock  moved  to  iocrease  issues  ns^afnst  the 
late  shesiff  of  Hants,  from  40i.  to  962/.  Before 
the  expiration  of  the  period  for  which  the  late 
sheriff  held  office,  a  writ  of  ^.  fa.  %vas.  issued 
against  the  defendant,  indorsed  to  levy  15(301, 
The  sheriff  returned  that  he  had  aeixed  goods 
to  the  amount  of  1200/.  or  thereabouts,  and 
that  they  reniuoed  in  his  hands  for  wnnt  of 
buyers.  The  plaintiff  sued  out  a  writ  of  era- 
ditioni  exponas,  and  two  sums,  amounting 
together  to  248/.,  were  realised.  That  amount 
was  paid  over  to  the  plaintiff.  Notliing  further 
being  done  by  the  sheriff,  the  preaeut  sheriff* 
at  the  msttnce  of  the  plaintiff,  distrained  the 
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tae(ilicrifftotbeAmoiKitof4ai.  Xhc^reieBt 
applicatiou  wan  to  require  the  present  sberiflf 
to  ijicraue  Mstfes  to  tke  amount  of  the  i^oods 
which  ibe  sheriff  admitted  to  be  vtill  in  bis 
h^di  ••  part  of  the  goods  aeixed .  beloni(infr 
to  the  defendant,  pursuant  to  the  writ  of  Jieri 
fuetaf.  It  was  sobmlcted,  that  aa  iaauea  bad 
already  been  diatraiaed  once,  the  present  rule 
oujCbt  to  he  absolute  in  the  first  instance. 

IViUlumM^  J.  was  of  opinion  that  as  the  sum 
Mraa  laige  ior  which  it  was  proposed  .to  increase 
the  issues,  it  woukl  be  more  proper  that  the 
role  should  be  nm  at  first. 

Rule  nUi  iirc«rdiniirly> — Monint  v.  Smith, 
11.  T- 1841.    Q.B.  P.C. 


MISCELLANEA. 


BLOQCBXCS  OP  BRITISH  LAWYBllS. — 
BR8KINB. 


c« 


In  a  case  wjiere  the  pouiwe  km  and  the  pre- 
vailing' manners  of  the  times  were  so  strougW 
io  opposition  to  one  another  that  he  was  afraid 
the  punishment  of  fWi>t(/«a/«  would  never  be  able 
to  beat  down  an  offence  so  sanctioned.''  Vol. 
i.  3(>7. 

f*  When  «  convkicinfT  answer  cannot  be 
found  to  an  objection,  those  who  understand 
controversy  never  ^ive  strength  to  it  by  a  weak 
one."    Vol.  i.  328. 

"  With  such  a  leffislature  as  I  have  now  the 
honor  to  address,  1  confess  the  evil  is  imaf^i- 
nary ;  but  who  can  look  iuto  the  future  ?  This 
precedent,  trifluiir  as  it  may  seem,  may  here- 
after afford  a  plausible  inlet  to  much  mis- 
chief."    Vol.  i.  48. 

**  In  shorty  this  has  been,  as  every  thinjc  else 
thai  is  monopolised  must  be,  uniform  and  ob- 
atmale  in  mistake  and  error  for  want  of  the 
*  ztecessary  rivalry.**  Vol.  i.  fiO. 

"  The  house  to  filled  with  persons  who  no 
doabt  feel  an  involuntary  Beat  for  the  inter- 
eata  of  ^.  It  to  an  iofloence  to  natural  and  so 
honorable^  that  I  tmst  that  there  to  no  inde- 
cenoy  in  aiy  hintioff  the  poisibliity  of  lit  ope- 
nuion.**    Vol.  i.  S6. 

"  In  following  the  objections  of  ao  many 
learned  persoas,  offered  under  different  ar- 
rangaroaats,  upon  subjects  so  eomplii'ated  and 
comprabencivey  there  to  much  danger  of  being 
draarnfi'iMn  thiit  method  and  order  which  can 
alone  fasten  conviction  upon  unwilling  minds, 
or  drive  them  from  the  shelter  which  ingenuity 
'  never  fails  to  find  in  the  labyrinth  of  a  desul- 
tory dtocourse.**    Vul.  i.  264.. 

"  If  you  were  to  adopt  it,  the  tow  would  be 
benceforth  a  snare  to  the  subject, — ao  man 
'WOuM  venture  to  engine  hereafter  in  any  com- 
mercial enterprise,  since  he  never  could  be 
^re  that,  although  the  tide  of  hto  fortunes  was 
ruttaiag  in  a  free  and  legal  channel*  its  course 

•  The  figures  refer  to  the  volumes  and 
pages  of  the  printed  Speeches. 


mlg^t  not  be  lumed  by  parltonent  into  tlio 
bosom  of  a  monopolise ;  but  if  aome  avarici- 
ous man,  of  whom  there  arc  but  few,  did  co- 
llage in  any  buauesa,  he  would  be  ao  harried 
into  gaining  his  ends,  by  an  expection  of  par- 
Itoment  interfering,  ^al  to  escape  'your  iatfo^ 
sivepower,  he  woukl  be  heartless  and  desperate, 
speeaOy  to  gain  his  ends,  and  thus  be  oppres- 
sive to  those  he  might  by  hto  acts  have  co- 
tangled  in  his  schemes."    VoL  i.  45. 

"  The  first  conunon  letter,  even  in  the  ordi^ 
nary  course  of  business,  cannot  be  read  in  a 
cause  to  prove  an  obligation  for  twetajy-shiU 
lings  without  the  whole  bcwg  read.*'  VoL  iL 
106. 

"  If  any  given  part  of  a  work  be  legally  ex<- 
planatory  of  any  other  part  of  it,  the  pre- 
face} a /irtiorifJtnd  as  a  general  rule  is  the  naaflt 
materia) ;  because  the  preface  is  the  author's 
own  key  to  .his  writing,-i*aad  acting  as  a  pre* 
amble  in  grnend,  and  as  in  thto  case  it  ^ives 
the  spirit  and  intention  of.  the  whole  work  by 
way  of  prologue."    Vol.  ii.  U)S. 

"  I  mean  that  every  man  in  thto  country 
has  an  e<|ual  right  to  eoiud  laws,  to  an  e<|ual 
ptotectiun  of  personal  liberty;  to  an  eijual 
protection  of  that,  without  which,  it  requires 
no  reasoning  to  prove  that  neither  persuwil 
security  nor.  personal  liberty  ever  can  cxist,-^ 
I  mean  to  an  equal  protection  of  .property-*— 
that  property  which  the  labour  of  life,  under 
the  blessing  of  Providence,  may  have  gained 
to  him,  or  which  the  superior  kindness  of 
Providence  may  have  given  him  without  be* 
stowing  the  labor  of  life  in  order  to  acquire 
it.  All  thto  sort  of  equality  is  tliat  which  the 
constitution  of  Great  Britain  has  secured  to 
man  who  lives  under  it,  and  it  is  to  prevent 
your  property  from  being  injured  by  milicious 
pefsoaa  tluit  this  prosecution  to  brought."  Att. 
Gen.    Vol.ii.  21^. 


LAW  BILLS  IN  PARLIAMENT, 


ftotuTf  of  Hoitrif. 

Copyhold  and  Customary  Tenures. 

[PassedJ  Lord  Redesdale. 

For  holding  Petty  Sessions  and  Summary  Trials. 
.      .  [In  C«unmittee.]  Earl  Devon. 

Drainage  of  Buildini^s.  [fn  Select  Committee.] 
Turnpike  Acts  Continuance.  [For  2d  reading.] 
To  limit  the  Criuiiiial    Jurisdiction    of  the 

Quarter  Sessions.  [For  2d  reading.] 

For  rendering  a  Release  as  effectual  as  a  Lease 

and  Release.  [For  2d  reading.] 


Kauiff  of  CommoniC. 

For  facilitating  the  administration  of  justice 
(in  Chancery),  No.  1.    Attorney  General. 
[In  Committee.] 
To  facilitate  the  Admintotration  of  Justice  in 
the   House  of  liords  aud  Privy  Council, 
No.  2.  Slr£.6ugden. 

[In  Committee] 
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Coanty  Courts.  Mr.  F.  M»iile. 

See  the  AmeudmeDts,  p.  390»  amie, 

[In  Committee.] 
Bankraptey,  loBolrency,  and  Lunacy. 

[In  Committee.] 
To  remore  objections    to  the  admission  of 
evidence  on  the  ground  of  interest. 
[In  Committee.]  Mr.  C.  Buller. 

To  amend  the  Law  of  Costs.     Sir  F.  PoUoclc. 

[In  Committee.] 
To  allow  Writs  of  Error  in  Mandamus. 

Sir  F.  PoUock. 
Poor  Law  Amendment.  [In  Committee.] 
For  the  Registrationof  Parliamentary  Electors. 

[In  Committee.]         Lord  John  Russell. 
For  the  better  regulation  of  Rulways. 

Mr.  Labouchere. 
County  Coroners'  Election.    Mr,  Packington. 

[In  Committee.] 
Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
Designs  Copyright.  [For  2d  reading.] 

Hthes  Recovery.  Captain  PecheU. 

[In  Committee.] 
For  rendering  a  Release  as  eflfectnal  as  a  Lease 
and  Release.  [Mr.  James  Stewart.] 

[Passed.] 
To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]     Mr.  Ewart. 
Turnpike  Acts  Continuance. 

[PassedO  Mr.  F.  Manle. 

To  exempt  Tithes  from  Parochial  Assessments. 

Mr.  Hodges. 
Middlesex  Sessions.  [In  Committee.] 

County  Bridges.  [In  Committee.] 

Punishment  tor  Offences  against  the  Person. 
[In  Committee] 

Lord  J.  Russell. 
>  Punishment  for  Embezzlement. 

[For  2(1  reading.]         Lord  J.  Russell. 
To  amend  the  Law  of  Sewers* 

I  For  2nd  Reading.]   . 
Copyhold  and  CustomaryTenures.    Mr.Hope. 
Administration  of  Justice  in  Boroughs. 

[In  Committee.]  Attorney  ueneral. 

To  facilitate  the  Transfer  of  Real  and  Personal 
Property  held  in  trust  for  Charitable  Pur- 
poses. Mr.  James  Stewart. 
i For  2d  reading.] 
le  Enrolment  of  Burgesses. 
[For  2d  reading.] 

V  The  Small  Debt  Court  Bills  remidn  in 
the  same  state  as  noticed  in  our  last  Number. 


SHERIFF'S  COURT,  DERBY. 


Notice  is  hbrbbt  given,  that  the  Sheriff's 
Court,  for  Tiial  of  Actions  for  Debt  under 
£20,  will  be  held  at  the  following  times  and 
places  during  the  Shrievalty  of  ^hn  Bruno 
Bowden,  Esq.,  viz, 

1641. 

Thursday . . .  .April  I .  .at  the  Town  Hal),  in 

Che^sterfield. 


Saturday  t*..  May  I. .at  the  County  Hall^  id 

Derby. 
Thursday ...  .May  27 .  .at  the  Town  Hall/  in 

ChesterfiekE. 
Saturday  . .  June  26 .  .at  the  County  Hali^  in 

Derby. 
Thursday.... July 29.. at  the  Town  HalL  id 

Chesterfield. 
Saturday . . .  .Aug.  28  •  .at  the  County  Hall,  in 

Derby. 
Thursday  . .  Sept.  23 .  .at  the  Town  Hail,  ia 

Chesterfield. 
Saturday  •  •  • .  Oct.  30 .  .at  the  Coanty  Hall«  in 

Derby. 
Friday Nov.  26. .at  the  Town  Hall,  in 

Chesterfield. 
Thursday  . .  Dec.  23.  .at  the  County  Hall,  in 

Derby. 

1842. 

Thursday . . .  .Jan.  27 .  .at  the  County  HaU«  in 

Chesterfield. 

WriU  must  be  delivered  at  the  Sheriff*s 
Office,  in  Derby,  three  clear  days  before  the 
day  appointed  for  the  Trial  of  Causes  in  the 
Sheritif  's  Court. 

The  Court  will  sit  at  eleven  o'clock  on  endi 
day. 

Sheriff's  Office  Derby,        John  Barbsr, 
February  1841.         Acting  UndenkeriC 

H.  &  C.  Hall,  New  Boswell 
Court,  Agents. 


THE  EDITOR'S  LETTER  BOX. 
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In  answer  to  inquiries  regarding  the  time  when 
the  General  Inaes  to  the  twenty  volumes  of 
the  Legvl  Observer  will  be  ready,  we  have 
to  inform  our  correspondents  that  about  three- 
fourths  of  it  is  printed,  and  no  time  vrill  he 
lost  in  completing  it. 

^  A  person  who  duly  gives  notice  of  his  inten- 
tion to  apply  for  admission  as  an  attomey*  and 
afterwards  is  taken  ill,  or  neglects  to  leave  the 
testimomals  of  the  service  of  hu  axtidea  in 
due  time,  or  from  some  other  canse  is  pre- 
vented from  attending  to  be  examined,  mast 
give  fresh  notice.  He  cannot  be  examined  in 
the  succeeding  term  mthout  such  nodoe  or 
the  leave  of  the  Court.  He  is  in  time  for 
Trinity  Term. 

We  cannot  find  room  for  the  letter  of  A.  iS.W. 
this  week. 

We  thank  A.  B.  for  the  trouble  he  has 
taken,  and  if  the  ground  of  complaint  should 
occur  a^ain,  we  shall  be  obliged  by  Ids  men* 
tioning  it. 

The  pressure  of  parliamentary  matter  this 
week  compels  us  to  defer  several  valuable 
communications  from  our  correspondents, 
which  are  printed,  and  will  be  inserted  as 
soon  as  poesible* 


tRht  Utqal  4&hwv\^tv^ 
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■  <*  Quod  iBAgifl  ad  Notf 
Pertinet,  bt  Desire  molnm  est,  aj^itamas/* 
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REMARKS 
UPON  THE  LAW  OF  BAILMENT. 

OtiR  attention  has  been  called  to  some  remarks 
Ity  the  late  Mr.  J.  B,  Wallace^  an  American 
lawyer,  intended  to  drair  the  attention  of  the 
profession  to  some  principles  in  the  Law  of 
Bailment  which  appear  to  have  been  over- 
looked)  or  nol  sufficiently  attended  to,  by  the 
tvriterd  on  that  subject.  We  think  our  readers 
will  like  to  see  the  purport  of  these  remains. 

'*Sit  William  Jones/*  he  says,  ''de6ne8 
bailment  to  be  '  a  delivery  of  goods  in  trust, 
ou  a  eontract  expressed  or  implied,  that  the 
trust  shall  be  duly  executed,  and  thegoodt  re^ 
delivered,  as  soon  as  the  time  or  use  for  which 
they  were  balled  shall  have  elapsed  or  be  per- 
formed.'  BlackstonC  calls  it  'a  delivery  of 
i^oods  in  trust  upon  a  contract  expressed  or 
implied  that  the  trust  shall  be/aitn/ulijf  exe- 
cuted on  the  part  of  the  bailee.'  Chancellor 
Kent  deHnes  it  '  a  ddivery  of  goods  in  trust 
upon  a  contract  express  or  implied^  that  the 
triist  shall  be  duly  executed  and  the  goods  re- 
sirred  by  the  bailee  as  soon  as  the  purposes  of 
die  bailment  shall  be  answered.'  Mr.  Justice 
Story  considers  neither  of  these  deOuitions  to 
be  Strictly  correct,  and  gives  his  own  thus : — 
'  A  delivery  of  a  thing  in  trust  for  some  special 
object  or  purpose,  and  upon  a  contract  ex- 
pressed or  implied,  to  conform  to  the  object 
or  purpose  oi  the  trust.'  If  these  remarks 
shaft  be  extended  to  a  full  examination  of  all 
the  parts  of  the^  definitions,  it  will  pro1)aMy 
be  found  that  the  last,  being  the  least  minute, 
is  the  most  correct.  My  present  object,  how- 
ever, is  to  show  that  in  a  point  involving  an 
important  principle,  namely,  that  by  which  it 
18  called  a  contract,  they  are  all  incorrect.  I 
do  not  mean  to  say  that  in  no  case  is  bailment 
a  contract ;  but  that  in  some  of  its  most  im- 
portant divisions,  it  is  not.  I  am  aware  how 
difficult,  nay,  how  impossible  in  some  cases, 
owing  to  the  imperfection  of  language,  it  is  to 
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give  a  perfect  definition  of  law  ternM ;  and  If 
they  who  use  the  word  '  contract '  in  their  de- 
finitions, had  shewn  in  their  dissertaitions  that 
they  do  not  mean  to  use  it  in  its  strict  tech- 
nical sense,  it  woidd  be  but  a  hypercritical  lo- 
gomachy to  say  much  al)out  it.  But  by  all  the 
above  writers,  and  by  none  more  explicitly  than 
by  Mr.  Justice  Story,  has  its  correctness  on 
this  point  been  assumecf  s  and  all  ihe  relatioas 
between  the  bailor  and  bailee.  lA  all  the  Spe- 
cies of  bailment,  rested  on  contract.  Nay  more, 
the  term  is  used  by  courts  and  judges  gent- 
rally  when  speaking  of  bailment,  without  dis- 
tinction of  its  several  species.  And  yet  it  will 
not  be  difficult  to  shew  that  in  some  of.  the 
species  contract  does  not  subsist ;  and  that  the 
rights  of  the  bailor,  and  his  remedy  for  a  vio- 
lation of  them,  have  been  rested  on  a  wronjfi^ 
ground.  Unless  this  can  be  shewn,  an  anomaly 
exists  in  this  branch  of  the  law ;  an  important 
principle  is  here  disregarded,  the  effect  of 
which  cannot  but  be  mischievously  felt  in  other 
branches  ;  and  well  established  distinctions  in 
the  forms  of  actions,  and  the  foundations  of 
legal  liabilities  overturned.  The  adoption  of 
this  principle  extends  the  responsibility  of 
certain  bulees  beyond  the  just  limit,  and  in 
this  respect  substitutes  the  civil  for  the  common 
law.  Mr.  Justice  Story  has  gone  more  fuUy 
than  any  other  writer  into  an  examination  of 
the  reasons  on  which  this  assumption  has  been 
made,  and  has  exhibited  those  reasons  in  the 
strongest  light  of  which  they  were  capable. 
His  courtesy  will  therefore  excuse  me  when  in 
combatinff  uie  positions  and  piinciples  to  Which 
I  object,  I  do,  for  the  purpose  of  being  well 
understood,  generally  quote  the  text  of  his 
Commentaries. 

"  A  contract,  at  the  common  law,  is '  an 
agreement  upon  iuJScient  consideration^  to  do  or 
not  to  do  a  pariiciUBr  thing."  2  Blac.  Com.  446. 
Aconsideration  is  of  the  essence  of  a  contract  i 
without  it  none  can  subsist,  nor  can  any  action 
be  sustained  for  an  alleged  violation  of  one.  It 
is  a  maxim  Es^  nudo  pacta  non  oritur  actio  ;  and 
whatever  it  may  mean  in  the  civil  law*  a  nude 
pact  means  in  our  law,  one  without  a  conside- 
ration.   Nj>w  in  two  species  of  bailment,  no 
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connderatioQ  is  pud  to  the  bulee  fur  the  obli- 
gation he  assumes.    It  is  an  essential  property 
of  them,  that  none  should  be  paid.    They  are 
required  to  be  gmtuitonsy  or  th^y  change  their 
character  and  beoome  of  another  species.    A 
deposit  is  '  a  nailed  bulment  of  goods  to  be 
kept  for  the  bailor,  without  recompense,'  &c. 
Story,  s.  4,  again  *  s.  ?>  the  custody  must  be 
gratuitous.'     A  mandate  is  'a  bailment  of 
goods  ipiihout  reward  to  be  carried  from  place 
to  place,'  &c.  Story,  s.  &.    ^  Mandate  is  when 
one  undertakes,  without  recompense,  to  do 
some  act  for  another  in  respect  to  the  thing 
bsdled.'  2  Kent's  Com.  568,  adopted  by  Story, 
s.  137.    Again,  in  s.  153,  Mr.  Justice  Story 
says,  '  Secondly,  the  contract  must  be  gratui- 
tous; and  this  is  of  the  very  essence  of  the 
contract;   for  if  any  compensation  is  to  be 
paid,  it  passes  into  another  contract,  that  is  to 
say,  the  contract  of  hire.    Mandatum  nisi  gra- 
tuitum,  nullam  est,'    Here  then  in  the  two 
species  of  deposit  and  mandate,  the  bailment  is 
for  the  ease,  benefit,  or  convenience  of  the 
bidlor,  without  any  benefit  to  the  bailee,  and 
without   any   recompense   or   consideration. 
Does  any  contract  arise }     The  above  writers 
hold  that  there  does.    If  so,  it  is  confessedly 
without  consideration.     It  is  a   nude  pact. 
There  is  neither  damage  or  loss  to  the  bulor, 
nor  benefit  to  the  bulee.    The  benefit  in  both 
cases  is  to  the  bailor ;  the  burden  or  inconve- 
nience on  the  bailee.    If  there  be  a  contract, 
it  is  the  only  instance  in  the  law  in  which  a 
.contract  can  be  raised  or  subsist  without  a 
consideration.    Is  this  then  an  exception  to 
the  otherwise  universal  rule,  requiring  a  con- 
sideration.   None  of  the  books,  when  stating 
the  principle,  state  any  exception ;  and  this  so 
frequently  occurring,   ought  to   have    been 
statedi  if  it  be  an  exception.  Without  attempt- 
ing to  establish  the  doctrine  by  citing  every 
treatise,  commentary,  digest,  ana  book  of  re- 
ports which  treats  of  contracts,  I  may  simply 
refer  to  the  great  case  of  Hughes'  exor,  v. 
Hughes'  admor,  reported  in  a  note  in  7  T.  R. 
350 ;  and  to  this  case,  simply  because  being  in 
the  House  of  Lords,  it  is  of  controlling  autho- 
rity, and  because  the  opinion  delivered  was 
given  as  the  unanimous  opinion  of  all  the 
judges.    The  principle  requiring  a  considera- 
tion to  make  a  binding  contract  was  recog- 
nised in  its  fullest  extent  without  any  excep- 
tion.   The  case  itself  was  a  strong  one.    The 
debt  clumed  by  the  plaintiff  was  a  just  and 
acknowledged  debt;  the  defendant  owed  it, 
.and  was  bound  to  pay  it  as  administratrix ;  she 
had  promised,  in  her  personal  character,  to 
pay  it ;  but  for  her  assuming  this  new  respon- 
sibility there  was  no  consideration ;  and,  there* 
fore,  though  it  was  after  verdict,  the  promise 
was  held  not  binding.  The  case  is  the  stronger 
by  showing  how  astute  the  law  is,  and  how  far 
it  will  go.  to  support  a  just  claim ;  for  it  is 
.declarea  that  if  the  promise  upon  which  the 
suit  was  brought  had  been  one  which  the  law 
required  to  be  in  writing  in  order  to  be  bind- 
ing, ihe  court  would,  after  verdict,  have  in- 
ferrcd  that  it  was  in  writing,  though  not  so 
laid  in  the  declaration,  nor  so  proved.     But 


with  respect  to  a  consideration,  ao  ctaen&tl,  so 
really  requisite  is  r/,  that  it  cannot  be  infemd 
even  after  verdict,  but  must  be  set  out  in  the 
declaration,  and  m«st  of  course  be  proved.  I 
feel  as  if  an  apology  were  due  for  urging  ar« 
foments  and  citing  authorities  to  prove  what, 
in  the  language  of  a  learned  judge,  may  be 
called  hom*b<wk  law ;  for  that  every  contract 
must  have  a  consideration  seems  to  be  such. 
But  when  distinguished  lawyers  are  establish- 
ing important  legal  relations,  and  resting  ex- 
tensive legal  liabilities  upon  the  groud  of 
gratuitous  contract,  it  seems  proper  to  resort 
to  even  first  principles  to  show  that  such  con- 
tracts cannot  subsist." 

Mr.  Wallace  infers  from  the  above;,  that 

neither  in  the  case  of  deposit  nor  in  mandate  is 

any  contract  formed ;  and  he  inquires  what  is 

the  contract  which  is  supposed  to  be  formed  i 

'*  I  deliver  a  bale  of  goods  to  ^.  to  cany 
gratuitously  for  me  from  Philadelphia  to  New 
York,  and  he  promises  to  carry  it.    What  is 
the  contract  on  his  part,  if  there  be  one,  and 
what  the  obligation  on  him  by  virtue  of  it? 
Common  sense  wonld  say,  it  is  that  he  ehoold 
do  what  he  promised  to  do,  namely,  carry  the 
bale.    But  there  is  uot  one  of  the  writers  on 
bailment  (except  Sir  William  Jooet,  whose 
opinion  is  now  universally  admitted  to  be 
wrong),  who  alleges  that  that  contract  is  formed 
between  us,  or  that  that  obligation  rests  on  A,, 
the  bailee.    They  admit,  what  is  tcKi  well  set- 
tled to  be  disputed,  that  that  agreement  is  void 
for  want  of  a  consideration :  in  other  words, 
that  in  legal  estimation  there  is  no  soeh  con- 
tract i  that  A.  is  not  bound  to  take  a  single 
ste^  in  the  matter ;  and  that  no  action  lies 
against  him  for  entirely  omitting  it,  though  I, 
relying  on  his  promise,  am  prevented  thereby 
fVoin  having  it  carried  by  another,  and  suffer 
great  loss  frc^m  the  omission.    See  Story  on 
Bailm.  s.  164  to  169  inc.    If  then  there  be  no 
contract  on  tUe  part  of  the  mandatory  to  do 
that  which  he  promised  to  do,  what  is  the  con- 
tract that  is  raised  on  his  promise  ?  *  The  alle- 
gation is,  that  though  there  is  no  contract  to 
stir  in  the  matter  at  all,  yet  if  the  roandatcMy 
does  attempt  to  perform  his  engagement ;  if 
he  enter  upon  the  execution  of  the  trust,  his 
promise  then  becomes  a  contract  to  do  it  with 
due  care,  or  rather  that  he  will  not  do  it  with 
such  gross  negligence,  as  to  injure  the  thing 
bailed,  and  thus  damnify  the  bailor.     See 
Kent's  Com.  s.  40,  div,  II.  of  Mandatum.  Story 
on  Bail,  s.  164,  et  seq.    It  is  true  the  above 
cited  authors  do  not  say  in  terms,  that  tnch  ia 
M\t  contract ;  but  they  do  say  that  such  is  the 
obligation  on  the  mandatory,  and  they  do  rest 
that  obligation  on  the  ground  of  contract.  See 
particularly  Story,  s.  170.  The  contract,  then, 
is  not  for  the  doing  of  the  thing,  but  only  as  to 
the  manner  of  doing  it.    It  might  be  a  suflid- 
ent  answer  to  this  to  ask  why,  if  the  contract 
to  do  the  thing  be  void  for  want  of  a  conside- 
ration, the  contract,  as  to  the  manner  of  doing 
it,  is  not  equally  void  for  the  same  reason.  But 
farther^  from  words  importing  an  engagement 
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*to  do  a  thing*  without  a  syllable  as  to  the  man* 
ner  of  doioff  it,  can  you,  at  the  same  time  that 
yon  say  no  legal  contract  is  formed  to  do  any- 
thing, extract  or  deduce  a  contract  as  to  the 
manner  of  doing  it  ?  The  manner  of  doing  a 
thinfj^  is  bnt  an  accident  or  circumstance 
relatmg  to  the  subject ;  and  though  the  acci- 
dent may  subsist  in  thought  without  the  sob- 
feet,  it  is  difficult  to  conceive  by  what  legal 
legerdemain  the  one  can  be  so  metamorphosed 
into  the  other^as  that  terms  applying  only  to  the 
former,  shall  be  found  practically  to  mean  the 
latter.  It  is  alleged  that  the  law  makes  a  dif- 
ference between  mmfeaeance  and  misfeasance  i 
and  the  reasoning  seems  to  be  that  though  in 
terms  the  engagement  is  for  /eaiance,  but 
having  no  consideration  it  is  void  as  a  contract 
for  feasance,  yet  it  is  good  as  a  contract 
agunst  mh/ensnnce,  though  equally  without 
consideiation  in  that  point  of  view*  How  it 
becomes  so,  it  is  very  difficult  to  perceive. 
Mr.  Justice  Story  is  fuUy  aware  of  the  incon- 
flutency  and  of  the  difficulty  it  introduces.  He 
points  out  the  distinction  between  nor^e*tsance 
and  mUfeautnee  in  a  mandatory ;  refutes  the 

C>8ition  of  Sir  William  Jones,  that  an  action 
7  for  nonfeasance,  but  seems  dissatisfied  that 
the  Jaw  is  so ;  asserts  that  *  there  is  an  artifi- 
cial refinement  in  the  distinction  between  ism- 
feaeance  and  m^feasance  which  seems  to  be  a 
little  nnphilosophical,  and  not  quite  agreeable 
to  the  dictates  of  common  sense/  s.  167,  and 
thinks  that  '  perhaps  it  would  have  been  bet- 
ter  if  the  distraction  alluded  to  had  never  been 
recognised;  and  the  broad  principle  of  the 
Roman  code,  to  give  a  remedy  in  cases  of 
•pecial  damage,  had  been  universally  pro- 
claimed.' 

"  It  in  with  deference,  butVith  confidence, 
Ihat  I  dissent  from  the  learned  professor.  The 
distinction  between  nonfeasance  and  mitfea" 
4anee,  as  will  b6  presently  seen,  is  founded  on 
l^ood  sense  and  perfect  justice ;  and  it  is  only 
iiecause  the  writer  has  rested  it  on  a  wrong 
foundation  that  the  difficulty  and  apparent  in- 
consistency exists.  '  The^broad  principle*  of 
the  Roman  code'  could  not] be  adopted  into 
the  common  law  without  breaking  down  a  prin- 
ciple in  that  law  of  universaJ  application,  with- 
out which,  in  the  opinion  of  the  distinguished 
jurist  himself,  'judicial  tribunals  would  be 
overwhelmed  withjuigation,  or  become  scenes 
of  the  sharpest  conflict  upon  questions  of  casu- 
istry  and  conscience,'  s.  169.  Such  an  effect 
onght  not  to  be  induced  without  great  neces- 
sity, and  for  the  essential  purposes  of  justice'; 
and  we  may  reasonabb^  question  the  correct- 
ness of  a  theory,  which,  to  preserve  its  consis- 
tency, requires  such  a  sacrifice.  If  the  com- 
mon law  authorities  on  the  subject  be  fully 
examined,  if  we  consider  the  nature  of  the 
action  and  the  form  of  the  action  ^brought  for 
an  injury  to  the  thinf  bailed,  the  difficulty  is 
at  once  removed.  It  is  seen,  to  be  sure,  that 
in  pursuance  of  a  most  useful  practical  prin- 
ciple, no  action  lies  against  the  mandatory  for 
nonfeasance,  (there  being  in  legal  contempla- 
tion no  contract  to  do) ;  and  it  is  farther 
seen,  that  if  the  matidatory  does  undertake  or 
begin  the  execution  of  his  trust,  and  does  it 


10  negligently  as  to  injure  the  thing  bailed,  aA 
action  does  lie  against  htm  for  this  misfeasance^ 
But  this  right  of  action  is  not  by  virtue  of  his 
contract,  for  no  contract  exists  after  he  begins 
to  do.  more  than  before.  It  rests  on  the  broad 
principles  of  general  justice.  It  is  founded  on 
the  iori ;  it  arises,  not  ex  contraciu,  nor  even 
ouasi  es  contractu,  but  est  delicto.  It  would 
tie  equally,  if  the  injurv  were  done  to  the 
thing  bailed  while  in  the  hands  of  the  manda* 
tory,  even  before  he  begins  to  exeeute  the  tnisi» 
though  generally  this  cannot  practically  be^ 
as  the  injury  usually  occurs  in  the  execntionw 
This  simple  explanation  removes  all  difficulty. 
Though  tne  engagement  to  carry,  as  it  is  without 
consideration,  forms  no  contract;  still  the  bailee 
has  no  right  to  injure  my  property.  He  is 
carrying  the  thing  with  my  consenr»  though 
not  under  any  contract.  But  my  consent  te 
carry  does  not  authorize  him  to  commit  a 
wrong ;  and,  if  he  do  commit  one,  he  is  liable 
to  an  action  on  the  case,  not  on  his  assumpiitf 
but  for  the  tort.  The  form  of  the  action  is  not 
assumpsit,  but  case;  the  plea  is  not non  assump^ 
sit,  but  not  guilty.  In  this  view  of  the  matter 
there  is  no  inconsistency ;  no  principle  is  vio^ 
lated ;  every  thing  is  congruous.  The  bailor*s 
want  of  right  to  sue  for  mn^easance  is  entirely 
consistent  with  his  right  to  sue  for  misfeasance, 
Auumpsit  cannot  be  for  misfeasance  as  such* 
If  you  sue  for  misfeasance^  your  action  is 
grounded  on  tort,  not  on  contract.  It  arises 
ex  delicto,  not  ew  contractu.  If  there  be  a  bind- 
ing contract  to  do,  and  misfeasance  in  the  exe- 
cution of  it,  you  may,  generally  speaking,i)ring 
assumpsit ;  but  then  the  gist  of  your  action  is 
the  non-performance  of  the  contract ;  and  yon 
must  tdce  care  to  declare  on  the  non  perforuK 
ance,  and  use  the  misfeasance  as  eviaence  of 
it ;  for  if  there  be  misfeasance,  the  contract  is 
not  performed  as  it  was  agreed  to  be,  and  of 
course  assumpsit  lies  for  the  breach;  You 
may,  if  you  prefer,  make  the  misfeasance  the 
ground  of  your  action ;  but  then  you  waivh 
the  contract ;  your  action  is  ex  delicto ;  it  is 
founded  in  tort ;  and  it  is  the  same  thing  as  if 
there  had  been  no  contract,  except  so  far  as  it 
may  be  used  as  matter  of  inducement,  or  to 
swell  the  damages.  The  authorities,  from  the 
earliest  day,  as  well  as  the  reason  of  the  thing, 
support  the  distinction  1  have  taken*  Let  the 
question  be  distinctly  understood.  It  is  whe* 
tner,  even  after  the  mandatory  enters  upon  the 
execution  of  his  trust,  or  the  performance  of 
his  promise,  there  be  any  contract;  in  other 
words,  whether  his  responsibility  for  doing  it 
amiss  be  on  the  ground  of  his  promise.  If  it 
be,  then  an  action  of  aseumpnt  lies  against  him. 
And  if  an  action  of  assumpsit  will  not  lie  against 
him,  then  there  is  no  binding  promise,  no 
contract :  for  assumpsit  will  He  on  the  viola* 
tion  of  every  binding  promise  not  under  seal. 

The  writer  then  refers  to  the  principal  cases 
which  have  been  cited  to  maintain  the  distinc* 

tion  between  non-feaiance  and  M(#-feasance, 

beginning  with  the  early  Year  Books,  and  he 

concludes  that  there  is  no  contract  between 
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ihe  miiiHuriwf  aad  tUta  maadatory  i  wi  that 
thougli  the  mandatory  Is  liable  for  miiflrainnce 
In  the  executipa  of  his  trusty  Ue  ia  so  not  by 
virtue  of  bis  contract,  bat  for  bis  iori.  Mr. 
Wallace  tben  proceeds  to  the  subject  of  de^ 
p0iii$.    He  9ays, 

^'  There  certainly  can  be  no  contract  in  the 
n^atter  of  a  deposit,  unless  you  entirely  dis» 
Itettse  with  the  requisite  of  consideration ;  and 
there  is  no  room  here  for  that  '  artificial  pe^ 
fiaemeat  in  the  disUoction  between  nonfe»- 
aaace  and  misfeasance/  which  is  justly  said, 
as  there  applied,  to  be  '  not  quite  agreeable  to 
Abe  dictates  of  common  sense.'  The  contract 
which  is  supposed  to  subsist  is,  that  the  deposip 
tary  shall  keep  the  thinj^  deposited  with  a 
certain  de^^ree  of  care,  and  retura  it  when  the 
bailor  shall  require  it ;  and  if  he  fail  in  either 
of  these  partiodars,  he  is  liable,  to  an  action 
for  the  breach  of  his  contract.  My  doeirine 
is,  that  there  is  nothing  of  contract  in  the 
matter,  and  that  though  the  bailee  injure  or 
destroy  the  deposit  by  the  grossest  negUgenee, 
-m  refuse  to  detiver  it  to  the  owner  on  demand, 
no  action  lies  for  a  breaoh  o/comirud.  If  any 
will  lie,  it  must  be  an  action  of  auumfisii. 
Now  has  there  ever  been  an  action  of  asiumpiii 
for  an  injury  .to^  or  BOO*return  of,  a  deposit 
from  B^hn**  case,  in  the  8th  of  Edward  2, 
(Mayn.  Ed.  2,  2/5,)  to  the  iiresent  dav? 
There  have  been  actions  enougk  against  de* 
positariea.  but  never  an  gsMttmpiiL  Case,  or 
trespass^  for  injuries  done  to  the  deposit, 
detinue^  trover,  replevin,  in  case  of  BOii<de>- 
Jiverv  of  it,  are  proper  actions  ;---aU  founded 
on  the- plaintiff 's  right  of  property,  not  on  the 
defendant's  oontract.  My  view  m  the  subject 
makes  no  difference  in  the  obligation  of  the 
baileo  dther  as  lo  keeping  or  Fcturning  the 
deposit,  from  tliat  of  the  other  writers ;  but 
it  rests  that  ohli^tion  on  a  diSesent  ground, 
and  remediea  violatioua  of  it  by  a  different 
process.  The  omission  to  examine  this  dia- 
tinctioa  led  Sir  William  Joiies  into  a  hasty 
censure  of  some  of  the  early  common  laUr 
decisions ;  and  Mr.  Justice  Story,  resting  on 
tiie  supposed  accuracy  of  Sir  William  Jones  as 
.to  what  the  decisions  were,  repeals  it.  He 
aays,  s*  98, '  Although  the  obligation  to  restore 
-a  depositseems  to  flow  from  the  first  principles 
of  the  contract,  as  well  as  from  natural  justice  $ 
yety  strange  as  it  may  seem,  it  was  held  in  the 
reign  of  Queen  Elizabeth,  as  Sir  William 
Jones  has  not  scrupled  to  declare  againti  com- 
mon  tense  and  common  honesty  tliat  no  action 
would  lie  for  a  non-delivery  of  the  deposit. 
-But  tltis  decision  was  soon  afterward  overrtiled 
aad  the  present  doctrine  firmly  established. 

*'  Such  a  doctrine  as  is  here  attributed  to  the 
reign  of  Elizabeth,  would  certainly  be '  against 
common  tense  and  common  honesty ;'  and 
the  period  of  its  prevalence  being  that  which 
Chancellor  Kent  justly  styles '  The  Augustan 
age  of  ihe  old  common  lavv  learning,'  we  are 
naturally  surprised  at  hearing  it.    But  the  ob- 

{ect  of  surprise  is  changed  upon  discovering 
»y  an  exaqiination  of  the  cases,  that  no  such  I 


doctriaa  waa  either  hrid  or  overruled.  The 
cases  ^ted  to  sustain  this  heavy  charge  are 
Riekee  v.  Bnggce^^  Game  ^  «jr.  v.  iimrmef 
Pkknt  v.  Gidle,^  and  the  ease  which  ia  laaded 
as  overruling  the  dishonest  doctrine  of  then 
cases,  is  ^sSatley  v.  Lt^9tA  The  error  respect 
ing  these  cases  originated  «rith  Lord  Holt  in 
Cog^e  V.  Bernard*  and  it  b  pnibable  Sir 
William  Jones  fcdlowcd  lus  meta  unthoHt 
examining  the  cases  themselves,  anil 
American  professor  followed  him«  B«t ' 
liut  ttddictme,*  Ilc  I  oppose  the  three  maited 
— and  thus  imdevtaking  an  Herculean  taek,  I 
may  be  allowed  to  show  in  detul  what  the  casta 
really  are.  Riches  v.  Bnggee,  the  reversal  «f 
which  is  the  case  most  'grumbled  mt/  waa 
the  case  of  a  delivery  of  twenty  qnnrtcra  of 
wheat  to  be  delivered  by  the  defeodant 
gratuitously,  to  a  third  person ;  and  tbe4efe»> 
dant  promised  to  do  so,  but  £d  not,  and  the 
plaiam  brought  aesum^t  to  recover 
for  his  not  doing  it.  It  is  then  simply 
against  a  mandatory  for  nonfenmnce  of  « 
date.  The  King's  Bench  gave  judgment  lor 
the  plaintiff,  which  judgmeiit  the  Exchequer 
Chamber  reversed.  Which  was  right  i  Had 
the  plwitiff  brought  trover  to  recover  back  the 
wheat  as  the  defendant  did  not  deliver  It*  and 
his  right  to  recover  had  been  denied,  the  r^ 
versaihad been  rightly  'grumbled  at.'  Bat 
unless  we  do  away  Uie  distinctkMi  betwuata 
nonfeasance  and  misfeasance,  which  9jl  those 
writers  have  so  firmly  established,  we  mua 
acknowledge  the  final  judgment  uadoabtedly 
right.  Pickai  v.  GatAr  would  teem  to  have 
been  more  obnoxious  to  the  censure,  though 
that  was  in  the  reign  of  James.  That  waa  an 
action  by  the  owner  to  recover  back  a  dcpoat^ 
It  was  assumpsit^  and  the  dedaiatioa  wged, 
"  that  in  con»idieration  that  the  plaiatiF,  at 
the  request  of  the  defendant,  had  oaUvcfad  la 
him  certain  clotha  he  promised  upon  .request 
to  re-deliver,"  &c.  After  verdict^  yMasvtfaa 
showed  in  arrest  of  judgment,  that  there  is  aa 
consideration  laid  in  the  d#claratloa  ta  draw  a 
promise  from  the  defendant,  fM*  the  defendant 
bad  no  benefit  by  the  dotfas  &c.r  hut  asrifaa 
custodinm,  which  »  rather  a  charge  than  a 
benefit,  for  the  defendant  could  not  use  then  i 
and  therefore  it  is  to  be  resembled  to  9  £d.  4^ 
where  delivery  of  the  evideacea  to  the  true 
owner  is  no  consideration, /or  theommer  omgAt 
to  have  them  of  common  right,  Qutid/kk  eaa* 
ceuuin  per  totum  curiam.  And  nii  cufumt  per 
Inllum  entered."  This  is  the  true  ground  and 
the  true  law.  In  case  of  a  deposit^  the  plaintiff 
does  not  recover  back  his  propertv  on  the 
ground  of  any  contract  by  the  bailee  to  le- 
(leliver ;  but  '  bjf  common  right ;'  '  em  vertm 
de  la  Iw  H(ttureUe ;"  by  the  broad  principles  of 
common  justice,  founcted  on  his  right  m  pro- 
perty. Had  the  above  action  been  irower  in- 
stead of  auumpeitt  he  would  undoubtedly  have 
recovered.  JViy  right  to  recover  back  a  deposit 
is  founded  on  the  fact  that  the  defendant  has 

•  Yelv.  4  I  Cro.  Eliz.  883. 

b  ^  elv.  60.  c  lb.  128. 

^  Cro.  Juc,  668,  ^  Lord  Raym.  909. 
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ny  property  in  possessioii,  and  no  ri^ht  li> 
keep  it — a  principal  of  natural  justice  inde- 
pendent of  contract,  and  acknowledged,  even 
HI  the  matter  of  bailment  in  anatagous  cases, 
by  the  civil  hxv,  as  fully  as  by  tliat  of  England. 
"  Gante  Sf  um.  v.  Hurvie,  was  nssumpnt  to 
recover  dO/T  lent  by  the  tdfe  dum  soia,  to  the 
defendant,  and  the  action  was  sustained,  and 
tile  plaintiff  had  jndifinent.  But  it  was  said 
hf  the  Court,  thai  '  If  a  man  delivers  to  J.  8. 
a  hafjT  sealed  with  money,  and  the  defendant 
promises  to  re- deliver  it  uiKm  request,  no  «#- 
eamptit  lies  upon  this/  &c.  The  position  ex- 
tends merely  to  the  Ibrm  of  action  f  not '  that 
no  action  would  Tie.'  This  ease  and  this  dictum 
were  good  law  then,  and  are  equally  good  law 

BOW. 

"  Let  us  now  look  at  the  applanded  case  of 
Wheeiiev  v.  Lttw,  The  plaintiff  being  indebted 
to  one  •/.  S.,  delivered  to  the  defendant  10/^ 
t»  be  by  him  delivered  to  J,  8,  in  part  pay* 
ment  of  plaintiff's  debt.  The  defendant  pro- 
mised to  do  so,  but  did  not ;  and  •/.  S,  sued 
tW  plaintiff,  who  then  soed  the  defendant  for 
not  delivernm^  the  HMHiey  to  •/.  i9.  This  is  not 
al  aH  the  ease  of  a  deposit,  as  which  it  was 
eked  I  hut  it  is  the  ease  of  a  mandate,  and  the 
s«it  for  n^nfeumnee.  The  plaintiff  had  judg. 
iselkt;  and  on  writ  of  error,  it  was  aftrmed.  f f 
the  case  be  ct^rrectly  reported,  is  it  law  f  Lord 
Boit  relies  on  it  for  some  of  his  dktu  in 
Ceffgit,  Bernard ;  and  in  remarking  on  those 
4ictift  I  have  said  tliis  case,  as  reported,  is 
itot  hiw.  I  think  if  Lord  Holt  could  look 
at  it  again,  he  would  agree  with  me,  and  I  am 
aore  Mr*  J nstiee  Story  wili.  The  plaintiff  was 
entkled  to  recover  back  his  money,  and  with 
i»terrst,  in  a  proper  form  of  action,  and  on  a 
Itroper  declaration ;  but  he  was  not  entitled  to 
i^ecover  daitiages  (or  the  nonfttannkce  of  a  man* 
d&te,  which  it  was  the  o4)ject  of  this  action,  if 
tfiv  report  of  it  be  correct,  to  do*  The  report 
18  short ;  and  it  may  have  been  that  there  was 
s  count  for  taoney  had  and  received ;  or  one 
alleging  that  as  the  defendant  had  not  paid 
aver  the  K)/.  to  J.  8.  he  became  bouUNl  to  nay 
it  back  to  (he  plaintiff,  or  something  of  that 
tfalure.  At  least  we  wouM  hope  ao ;  for  if  the 
gisi  of  tihe  action  was  simply  to  recover  d»- 
ifiagea  for  the  non/eamtnee,  il  was  law  neither 
then  nor  now;  and  the  censnre  so  liberally 
liestowed  on  Riches  v.  Brings,  should  be  trans- 
ferred to  fFheealey  v.  Low,  This  review  of 
the  ca^es  f  think  vindicates  the  reign  of  Eliza- 
iMth  from  the  severe  charge  brought  against  it. 
A  depositary  could  harve  been  compelled  to 
deliver  up  a  deposit  by  an  action  of  treeer,  or 
detinue,  perhaps  repieein,  in  the  days  of  Eliza- 
beth and  James,  and  he  can  be  compelled  to 
do  so  by  the  same  form  of  action  now;,  he 
could  not  be  compelled  to  do  it  by  an  action 
of  aemmpeit  in  that  '  Augustan  age  of  bw 
learning,'  nor  can  be  be  so  now. 

**  As  to  the  mode  of  recovering  conspensa- 
tioa  for  injuries  done  to  the  deposit  while  in 
tiie  possession  of  the  bailee,  it  is  by  an  action 
on  the  c<iw,  or  of  trespass ;.  both  of  which  are 
founded  on  tort ;  and  not  by  an  action  of  m- 
sumptil,  of  any  other  form  M  action  foonded 
oa  contract." 
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'PBtTT  SBSSfONS.— 8UMMART  TRIALS. 

The  Earl  of  Devon,  on  moving  the  second  read- 
wg  of  the  bill  for  frcqnent  petty  sessions  and 
summary  trials  as  to  minor  offences,  said,  lie  felt 
confident  that  when  their  Lordships  should  have 
become  fully  aware  of  the  present  stnte  of  the 
law,  and  the  manner  in  wMch  it  operated  upon 
pu  Wic  interests,  they  would  agree  with  him  that 
It  ought  to  be  immediately  altered;  Imd  he 
hoped  it  would  be  considered  that  Ae  present 
biU  would  effect  the  necessary  remedy.    The 


.     ,  present .„  ^, 

the  law  with  regard  to  the  trial  and  pnnisli- 
ment  of  offenders,  in  which  the  eireumstancea 
were  simple  and  the  pecaniary  vahie  smaU, 
presented  anamtflies  whieb  h  wouM  bte  e^ 
tremely  desirable  to  have  removed.  The  pre- 
sent state  of  the  law  operated  most  injurious}? 
upon  various  prosecutors  and  offenders.  It 
was  hie  6rm  conviciioo  that  a  biH  of  thSs  kind 
was  necessary,  and  hence  he  bad  brought  in  a 
similar  bill  the  year  before  loet  which  was  mit 
persevered  in;  but  a commisteewaa appointed, 
and  he  would  refer  to  the  report  of  thtit  con*- 
mittee  to  shew  that  the  cumnrittee  were  faror- 
able  ta  his  viewa,  tad  that  the  present  state  of 
the  law  hod  foiled  to  encourage  prosccntiona 
when  punishment  ought  to  ffillow  Ibe  com- 
mittMl  of  crime.  A  great  desA  of  evidence, 
which  was  highly  important  to  the  constder- 
atiaa  of  the  present  questiM,  bad  been  taJcen 
before  that  cotamiitee. 

The  noble  Lord  referred  talbe  evMenee  to 
shew  the  necessity  that  existed  for  some  such 
measure  as  he  proposed,  and  concluded  with 
moving  the  second  reading  of  the  bilL 

The  Marquis  of  l^ernntnhy  had  listened  to  the 
noble  Eari's  explanation  with  great  attention, 
and  he  certainly  was  not  prepared  to  offer  any 
opposiUon  to  the  measure  in  its  present  stage* 
Further  than  this,  he  would  proUiise  to  con>- 
sider  the  provisions  of  the  biM  one  by  one,  and 
to  determme  which  of  tliem  it  wouM  be  deslr. 
able  to  invest  with  the  power  of  kw.    By 
assenting  to  the  second  reading  of  the  bill,  he 
was,  he  conceived,  only  admitting  what  was 
already  sufficiemly  clear;   namely,  time  the 
present  condition  of  the  law  was  anomalous, 
and  that  it  was  desirabte'  to  ascertain  whether 
a  system  of  summary  conviction  could  not  be 
adopted,  and-  how  far  the  obvious  convenience 
and  substantial  jnaiice  of  sit«b  a  system  could 
eompensate  for  what  would,  no*  doubt,  be  fell 
by  many  persons  to  be  a  great  evil;  namely, 
the  abro^tiun  of  trial  by  jury  in  certain  cases. 
At  pi^esent,  he  would  not  say  more;  he  as* 
sented  to  the  principfe  of  the  bill,  and  would 
give  his  best  assisl^ance  to  render  its  prbvisiona 
as  perfect  as  possible. 
Lord  ElleMorough  sold,.  tb«t  f^om  hl«  ex* 
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perience  in  the  district  in  which  he  lived,  he 
thought  it  was  hardly  possible  that  the  bill 
could  be  carried  into  effect  there.  It  would 
be  impossible  to  secure  the  attendance  of  ma- 
gistrates every  fortnight.  Every  gentleman  in 
the  district,  who  ought  to  be  a  magistrate,  was 
in  the  commission  s  and  yet  they  were  very  few 
in  number.  He  hardly  knew  how  his  own  ab- 
sence was  supplied  when  he  was  iu  town.  Ife 
feared  the  same  objection,  arising  out  of  the 
limited  number  of  mapstrates,  would  apply  to 
many  other  parts  of  the  country.  He  was 
fully  aware  of  the  inconvenience  of  the  existing 
system,  which  the  bill  of  bis  noble  friend  pro- 
fessed to  remedy*  In  many  instances  persons 
accused  of  small  offences,  of  which  probably 
they  would  be  acauitted,  were  confined  for 
several  months  before  being  brought  to  trial. 
This  was  a  serious  hardship  to  those  individuals. 
Another  evil  was  this,  that  frequently  when  a 
man  was  committed  for  trial  for  some  petty 
offence,  his  wife  and  children  would,  the  next 
day,  apply  to  the  board  of  guardians  for  relief. 
fife  very  much  desired  to  see  a  remedy  applied 
to  evils  of  this  nature,  but  he  feared  that  in 
many  parts  of  the  country  it  would  be  impos- 
•ible  to  carry  the  present  bill  into  execution. 

The  Marquis  of  Salisbury  approved  of  the 
principle  of  .the  bill,  but  thought  that  some  of 
Us  details  might  be  improved  in  committee. 

Lord  Brougham  said,  that  in  assenting  to 
the  second  reading  of  the  bill,  he  wished  it  to 
be  understood  that  he  would  not  thereby  con- 
sider, himself  committed  to  its  principle.  He 
was  gUd  his  noble  friend  had  brought  the  sub- 
ject befoi^e  the  House,  and  his  noble  friend  de- 
■med  the  greatest  possible  commendation  for 
the  pains  which  he  had  bestowed  on  it*  That 
the  existing  system  was  productive  of  great 
evils  every  one  admitted,  but  whether  the  pre- 
sent bill  provided  the  best  mode  of  removing 
those  evfls,  was  a  ouestion  which  he  was  not 
then  prepared  to  decide.  He  would  not  say 
H  word  agmnst  the  bill,  and  only  wished  it  not 
to  be  supposed  that  he  had  made  up  his  inind 
in  its  favor.  He  hoped  that  his  noble  friend 
would  afford  the  Law  Lords  ample  opportunity 
for  considering  the  bill,  and  for  taking  the 
sense  of  the  House  upon  its  prinicple,  if  they 
objected  to  it.  That  might  be  done  upon  the 
question  for  bringing  up  the  report  of  the 
committee,  and  for  the  third  reading. 

The  Eari  of  Devon  said,  that  he  would 
attend  to  the  suggestions  of  his  noble  and 
learned  friend. 
ITie  bill  was  read  a  second  time. 


Hauie  of  Commoitir. 

COURT  OF   CHANCERY. 

Referring  to  the  report  of  the  Attorney 
Ocncral  s  speech  on  bringing  in  this  bill,  p. 
J2/,  ante,  we  now  proceed  to  quote  some  nas- 
sages  from  the  speech  of  Sir  Edward Sudgen, 

tl.U  nron'^-.i^^  T^^    "^^""^^    tJ*«    Housf  that 

this  proposition  for  two  new  judges  involved  a 
pioposuion  for  two  new  courts,  hl^^y^^^^^^ 


themselves  if  they  supposed  that  the  two  new 
judges  would  be  added  to  the  old  court  Each 
judge  must  have  a  separate  court— ^  separate 
bar, — a  separate  suite  of  offices, — and  a  sepa- 
rate  place  must  be  built. 

The  House  had  been  informed  that  there 
were  arrears  amoundngto  1,200  or  1,300  cases 
at  present  waiting  for  judicial  inquiry ;  but  he 
begged  leave  to  say  that  the  Attorney  Gene* 
ral  had  about  doubled  the  actual  number.  The 
fact  was  this,  that  there  were  oot  one-half  that, 
number  of  cases  in  arrear.  The  Attorney 
Genera]  had  also  stated  that  there  was  very 
little  chance  of  any  case  beuig  at  present  de- 
cided within  the  term  of  three  years  from  the 
lime  it  was  set  down.  Now  he  beg||[ed  leave 
to  inform  the  House  that  the  Master  of  the 
Rolls  had  been  for  some  time  hearing  and  ad- 
judicating upon  cases,  none  of  which  had  been 
eet  down  before  Easter  Term  1840,  which  of 
course  reduced  the  period  from  three  years  to 
six  months. 

He  was  of  opinion  in  1830,  that  an  addi* 
tional  judge  should  l>e  elected,  and  accordingly 
he  submitted  a  proposition  to  that  effect  to  the 
House.  He  was  now  of  the  same  opinion,  but 
if  it  could  be  shewn  to  him  and  the  House  that 
there  were  i%oo  additional  judges  necessary,  he 
would  cheerfully  acquiesce  in  the  views  of  the. 
Attorney  General. 

Then  the  Attorney  General,  in  aiguing  in 
favor  of  two  more  judges,  said  that  there  were 
a  great  many  compromises  now  to  what  there 
had  been  before,  and,  consequently,  if  his 
proposal  were  agreed  to,  there  would  then  be 
no  necessity  for  compromise,  and  therefore 
there  would  be  more  causes  to  hear.  Now, 
he  would  take  it  upon  himself  to  assert  that, 
with  regard  to  the  proceedings  of  the  Court  of 
Chancery  generally,  the  Attorney  General  had 
committed  a  mistake  in  assuming  that  compro- 
mises to  anything  like  the  extent  which  be  nad 
stated  had  taken  place. 

The  practice  in  that  Court  was  carried  on 
thus :— A  bill  was  filed,  which  was  met  by  a 
demurrer  or  plea,  which  was  a  complete  answer 
to  it.   Another  large  class  of  causes  were  cases 
of  injunction,  and  that  was  done  bv  motion, 
and  when  those  turned  out  successful  or  other- 
wise, in  the  great  majority  of  cases  there  was 
nothing  more  heard  of  them,  and  there  was 
consequently  an  end  uf  them.    There  was  an- 
other class  of  cases  which  the  House  was  not 
aware  of.     Cases  of  this  nature,  where  the 
general  object  of  a  man  about  to  sue  another 
was  not  to  know  whether  he  had  a  good  right 
to  take  law  proceedings  or  not,  but  having 
made  up  his  mind  to  go  to  law,  he  was  fuUy 
determined  to  carry  bis  intentions  into  effect. 
In  the  state  of  doubt  the  House  as  vet  was, 
as  to  the  propriety  of  there  being  one  Judge  or 
two,  he  should  remind  him  that  it  would  be 
iietter  not  to  be  over  zealous  in  their  legislate 
iug  upon  this  subiect,  and  do  too  much.    He 
believed  it  was  Dean  Swift  who  once  said  to 
his  cook,—"  Take  away  that  beef,  and  do  it 
a  little  less:    it  is    too   much  done."      Of 
course,  she  answered  that  she  was  not  able. 
''Then,"  said  he,  "should  not  that  teach 
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y6u  to  do  tbe  meat  a  little  leas  at  (irst^  be- 
cause yoa  could  do  it  a  little  more."  Now, 
mi^ht  not  that,  however  homely,  be  ap- 
plied to  the  subject  of  these  Courts  ?  So  he 
would  apprise  the  House  that  it  would  be  easy 
if  they  found  one  judge  not  sufficient  to  do 
the  business  in  arrear,  to  add  another;  but  if 
they  appointed  two,  they  must  be  prepared  to 
incur  the  whole  expense  of  the  two  Courts — 
whether  two  were  necessary  or  not.  The 
double  appointment  would  prove  injurious  to 
the  profession,  and  the  administration  of  jus- 
tice In  .the  country,  if  they  were  to  have  a 
Court  with  all  Its  officers  and  necessary  ezpen- 
ditore,  but  without  causes— «  bar  attached  to 
the  Court  without  briefs,— *and  solicitors  with- 
oat  business. 

Adverting  to  the  office  of  Vice  Chancellor, 
he  sud,  considering  this  jud^e  was  to  sit  in 
judgment  upon  cases  of  great  importance,  and 
take  upon  himself  the  duties  of  the  Lord  Chan- 
cellor, so  far  it  was  onlv  proper  he  should 
have  a  high  salary  proportioned  to  the  dignity 
of  his  station  in  tbe  profession.  He  had  heard 
that  it  was  intended  by  the  provisions  of  this 
bill  to  reduce  the  salary.  Now  he  must  say 
that  the  duties  of  this  judge  were  so  heavy 
and  onerous,  that  it  would  not  be  worth  any 
competent  equity  barrister's  while  to  retain 
the  seal  on  tne  reduced  salary.  He  should 
therefore  strongly  recommend  that  the  salary 
should  not  be  lowered.  If  the  appointment  of 
a  new  judge  took  place,  lie  should  also  say  give 
such  judge  a  salary  fully  adequate  to  the 
sacrifice  he  must  make  in  respect  to  income, 
and  fully  proportionate  to  the  duties  of  the 
station  he  would  hai^  to  fill ;  and  if  the  ap- 
pointment were  made,  as  it  ought  to  be  made, 
out  of  that  class  of  barristers  who  were  e<]uity 
lawyers,  competent  to  the  task,  he  was  satisfied 
die  proposed  salary  was,  uking  it  at  5000/.  or 
6000/.  a  year,  not  too  great. 

Speaking  of  the  Matters  in  Chancery,  he 
demanded  what  must  be  the  effect  in  those 
offices  of  crowding  them  with  additional  busi. 
ness  from  the  nevriy-created  courts,  as  must  be 
the  case  should  the  two  new  judges  in  e<]uity 
proposed  by  this  bill  be  appointed?  Inhis  opinion 
those  offices  would  be  quite  blocked  up,  and 
great  injury  would  be  done  to  the  administration 
of  justice  throughout  the  country.  It  was  now 
the  imperative  duty  of  the  House,  with  the 
assistance  of  those  competent  to  give  advice 
on  the  subject,  to  reform  the  constitution  of 
the  Masters  in  Chancery,  and  the  offices  over 
which  the  Masters  presided.  They  displayed. 
It  most  be  admitted,  a  want  of  energy  and 
alacrity  in  tbe  discharge  of  their  duty,  which 
might  be  attributed  in  a  great  degree  to  their 
being  withdrawn  from  the  public  eye.  He 
conned  he  should  hold  the  appointment  of 
additional  judges  in  equity  as  altogether  value- 
less, unless  the  Masters'  offices,  without  loss 
,  of  time,  were  reformed  and  improved  i  and 
he  trusted  these  small  courU  would,  like  others, 
be  open,  not  in  theory,  but  in  practice,  to  the 
inspection  and  presence  of  the  public. 


Mr.  Lynch  drew  the  attention  of  the  house 
to  the  evidence  which  had  some  time  ago  been 
laid  before  it,  with  respect  to  the  business  of 
the  Court  of  Chancery.    By  that  it  appeared 
that  out  of  1068  causes  instituted  in  that  court, 
300  only  had  been  set  down  for  hearing,  and 
out  of  those  300,  only  180  had  been  actually 
heard  in  one  year.    What  would  the  right 
honourable  gentleman  say  about  the  disposition 
of  the  other  120  causes  then  remaining?    It 
could  hardly  be  contended  but  that  some  of 
these,  naj,  the  greater  number  of  these,  were 
causes  or  compromise.    Thus,  the  right  of  the 
client  was  turned  often  into  a  right  of  pos- 
session; he  contended  that  these  120  causes 
alone  would  be  quite  sufficient  for  a  single 
additional  judge  to  dispose  of  in  each  term ; 
there  was  at  that  moment  a  large  arrear  of 
causes  in  tbe  Court  of  Chancery.    Under  all 
the  circumstances,  he  thought  there  had  beea 
established  sufficient  grounds  for  the  appoint- 
ment of  an  additional   judge.      The   right 
honourable   gentleman  opposite  had   stated 
that  the  arrear  of  causes  at  present  in  the 
Rolls  Court  alone   amounted  to  455.     He 
thought  it  might  even  be  estimated  at  500,  and 
that  that  would  be  nearer  the  mark.  He  would 
ask  his  right  honourable  and  learned  friend 
what  had  been  the  standing  of  that  arrear  \ 
They  had  been  told  tlie  arrears  of  the  Rolls 
Court,  but  not  that  of  the  Vice  Chancellor's 
Court.     His  right  honourable  and  learned 
friend  might,  have  told  them  that  the  arrears  of 
causes  were  standing  over  in  the  Vice  Chan- 
cellor's Court  for  three  or  four  years.    Was 
he  then  to  be  told  that  they  were  to  have  only 
one  judge  f 

There  was  another  great  evil  arising  out  of 
this  want  of  sufficient  judicial  power  to  which 
he  should  allude,  and  that  was,  that  the  judges 
were  often  obliged  to  give  their  decisions  in 
such  a  hasty  manner  that  the  registrars  could 
not  take  down  their  judgments  with  sufficient 
correctness,  and  the  consequence  of  this  was, 
that  motions  had  frequently  to  be  made  in  the 
court  to  rectify  any  inaccuracy  that  might 
occur.  Then  there  was  always  an  increasing 
number  of  motions  and  applications  to  be 
made,  arising  out  of  the  very  causes  before 
the  court.  Money  was  to  be  drawn  out,  or  it 
was  to  be  lodged  in  court ;  or  parties  were 
dying,  or  marriage  settlements  were  required 
to  be  made,  bankruptcies  or  insolvencies  were 
taking  place :  and  all  these  created  expense 
and  additional  delay.  Now,  when  idl  these 
things  were  taken  into  consideration,  it  was 
impossible  for  any  one  to  contend  that  two 
additional  judges  were  not  necessary. 


SITTINGS  OF  THE  JUDICIAL  COM 
MITTEE  OF  THR  PRIVY  COUNCIL. 


The  following  extracts  are  made  from  i^ 
recent  parliamentary  return : 
In  1834   the  judicial  committee  sat  28 
days,  and  heard  34  appeals  and  8  peti- 
tions    «...'. total  42 
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In  1836  the  committee  sat  24  dajn,  and 
heard  34  appeals,  3  petitions,  and  1 
patent  case    . . . « tutal  38 

In  1836  it  sat  34  davs,  beard  37  appeals* 
15  petitions,  and  6  patent  cases . « total  68 

In  1837  it  Mkt  43  days,  heard  32  appeals, 
6  petitions,  and  3  patent  cases   ..  total  40 

lu  1838  it  sat  48  days,  heard  43  appeals, 
21  petitions,  and  4  patent  cases  .  .total  68 

In  1839  it  sat  21  days,  heard  12  appeals^ 

9  petitions,  and  5  patent  cases  . ,  total  26 
In  1840  it  sat  30  days,  heard  23  appeals, 

8  petitions,  and  3  patent  case*    . .  total  34 

The  following  notes  are  added  to  these 
returns. 

The  siitHigs  of  the  Judicial  Commiitee  of 
the  Privy  Council  under  tlie  act  for  the 
better  administration  of  j»(^tice  in  his 
Majesty's  Privy  Council,  (3  &  4  W.  4. 
cap.  41)  commenced  on  the  27th  Nov. 
1833  Between  that  day  and  the  31st. 
Dec.  1833,  the  Judicial  Committee  sat 
8  daySf  not  included  in  the  above  re- 
Uim. 

The  usual  sitting  after  Michaelmas  Term 
^83Rj  was  interrupted  by  the  appoint- 
ment of  a  special  commission. 

The  sittings  after  Michaelmas  Term  1840 
were  adjourned  from  the  21  December 

10  the  1  St  January  1841,  and  continued 
for  6  days ;  during  which  prolonged 
sitting  their  lordships  heard  5  appeals 
and  1  petition. 

It  a4>pears  from  the  above  return  that  the 
average  number  of  days  in  each  year, 
on  whk*h  the  Jujilicial  Committee  sat 
was  3i.    The  average  number  of  ap- 
peals 4ADQally    disposed  of,  31  i   the 
average  number  of  appeals  and  other 
mitters  argued  by  counsel,  disposed 
of,  44 
The  average,  period  of  time  which  has 
elapsed  between  the  lodging  a  petition 
of  appeal  from  the  Indian  or  Colonial 
courts  and  the  setting  down  for  hearing 
IS  9  m9iith$  and  22  duys. 
llie  average  period  of  time  which  has 
elapsed  i>etween  the  lodging  a  petition 
of  appeal  from  the  Ecclesiastical  or  Ad- 
miralty Courts  and  the  setting  down  for 
hearing  is  8  months  and  24  days. 
The  average  p^iod  oC  time  which  has 
elapsed  between  the  setting  down  for 
hearing  and  the  actual  hearing  of  an 
appeal  is,  from  the  Indian  or  Coloniul 
Courta,  B  moiitlis  and  16  days  ;  from, 
tlie  Ecflesiaatical  or  Admiralty  Courts, 
6  months  and  24  days. 
These  averages  are  calculated  from  the 
business  of  the  years  1837,  1838,  1839, 
1840. 
By  his  late  Majesty's  order  in  council  of  the 
Ist  March  1837,  it  was  ordered,  '<  that  the 
Judicial  Committee  of  the  Privy  Council  do 
sit  for  hearing  appeals,  and  for  the  dispatch 
of  other  business  referred  to  it  by  his  Majesty 
in  council,  on  the  first  Monday  after  eai:h 
term,  unless  the  term  shall  end  on  a  Saturday, 
ia  which  case  the  said  committee  are  to  sit  on 


the  Tnesday  next  after  the  end  of  term ;  oiid 
his  Majesty  was  further  pleased  to  order  tlut 
nothing  contained  in  this  order  should  he  no- 
dervtood  to  prevent  the  Judicial  Committee 
from  sitting  at  Mch  other  times  at  may  be  ap- 
pointed/' 


LAW  OF  ATTORNEYS. 

DISABILITT  AS  TO  TRAHBACnOlfn  1 

CLISNTa. 

Air  attorney  Gannot  take  imy  tUng  finon  lua 
client  for  his  own  besefit  pending  a  suit, 
except  his  demand,  nor  until  the  rebUmm  oMd 
influence  have  ceased.  fFood  r.  Dowme9^  18 
Ves.  127;  iVright  v.  Proud,  13  Yea.  186. 
llie  general  rule  is,  that  he  who  bargains 
in  matters  of  advantage  with  another  who 
places  confidei^ce  in  lum,  is  bound  to  shew 
that  a  reasonable  use  has  been  made  of  that 
confidence.  Gibstm  r.  Jeyes,  ^  Yea.  278; 
Montesquieu  v.  Handyt,  18  Ves.  312.  And 
an  attorney  cannot  take  a  gift  or  reward 
from  his  dient  while  the  connection  sub- 
sists. Jbid.  An4  see  Maughaip's  Treatise, 
on  the  Law  of  Attorneys,  pp.  3i9&— 404* 

The  following  case  .on  this  aubjeict  baa 
lately  occurred ; 

An  issue  had  been  directed,  to  try  whether 
an  indenture  dated  the  20th  day  of  August, 
\S32,  had  been  obtained  from  Dennis  Chandler 
by  the  defendant  Barsham,  hy/nniHor  nmdme 
Ufluencey  as  his  solicitor.  The  jurv  foitpd  in 
effect,  that  the  deed  was  not  obtained  by  Cnui4 
but  was  obtained  by  Barsham  bv  undue  influ- 
ence, as  the  solicitor  of  Chanoler.  The  de-^ 
fendant  Barsham  now  moved  for  a  new  trial, 
on  the  ground  that  the  verdict^  so  far  as  it 
found  thut  the  deed  had  bean  of»taiiied  by  un- 
due influence,  was  against  the  evidence  adduced 
at  the  trial.  The  issue  had  been  directed  in  a 
cause  in  which  Mr.  Casbprne»  as  assignee  of 
Dennis  Cb^indler,  an  insolvent,  was  plaintifl^ 
and  Barsham,  together  with  two  pecsons  named 
Uobinwn  and  Maiihew^  were  defendanta.  The 
bill  prayed  that  the  deed  might  be  diiHvered 
up  to  be  cancelled,  or  that  it  migh(  be  allowed 
to  stand  only  as  a  security  for  ^ybat,  if  any 
thing,  was  justly  due  from  Chandler  to  Bar- 
sham. 

Mr.  Big^s  ^Mdivmt^  Mr.  C.  P^  Q^opcr^ 
and  Mr.  EMerton^  supnorted  the  lootjoo. 

Mr.  PrmbertoH  and  Mr.  Qumniag^  cwktrk. 

The  Masier  o/th^  Ilolls.^T\kR  obje^  of  the 
first  part  of  the  issue  was  to  ascertain  whether^ 
Barsham  had  obtained  the  deed  by  fraud,  by. 
any  suggestions  of  falsehood,  or  suppreasioOk 
of  truth  by  misrepresentation  or  concealment 
of  fact.  I'he  object  of  the  second  part  of  the 
issue  to  ascertam  whether  Barsham,  availing 
himself  of  his  character  of  solicitor,  had  ob- 
tained thft  deed  by. undue  influence,  and  som^ 
discussion  took'  place  as  to  the' sense  in  which 
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the  \vordi  "  undiwlnflttence**  had  been  under- 

stood.  J      .1 

Omitting  »uch  transactions  as  are  made  void 
by  the  policy  of  the  law,  it  Is  plain  that  there 
are  transactfons  in  which  there  is  so  great  an 
ineqoality  between  the  transacting^  parties,— 
80  much  of  habitual  exercise  of  power  on 
the  one  side,  and  habitual  submission  on  the 
other,  that  without  any  proof  of  the  exereise 
of  power  beyond  that  which  may  be  inferred 
from  the  nature  of  the  transaction  itself,  this 
Court  will  impute  an  exercise  of  undue  influ- 
ence.   3uch  cases  have  not  unfrequentjy  oc- 
curred in  transactions  between   parent  and 
child,  and  sometimes  in  ^ansactions  between 
persons  standing  to  each  other  in  the  relation 
of  solicitor  and  client     But  other  cases  do  not 
rest  solely  on  the  nature  of  the  transaction, 
and  the  ?act  of  habitual  or  occasional  influence; 
it  is  required  to  shew  that  some  advantage  was 
taken^  or  that  there  was  some  fear,  soine  use 
of  threat,  or  of  undue  practice  or  persuasion. 
When  undue  influence  is  to  be  inferred 
from  the  nature  of  the  transaction,  or  when 
the  ttansactiou  itself  is  contrary  to  the  policy 
of  the  law,  I  apprehend  that  it  is  the  province 
of  the  Court  to  determine  the  point,  and  that 
the  question  ought  not  to  be  sent  to  a  jurj'. 
And  having  regard  to  this  bilU  and  the  par- 
ticular  charges  which  it  contains,  I  am   of 
opinion  that  the  question  to  be  iried  upon  this 
nart  of  the  issue  was,  whether  Bacsham,  actmg 
as  solicitor,  availed  himself  of  his  influence  in 
that  character  to  use  improper  inducements 
to  Chandler,  whereby  to  prevaU  upon  him  to 
execute  the  deed.    The  jury  have  negatived 
the  fraud*  and  their  finding  in  that  rest)ect  is 
not  disputed;  so  that  I  must,  on  this  occasion, 
conclude  that  there  was  no  deception  and  no 
roisrepresentaiion  or  suppression  of  truth;  but 
the  jury  have  affirmed  the  undue  influence,^ 
and  the  question  is,  whether  that  finding  is 
supported  by  sufficient  evidenQc.    It  appears 
that  Mr.  Casborne  sued  Chandler  for  tithes  in 
the  Court  of  Exchequer,  Barsham  conducted 
the  defence  of  Chandler  as  his  solicitor,  and 
on  the  2d  of  July,  1828,  there  was  a  decree 
aiainst  Chandler.    The  Question  whether  he 
waa  to  pay  costs  to  the  plaintiff,  being  at  that 
time  reserved,  it  was  obvious  that  he  would  at 
least  have  his  own  costs  to  pay,  and  on  account 
of  those  cosU  he  was  indebted  iu  a  large,  but 
then  untaxed,  and  then  unasceruined,  sum  of 
money  to  Barsham ;  and  some  time  after  the 
date  of  the  decree,  but  when  first  does  not 
precis<*ly  appear,  Barsham  proposed  to  Chand- 
Icr  to  execute  the  deed  in  question.    The  na- 
ture and  provisions  of  this  deed  are  open  to 
very  considerable  observation,  and  it  is  clear 
th^  the  deed  was  executed  at  the  suggestion 
and  under  the  advice  of  Barsham,  and  also 
clear  that  when  it  was  proposed  to  Chandler. 
he  objected  to  it,  and  that  the  preparation  of 
the  deed  was  for  some  time  delayed.    1  he 
proposal  was  communicated  to  the  family  of 
Chimdler ;  his  son  Robert  knew  of  it  ten  days 
or  a  fortnight  before  it  was  executeil,  and  ob- 
jected that  if  there  was  an  assignment,  U  should 
be  for  the  equal  benefit  of  all  the  creditors. 


He  afterwards,  two  days  before  the  deed  was 
executed,  went  to  the  office  of  Barsham  and 
Robinson,    one   of  the   trustees   named  by 
Chandler :  the  deed  was  read  to  him,  and  he? 
understood  that  it  gave  a  preference  to  Bar- 
sliam,  and  ailvised  his  father  not  to  execute 
it  t  bat  says  indeed  that  he  did  all  he  could  to[ 
prevent  his  father  signing  the  deed.     He  says 
also  that  his  brother  objected,  and  his  father 
did  not  know  what  to  do  ;  he  thought,  how- 
ever, that  afler  his  family  had  objected  to  it 
his  father  would  not  execute  It.      Hannah' 
Chandler,  the  daughter,  was  at  her  futher'tf 
house  on  the  Friday  before  the  ^f  onday  on 
whieli  the  deed  was  executed.    Barsham  was 
there,  and,  aa  lie  says,  promisrd  Chandler  6(>/. 
and  a  farm,  if  he  would  sign  the  deed,  and  on 
that  Friday  and  the  following  Saturday,  Mat- 
thew, one  of  the  trustees,  made  a  valuation  of 
the  farming  stock  and  of  the  household  effectd 
to  be  assigned.    On  the  morning  of  tlie  20th 
of  August,  Saras,  the  partner,  went  with  the 
deed  lo  <Jhandler,  who  at  that  time  declined 
to  sign  k,  saying  he  wished  to  s^ak  to  his 
sons  again  before  he  signed  ;   St  was  read  over 
to  him  Id  the  presence  of  Hannah,  who  seems 
to  have  perfectly  understood  that  it  gave  a 
preference  to  Barsham,  and  Chandler  signed 
it  iu  the  afternoon  of  that  day.    What  weri^ 
the  motives  which  induced  Chandler  himself  td 
sign  the  deed  do  not  appear.    It  is  plaid  thai 
the  two  sons  and  the  daughter  objected  tb,  and 
opposed  its  execution,  and  it  seems  singular 
that  they  ahonld  not  have  stated  what  werq 
the  motives  which  Barsham  o0^red  to  induce 
their  father  Co  execute  the  deed  against  theii^ 
objections.    The  evidence  affords  no  indicatioii 
of  any  exercise  of  power  or  control  by  Barshan^ 
oytr  Chandler^  or  of  any  threat  used  by  him; 
or  of  any  persuasion,  except  such  as  may  be 
inferred  by  the  offer  of  50/.  and  a  farm,  which 
o^r  would  rather  tend  to  shew,  that  any  in  flu* 
ence  which  Barsham  attempted  to  exercise  as 
solicilor  was  insuflicient.    Chandler  had  the 
opportunity  of  consulting  his  sons,  who  appear 
to  nave  been  capable  <S  advising  him  and  to 
have  advised  him,  and.  whatever  were  the  in- 
ducements offered  by  Barsham,  they  had  not 
succeeded,  even  on  the  occasioa  of  the  last 
interview  which  Barsham  had  with  Chandler 
on  the  subject,  for  on  the  hist  daf  ,  when  Sams 
attended  for  the  exeoutien  of  the  deed,  and.  as 
he  says,  uaed  no  persimiiooa.wliatevor,  he  faund 
Chandler  undetermined  and  desiring  to  speak 
with  his  son  again  before  he  signed,  ana  the 
opportunity  was  giveii  him  to  do  ^o.    On  thd 
whole,  therefore,  though  the  deed  is  of  such  a 
nature  that  I  do  not  think  ('handler  ought  to 
have  been  advised  to  execute  it,  and  aithouffti 
the  offers  said  to  have  been  made  to  Chandler 
do  in  mv  mind  throw  some  suspicion  on  the 
transaction,  1  do  not  find  evidence  of  facts 
which  appear  to  me  to  prove  that  the  deed  was 
obtained  by  the  undue  influence  of  Barsham^ 
as  a  solicitor,  and  I  think  that  the  defendant  is 
entitled  to  a  new  trial  of  tliat  part  of  the  issue. 
Casftorne  v.  Banham,  2  Beav.  76. 


410 


Law  of  Attorneys. — Legal  Antiquities. 


LIKN* 


Estates  were  devised  upon  certain  trusts,  and 
the  residae  towards  the  maintenance  and  edu- 
cation of  the  testator's  son,  until  he  attained 
twenty-one.  The  trustees  employed  an  attor- 
ney to  defend  certain  suits  and  causes  in  car- 
S^ing  the  trusts  into  e0ect»  and  becoming  in- 
ebted  to  him  for  costs  and  expences,  they 
deposited  the  title  deeds  as  a  security :  it  was 
held  that  the  attorney  had  no  lien  upon  the 
deeds  against  the  son>  as  the  debt  \na  the 
personal  debt  of  the  trustees. 

This  was  decided  in  the  following  case : 

It  was  an  action  of  detinue  for  certun  title 
deeds.  Plea,  that  the  testator  was  seised  in 
fee  of  certain  estates  to  which  those  title  deeds, 
belonged,  and  in  the  year  1824,  devised  those 
estates  to  trustees,  upon  certain  trusts;  that 
the  trustees  became  possessed  of  the  title  deeds 
which  they  delivered  to  the  defendant,  as 
solicitor  to  the  executors.  The  executors 
became  indebted  to  the  solicitor  in  the  sum  of 
120/.  for  professional  business,  for  which 
amount  he  detuned  the  deeds, 

Reolication :  that  the  trusts  in  the  will  were 
that  tne  trustees  should,  out  of  the  rents,  pay 
a  certain  amount  towards  the  plaintiff's  main- 
tenance &c.  until  twenty-one,  and  then  to  pay 
two-thirds  to  him  and  the  other  third  to  his 
widow,  for  life.  The  widow  died,  and  the 
phuntiff  becoming  of  age,  reqiured  the  deeds 
to  be  delivered  up. 

Channell,  in  support  of  the  demurrer  con- 
tended that  the  trustees  having  incurred  the 
debt  in  the  business  of  the  trust,  it  became 
one  chargeable  upon  the  estate,  and  thev, 
acting  as  agents  of  the  partv  who  ultimately 
became  possessed  of  it ;  had  a  right  to  throw 
the  debt  so  incurred  upon  him. 

Lord  Adinger,  C.  B.— Whatever  their  powers 
were,  this  is  the  personal  debt  of  the  trustees. 
Could  they  mortgage  the  estate?  if  the?  could 
not,  how  could  they  make  a  deposit  of  the  title 
deeds,  which  is  an  equitable  mortgage  ?  there 
is  no  lien  at  all ;  judgment  must  be  for  the 
plaintiff. 

Light/oot  V,  Keene,  1  M.  &  W.  745. 
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TRIAL  BY  A  JURY  FROM  FOUR  CITIX8  IN  1315. 

Tub  following  is  taken  from  Mr.  Serjeant 
Manning's  Sereiens  ad  Legem,  relating  to  a 
trial  by  jury  of  "Experts,"  on  an  issue  upon 
the  law-merchant,— >the  jury  being  summoned 
from  London,  Lincoln,  Winchester  and  Nor- 
thampton. 

^The  abfiott  of  Ramesey  and  Andrew,  the 
monk,  (bailiff' of  the  said  abbot  (of  his  town) 
of  St.  Ives,)  were  attached  to  answer  Simon 
Dederit,  burgess  of  the  town  of  Guynes,*  of  a 
plea,  wherefore,  whereas  the  said  Simon  had 
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sent  over  his  own  goods  and  merchandizes  to 
the  valne  of  40/.,  by  Eustace  Everwin,  his  va- 
let and  servant,  to  the  said  abbott's  fair  of  St. 
Ives,  to  be  traded  with  there,  the  said  bailiff 
had  attached  them  at  the  suit  of  William  de 
Fmchingfield,on  pretext  of  debt  (in  which  the 
same  Eustace  said  he  was  not  bonnd),  not-» 
withstanding  that  the  same  Eustace  asserted 
that  he  had  no  part  in  those  cloths  and  mer- 
chandizes, and  offered  himself  ready  to  rerify 
it :  afterwards  the  king,  by  writ,  commanded 
the^  abbot  and  monk,  that  if  it  sboald  appear 
plain  to  them  that  Eustace  had  no  part  m  the 
goods,  Ac.  he,   (the  bailiff)    should  deliTer 
them  up  to  him :  yet  the  aforesud  abbot,  the 
king's  commands  bdng  set  at  nought,  ordered 
the  aforesaid  goods  to  be  valued,  and  accord- 
ing^ to  such  valuation  to  be  delivered  to  the 
said  William  &c.    Who  say  (i.  e.)  the  abbot 
and  monk  plead  to  the  action)  that  the  afore- 
said Eustace  was  duly  convicted  of  the  afore- 
said debt ;  and  because  the  said  Simon,  during 
the  markets,  did  not  come  to  claim  and  prove 
the  said  cloths,  the  said  Andrew,  the  bailiff, 
delivered  to  the  aforesaid  U^Uiam  those  cloths 
(which  had  been  valued  by  merchants,  sworn 
for  the  purpose,  at  19/.)  according  to  the  va- 
luation aforesaid,  in  part  payment,  according 
to  the  law-merchant ;  and  this  before  any  writ 
came  to  them  from  the  lord  the  king,  &c. 
And  the  said  Simon  says,  that  the  law-mer- 
chant is  such  in  all  and  each  of  the  fairs 
through  the  whole  kingdom,  that  if  any  goods 
and  merchandizes  belonging  to  anv  alien  tra- 
der, and  brought  from  a  foreign  land,  be  ar- 
rested, and  be  in  whose  custody  the  merchan- 
dizes so  arrested  were,  alleges  that  those  goods 
and  merchandizes  are  not  his  own,  nor  any 
part  of  them,  and  that  he  claims  nothing  ex- 
cept as  servant,  the  goods  ought  to  remain 
under  arrest,  in  custody  of  the  lord  of  the  (isir, 
until  the  fair  of  the  same  place  in  the  follow- 
ing  year;  and  if  he  who  has  the  property  in  the 
merchandizes  arrested,  do  not  come  within  the 
time  of  their  fair,  to  claim  and  prove  the  mer- 
chandizes to  be  his  own,  then,  at  the  end  of 
that  fair,  they  ought  to  be  put  in  execution, 
&c.,  and  in  no  other  manner;  and  tlmt  such 
is  the   law-merchant,  he  Is  ready  to  verify. 
And  Andrew  says,  that  the  law-merchant  is  of 
this  nature,— that  if  any  merchant,  as  well 
alien  as  denizen,  be  impleaded,  for  any  debt, 
in  any  fairs,  &c.,  and  be  convicted,  although 
he  assert  that  the  merchandizes  attached  in 
his  custody  are  not  his  own,  nor  any  part,  &c., 
yet  unless  he,  whose  property  he  asserts  it  to 
be,  shall  come  during  that  fair,  the  merchan- 
dize ought  to  be  immediately  valued  and  exe- 
cution had  thereof,  without  any  delay.     And 
this  he  is  ready  to  verify  by  merchants.    And 
the  said  Simon,  likewise.  Wherefore  it  is  com. 
manded  to  the  sheriffs  of  London,  lAocoln, 
Southampton  and  Northampton,  that  each  of 
the  said  sheriffs  cause  to  come  before  the  king, 
twelve  good  and  lawful  merchants  from  his 
bailiwick,  viz.  the  sheriffs  of  London,  twelve  of 
London, — the  sheriff  of  Lincoln,  twelve  of  the 
city  of  Lincoln.^the  sheriff  of  SouthampCon, 
twelve  of  the  city  of  Winchester^— the  sheriff 
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of  Northampton,  twelve  of  the  town  of  Nor* 
tbfluipton,  by  whom  kc,  to  recog^nize,  5cc/' 

This  contest  about  19/.  in  the  reign  of  £dw. 

2,  in  which  a  jury  was  summoned  from  foar 

cities,  the  nearest  of  which  from  London  was 

nearly  #0  miles,  and  the  farthest  upwards  of 

130,  (consideruig  the   difficulty  of  travelling 

in  these  days)  shews  strilcingly  the  difference 

in  the  value  of  money,  and  the  costs  incurred 

in  trying  a  question  of  mercantile  law.    In 

these  days  a  question  of  1 9/.  is  proposed  to  be 

tried  l>y  a  county  court,  formerly  limited  to  2/. 


EXAMINATION 
OF  ARTICLED  CLERKS. 

ANSWERS  TO  QUESTIONS. 

A  CORRESPONDENT  observcs  that  this  journal 
having  devoted  a  part  of  its  columns  to  the 
instruction  of  the  embryo  members  of  the 
profSession,  he^  as  one  amon^  that  number, 
soggests  the  propriety  of  allottmg  a  small  por- 
tion of  its  contents  to  the  discussion  of  the 
Questions  proposed  at  the  Legal  Examina- 
tions, being  satisfied  that  much  benefit  would 
be  derived  therefrom.  Nothing,  he  says,  can 
be  more  beneficial  to  young  men  about  enter- 
ing the  profession,  than  the  spur  which  would 
by  this  means  be  given  to  reading,  and  the 
of^portunity  affordod  of  expressing  and  can- 
vassing their  opinions.  In  addition  to  which, 
many  who  mai^e  a' practice  of  answering  the 
different  questions  as  they  appear,  woula  have 
an  opportunity  of  testing  tne  correctness  of 
the  answers  thus  given. 

Under  these  circumstances  he  has  sent  An- 
swers to  the  Questions  proposed  in  the  Com- 
mon Law  department  at  the  last  Hilary  Term 
Examination,  see  p.  233,  ante,  and  they  are  as 
follow : 

1.  Libel  consists  in  the  printing  or  writing 
false  tales  of  another  party  :  Slander  merely 
in  the  uttering  of  them.  libel  frequently  is 
actionable,  when  mere  ilander  would  not  be 
so.  Libel,  as  well  as  slander,  is  punishable 
by  action  on  the  case.  The  former  also  is 
an  indictable  offence.  3  Blackstone,  123  to 
126. 

2.  A  specialty  is  a  debt  secured  b^  deed  under 
seal,  and  is  valid  without  consideration.  A 
simple  contract,  on  the  contrary,  is  not  under 
seal,  although  frequently  in  writing.  A  sitn- 
ple  contract  is  not  assignable  at  law,  and  in 
suing  upon  it,  consideration  must  be  aver- 
red and  proved.  Bills  of  Exchange  are  ex- 
ceptions in  these  two  particulars. 

3.  In  a  local  action  tiie  venue  must  be  laid  in 
the  county  in  which  the  cause  of  action 
arose ;  but  a  transitory  action  may  be  brought 
in  any  county  at  the  option  of  the  plaintiff, 
subject  to  the  defendant's  right  to  change 
the  venue.  Ch.Arch.  In  ejectment,  tres- 
pass, waste,  the  venue  is  local.    In  bills  of 


exchange  the  defendant  eannot'  change  the 
venue. 

4.  An  action  of  covenant  is  brought  for  the 
recovery  of  damages  sustained  by  the  breach 
of  a  contract  under  seal. 

5.  Yes.  The  action  of  debt  is  maintainable  for 
the  recovery  of  any  liquidated  amount,  and 
as  the  arrears  of  interest  can  easily  be  re- 
duced to  a  certainty,  it  is  conceived  that  that 
form  of  action  as  well  as  covenant  woidd  lie. 

6.  In  debt  judgment  signed  in  default  of  plea 
is  final,  fuoad  the  debt,  but  in  an  action  of 
assumpsit  it  is  necessary  to  issue  a  writ  of 
enquiry  to  assess  the  damages  sustained  by 
the  plaintiff;  or  in  case  the  action  is  brought 
on  a  bill  of  exchange,  the  plaintiff  must  ob- 
tain a  rule  to  compute  principal  and  interest. 

7*  The  most  advisable  course  to  pursue  is  to 
pray  judgment  of  assets  in/Uturo,  by  which 
means  the  incoming  personal  estate  will 
have  to  be  paid  over  to  the  pluntiff.  Chitty 
Gen.  Prac.  Vol.  i.  667. 

8.  Where  a  iudgment  is  more  than  a  year  and 
a  day  old,  without  execution  having  been 
sued  out  upon  it,  it  must  be  revived  by  writ  of 
sci./a,;  this  writ  must  be  directed  to  the  she« 
riff  of  the  county  in  which  the  venue  is  laid, 
the  defendant  being  supposed  to  reside  in 
that  county.  fFharton  v.  Mtugrave,  Cro. 
Jac.331. 

9.  Before  making  an  application  to  obtain  an 
order  to  arrest,  a  writ  of  summons  must 

^  usue,  and  the  affidavit  must  be  entitled  in 
the  court  and  cause. 

10.  The  pluntiff  should  declare  before  the  end 
of  the  next  term,  but  if  no  judgment  of  non 
pros,  be  obtained,  he  may  declare  at  any 
time  within  a  year  from  the  execution  of  the 
writ  I  but  after  that  period  he  b  deemed  out 
of  court.    H.  T.  2  Wm.  4,  c.  35. 

1 1.  Judgment  may  be  signed  on  the  succeed* 
ing  Tuesday  morning.  In  the  computation 
of  time,  the  rule  is,  that  it  is  to  be  reckoned 
exclusive  of  the  first  day  and  inclusive  of  the 
last,  the  time  for  appearing  on  the  writ  of 
summons  forming  the  only  exception.  Sun- 
day counts,  tmless  it  happens  to  be  the  last  of 
such  days. 

12.  A  plaintiff  having  permission  to  ^ve  short 
notice  of  triul  for  any  particular  sittings  after 
term,  must  try  at  those  sittings,  or  give  full 
notice  of  trial.  Dignum  v.  Motijfn,  6  Dow. 
648. 

13.  The  plaintiff  is  only  entitied  to  the  costs 
of  the  writ  and  attendance  on  the  summons 
to  stay,  Haie  v.  Baker,  2  Dow.  125 ;  but  if 
the  plaintiff  show  that  more  was  due,  and 
yet  assign  a  sufficient  reason  for  not  jnro- 
ceedmg,  it  would  be  otherwise.  Chitty  Gen. 
Practice,  Vol.  iii.  p.  662. 

14.  The  defendant  would  be  entitled  to  the 
costs  subsequently  incurred. 

16.  The  hanawriting  of  the  acceptor  and  of 
the  plaint ifi^sCindorsees]  immediate  indorser; 
the  identity  of  the  defendant  and  acceptor; 
and  if  the  indorsement  be  special,  it  must 
appear  that  the  indorsee  is  tiie  person  de- 
scribed in  the  bill.  Byles  on  bills,  2nd  edit. 
240.  Should,  however,  the  previous  indorse- 
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menu  h9  written  in  full,  or  beinff  in  lilank, 
should  have  been  set  out  in  the  declaration, 
mod  the  defendant  have  not  admitted  tbein 
by  taking  out  suuiiDons  &c.»  the  handwritioji^ 
of  all  the  prior  indoraees  will  have  to  be 
proved.  ^^*  ^ 

One  of  the  questions  put  at  the  last  Ex- 
amination was,—*'  A  term  for  years  Tested  in 
B.  In  trust ;  who  by  his  will,  without  reference 
to  that  trust,  appointed  C.  and  P.  executors ; 
/>,  renounces  probate,  and  by  deed  disclaims 
all  truit  and  interest  under  the  will ;  C  alone 

f ►roves  the  will,  and  dies  leaving  D.  surviving ; 
ly  whom  is  the  term  to  be  assigned  f "  1  have 
consulted  several  text  writers,  bat  have  ncit 
been  able  to  And  the  point,  whether  the  dis- 
claimer bp  deed  operates  more  strongly  than  a 
mere  renunciation,  and  consequently,  whether 
the  term  would  vej*t  in  D,  by  survivorship,  or 
go  to  the  personal  representative  of  C.  ^ 

J.  E*^ 

FOIITTS  IN  COMMON  |<AW  PRACTICB. 

In  sesrchtnff  for  answers  to  the  questions  on 
Common  Law  Practice,  contained  in  the  Lejfal 
Observer  for  the  20th  Felw-uary  last,  I  could 
not  find  any  direct  authority  to  shew  that  a 
*  privileged'  person,  sued,  could  not,  as  such, 
cnnnge  the  venue  to  Middlesex,  if.  it  be  laid  in 
the  ri^ht  county.  The  answer  to  the  66th 
question  Would  seem  to  set  all  doubt  on  the 
auliject  at  re^tt ;  but  in  tlie  ktter  part  of  the 
answer  to  the  6&ih,  I  find  "  An  ettornejr  does 
not  lose  his.  privilege  to  c^an^e  or  retain  the 
venue  by  residing  in  the  country;"  from  which 
it  seems  an  attorney  has  a  ri^ht  to  change  the 
venne ;  and  in  this  respect  the  answers  to  the 
two  questions  do  not  seem  exactly  to  ajtree. 
In  Pnrtmgfon  v.  ff^'^adeock,  2  Dowl.  660,  it 
was  decided  that  an  attorney,  when  pimntlf 
and  suing  alone,  has  privMeije  to  lay  and  retain 
the  venue  in  Middlesex.  From  what  is  stated 
in  the  3d  vol.  of  Chilty's  Practice,  p.  647,  it 
seems  this  privilege  extends  only  to  tmiMtory 
actions,  and  to  such  privileged  persons  only 
ith^  sue  as  sueh. 

Permit  me  to  tuke  this  opportunity  of  8tat« 
ing  that  I  have  derived  much  benefit  from  the 
plan  of  question  and  answer,  and  think  it  a 
very  useful  one,  and  calcukited,  if  carri^^d  out, 
to  be  of  great  assistance  to  young  students, 
who  seek  to  ac<iuire  a  knowledge  of  <'  that 
science  in  which  the  greatest  powers  of  the 
understanding  arc  applied  to  the  greatest 
number  of  facts«" 

A  Constant  Rbad«r. 


62.  Within  what  thne  from  tiie  came  of  nc* 
tion,  must  actions  of  covenant,  debt  onleasp, 
bond  or  other  specialty,  and  ejectment,  be 
brought  ? 

63.  Within  what  time  from  the  eanae  of  ac- 
tion must  actions  of  asaault,  Imttery,  and 
false  imprisonment  l>e  brought } 

64.  Within  what  time  from  the  cause  of  ac- 
tion must  an  actkMi  of  slander  be  brought  ? 

66.  Within  what  time  mast  an  action  for 
damages  under  a  statute  by  the  party  grieved 
be  brought,  under  the  limitation  in  the  Law 
Amendment  act  ? 

66.  Within  what  time  most  an  acti<Mi  by  a 
common  informer  on  a  statute  be  brought! 

67.  Within  what  time  must  an  acUon  by  ^^ere 
impedit  to  recover  an  advowson  be  brought? 

68.  Within  wluit  time  must  actions  against  ma- 
gistrates be  brought } 

69.  Within  what  time  must  actions  be  brought 
against  constables } 

70.  Within  what  time  must  actions  be  brought 
against  the  commissioners  or  the  assignees 
of  a  btinkrupt  respectively  ? 

71.  Are  the  rights  of  any  and  wbnt  persmin  ex- 
cepted l>y  the  statutes  of  liniitatioiifl,  and  for 
what  length  of  time? 

72.  Does  any  and  what  acknowledgiBenC  or 
promise,  verl»al  or  written,  take  a  case  oat 
of  the  statutes  of  limitation? 

73.  Does  any  and  what  act,  in  any  and  what 
cases  take  such  cases,  if  any,  out  of  the  sta- 
tutes ol  limitation  ? 

74.  Are  there  any  and  wbat.meana  of  preventing 
the.  operation  of  the  ataiutes  of  limitation  ? 

76*  Wi&bin  what  tima  must  write  be  renc«aed« 
and  what  mnst  be  done  thereon,  to  anfc  iko 
statute  I 


POINTS 
IN  COMMON  LAW  PRACTICE. 

No.  IV.* 

LIMITATION  Of  ACTIONS. 

61*  Within  wbat  time  from  thecaikfC  of  action 
must  actions  of  assumpsit,  case,  debt  on 
simple  contract,  on  awards,  detinue,  libel, 
replevin,  trespass  and  trover,  be  brought  ? 

a  See  the  former  questions,  pp.  166,  196, 
296  i  and  the  answers,  pp.  182,  246,  313. 


NOTICES  AND  DBSfANDS  BCFORB  ACTION. 

76.  Are  there  any  and  wluit  cases  in  which,  a 
.  notice  of  action  is  necessary  befuri}  its  com- 
mencement ? 

77.  What  notice^  if  any,  is  necessary  to  be 
given  to  commissioners  of  bankrupt?. 

78.  What  notice  mast  be  given  to  magifttrates 
before  bringing  an  action  ? 

79.  Wlien  is  it  requisite  or  expedient  to  make 
a  demand,  and  for  what  purpose,  before 
bringing  an  action  against  an  officer? 

80.  Is  it  necessary  In  all  or  any  cases  to  make 
a  demand  before  bringing  an    action  uf 

trover? 


CIRCUITS  OF  THE  COMMISSIONERS 
FOR  THE  RELIEF  OF  liNSOLVENT 
DEBTORS. 


SU.VfMBR  CIRCUITS,  1841. 

NORTRBRN  CIRCUIT. 

W:  H.  Reynokb,  R^.,  Cliief  Commissioner. 

RuiitnuUkire,  at  Oakham,  Wednesday*  June  16. 
yorkshirtf  atSheffield»  Friday,  June  18. 
Torkshirc^  at  Wakefield,  Monday,  June  21. 
^i  the  7  own  and  Cminty  of  the  Toum  of  Ktrngtii 

t^on^IItUl,  Tuesday,  June  29. 
YorkrMre,  at  York  and  City,  Thursday,  July  1. 
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T'srktkini  nt  Hiclinumd,  Satiirclay,  Jaty  3. 
JJmrMm,  at  Dorbam,  Monday,  Jtt)y5. 
ItftrHmmhttlmmtlt    at    Newrastle-opoii-Tyae    and 

TovB,  Wednesday,  Jnly  7. 
Cwnk^lmui^  at  Carlisle,  Satarday,  Jnly  10. 
Wmimatimid^  at  Appleby,  TMesd«y»  Jnly  13. 
WnimnrUmdf  at  Kendal,  Wedaeadayi  July  U. 
lAmetukire^  at  JLancdater,  Thunday,  July  15^ 
£jamcmkirt^  at  Pruston,  Satnrday,  July  24. 
iMmetukire,  at  Liverpool,  Monday,  July  26^ 
CMeMre,  at  Chester  and  City,  TUiirsday,  July  29. 
JiUnUkir^,  at  Mold,  Saturday,  July  31. 
DtmMgktMre^  at  Ruthin,  Monday,  Auf?*  2. 
.tf#ii^^^My,  at  BeHUflaarls,  Wednesday,  Ang.  4. 
C^mmrwrntkin,  at  Camarron,  Thursday,  Ang.  5. 
ja«rtmeik»kbr€^  at  D^ilgelly,  Saturday,  Aug.  7. 
Jfanl^oMMTjuAire,  at  Welch  Pool,  Tuesday,  Ang.  10. 

MI0f«4NO  CIBGUIT. 
J,  G.  Harris,  Esq.,  Commissioner. 

'EsarXf  at  Chelmsford,  Tuesday,  July  6. 

jB*»ex,  at  Colchester,. Wednetiday,  July  7« 

SugMk^  at  Ipswich,  Thursday,  July  8. 

^arfolk^  at  Yarmouth,  Satnrday,  July  IQ. 

KnrffUk,  at  Norwich  and  City,  Monday,  July  12. 

NtirftUk^  at  Lynn,  Tliursday,  July  15. 

Suffolk,  at  Rury  St.  Edmond's,  Friday,  July  16. 

^amhrxtlgt*hirt,  at  Cambridge,  Monday,  July  19. 

UuciingAomsAire,  at  Aylesbury,  Wednesday,  July 
21. 

Bed/ortbhire,  it  Bedford,  Friday,  July  23. 

HunigngiimuMire,  at  Huntingdon,  Saturday,  July  24 

Northamplotukhre,  at  Peterborough,  Monday,  July 
26. 

Limc9buhir€^  at  Lincoln  and  Cityt  Wednesday, 
Jnly  28. 

N^uinghmtuhke,  at  Nottingham  and  Town,  Fri- 
day,. July  30. 

jyerbyshire,  at  Derby,  Monday,  Aug.  2. 

I^icetterthirt,  at  Leicester,  Wednesday,  Aug.  4. 

Nnrikamptomhire,  at  Northampton,  Friday,  Aug.  6. 

/It  the  City  aud  County  of  the  City  of  Coventry, 
Monday,  Aug.  9. 

Warwickshire,  at  Warwick,  Tuesday,  Aug.  10. 

Shropshire,  at  Oldbuiy^  Friday,  Aug.  13. 

Warwickshire',  at  Birmingham,  Saturday,  Aug.  14. 

Staffwdshire,  at  Uchfield,  Tuesday,  Aug.  17, 

Staffordshire^  9l  Stafford,  Wednesday,  Aug.  18« 

Shropshire,  at  Shrewsbury,  Saturday,  Aug.  21. 

HOME  CIRCUIT. 

7*.  21.  Bowen,  Esq.,  Commissioner. 

Kemt,  at  Do?er,  Monday,  June. 28. 
Kent,  at  Canterbury,  Tuesday,  June  29. 
Keni^  at  Maidsione,  Wednesday,  June  .HO. 
Stisser,  at  Horsham,  Friday,  July  16. 
Hertfordshire^  at  Hertford,  Saturday,  July  31. 

80UTUBRN  CIRCUIT. 

W,  J,  Law,  Esq.,  Commissioner. 

Berkshire,  at  Reading,  Wednesday,  June  23. 

Oxfordshire,  at  Oxford,  Thursday,  June  24. 

Worcestershire,  at  Worcester  and  City,  Saturday, 
June  26. 

Hadnorskire,  at  Presteigne,  Tuesday,  June  29. 

Breckmochshire,  at  Brecon,  Wednesday,  June  30. 

Cardiganshire,  nt  Cardigan,  Friday,  July  2. 

Pemkroheshire,  at  Harerfbrdwest  and  Town,  Satur- 
day, July  3I 

Carmarthenshire,  at  Carmarthen  and  Borough, 
Tuesday,  July  6. 

Gimmorgamhire^  at  Swansea,  Thursday,  July  8. 

Glamargmtfhinf  at  Cardiff,  Fnday,  July  9. 


JI/umnoKthshire,  at  Monmouth,  Monday,  Joly  12. 

Here/brdshirr,  at  Hereford,  Tuesday,  July  13, 

GUmcvstershire,  at  Gloucester  and  City,  Thufiday, 
July  15. 

j^i  the  City  and  CoaHiy  of  the  City  of  Bristol^  Mon- 
day, July  19. 

Somersetshire,  at  Bath,  Thursday  ^uly  22. 

Somersetshire,  at  Welh,  Friday,  July  23. 

ComwaU,  at  Bodmin,  Tue«lay,  July  27. 

Vemmshire,  at  Plymouth,  Thursday,  July  89. 

Devonshire,  at  Exeter  and  City,  Saturday,  July  31. 

Dorsetshire,  at  Dorchester,  Wednesday,  Aug.  4. 

WUtshire,  at  Salisbury,  Fridny,  Aug.  6. 

Southampton,  at  Winchester,  Saturday,  Aug.  7. 

j^t  the  Town  and  County  of  the  Town  ofSouihamp' 
tan,  Monday,  Aug.  9. 


LIST  OP  NEW  PUBLICA'nONS. 

A  Digest  of  the  Examination  Questions,  in 
Common  Law;  Conveyancioff;  Equity;  Bank- 
ruptcy; and  Criminal  Law.  With  a  Collec- 
tion of  Questions>  founded  as  well  on  Black- 
stone's  Commentaries  and  other  Text  Books, 
as  on  recent  Statutes  and  Decisions.  By  Roht. 
Maugham,  Secretary  to  the  Incorporated  Law 
Society  of  the  United  Kingdom.  12mo.  Price 
10«.  cloth  bds. 

Petersdorff's  New  Practical  and  Elementary 
Abridgment  of  tJie  Common  Law  Reports. 
Part  L  iPrice  8f.  (To  b^  continued  in 
Monthly  Parts.) 

Forsyth's  Treatise  on  the  Lew  of  Compost 
tion  with  Creditors.    Price  6«.  bds. 

Carey's  Borough  Court  Rutes.  1  Vol. 
royal  8yo.    Price  Bt,  bds. 

Kennedy's  Treatise  on  the  New  Rules  of 
Pleading.   2d  Edition.   l2mo.  Price  12«.  bds. 


MASTERS  EXTRAORDINARy  IN 
CHANCERY. 

J^Vom  Fekruary23d  to  March  \9th,  1841,  both  in^ 
ekuive,  with  dates  when  gaoetted, 

Bardonlean.  Stephen  Ben^,  Wells,  and  Chewton 

Mendip,  Somerset.    March  2. 
Garbett,  Edmund,  Wellington,  Salop.    March  1%. 
Gummer,    Stephen    Henry,     llridport,    Dorset. 

March  2. 
Wilson,  John,  York.    March  5. 
Young,  Heathfield,  Dorking,  Surrey.     Marcb  10. 


DISSOLUTIONS  OP  PROFESSIONAL  PART^ 

NERSHIPS. 

/Vow  Feknuiry  23d  to  March   19lA,   1841,   hoik 

inclnsioe,  with  dates  when  gaaettetL 
Austin,    William    Ue»ry,  and  WUllam    Stanley 

Masteruian.  Wine  Office  Court,  Fket  Street 

Attorneys  and  Solicitors.    March  9. 
Gwynne,  Tliomas,  and  Joel  Koighl,  Havcrfor^ 

west,  and  at  Fishguard,  Pembroke,  Attorneys^ 

Solicitors,  and  CouTeyancers.    Mavch.  2. 
Fedder,  Thomas,  and  ThomaaOuthnrsile,  Preston, 

Lancaster,  Attorneys  and  Solicitors.  March  12.. 
Piddocke,  Thomas,  and  Peter  Fearnhead,  Ashbyi- 

de-la-Zouch,  Attorneys  and  Solicitom.  Mar.  5. 
Roberts,  James  Baker,  and' James  Lees  Willonghby,. 

Manchestcri  Attorneys  and  Solicitori.  Mardt 

1^      . 
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Bankntpciei  supernied, — BaiAn^ts^ 


Smithy  John  ^hmore,  and  AbnUmin  Cano,  Hinck- 
ley, Leioestery  Attorneys  and  Solicitor!. 
March  16. 

Walker,  Joseph,  and  Charles  Horsley,  Staple  Inn, 
and  Kingston-apon-Hnlly  Attorneys  and  So- 
licitors.   March  12. 


BANKRUPTCIES  SUPERSEDED. 

From  February  2Zd  to  March    19/A,   1841,  both 
inclutive,  with  data  when  gazetted, 

Abram,   Richard,    Liverpool,    Wine   Merchant. 

March  12. 
Bayley,  George,  Bristol,  Hosier  and  Haberdasher. 

Feb. 26. 
Bishop,  William    Henry,    Birmingham,    Uphol- 
sterer.   March  5. 
Leake,    Edmund,    Holme,    Almondbury,    York, 

'    Qothier.    March  5. 
MiUer,  Richard,  Jim.,  Blue  Anchor  Road,  Ber- 

mondsey,  Surrey.Glue  Manufacturer.  March  2. 
Mills,  John  Manship,  Berkhampstead,  St  Peter, 

Buckingham,  Brewer  and  Malster.  March  12. 
Rowe,  Henry,  Great  Tower  Street,  London,  Wine 

and  Brandy  Merchant.    Feb.  23. 
Tillman,  James,  Aldgate,  London, Tailor.  March  2. 
Wood,    Edward,    Nottingham,    Iron    Merchant. 

Feb.  23. 


BANKRUPTS. 

From   Febrwtry^  23d  to  March  19M,   1841,  both 
inchuive,  with  dates  when  gazetted, 

Armsby,  Thomas  Crozton,  Wotton-under-Edge, 

Gloucester,  Chemist,   Druggist  and  Grocer. 

Aiaraden,  Watltng  Street,  Loudon.     Feb.  26. 
Annan,  William,  WatUng  Street,  London, Printer. 

Belcher,  Off.  Ass. ;  Russell^  Wellington  Street, 

London  Bridge.    March  9. 
Appleford,  William,  and  Frederick  Joshua  Apple- 
ford,  Holborn   Bars,  London,  Drapers  and 

Tailors.     Belcher,  Off.  Ass.j  Tamer  &  Co., 

Basing  Lane.    March  16. 
Alder,  Anthony,  Brimpscombe,  Gloucester,  Cloth 

Factor.    Sheemum  &  Co.,  Gray's  Inn ;  Paris, 

Stroud.     March  16. 
Bennett,  Edward,  Cambridge,  Bnilder.    NichoUs 

&  Co.,  Cook's  Court,  Lincoln^s  Inn  ;  Fetch, 

Cambridge.    Feb.  23. 
Blackburn,  Peter,  SaUbrd,  Lancaster,    Builder. 

Higginbottom    &   Co.,    Ashton-nnder-Lyne ; 

Bicharda  &  Co.,  Lincoln's  Inn  Fields.  Feb.  23. 
Brydon,  William,  Abchurch  Lane,  London,Whole- 

sale  Druggist.    Lachington,  Off.  Ass. ;  Crove, 

Hatton  Court,  Threadneedle  Street.  March  2. 
Board,  George,  Bristol,  Grocer  and  Tea  Dealer. 

Blower  &  Co.,  Lincoln's  Inn  Fields ;  Gregory 

&  Co.,  Bristol.    March  2. 
Braddirk,  James  Welch,  of  the  dty  of  Bristol, 

and  Sodbury,  Gloucester,  Tanner.     Keddell 

ft  Co.,  Fencbnrch  Street.    March  2. 
Brittain,  Anthony,  Norwich,  Grocer  and  Mann* 

facturer.  Helme,  Raymond  Buildings.  March  2. 
-Beddow,  Josiah,  and  Frederick  Berrymao,  Little 

Lore  Lane,  Wood  Street,  Cheapside,  London, 

Scotch     and     Manchester     Warehousemen. 

Groom,  Off.  Aas. ;  Litchfield  &  Co.,  Chancery 

Lane.    March  9. 
Baldwin,   Charles,    Blockley,    Worcester,    Wool 

Dealer  and  Fellmonger.     Collins,  Warwick  ; 

Richards  A  Co.,  Lincoln's  Inn  Fields.  March  9. 

•Bryan,  Samuel,  Hardingstone,  Northampton,  Shoe 

Manufacturer.   Britten,  Northampton  i.^^tccr 


&  Co.,  Lincoln's  Inn  Fidds.    March  19* 

Blikev,  Oeoige  Fisher,  Hohnfirth,  Kirkbartott» 
York,  Draper  and  Grocer.  Clarke  di  Co.» 
Lincoln's  Inn  Fields;  Whitehead  and  Co., 
Huddersfield.    March  19. 

Bell,  William  Henry,  Kingston  upon  HuU,  Seed 
Crusher.  Hichs  &  Co.,  Gray's  Inn  Square  ; 
Holdem,  Hull.    March  19. 

Booth,  Thomas,  Great  Driffield.York,  Shoe  Maker. 
Shaw,  Ely  Place ;  Thoraeyt  Hull.    Mareh  9. 

Burkett,  James,  Noble  Street,  Goswell  Street, 
Middlesex,  Victualler.  Gibson^  Off.  Aas.$ 
BouUon,  Northampton  Square.    March  19. 

Barber,  Joseph,  Walworth  Road,  Newiagton, 
Surrey,  Pawnbroker  and  Silversmith.  Oreem^ 
Off.  Ass.  ;  JOss  &  Co.,  Fenchuz«h  BCreeL 
March  19. 

Clarke,  Henry,  Portsea,  Southampton,  Iron- 
monger. e?l6M«,  Off.Ass.;  Thamdihe,SUfht 
Inn.    Feb.  26. 

Coleman,  Thomas,  Saint  Albans,  Hertford,  Vic- 
tualler and  Innkeeper.  Clarh,  Off.  Asa. , 
Gosset,  Old  Jewry.    Kf  arch  2. 

Card,  William,  Northampton,  Biscnit  Baker  and 
Confectioner.  Dennis,  Northampton ;  TWiur 
&  Co.,  Basing  Lane.    Mareh  2« 

Chamberlain,  Thomas,  Eastgate,  Boom,  Lincoln, 
Innkeeper.  ^Uen  &  Co.,  Carlisle  Street, 
Soho ;   WWdere,  Bourn.    March  9. 

Care,  Thomas  Saunders,  Walmer,  Kent,  Merchant. 
Kennett,  Doror  ;  Amiory  &  Co.,  Throgmorton 
Street.    March  9. 

Cordingley,  James, Wakefield,  York, Iron  Founder. 
Stewart,  Horbury;  Battye  &  Co.,  Chanceiy 
Lane.    March  9. 

Cowley,  Joseph  William,  Walsall,  Stafford*  Brass 
Founder.  Dave,  Carey  Street,  Lincoln's  Inn ; 
Bennett,  Walsall.     March  16. 

Carter,  John,  Shrewsbury,  Salop,  Innkeeper  and 
Coal  Merchant.  KoufihSi  Co.,  Shrewsbory ; 
Cyvelje&  Co.,  Southampton  Buildings,  Chan- 
ceiy Lane.    March  16. 

Crompton,  Peter,  Liverpool,  Ironmonger  and 
Smith.  Vincent  &  Co.,  Temple;  RMuom, 
Liverpool.    March  19. 

Coulter,  Thomas,  Doncaster,  York,  Dealer.  H^- 
glesworth&L  Co.,  Gray's  Inn  ;  Smithson  &  Co., 
York;  Mason  &  Co.,  Doncaster.     March  19. 

Denkham,  Joseph,  Piccadilly,  Carpet  Dealer. 
Graham,  Off.  Ass. ;  Rush,  Austin  Friara.  Feb. 
23. 

Dean,  James  Marsh, Cheltenham,  Gloucester,  Linen 
Draper.  Abbott,  OS,  kBA,\  /^</,  Cbenpaide. 
Feb.  26. 

Dunn,  Bamaby,  Jermyn  Street,  Saint  JaaMs% 
Glass  and  Chinaman.  PeaneU,  Off.  Ass.; 
Blach/ord,  Moorgate  Street.    March  5. 

Daries,  Wm.  Edward,  Wightwick  near  WolTtr* 
hampton,  Stafford,  Coal  Master.  Johnsem, 
Gray's  Inn  Square ;  Robinton  &  Co.,  Dudley. 
March  9. 

Daglisb,  William,  Newcastle  upon  Tyne,  Joiner, 
and  Cabinet  Maker.  Messrs.  Areter,  New* 
castle;  l^atson,  Newcastle,  or  SMeid  &  Col, 
Qneen  Street,  Cheapside.    March  12. 

Emerson,  Arbnthnot,  Beech  Park,  Sbankhill, 
Antrim,  Ireland ;  now  residing  in  Lover  Bet- 
grave  Street,  Belgrave  Square,  Middlesex; 
Thomas  Tripp,  Brookfield,  Shankhill  afore- 
said ;  now  residing  in  Elisabeth  Street,  Che^ 
ter  Square,  Middlesex ;  and  James  Benn, 
Belfast,  Ireland,  now  residing  in  Elinabeth 
Street  aforesaid,  carrying  on  business  in  part- 
nership at  Brookfield  and  Belfast,  and  aho  at 
Enniskillen,  as  Distillers  snd  Grain  Dealers. 


BfmkmpU* 
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Bekkeff  Off.  Att. ;  LotKUm^  Great  James  St, '  Tunty,  NatlianieU  Millbaok  Street,  Westmiotter, 

Bedford  Row.    Feb.  dS.  |         Baker.      WMtmore^  Off.  Am.;  Shtarmtm  & 

Edwards,  Lewis,  Merthyr  Tydfil,  Glamorgan,  Gro-  |         Co.,  Great  Tower  Street    March  19 

cer  and  Draper.    FPSUto  &  Co.,  Bedford  Row ;    Innes,    Robert,    Gateshead,    Dnrbam,    Builder. 

Skari,  Bristol.    Feb.  26.  I         Phtmptre,  Temple ;    Cnnie,  Newcastle-apon- 

Fenn,  Sarah)  Bromlej,  Kent,  Draper  and  Millioer.  I         TVne.    March  16. 

Cinwum,  Off.  Ass. ;  TVmer  &  Co.,  Basing  Lane.    Jefferd,  Henrj,   Ljrme  Regis,  Dorset,    Builder. 


March  2. 
Faulkner,  John,  ]nn.,  Danvers  Wharf,  Chelsea, 
Middlesex,  Builder  and  Coal  Merchant    7W- 
ftumd^  Off.  Ass.;   Btaekmore  &  Co.,  Mitre 
Court  Chambers,  Fleet  Street    March  2. 
Feaver,  John,  Nether  Compton,  Dorset,  Sail  Cloth 
Manofscturer.    Fcnuei/ &  Co.,  Bedford  Row; 
WaiU^  Yeoril.    March  2. 
Forster,  William,  Philpot  Lane,  Fenchnrch  Street, 
London,  Tea  Dealer  and  Grocer.    Edwardi^ 
Off.  Ass. ;  BPDmff,  Castle  Street,  Holborn.  | 
Feb.  26. 
Fisher,  Joseph,  Birmingham,  Coal  Dealer.    Chitp' 
Hm^  Gray's  Inn  Square ;  Ingleby  &  Co.,  Bir- 
mingham.   March  12. 
Fletcher,  Henry,  sen.,  and  Henry  Fletcher,  }un., 
Eastington,  Gloucester,  Clothien.    Johuom, 
Off.  Ass.;   CtvwdtT  &  Co.,  Mansion  House 
Place.    March  19. 
Firth,  Joseph,  Webber  Street,  Lambeth,  Surrey, 
Victaaller.     Edrnwdt,  Oft  As8.|   IHwmoek, 
Size  Lane.    March  19. 
Gaven,  James,  Lower  Shadwell,  Middlesex,  Irish 
Provision  Merchant    J^oAnion,  Off.  Ass.  ;  J*r* 
d^fOT,  Saint  Mary-at-Hill.    Feb.  23. 
Ganton,  Jonathan,  Cambridge,  Butcher.    Aavotf- 
eroft,  GniUford  Street,  Russell  Square;  Cooptr, 
Cambridge.    Feb.  23. 
Gcmson.  Henry,  Preston,  Builder  and  ReUil  Beer 
Seller,    ^diington  &  Co.,  Bedford  Row ;  PU- 
kbtgUm  St  Co.,  or  Messrs.  Auttfi^  Preston. 
March  5. 
George,  WiUiam,  Fleet  Street,  London,  aod  of 
Lodge  Road,  Regent's  Park,  Middlesex,  Mu- 
sical Instrument  Maker.    GroAom,  Off.  Ass. ; 
Starkmg^  Sackville  Street     Feb.  23. 
Gandell,  John  Haskxns,  East  Challow  and   Far- 
ringdon,  Berks,  Brewer  and  Coal  Merchant 
Btdiey  &  Co.,  Berner's  Street    March  9. 
Gceares,  James,  Stoke-upon-Trent,  Stafford,  Ale 
and  Porter  Merchant,  and  BUI  Broker.   Price 
&  Co.,  Lincoln's  Inn ;  BUhop,  Shelton  Hall. 
March  16. 
Heyliger,  John  George  Pamell,  Tottenham  Court 
Road,  Middlesex,  Silversmith  and  Jeweller. 
Bekker^  Off.  Ass. ;  Pain  &  Co.,  Great  Marl- 
borough Street    March  2. 
Harrison,  John  Fairweather,  New  Broad  Street, 
London,  Wine  Merchant    Clark,  Off.  Ass. ; 
Wmtwn  &  Co.,  King's  Arms  Yard.    March  5. 
Hannaford,  WiUiam,  and  Nicholas   Prettejohn, 
Kingsbridge,  Deron,  and  Portsmouth,  HanU, 
CatUe  Dealers.    HwrreU,  Kingsbridge ;  Star, 
Lombard  Street;  £/«wrMy,  Plymouth.  March 

Huiehins,  William  Henry»  Whitechapel  Road, 
Lmicd  Draper.  GrmAam,  Off.  Aas.;  JUofd, 
Cheapside.    March  9. 

Haslam,  William,  Epping,  Essex,  Draper  and 
Grocer.  Edwtrdt,  Off.  Ass  ;  Messrs.  Sole, 
Aldermanbury.    March  12. 

Hammond,  Peter  Wallis,  Droylsden,  Manchester, 
Banker.  Johmon  &  Co.,  Temple  ;  Hitchcock, 
Manchester ;    Wuod,  Burslem.    March  16. 

Heaword,  John,  Portwood  within  Bruiaington, 
Stockport,  Chester,  Cotton  Heald  Yarn  Ma- 
nufacturer. CundcU,  Lincoln's  Inn  Fields; 
Cketham,  Stockport.    March  16. 


TempUry  Lyme  Regis ;  Chwet  &  Co.,  Temple. 
March  12. ' 
Jackson,  James  Squire,  and  John  Singleton,  Leeds, 
York,    Curriers.      RobimMm    &    Co.,  Essex 
Street ;  A#icMfefoN,Briggate,  Leeds.  March  16. 
Knott,  John  Morgan,    Aston-nigh- Birmingham, 
Wholesale  Stationer.     CkapHn,  Gray's    Inn 
Square.      Ingteby  &  Co. ;  or  Arnold  &  Co., 
Birmingham.    Feb.  23. 
Knott,  Henry,  Sonning,  Berks,  Builder.    Am/lr, 
Reading ;  Holmet,  Great  James  Street,  Bed- 
ford Row.    March  2. 
Knight,  Chas.,  and  Peter  Knight,  Ivy  Lane,  New- 
gate Market,  London,   Salesmen ;    Abager, 
Off.  Ass.t  Bmilock,  George  Street,  Mansion 
House.    March  5. 
Knight,  James,  Wlgan  and  Haydock,  Lancaster, 
Butcher  and  Tanner.    Adiingtom  &  Co.,  Bed» 
ford  Row.    Leigk,  Wlgnn.    March  5. 
Koowelden,  William,   Great   Guildfbrd    Street, 
Southwark,  Surrey,  Engineer  and  Millwright 
Abaget,   Off.    Ass.;    Netkefole,    New    Inn 
Buildings,  Strand.    March  9. 
Loader,  Thomas  Bamett,  Hanover  Street,  Wal- 
worth Road,    Surrey,    Map    Publisher   an^ 
Seller.    OOson,  Off.    Ass. ;    Lewis,   Church 
Court,  Clement's  Inn  (^uery  Lane),  Lombard 
Street    Feb.  23. 
Lardner,  James,  Deptford,  Kent,  Com  Dealer. 
Joknmm,  Off.  Ass. ;  Messrs.  Hilleary,  Leaden- 
hall  Street    March  9. 
Loup,  James  Hiram,  and  James  Godher,  Cateaton 
Street,  London,  Cotton  Factors  and  Ware- 
housemen.   Oroam,  Off.  Ass. ;  Rodgen,  King 
Street,  Cheapside.    March  16. 
M'Gregor,    Robert,   Chester,    Grocer.      Pkipp*, 
Size     Lane,     London;      Roberts,    Chester. 
Feb.  23. 
Mason,  WiUiam,  Heywood,  near  Bury,  Lancaster, 
Cotton  Spinner  and  Manufacturer,  and  Shop- 
keeper.   Clarke  &  Co.,  Lincoln's  Inn  Fields  ; 
Ghau/y,  Bury.     Feb.  23. 
M'K inlay,  Robert,  and  Alexander  Marr,  Silrer 
Street,    Wood    Street,    London,    Rectifiers. 
Green,  Off.  Ass.;    De  Mole  &  Co.,   HattOB 
Court,  Threadneedle  Street    Feb.  26. 
Mcllor,    George,    Macclesfield,    Chester,    Linen 
Draper.     Parroti  &  Co.,  Macclesfield ;  Lacas 
&  Co.,  Argyle  Street,  Regent  Street  March  2. 
Megson,    Samuel,     Ossett,    Drewsbnry,    York, 
Woollen  Cloth  Manufacturer.    Makmson  & 
Co.,  Temple ;  Foden,  Leeds.    March  5. 
Masters,  John  Francis,   Bristol,    Perfumer   and 
Toyman.      Wkite   &    Co.,    Bedford    Row; 
Bridges,  Bristol.    March  .*>. 
Madley,  James,  and  Henry  Courteen,  Redbrook, 
Monmouth,  Brewers  and  Dealers  in  Malt. 
Wiauey  &  Co.,   Ely  Phu:e ;  Basselt,  Bristol. 
March  16. 
Mace,  John,  Tottenham  Court  Road,  Middlesex, 
Victualler.   Oroom,  Off.  Ass. ;  Holmer,  South- 
wark Bridge  Road.    Feb.  26. 
Megson,  John,  Ossett,  Drewsbury,York,  Clothier. 
Afakinson  &  Co.,  Temple;    Foden,    Leeds. 
March  9. 
Morgan,    David,    Merthyr    Tidvil,    Glamorgan, 
Chemist   and     Druggist,    and   Shopkeeper. 
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^^ecnardf  BrUtol ;  Blackmore  &  Co.,  Temple. 
March  9. 

Nobbt,  William  Mather,  Maiden  Lane,  Middl«ez, 
Hotel-keeper,  and  of  Upper  .Seymour  Street, 
EustOD  Square,  Chemist  and  Dniggiyt.  Jokn- 
mth  Off.  Asa.;  Bird,  Uoooln's  Inn  Fields; 
March  2. 

Orchard,  George  Biggs,  Bath,  Upholsterer.  Cock 
A  Co.,  New  Ino  $  GtUtrd  &  Co.,  £ri«lol. 
March  19. 

Proffitt,  John,  juo.,  Darlaston,  Stafford,  Buckle 
ManufNCturer.  Messrs.  RwikwcrthSf  Suple 
Inn;  W'am,  Wednesbury.    Feb.  23. 

Pdlctt,  Michael,  Arundel,  Sussex,  Miller,  Baker 
and  Com  Factor.  BalcAin,  Arundel ;  Free- 
man 6l  Co.,  Coleman  Street.    March  2. 

Parker,  Thomas,  Brampton,  Cnniberland,  But- 
cher and  Cattle  Dealer.  iSeii  &  Co.,  Bow 
Church  Yard;  Cmrick  ft  Co.,  Brampton. 
March  2. 

Picard,  Christopher,  Friday  Street,  London, 
Wholesale  Linen  Draper.  Green,  Off.  Ass.t 
HarduricA  &  Co.,  Cateaton  Street.      March  5. 

Philpot,  John,  Robert  Marriott,  and  Benjamin 
Buraell,  Crigglestone  Sandal  Magna,  York, 
Coal  Mercbanu  and  Coke  ManufiMstnren. 
Gt'Aion,  Off.  Ass. ;  ^tUmgion  ft  Co.,  Bedford 
Row.    March  12. 

Pigg,  John,  Norwich,  Carpenter  and  Builder. 
fFkite  ft  Co.  Lincoln's  Inn  Fields.    March  12. 

Robson,  Heiir)',  Bourn,  Lincoln,  Wheelwright. 
^Uen  ft  Co.,  Carlisle  Street,  Sofao  ;  Wielden, 
Bourn.    March  9 

Russell,  Anthony,  late  of  Shooter's  Hill  Road,  Old 
Charlton,  Kent,  now  of  Greenwich,  Kent, 
Builder.  Graham,  Off.  Asa.;  Driver,  South 
Square,  Gray's  Inn.    March.  12. 

Riley,  Thomas  Geoi^e  Carey,  Bonrerie  Street, 
Fleet  Street,  London,  Bill  Broker  and  Com- 
mission  Agent.  Green,  Off.  Ass.;  Arden,  Red 
Lion  Square.    March  19. 

Stereneon,  Thomas,  Stafford,  and  of  Manchester, 
Shoe  Manufacturer.  Ckwee  ft  Co.,  Temple. 
/ftVrn,  Sufford.    March  2. 

Smith,  Alexander,  Stroud,  Gtooeeater,  Saddler. 
Robertt,  Clifford'a  Inn,  Chancery  Lane. 
March  2. 

Seldon,  Frederick,  and  James  Mann,  Old  Trinity 
House,  Water  Lane,  London,  Wine  and  Spi. 
rit  Merchants.  Lmekmgtan,  Off.  Ass  ;  Po^ 
ioeA,  Sambrook  Court,  BasinghaU  Street 
March  9. 

Stone,  Martin,  Lane  End,  Stafford,  Draper,     jih- 

Uti  ft  Co.,  Charlotte  Street,  Bedford  Square; 

Messrs.  Bemteti,  Manchester ;  Jmtee,  Newcas- 

tle-under-Lyne.    March  12. 
Stor^,  Henry  James,  Somerset  Street,  Aldgnte, 

London,  Victualler.    LacAmgion,    Off.  Asa.; 

Ihmne,  Princes  Street,  Spitalfields.    Feb.  26. 
St^te,  Opie,  Wood  Street,  Cheapside,   London, 

Lace  and  Fancy  Warehouseman.    LaeAtitgton, 

Off.  A8S4  Beed ft  Co.,  Bread  Street  March  16. 
Smith,  Benjamin,  Cross-hills,  nearSkipton,  York, 

Stuff  Manufacturer.  Adthigtan  ft  Co.,  Bedford 

e.^.'^®''.''  '^"^^  *  ^^'>  Wakefield.    March  16. 

Siddera,  John,  Canterbury,  Corn  Chandler.  Bgan 
ft  Co.,  Essex  Street ;  SanAef  ft  Co.,  Canter- 
bury.   March  16. 

Squires,  Jeremiah,  and  George  Frederick  Squires, 
Emmctt  .Street,  Pophir,  Middlesex,  Plumbers 
and  QlHxiers.    /-awr//.  Off.  Ass.;  Bum,  Great 

tf«?tK  "J?'  ^*  Doctors'  Commons.    March  19. 
SniSS°?S*  ""^^T"^,  ^^^  Thomas  Fardo 
Si^A*  Tho""«  S«n»l»».  and  Charles  Frederick  I 
anuUi,  Cheltenham,  Gloucester,  and  Liver-  [ 


pool.    Tailors.      Hvtme  ft  Co.,  Netr    Inn 

PrtdemtM  ft  Co.,  Bristol.    March  19. 
Tempest,  William,  Chester,  Innkeeper,  and  livery 

Suble  Keeper.      Rogermn,  Norfolk  Street, 

Strand ;  Panom,  LirerpoOl.    Feb.  26. 
Thompaoo,  Jonatlian,  Lyon,  Norfolk^  Victualler. 

packer,  Lynn ;  Crou,  Surrey  Street^  Stand. 

March  2. 
Todd,  Henry  John,  Wood  Street,  Londos,  Ware- 

bouaeman.     WkHmmep  Off.  Am.;   Mmmmm^ 

Baaing  Lane.    March  5. 
Tornbull,  Andrew,  Arundel  Street  and  Howard 

Street,  Sirand,  Boaidiog-hooae  aad  Lod^ini^ 

house  Keeper.    Gibmm^  Off.  Ass. ;  Z^ljy  &  Col, 

King  Street,  Cheapatde^    March  &. 
Toone,  John,  Leamington  Priorst  Warwick,  Build- 
er and  Coal  Merchant.  HWrrincf,  Sooth  Square, 

Gray's  Inn  ;  Eatpeon,  Leaminatott.    March  &• 
Todhunter,   Benjamin,  Mincing  Lane,  London, 

Drysalter.  WMo//,  Off.  Ass. ;  AdHmgtmdi  Co., 

Bedford  Row.    March  9. 
Tidd,  William  Tinker,  LIrerpool,  Groeer  and  Pro- 

rision  Dealer.     ComikmaUe,  Dean's  Goort, 

Doctors*  Commons;  CermtAmditf  Li^n^^pooi. 

March  9. 
Tugwell,  Gdward,  Wood  Street,  Chcapaide,  Wool^ 

len  Warehouseman.    Pemaeil,  Off.  Ate.  {  ib- 

ikerford,  Lombard  Street.    Mareb  16. 
Taylor,   Nathaniel,    Kingston-upon-Hull,    Loea 

Draper  ;   Ligki/oat  ft  Co.,  Hofi  t  WmbmOeg  ft 

Co.,  Chancery  Lane.    Maivh  16(. 
Viret,  John  Stephens,  and  Thomaa  Reckitt  Kitch- 

ing,  LndgHte  Hill,  London,  Linen  Drapers. 

Wkiimore,   Off.    Ass.;    Bted  ft   Co.,   FHilay 

Street,  Cheapside.    Feb.  23. 
Whithouse,  Stephen  Grainger,  Norhtampton,Coal 

MerchanU      Vmeeni  ft  Co.,   Inner  Temple. 

Feb.  23. 
Walker,  WilKam,  Manchester,  Fasthin  Maaniae* 

turer.*A/iMe  ft  Co.,  Temple ;  WkUekemd  ft  Co., 

Oldham.    Feb.  26. 
Wand,  George,  York,  Miller  and  Floor  Dealer. 

Jacfuee  ft    Co.,  Ely  Place;    Waad^    York. 

Feb.  26. 
Ward,  Thomas,  East  Dereham,  Norfolk*  flnm- 

her.      Turmumd^  Off.    Aas.;    Bkadea  ft  Co., 

Chancery  Lane.    March  5. 
Worters,  Robert,  Melford,  Suffolk,  Malaler.    jin- 

drews,  Sudbury ;  Stevent,  Gray's  Inn  Square. 

March  5. 
Watera,  Thomas  Robert,  Towoeeter,  Nortbaoipton, 
Victualler,  Wine  Merchant,  and  Com  Factor. 

mikint^   Bene'a  PUoe,  Gracechorck  Street; 

Otoke,  Towcester.    March  5.  ' 
Williams,  Daniel,  Uanelly,  Carmartken,  Shop- 
keeper. Bigg  ft  Co.,  Southampttm  Baadiflgs; 
Bigg,  Bristol.    March  19. 
Wheeler,  Anne  Eliza,  Cliflon,  Bristol,  Milliner. 

IfMte  ft  Co.,  Bedford  Row  t  Hmrtiem,  BrisloL 
March.  19. 
Young,  Edward,  Newcastle-npon-Tyna,  Scrivener 
and  Banker.    BeU  ft  Co.,  Bow  Ohnrdi  Yard ; 
Seymotir  ft  Co.,  Newcastle-opon-Tyne.    Feb. 


PRICES  OP  STOCKS. 

Tuetday,  ZSd  Marck,  1S41. 

3  per  Cent.  Consols  Annuities  -  -  ^%kalalmk 
New  34  per  Cent.  AnnuiUes  ---97i«6ialcl 
3  per  Cent.  Cons,  for  accL  15ch  April  88|  a  A  a  | 
Exchequer  BUls  lUOOA  at  2K  -  5#,  a  7*.  a  ^Ji. 

Ditto  500A         do .V.  a  7#.  pm. 

Ditto  Small  do 7«.  a  9s.  pm. 
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**  Qnod  niii^s  ad  Not 


Pcrtinety  et  nesctre  malum  eit,  agitamus. 


Ho  RAT. 


SETTLEMENTS. 

WHEN  FRAUDULENT  AGAINST 

CREDITORS. 

Settleubnts  executed  after  marriage,  not 
ia  pursuance  of  prior  articles,  are  Toid 
against  creditors,  if  the  settlor  was  indebted 
at  the  time,  or  any  presumption  of  a  fraudu- 
lent intention  on  the  part  of  the  settlor  can 
be  established.*  It  is  not  necessary,  in 
order  to  invalidate  a  settlement,  to  shew 
that  the  party  was  actually  insolvent  at  the 
time,  the  state  of  his  affairs  being  only  a 
circumstance  tending  to  shew  a  fraudulent 
intention  i  if  made  with  a  view  to  future 
debts,  it  is  equally  fraudulent^ 

Where,  however,  there  is  a  sufficient  con- 
sideration for  making  the  settlement,  it  will 
be  supported;  but  if  the  settlor  was  in- 
debted at  the  time,  it  will  be  necessary  that 
the  consideration  should  be  proved  to  be 
sufficiently  ample  ;  but  even  here  the  con- 
sideration must  be  grossly*^  inadequate,  to 
render  the  settlement  invalid.  In  one  case, 
the  release  of  part  of  an  estate  from  an  an- 
nuity was  held  to  be  a  valuable  conside- 
ration,^ but  this  decision  was  disapproved  of 
by  Lord  Alvanley,^  But  even  where  the  set- 
tlement is  purely  voluntary,  it  will  not  ne- 
cessarily be  void,  as  far  as  creditors  are  con- 
cerned, if  the  settlor  was  not  indebted  at 
the  time ;  ^  although  with  purchasers  for  a 
valuable  consideration  it  is  different.  So 
also,  if  the  husband's  debts  are  subsequently 

*  13  Eli£.  c.  6 ;  29  Eliz.  c.  5. 

^  Stileman  t.  Mhdown,  2  Atk.  477- 
'    c  ffr^rd  V.  Shaliei,  2  Ves.  18;   Dewep  v. 
Baintum,  6   East,   257;    Ooe  v.  James,   16 
East  212  ;  Ladu  Arundell  v.  Phipps,  10  Vcs. 
139. 

d  Roev.  Mitton,  2  Wils.  356. 
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incurred  ,8r  and  there  is  no  evidence  of  fraud.'' 
But  if  the  debts  are  incurred  immediately 
after  the  settlement,^  or  are  considerable,^ 
or  if  the  settlor  was  not  in  solvent  cir- 
cumstances at  the  time  of  making  it,^  or 
there  be  any  other  fair  reason  to  presume 
the  settlement  fraudulent,^  the  settlement 
will  be  invalid;  but  the  circumstance  of 
the  settlor  being  slightly  in  debt,  or  if  the 
debts,  although  considerable,  are  secured 
by  a  mortgage  of  other  adequate  property," 
these  will  not  affect  a  settlement.  However, 
the  debts  need  not  be  absolutely  due  to 
defeat  a  voluntary  settlement ;  if  they  are 
contingent  at  the  time  of  the  settlement, 
and  of  sufficient  amount,  the  settlement 
will  be  considered  fraudulent.^  So  also,  the 
continuing  in  possession  by  the  husband, 
'  although  the  deed  purports  to  be  an  abso- 
lute transfer  of  personal  property,  has 
'  always  been  looked  upon  as  a  badge  of 
'  fraud.*  But  if  the  possession  of  the  hus- 
'  band  be  in  conformity  with  the  settlement, 
then  it  will  be  different.? 

A  settlement  made  after  a  marriage  in 
Scotland,  although  it  be  subsequently  cele- 
brated in  England,  will  be  held  to  be  a  mere 


K  TowMhendv,  fFindham,  2,  Vcs.  sen.  11. 

1^  Atiddlecombe  v.  Marlow,  2  Atk.  519 ; 
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post-nuptial  settlement,  and  liable,  there- 
fore, to  its  disabilities.^ 

Tlie  following  is  the  rule  recently  laid 
down  by  Lord  Longdate,  M.  R.,  on  this  sub- 
ject.— "  There  has  been  a  little  exaggera- 
tion in  the  arguments  on  both  sides  as  to 
the  principle  on  which  the  C'ourt  acts  in 
such  cases  as  these; — on  one  side,  it  has 
been  assumed  that  the  eiustence  of  any 
debts  at  the  time  of  the  execution  of  the 
deed,  would  be  such  evidence  of  a  fraudu- 
lent intention  as  to  induce  the  Court  to  do 
80  under  the  statute  of  Elizabeth.   I  cannot 
think  the  real  and  just  construction  of  the 
statute  warrants  that  proposition,  because 
there  is  scarcely  any  man  who  can  avoid 
being  indebted  to  some  amount ;  he  may 
intend  to  pay  every  debt  as  soon  as  it  is 
contracted,  and  constantly  use   his  best 
endeavours,  and  have  ample  means  to  do  sc, 
and  yet  may  be  frequently,  if  not  always,  in- 
debted in  some  small  sum :  there  may  be  a 
withholding  of  claims,  contrary  to  his  inten- 
tion, by  which  he  is  kept  indebted  in  spite 
of  himself;  it  would  be  idle  to  allege  this 
as  the  least  foundation  for  assuming  fraud 
or  any  bad  intention.   On  the  other  hand,  it 
is  said  that  something  amounting  to  insol- 
.vency  must  be  proved  to  set  aside  a  volun- 
.  tary  conveyance ;  this,  too,  is  inconsistent 
.  wiUi  the  principles  of  the  act,  and  with  the 
judgments  of  the  most  eminent  judges.  The 
.  evidence  as  to  the  value  of  Westacott's 
property  when  he  executed  the  settlement, 
I  CfLnnot  rely  on;   it  is  brought  forward 
many  years  after  the  witnesses  had  known 
it,  and  they  speak  to  the  value  of  the  pro- 
perty without  taking  into  consideration  any 
charges  that  might  be  upon  it ;  and  I  am 
.  not  in  a  situation  of  knowing  whether  there 
were  any  charges  upon  it.     Under  the  cir- 
cumstances in   which  this  case  has  been 
brought  before  me,  if  the  married  woman 
and  infant  had  had  the  opportunity  of  meet- 
ing the  evidence  as  to  the  existence  of  the 
debts  at  the  time  of  the  settlement,  I  should 
have  been  bound  to  make  the  decree  which 
is  asked  for  in  the  first  instance.     I  cannot, 
however,  under  the  circumstances,  make 
such  a  decree  as  is  asked ;  but  the  plantiff 
is,  I  think,  entitled,  under  the  alternative 
prayer  of  his  bill,  to  try  the  validity  of  the 
setdement  by  an  action  at  law  5    but  if 
there  are  any  difficulties  which  cannot  be 
removed,  I  will  direct  a  reference  to  the 
Master'." 


RELAXATION 
OF  THE  U5URY  LAWS. 


Q  Ea  parte  Hall.  1  Ves.  &  Ilea.  1 12. 
»  Townsend  ?.  ffestacott,  2  Bea.  340. 


Thb  legislature  has  recently  been  disposed  to 
relax  the  usury  laws,  as  they  affect  bills  and 
notes   in  favour  of  trade;    for  by  statute 
3  &  4  \V.  4,  c.  98,  s.  7.  it  is  enacted  that 
no  person  taking   more  than  the  rate  of 
legal  interest  for  the  loan  of  money  on  any 
bill  or  note,  not  having  more  than  three 
months  to  run,  shall  be  subject  to  any 
penalty  or  forfeiture ;  nor  shall  the  liability 
of  any  party  to  any  such  bill  be  affected  by 
any  statute  in  force  for  the  prevention  erf 
usury;  and  by  statute  5  &  6  W.  4,  c.  41, 
it  is  enacted  that  bills  or  other  securities 
shall  not  be  totally  void  because  a  higher 
rate  of  interest  than  is  allowed  by  the  sts- 
tute^of  12  Ann.  st.  2,  c.  16,  [5/.  per  cent] 
has  been  received  thereon.     Further,  by 
statute  7  W.  4,  and  1  Vict  c.  80,  s.  1,  it 
is  enacted  that  bills  of  exchange  payable  at 
or  within  twelve   months,   should  not  be 
liaUe  for  a  limited  time  to  the  laws  for  the 
prevention  of  usury ;  and  by  the  2  &  3  Vict 
c.  37,  and  3  &  4  Vict.  c.  83,  this  act  is  ex- 
tended to  the  1st  January  1843;  and  it  is 
enacted  that  no  bill  of  exchange  or  promis- 
sory   note,    made   payable    at  or  within 
twelve  months  after  the  date  thereof,  or 
not  having  more  than  twelve  months  to 
run,  nor  any  contract  for  the  loan  or  for- 
bearance of  money,  above  the  sum  of  10/., 
shall   by   reason    of   any    interest  taken 
thereon  or  secured  thereby,  or  any  agree- 
ment to  pay  or  receive  or  allow  interest  in 
discounting,    negotiating,    or  transferring 
any  such  bill  of  exchange  or  promissory 
note,  be  void,  nor  shall  any  person  so  lend- 
ing, &c.  be  Dable  to  the  penalties  under  the 
usury  laws;  but  it  is  expressly  provided, 
that  nothing  in  the  act  shall  extend  to  the 
loan  or  forbearance  of  any  money  on  the 
security  of  lands ;  and  by  s.  2,  5  per  cent 
is  to  be  considered  the  legal  rate  of  interest, 
except  it  shall  appear  that  any  different  nte 
of  interest  was  agreed  to  between  the  parties. 
We  shall  here  mention  some  late  cases 
which  have  been  decided  on  the  statute 
S  &  4  W.  4,  c.  98,  which  apply  in  prin- 
ciple to  the  other  statutes.     In  Conncp  v. 
Meaks  and  another,  2  Adol.  &  £1.  326,  it 
was  held  that  the  stat  3  &  4  W.  4,  c.  9S, 
s.  7,  which  protects  bills  of  exchange  pay- 
able at  three  months  or  less    from  the 
operation  of  the  usury  laws,  extends  also  to 
warrants  of  attorney  given  to  secure  pay- 
ment of  such  bills ;    but  in  Berrmgton  v. 
Collis,  5  Bing.  N.  C.  332,  the  Court  of 
Common  Fleas  decided  that  a  loan  of  mone  j 
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at  more  than  5  per  cent,  upon  the  security 
of  a  deposit  of  a  lease,  a  warrant  of  attor- 
ney, and  a  promissory  note,  was  not  pro- 
tected by  the  statute,  or  by  stat.  1  Vict. 
o.  80,  "  those  acts  contemplating,  the  case 
of  interest  taken  upon  or  secured  by  a  bill 
of  exchange  or  promissory  note  as  the  real 
and  bond  fide  ground  of  the  debt,  and  not 
extending  or  meant  to  extend  to  the  case 
of  a  bill  of  exchange  or  promissory  note 
giren  nn  addition  to  a  security  of  another 
nature.*'  Where,  however,  the  bill  is  the 
principal  security,  the  taking  other  security 
will  not  affect  the  bill  with  usury,  though 
more  than  5L  per  cent,  is  taken.  Thus,  in 
Ex  parte  Knight,  1  Deac.  459,  a  creditor 
advanced  money  to  the  bankrupt  by  dis- 
counting bills  payable  within  three  months 
from  the  date,  and  on  the  security  of  the 
deposit  of  the  goods^  and  took  more  than 
5/.  per  cent,  for  the  discount :  and  it  was 
held  that  this  was  within  the  provisions  of 
the  Stat.  3  &  4  W.  4,  c.  98,  s.  7,  and  that 
the  contract  was  therefore  not  usurious. 

In  the  case  of  Vallance  v.  Siddel,  6  Ad. 
&  £1.  952,  it  was  held  that  the  stat.  3  &  4 
W.  4,  c.  98>  8.  7,  applies  to  a  note  payable 
to  A.  or  order  on  demand,  and  given  for 
money  lent  on  an  agreement  to  pay  5/. 
over  and  above  all  lawful  interest  for  the 
loan  during  such  time  as  A.  should  forbear 
and  give  day  of  payment  for  the  same. 

But  some  doubt  existed  as  to  whether 
a  bill  or  note,  bearing  a  higher  rate  of 
interest  than  51,,  could  be  legally  renewed 
after  the  time  permitted  by  the.  statute 
for  it  to  run.  Thus  in  Ex  pafie  Terre- 
west,  in  re  Poynter,  3  Dea.  590»  the  pe- 
titioner lent  the  bankrupt  1600/.  on  his 
prombsory  note,  payable  three  months  after 
date,  renewable  for  the  same  period  at 
the  option  of  the  bankrupt,  but  so  as  not  to 
exceed  the  period  of  eighteen  months  in  the 
whole,  the  bankrupt  undertaking  to  pay 
7^  per  cent,  interest,  and  3/.  per  cent,  for 
insurance.  The  note  was  renewed  four 
times  successively,  and  on  each  renewal  the 
same  rate  was  deducted  for  interest  and  in- 
surance; and  it  was  held  by  Mr.  Justice 
Cro9s  that  this  transaction  was  not  pro- 
tected by  3  &  4  W.  4,  c.  98,  but  was  usu- 
rious. This  decision,  however,  was  re- 
versed by  Lord  Cottenham,  C,  who  held 
that  more  than  5/.  per  cent,  may  be  taken 
on  a  renewed  bill,  the  original  loan  being 
on  bills  renewable  at  the  option  of  the 
lender,  although  there  was  a  contract  not 
to  renew  for  more  than  eighteen  months ; 
and  that  this  was  a  transaction  protected  by 
8  &  4  W.  4,  c.  98.  See  also  Holt  v.  Miers, 
5  Me0.  &  Wels.  1 68,  in  ^hich  the  same 


rule  was  laid  down.  And  in  Rex  v.  Brad* 
don,  2  P.  &  D.  546  ;  10  A.  &  £.  675,  to  an 
action  against  the  acceptor  of  a  bill  of  ex- 
change, he  pleaded  that  before,  &c.  he  was 
indebted  to  the  plaintiff  on  an  account 
stated,  that  it  was  corruptly  agreed  that 
defendant  should  pay  part  of  the  debt,  and 
should  have  three  months  forbearance,  and 
accept  a  bill  at  that  date  for  payment  of  the 
residue,  and  should  pay  a  sum  (exceeding 
5/.  per  cent.)  for  such  forbearance ;  and  that 
the  stipulated  sums  were  paid,  and  the  bill 
in  question  was  given  accordingly :  Held, 
that  the  transaction  was  exempted  from  the 
usury  laws  by  3  &  4  W.  4,  c.  98. 

LAW  OF  BAILMENT. 


I  BAVB  read  with  much  interest  the  remarks 
of  Mr.  Wallace  upon  this  subject,  p.  401,  ani^, 
and  admittin|if  the  ingenuity  he  has  displayed 
in  assailing  the  illustrious  names  of  Jones, 
filackstone,  Kent,  and  Story,  I  feel  little  hesi- 
tation in  endeavouring  to  confute  his  doctrine. 

Mr.  Wallace,  in  substance,  contends  that  in 
tivo  cases  a  bailment  is  destitute  of  the  legal 
obligation  of  a  contract ;  and  he  attempts  to 
maintain  his  position  by  principle,  viz.  that  no 
parol  contract  can  exist  without  consideration ; 
and  that  in  the  two  kinds  of  bailment  he  is 
considering  there  is  no  consideration ;  and  he 
endeavours  to  fortify  his  conclusion  by  the  ab* 
sence  of  decided  cases  wherein  the  form  of 
action  adopted  was  atsumpait. 

He  first  addresses  himself  to  that  bailment 
termed  a  mandate,  and  argues  that  if  I  deliver 
a  bale  of  goods  to  A.,  to  carry  gratuitoufily  for 
me  to  New  York^  and  he  promises  to  car^  it, 
his  promise  is  not  supported  by  any  considera- 
tion, wherefore  no  assumpsit  will  lie  for  his 
omitting  to  do  that  wbicn  he  agreed  to  do. 
The  engagement  to  carry  not  being  binding, 
Mr.  Wallace  says  there  can  be  no  binding  en* 
gagement  as  to  the  mode  of  carriage,  if  ji. 
enters  upon  the  task.  But  with  great  defer- 
ence I  must  say^  I  can  see  no  incongruity  in 
the  opposite  opmion.  All  the  learned  writers 
mentioned  by  Mr.  Wallace  state  a  bailment  to 
be  a  contract  express  Or  implied.  In  the  case 
put,  the  express  undertaking  was  to  carry  the 
goods  to  New  York :  that.  It  may  be  conceded, 
was  void  for  ivant  of  a  consideration.  But  if 
A.  accept  the  goods,  and  bv  gross  negligence 
injure  them,  surely  that  detriment  to  the  bailor 
forms  a  sufficient  consideration  for  the  implied 
contract  to  carry  them  without  injury  result* 
ing  from  gross  negligence.  It  can  require  no 
authority  to  shew  that  a  detriment  to  the  pro* 
misee  is  a  consideration  equally  sufficient  to 
support  a  contract  as  a  benefit  to  the  promiser. 

Authority  is  still  stronger  against  the  learned 
writer.  There  is  but  one  case  1  find  mentioned 
by  him,  which,  upon  this  branch  of  the  subject, 
is  in  his  favour  (niches  v.  Brigges^) ;  and  in  the 
first  decision  of  that  case  by  the  King's  Bench 

^  Yelv.  47^Cro.  Eiiz.  833! 
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it  was  M  much  apfalnrt  iilm  y  «n<1  moreoTer  the 
jad^inent  in  the  Court  of  Erfor  hat  t>een  not 
only  repeated!  \r  ''gnunhledar/'  hut  must  now 
be  held  overruled.  Pickns  t.  Guile^  was  a  ca»e 
of  deposit,  and  the  dictum  in  Game  t.  Harris 
refers  to  the  same  subject. 

fFheatly  v.  Lowfi  is  necessarily  quarrelled 
with  by  the  lesrned  writer,  because  it  is  directly 
Rlpiinat  him  ;  wherefore  he  naturally  ctmcludes 
it  is  ont  law.  Now  contrast ioip  (yheaileit  v. 
lAfW  with  Riches  v.  Briggei^  which  carries  the 
most  weight.?  Mr.  Wallace's  case  {Richet  v. 
liriggM)  was  first  decided  the  other  way,  the 
reversal  in  error  1)einsr  the  decision  in  his  fa- 
vour. fFheiilif  v.  Low,  as  decided  at  first, 
was  affirmed  iii  error.  These  two  cases,  there- 
fore, evolve  three  decisions  against  him,  and 
but  one  iu  his  favour.  Lord  Hi^t  and  Mr. 
Justice  Poieeil  in  Coggs  v.  Rerntird.  Ld.  Ray. 
.%J),  adhere  loibe  doctrine  in  tf^hentley  v.  Ijoie. 
In  Shieltt  ▼.  Blackburne,  I  H.  Bl.  15S,  an  ac- 
tt6n  of  tuetimfnii  was  brought  againRt  a  man- 
datory for  mie^easttncey  a  verdict  was  foimd  for 
the  plaintiff,  and  although  a  new  trial  was 
frninted,  it  was  not  suggested  by  defendant's 
counsel  (since  Mr.  Justice  Lftwrenee\  nor  by 
the  Court,  that  the  form  of  action  was  incor- 
reci.  DoormfM  v.  Jenkine,  2  Ad.  h  BL  2^:6, 
was  an  action  of  ounmpsii  against  a  mandatory 
upon  facts  almost  identical  uith  H'beniley  v. 
Aoer,  and  a  similar  result  followed.  So  in 
Shdlibeer  v.  Glyn,  reported  iu  6  Law  Journal, 
N.  S.  Ex.  21.  and  I  believe  in  2  Mee.  &  Wels.. 
the  action  was  assumfoii ;  and  the  declaration 
avowedly  drawn  upon  iFhetttlejf  v.  l^ttw  was 
demurred  to.  Judgment  was  given  fur  the 
plaintiff:  L(.rd  Auins^er  answering  the  objec- 
tN»n  which  Mr.  Wallace  would  have  urged, 
aiKl  Mr.  Manning  did,  "want  of  considera- 
tion." "  Js  not  the  giving  up  of  the  money  by 
t^e  plaintiff,  and  the  leaving  it  in  the  bands  of 
the  defeodtfuis,  a  detriment  to  him  ?"  IFhiit^ 
head  v.  Greetham^  2  Bing.  46^,  is  eouallv  con- 
clusive. In  KUee  v.  GtUimrd,  6  T.  R.  1-13, 
Lord  KeMiQti  allud«*«  approvingly  to  the  re 
niiirks  of  Puteell  and  HoU  in  Coggi  v.  Bernard, 
which  I  have  before  no:ircd. 

Upon  the»e  authorities  1  submit  there  can 
be  no  question  that  Mr.  Wallace's  doctrine  as 
to  a  mandate  not  forming  a  ground  of  action 
ejp  contractu  (w  mis/easance,  is  wrong  by  the 
law  of  EnglamL 

As  I  expects  tlie  bidluirnt  by  way  of  deposit, 
Mr.  Wallace  makcd  the  same  objection  in  these 
words,  ••  There  certainly  can  be  no  contract  in 
the  matter  of  a  deposit ;"  and  he  asks,  with  an 
air  of  triumph,  "  Now  has  there  ever  been  an 
action  of  oisumpsii  for  an  injury  to,  or  non- 
returo  of  a  depovit,  from  Bonion's  case,  iu  the 
Ml  of  Edward  2,  (Mayn.  Ed.  2,  275)  to  the 

E resent  day  ?"  1  concisely  answer,  there  has 
cen— it  is  Shdliheer  v.  G'pn,  sup. 
Mr.  Wallace  is  very  sanifuine  in  his  obser- 
vations upon  the  peculiar  adaptation  of  an  ac- 
tion ex  delicto,  and  bis  conviction  of  its  appro- 
priati-ness  appears  to  me  to  have  persuaded 
him  inio  the  imposibil'ty  of  maintaining  an  ac- 

'^^^^^^^^~^  wTso 

^  Cro.  Jac.  6G8. 


tSon  e»  controetH^  without  a  violation  of  autho- 
rity and  principle.  1  confess  I  cannot  see  cither 
is  violated.  Englir^h  authority  of  the  present 
day  clearly  maintains  assumpeit — and  principle, 
I  apinrehend,  u  quite  unscathed.  U  A.  a<*cept 
a  gratuitous  deposit  of  my  goods;  sorely  it 
requires  no  great  e.xertion  of  the  imagina- 
tion to  see  that  that  deposit  may  be  as  bene- 
ficial in  a  hundred  ways  to  him  as  to  me.  The 
possession  of  my  goods  certainly  involves  a 
liability  to  preserve  them  as  carefuHy  as  he 
would  his  own;  but  that  liability  may  be  out* 
tnlanced  by  the  advantage  of  poi»session — and 
to  say  the  supposition  of  any  benefit  to  the  de- 
positary is  an  outrage  of  possibility  U  iu  tnith 
an  outrage  upon  the  every  day  ex^yerieoce  of  a 
man  of  business. 

It  is  quite  unnecces^ary  for  me  to  go  the 
length,  but  I  really  feel  impressed  with  the  no- 
tion that  an  action  eje  contractu,  is  in  reason  far 
more  appropriate  than  an  actios  ex  delicto.  Sup- 
pose the  damage  arises  from  the  iMm-retum  of 
my  gfiods— whj  should  the  depository  answer 
for  it  ?  Mr.  V\  allace  says,  he  ha«  cnmniitted  a 
tort — which  I  understand  to  be  a  violation  of  a 
duty  enjoined  by  tew,  I  should  say  he  has  com- 
mitted a  breach  of  the  contract  under  which 
he  had  possession  of  the  goods — and  therefore 
a  violation  of  a  duty  enjoined  by  his  contract. 
Tlie  learned  writer  says  "  My  right  to  recover 
back  a  deposit  is  founded  on  the  fart  that  the 
defendant  has  ray  property  in  possession,  and  no 
right  to  keep  it — a  principle  of  natural  justice, 
inilependent  of  contract:"  but  why  has  be  **  no 
right  to  keep  it"  ?  simply  because  it  was  the 
contract  to  return  it— iti  the  absence  of  wfait*h 
contract  it  would  pass  as  a  gift.  It  is  clear  the 
possesfion  wms  parted  with  upon  the  contract 
to  return  it ;  for  no  *'  principle  of  natural  jus- 
tice" c«in  warrant  my  trusting  my  goods  into 
another's  possession  in  spite  of  bis  terth,  and 
then  complain  that  the  tluty  enjoined  by  law  is 
violated  by  his  not  returning  tbit  of  which  he 
never  sought  to  be  possessed.  The  oiere  po«. 
session  by  A.  of  jfoods  which  were  ot^e  mine— 
certainly  gives  me  no  right  to  bring  an  action 
for  their  damage  or  non  return— but  if  that 
possession  has  a  duty  attached  to  it.  I  conceive 
It  28  a  duty  resakin^  from  the  contract  under 
which  the  posses«ioii  went  from  me  to  the 
depoMtory;  and  not  a  duty  resulting  from 
*'  principles  of  natural  juviice'*  barely.  I  con- 
clude, by  declaring  my  opinion,  that  notwith- 
standing Mr.  Wallace's  ingenious  remarks, 
''the  applauded  case"  of  IVhfatUjf  v.  Low  well 
merits  its  applause,  and  "the  censure  so  li- 
berally bestowed"  on  Richee  v.  Briggt,  *'  is 
bestowed  justly."  J.  B.  W. 


NEW  BILLS  IN  PARLIAMENT. 

PUNISHMENT  FOR  EJIBBZZLBUENT  AND 

FRAUD. 

Tuts  bill  is  intituled  "  To  abolish  the  Punish- 
ment of  Death  for  certain  ofTetices  of  Embez- 
zlement and  Fraud,  and  for  returnine  from 
Tran9portation  out  of  Saint  Helena."  It  re- 
cites that  certain  offences  of  emlieftzlement  by 
ollicers  of  the  Governor  and  Company  of  tha 
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Bank  Ot  Ea^laud,  Mid  ocheri,  and  certain 
fmuds  upon  tlie  revenue  of  her  Majesty, 
firisiQ^  from  stamps,  and  tbeotTenceof  reiurn- 
in;;  from  trandportation  out  of  the  lalaud  of 
^iuint  Helena  before  the  term  of  th^  sentence, 
are  now  by  viftue  of  severaL  ftdtutes  punisha- 
ble with  death,  and  it  is  expedient  that  no  such 
offence  should  be  puni^ihed  with  d«Mth  after 
die  passing;  of  thU  act ;  it  is  therefore  proposed 
to  be  enacted 

1.  That  where  by  the  15- Geo.  2,  c.  Id,  or 
by  21  Geo.  2,.  c.  11.  or  by  3o  Geo.  3,  c.  &^, 
or  by  37  Geo.  3,  c.  46,  or  by  any  other  act 
ur  acts  now  in  fiirce,  any  person  who  should 
sei'rete-,  eu>l>eazle  or  run-  away  with  any  note, 
bill,  dividend  or  other  warrant,  bood,  deed  or 
security,  iminey  or  effects,  would^  accordin/^ 
to  the  provisions  in  the  said  icts  severally  cou- 
tuined,  be  Kuilty  of  felony,  and  liable  to  suffer 
death  as  a  felon,  then  aud  iu  ea«b  of  the  seve- 
ral cases  aforesaid,  any  person  who,  after  the 
P'tuitig'  «/*  ihh  tict,  shall  be  convicted  of  any 
such  felony  as  is  heneiu* before  mentioned,  shall 
n-it  suffer  death  for  the  same,  but  shall  be 
lidble,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  any  term  not 
exceeding  /ourteen  yews,  nor  less  than  sfveu 
years,  or  to  be  imprisuned  with-  Or  without 
bard  labour,  as  to  the  Court  sbali  seem  meet, 
for  any  term  not  exceeding  ihree  years*  [See 
2  \V.  4,  c.  4.] 

?.  That  wheie  by  52  Geo;  3,  c.  Md.  or  by  55 
Cfeo.  3,  c.  184,  or  by  55  Geo  3,  c.  1^5,  or  by 
9  Geo.  4,  c.  18,  any  person  who  should  pri- 
vately, secretly  or  fraudulently  use  any  mark, 
atamp,  die,  plate,  seal,  device  or  label  which 
should  have  been  provided,  made  or  used  by 
or  under  the  direction  or  authority  of  the  com- 
tuis:iioni'r8  of  stamps  and  taxes,  or  of  any  other 
person  or  persons^  legally  authorised .  ta  that 
behalf,  relating  to  any  stamp  duty  or  duties, 
with,  intent  to  defrau/i  her  IVLijesty,  her  heirs 
09  siiccos:!orjs,  of  atiy  stamp  duties  or  any  part 
thereof,,  or  who  should  fraudulently  cut,  tear 
or  get  off  the  impression  of  any  stamp  or  die 
which  should   have  been  provided,  made  or 
Hoed  in  pursuance  of  any  act  or  acts  for  ex- 
pie&siag  or  denoting  any'duty  or  duties,  under 
tiie  care  aiul  management  of  the  Commissioners 
uf  Siauipi  and  Taxes,  or  any  part  of  such  duty 
or  daiies»  from  any  vellum^  parchment  or 
piper  whatsoever,  with  intent  to  use  the  same, 
lor  ox  upoo  any  other  vellum,  parchment  or 
paper,  or  any  instrument  or  writing,  charged 
or  chargeable  with  any  of  the  duties  thereby 
granted,  or  who  should  transpose  or  remove  or 
cause  to  lie  transposed  or  removed  from  one 
piece  of  gold  or  silver  plate  to  anoiher,.or  to 
any  vessel  or  ware  of  base  metal,  any  impres- 
sion mude  with  any  mark,  stamp  or  die,  which 
should  have  been  provided,  mude  or  used  in 
pursuance  of  any  act  or  acts  for  tb«  purpose  of 
marking  or  stamping  of  any  such  ^fold  or  silver 
plate  as  aforesaid;  or  who  should  sell,  ex- 
change, or  expose  to  sale,  or  export  out  of 
Great  Britain  any  such  gold  or  silver  plate,  or 
any  vessel  or  ware  of  base  metal,  having  there- 
upon any  impression  of  any  mark*  slauip  or 
die  which  ahould  have  been  triosposed  or  ic- 


meved  from-  any  otfaer  pleee  i>f  plafe  as  afore- 
said, knowing  the  same  respectively  to  be  trans- 
posed or  removed  as  aforesaid,  or  who  should 
privately  and  secretly  use  any  mark,  stamp  or 
die  so  provided,  made  or  used  as  aforesaid,  or 
who  should  wilfully,  and  without  lawful  excuse, 
have  or  be  pos&ested  of  any  forced  or  counter- 
feited mark,  stamp-  or  die,  with  intent  to  de- 
fraud her  Majesty,,  her  btiri  or  successors,  or 
who  should  be  knowingly  and  wilfully  aiding, 
abettisg  and  ai>isting  any  person  or  persons 
in  committing  any  such  offence,  being  thereof 
lawfully  convicted,  would  be  adj(|dged  guilty 
of  felony,  and  liable  to  suffer  death  as  a  felou  { 
any  person  who  after  the  passing  of  thit  aci 
shall  be  convicted  of  any  felony  so  made  pu- 
nishable with  death  shall  not  suffer  death  lor 
the  same,  but  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  transported  beyond  the 
seas  for  the  term  of  the  natural  life  of  sucU 
person^  or  for  any  term  not  leis  than  seven 
years,  or  to  be  it'nprisoned  for  any  term  not 
exceeding  fOur  years  nor  less  than  two  )ears. 
[See  7  W.  4,  and  1  Vict,  c  84.] 
'  3.  And  reciting  that  by  6  Geo.  4,  c.  58;itia, 
among  other  things,  enacted,  that  if  any  of- 
fender sentenced  or  ordered  by  the  Gbverupr 
and  Council  of  the  Island  of  6aiut  Helena  fo 
be  transported  from  tire  said^  island  to  any 
such  place  as  is  therein-mentioned'  or  referred 
to,  ahould  return  ta  the  said  island  of  Saint 
Helena,  or  come  into  any  of  the  territories  or 
acquisitions  of  his  Majesty,  or  of  the  United 
Company  of  Merehanis  of  £nglaud  trading  to 
the  East  Ibdies,  in-  the  East  indies,,  or  shall  ^ 
come  into  any  part  of  Great  Britain,  or  Ire* 
land  before  the  end  of  the  term  for  which  hu 
or  she  should  be  so  sentenced  or  ordered  to  be 
transported  as  aforesaid,  he  or  she  so  return- 
ing or  coming  as  aforesaid,  should  be  liable  to 
be  punished  as  a  person  attainted'  of  felony, 
without  beneih  of^clergy;. and  that  execution 
should  and*  might  be  awarded  against  such 
offender  accordingly;  be  it  enacted,  that  ^o 
much  of  the  last-recited  act  as  inflicts  the 
punishment  of  death  upon  persons  convicted 
of  any  offence  therein  and  herein-before  spe- 
cified, shall  be  repealed  from  and  after  the 
day  of  iu  the  year  of 

4.  That  in  the  case  of  every  fehiny  punisha- 
ble under  this  act,  every  principal  in  the  second 
decree  and  every  accessory  before  the  fact, 
shall  be  punibhable  in  the  same  manner  as  the 
principal  in  the  first  degree  is  by  this  act  pn- 
nishable ;  aud  every  accessory  after  the  fact  to 
any  felony  punishable  under  this  act,,  shall  on 
conviction  be  liable  to  be  imprboned.  fbr  any 
term  not^exceeding  two  years. 

5.  That  where  any  person  shall  be  convicted 
of  any  offence  punishable  under  this  act,  for 
which  imprisonment  may.  be  awarded,^  it  aliall 
be  lawful  for  the  Court  to  sentence  the  offen- 
der to  be  imprisoned,  or  imprisoned  and  kept 
1 1  hard  labour  in  die  common  gaol  or  house  of 
correction,  and  also  to  direct  that  the  offender 
shall  be  kept  in  solitary  confinement  for  any 
portiim  or  portions  of  such  imprisonment,  or 
of  such  iuiprisonmeut  with  hard  labour,  not 
exceeding  vne  month  at  any  one  lime^  and  not 


exceeding  three  months  in  any  one  year,  as  to 
the  Court  in  ita  discretion  shall  seem  meet. 

6.  Not  to  affect  powers  of  5  &  6  W.  4^  c.  33, 
and  4  G.  4,  c.  64. 
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74.  The  operation  of  the  Statntes  of  I^mita- 
tions  may  be  prevented  by  israinir  a  writ  of 
summons,  and  either  serving  the  defendant, 
or  proceeding  to  outlawry,  or  obtaining  the 
sheriff's  return  non  ett  tMventue  thereon, 
and  entering  the  same  on  record.  2  W.  4, 
c.  39.  s.  10. 

76.  A  writ  remains  in  force  for  four  months 
only,  and  must  be  continued  by  aiime,  pirn- 
ries^  &c.,  and  the  like  return  and  entry  of 
record  muiit  be  made. 

NOTICES  AND  DEMANDS  BEFOKB  ACTION. 

76.  A  notice  of  action  is  necessary  before  its 
commencement  against  magistrates  and  of- 
ficers acting  under  the  authority  or  supposed 
authority  of  the  statutes.    24  Geo.  2,  c.  44, 

77.  Before  an  action  against  Commissioners 
of  Banltruptcy,  one  calendar  month's  notice 
must  be  given.    6  Geo.  4,  c.  16,  s.  41. 

78.  Before  bringing  an  action  against  a  m> 
gistrate,  one  calendar  month's  notice  of  such 
action  must  be  given.    24  Geo.  2,  c.  44,  s.  I. 

7  .  Before  bringing  an  action  against  an  offi- 
cer, a  demand  should  lie  made  to  inspect 
and  take  a  copy  of  the  warrant  under  which 
he  acted.  24  Geo.  2,  c.  44,  s.  6  j  6  Geo.  4, 
c.  16,  s.  31. 

80.  Where  goods  have  lawfully  come  nito  the 
possession  of  the  holder,  the  party  claiming 
them  must  make  a  demand,  and  it  is  gene- 
rally expedient  to  make  a  demand :  such 
demand  and  a  refusal  being  evidence  of 
conversion. 


[The  following  are  answers  to  the  questions 
at  p.  412,  ante  J] 

LIMITATION  OF  ACTIOH 8. 

61.  Actions  of  assumpsit,  case,  debt  on  simple 
contract,  on  awards,  detinue,  libel,  replevin, 
trespass,  and  trover,  must  be  brought  within 
six  years  from  the  cause  of  action.  21 
Jac.  1,  c.  16,  s.  3. 

62.  Actions  of  debt  for  rent  upon  an  inden- 
ture of  demise ;  actions  of  covenant  or  debt 
upon  bond  or  otber  specialty,  must  be 
brought  within  twenty  years  after  the  cause 
of  action,  3  &  4  W.  4,  c.  42,  s.  3 ;  and  an 
action  of  ejectment  must  also  be  brought 
within  twenty  years  from  the  cause  of  action. 
21  Jac.  1,  c.  16,  s.  3;  3  &  4  W.  4.  c.  27. 

63.  Actions  of  assault,  battery,  and  false  im- 
prisonment, must  be  brought  within  four 
years.    21  Jac.  1^  c.  16,  s.  3. 

64.  An  action  of  slander  must  be  brought 
within  two  years.  21  Jac.  1,  c.  16,  s.  3. 

65.  An  action  for  pcualiies,  damages,  or  sums 
of  money  given  to  the  party  grieved  by  a 
statute,  must  be  brought  within  two  years 
after  the  cause  of  action,  unless  the  time  be 
specially  limited  by  statute.  3  fe  4  W.  4, 
c.  42,  s.  3. 

66.  An  action  by  a  common  informer  on  a 
statute  must  be  brought  within  one  year. 
31  EHz.  c.  5. 

67.  An  action  of  ouare  impedit  io  recoyer  an 
advowson,  must  oe  brought  within  one-hun- 
dred years.    3  &  4  W.  4,  c,  27,  s.  33. 

6^,  Actions  against  magistrates  must  be 
brought  within  six  calendar  months.  24  G.  2, 
c.  44,  s.  8. 

69.  Actions  against  constables  must  be  brought 
within  six  calendar  months.     ///. 

70.  Actions,  whether  against  the  commissioners 
or  the  assignees  of  a  bankrupt,  must  be 
brought  within  three  calendar  months. 
6  Geo.  4,  c.  16,  8.44. 

71.  A  party  being  within  the  age  of  twenty- 
one,  or  feme  covert,  or  non  compos  mentts, 
or  beyond  the  seas,  at  the  time  the  cause  of 
action  accrued,  may  bring  such  action  within 
the  times  limited  after  the  disability  ceases. 
3  &  4  W.  4, 0. 42,  s.  4.  In  real  actions,  forty 
years'  adverse  possession  is  made  a  positive 
bar,  notwithstanding  any  disabilities.  3  &  4 
W.  4,  c.  27,  8.  17. 

72.  If  any  acknowledgment  shall  have  been 
made  in  tcriting,  signed  by  the  party  liable 
or  his  agent,  au  action  may  be  brought 
within  twenty  years  from  such  acknowledg- 
ment.   3  &  4  W.  4,  c.  42,  s.  6. 

73.  Part  payment  or  satisfaction  on  account 
of  any  principal  or  interest  due,  will  take 
the  case  out  of  the  statute,     lb. 


USAGES  OF  THE  PROFESSION. 

COSTS  OF  mortgagee's  SCLICITOB. 

A  short  time  ago  a  mortgagor  offered  for  ale 
by  public  auction  his  freehold  estates,  which 
were  subject  to  a  heavy  mortgage  debt.  Part 
of  the  property  was  sold  in  small  lots,  and 
conveyances  have  since  been  prepared  for  ex- 
ecution by  the  mortgagor  and  mortgagee,  but 
the  mortgagor's  solicitor  now  states  that  the 
purchaser  must  bear  the  expense  of  the  mort- 
gagee's solicitor  perusing  the  drafts  and  the 
several  conveyances.  It  should  be  observed 
that  when  the  drafts  were  sent  to  the  mortga- 
gor's solicitor,  he  forwarded  them  to  the  mort- 
gagee's solicitor.  The  conditions  of  sale  are 
silent  on  the  point.  A  Sobscribbb. 

[The  question  is,  who  is  liable  to  pay  this 
expense,  the  purchaser  or  the  mortgagoc? 
We  presume  the  latter,  as  the  conditions  are 
silent.    EdJ 


PROGRESS  OF  THE  COUNTY 
COURTS  BILL. 


Thb  city  of  London,  it  appears^  sent  a  de- 
putation to  the  Home  Department  to  oppose 
the  County  Courts  Bill,  because  it  would 
supersede    the    jurisdiction    of  the  Ixm] 
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Mayor's  Court  and  the  Sheriff's  Court  in 
all  actions  not  exceeding  20/^  and  abolish 
the  Southwark  Court  oi  Requests,  from 
which  the  city  receive  500/.  a- year,  besides 
taking  away  the  ancient  right  of  the  cor- 
poration to  appoint  the  Judges  and  officers 
of  their  own  Courts. 

The  Under-Secretary,  it  seems,  stated 
that  the  government  would  not  object  to 
exempt  the  city  of  London  and  the  liberties 
thereof  from  the  operation  of  the  bill,  but 
that  Southwaric  miist  be  an  open  question. 

Though  the  effect  of  this  concession  will 
be  to  preserve  the  City  Courts,  it  will  not 
enable  the  merchants  and  traders  of  the  city 
to  sue  their  debtors,  where  such  debtors 
"  dwell"  more  than  twenty  miles  from  Lon- 
don. The  merchants  and  traders  will  pro- 
bably apply  for  a  further  concession;  but 
the  difficulty  will  be  to  make  one  law  for 
the  inhabitants  on  the  east  side  of  Temple 
Bar,  and  another  for  the  west ;  whilst,  if 
the  rights  of  the  great  traders  of  the  Metro- 
polis are  to  be  saved,  Liverpool,  Manches- 
ter and  Birmingham  will  feel  themselves 
aggrieved. 

Then  what  is  to  be  done  on  the  difficult 
and  extensive  subject  of  compensation  to 
the  judges  and  offices  of  the  existing 
Courts?  By  a  return  recently  printed, 
there  appears  to  be  nearly  400  Courts^ 
including  County  Courts  and  Courts  of 
Request,  and  though,  for  the  last  two  ses- 
uons,  the  acts  for  new  Courts  of  Request 
were  passed,  subject  to  be  superseded  by  a 
general  measure^  there  will  still  be  up- 
wards of  300  Courts  to  provide  for. 
Added  to  this,  there  are  700  commissioners 
of  bankruptcy  to  be  considered.  A  compa- 
radvely  small  number  of  these  persons  can 
be  provided  for  in  the  new  Courts.  We 
understand  the  subject  is  under  considera- 
tion at  the  IVeasury ;  but  what  may  be  the 
result  is  at  present  uncertain. 

The  following  amendments  will  be  moved 
in  the  Committee : 

To  allow  barristers  to  practise  out  of  the 
locality  in  which  they  are  judges. 

To  except  from  the  operation  of  the  bill 
Manchester,  Birmingham,  Leeds,  Bristol, 
Liverpool,  Norwich,  Nottingham,  and  Porta- 
rcbuth ;  also  the  Cornwall  Courts^  &c. 


COUNTY  COURTS. 


Thb  pamphlet  published  by  Mr.  A*Beckett  so 
ably  and  fully  argues  against  the  measure  pro- 
posed by  the  government  for  the  establish- 
ment of  Local  Courts,  that  it  is  a  work  of 
supererogation  to  eater  the  lists  in  the  same 
cause  with  him ;  but  as  there  seems  a  great 


lassitude  among  the  attorneys  of  the  metro- 

rlis  in  exhibiting  their  dislike  to  the  scheme^ 
vnsb  to  be  allowed  to  express,  my  hope 
that  some  active  opposition  may  be  offered 
by  them,  even  while  the  bill  is  m  the  Honse 
of  Commons,  so  as  if  possible  to  avert  ruin 
to  many  young,  and  injury  to  idmost  all,  mem- 
bers ot  the  profession,  as  well  as  injustice 
of  the  grossest  character  to  plaintiffs,  and 
a  degradation  of  the  law  of  the  land, — ^which 
most  be  the  result  should  the  bill  be  fated 
to  be  placed  upon  the  statute  book. 

I  also  take  this  opportunity  of  calling  atten- 
tion to  the  fact,  that  while  a  county  court,  as 
at  present  constituted,  has  no  jurisdiction 
except  where  the  defendant  resides,  and  the 
cause  of  action  ufhoilp  arose  within  the  county, 
yet  the  bill,  as  amended,  proposes  that  it 
shall  have  jurisdiction  in  cases  where  the 
cause  of  action  may  not  have  arisen  whoUp  in 
the  couutv,  but  only  as  to  some  material  part; 
thus,  unoer  covert  of  diminishing,  actually 
extending  the  jurisdiction  of  county  courts. 

Legalis. 


STUDENTS  CORNER. 


LIMITATION  OF  ACnOMt. 

Thi  Stat  3  &  4  W.  4,  c.  42,  enacts  that  action! 
of  covenant  or  debt  upon  bond  or  other  spe- 
cialty, and  actions  of  cfebt  or  scire  /ttcias  upon 
recognizance,  should  be  commenced  within 
ten  years  after  the  end  of  the  session,  1833,  or 
within  twenty  years  after  the  cause  of  action. 
Fids  Stewart's  Blackttone,  Vol.  3,  p.  337. 
Now  a  judgment  debt  upon  which  no  pro» 
ceedings  bad  been  taken  since  the  recogniF 
zance  was  given,  had  been  acknowledged 
twenty  years,  shortly  after  the  above  act  came 
into  operation.  Did  the  debt  in  ihis  case  be- 
come void  at  the  end  of  those  twenty  years,  cr 
has  it  ten  years  more  to  run  after  the  end  of 
the  session  1833  ?  Amicm. 


AO  MINISTRATOR.— TITLE . 

A.  dies  possessed  of  a  leasehold  estate,  and 
A.,  his  widow,  administers  to  his  estate,  pre- 
suming he  died  intestate,  and  as  such  admi- 
nistrator assigns  over  the  leasehold  estate  to  a 
purchaser.  A  will  afterwards  is  discovered  ap* 
pointing  B.  his  executrix.  Uas  the  purchaser 
a  good  title,  or  is  any  and  what  assignment  ut* 
cessary  from  the  executrix.? 

Civis  (A.) 

intestate's  rbaxi  estate. 

Does  the  3  &  4  W.  4,  c.  104,  render  the  real 
estate  of  a  person  dying  intestate  assets  for  tlie 
payment  of  all  his  debts,  jointly  with  his  per- 
sonalty, or  only  in  case  his  persontl  estaie  Is 
insufficient  for  that  purpose  \ 

Suppose  a  person,  possessed  of  considerable 
real  estate,  and  of  personal  property  barely 
sufficient  to  cover  his  simple  contract  debts,  to 
die  intesV^te,  leaving  a  widow  and  collataral 
relations,  would  his  collateral  kindred  take  the 
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whole  of  hi8  real  estate,  free  from  mch  debts, 
and  Lis  widow  be  left  unprovided  for,  or  in 
what  way  would  such  debt$  be  apportioned  ? 

Ignoramus. 


MOBTGAGB. — LBA8B  FOR  A  TEAR. 

j4,  mortgaged  in  fee  to  B,,  and  afterwards 
died  intestate.  His  eldest  son  conveyed  by 
deed  of  gift  (subject  to  the  mortgage)  in  con- 
sideration of  natural  love  and  affection,  to  hts 
mother,  who  borrowed  a  further  sum  of  money 
of  the  mortgagee ;  both  conveyance  and  mort- 
gage are  included  in  one  deed,  and  the  ulti- 
mate use  is  to  the  mother  in  fee.  It  has  a 
deed  and  ad  valorem  stamp.  Is  that  a  valid 
deed,  without  a  lease  for  a  year  ?— if  so,  upon 
what  authority. 

yf.  mortgaged  to  5.,  is  now  desirous  On  con- 
sideration of  natural  love  and  affection)  to 
convey  the  property  to  a  child  (subject  to  the 
mortgage)  j  can  it  be  done  by  deed,  without  a 
lease  for  a  year,  and  can  a  power  of  appoint- 
ment be  raised  in  that  deed  so  as  to  enable 
him  to  take  up  a  further  sum  of  money  on 
mortgage  of  another  person,  with  power  of 
sale,  without  a  lease  for  a  year ;  or  can  it  be 
granted  effectually  to  the  mortgagee  with 
power  of  sale,  without  a  lease  for  a  year,  so  as 
to  enable  him  to  sell  and  convey  ? 


STAMP  ACT. — FDRTHBR  MORTGAGB 

A,  B,  advances  600/.  on  a  mortgage  of  cer- 
tain premises,  the  stamp  on  the  mortgage 
^eed  being  sufficient  to  coyer  1000/.  Subse- 
quently  to  the  execution  of  this  deed,  the 
mortgagor  advances  a  further  sum  of  400/.  by 
indorsement  on  the  mortgage,  the  mortgagee 
transfers  the  mortgage  debt  in  the  operative 
part  of  the  deed  of  transfer,  as  *'  all  that  sum 
of  1 000/.,  secured,  &c." 

The  transferree  sells  under  a  power  in  the 
mortgage  deed,  and  the  purchaser,  on  exami- 
nation of  the  abstract  of  title,  reouires  a  fur- 
ther stamp  to  be  affixed  on  the  deed  of  transfer 
in  respect  of  the  further  charge  of  400/.,  not* 
withstanding  the  original  mortgage  stamp  was 
sufficient  to  cover  1000/. ;  because  the  mort- 
gage deed  was  so  worded,  that  it  did  not  ap- 
pear on  the  face  of  it  that  the  400/.  was  to  be 
as  a  further  advance ;  but  contemplated  ex- 
penses for  insurances,  &c.  &c.  to  amount  to 
such  additional  sum. 

The  purchaser  says  **  this  sum  of  1000/.," 
having  been  transferred  to  you  under  the  de- 
scription of  all  that  sum  of  lOOO/.,  would  pre- 
vent my  producing  the  document  in  evidence 
as  a  legal  transfer,  even  of  the  600/.,  it  being 
mixed  up  with  the  further  charge  of  400/., 
which  I  contend  the  mortgage  stamp  does  not 
cover." 

Under  the  above  circumstances,  could  the 
deed  of  transfer,  without  an  additional  stamp 
on  the  400/.,  be  received  in  evidence  as  to  600/ , 
were  the  purchaser's  title  called  in  question  in 
an  action  of  ejectment  ? 

G.  S.  C. 


COPYHOLDS.— &BIR.      P.  280. 

It  appears  that  A,*s  devisee  obtained  admis- 
sion,—let  /?,  ^.  S.  then  adopt  this  course : 
Let  there  be  a  finding  by  the  jury  that  A,  died 
seised  of  the  estate — that  A.'b  devisee  was  ad- 
mitted, but  that  he  had  no  right  to  admissioD, 
for  that  the  estate  descended  to  ^.'a  heir  at 
liw;  and  then  let  the  first  proclamation  lie 
made  for  the  heir  to  come  in  and  be  admitted. 
At  two  cousecutive  courts-baron,  held  at  the 
ufual  intenals  of  three  weeks,  (not  special 
courts)  the  further  proclamations  may  be  made, 
and  if  the  heir  does  not  appear,  the  lands  may 
be  seized  by  the  lord.  G.  £. 

REVOCATION  OF  WILL. 

A.  B,  in  1836  made  a  wUl,  having  then  a 
wife  and  child;  hia  wife  subsequently  died, 
and  after  the  recent  wills  act  came  into  opera- 
tion, and  after  her  death,  the  testator  made 
another  uill,  nnd  thereby  expressly  revoked 
the  former  one.  In  18^,  the  testator  mar- 
ried a  second  time,  which  marriage  of  course 
revoked  the  second  will.  He  died  in  1840. 
The  widow  now  wishes  to  take  cut  administra- 
tion, and  the  son  is  desirous  of  proving  the 
will  of  1S36,  which  he  conceives  to  be  revived 
by  tlie  revocation  of  the  subsequent  one.  Is 
the  widow  entitled  to  administration,  or  the 
son  to  probate  ?  S.  P. 


SELECTIONS 
FROM  CORRESPONDENCE. 


RIGHT  TO  CBURCH  FIXTURBS. 

The  late  vicar  of  this  place  erected  a  num- 
ber of  gas-fittings,  stoves,  &c.  in  the  parish 
church,  when,  at  the  time  of  his  resignation, 
or  (as  some  think)  his  deprivation,  he  \m  them, 
and  where  they  continued  for  several  mouths 
of  the  present  incumbency-  A  short  time  a|^o, 
however,  a  notice  was  received  by  the  chivch- 
wardens,  reauiring  that  a  public*  meeting 
should  be  called,  and  the  stoves,  &c.  paid  for, 
and  threatening,  in  case  of  refusal,  that  the 
ex-vicar  would  seize  and  repossess  them  to  his 
own  use ;  for  he  had  never  been  paid,  which 
it  was  thought,  gave  him  a  right  to  them. 
Tliis  threat  has  since  been  carried  into  execu- 
tion, the  reverend  gentleman's  agent  having  ob- 
tained admission  into  the  church  by  the  cog- 
nizance of  the  wardens. 

Now,  were  these  proceedings  legal  ?  The 
ex-vicar  contends,  of  course,  that  they  were ; 
but  the  incumbent  (acting  under  legal  advice) 
is  of  opinion  that  they  were  not;  and  towards 
this  opinion  I  am  inclined,  for  the  following 
reasons  :— 

I  have  always  understood  that  whatever  is 
erected  in  the  church,  becomes,  ipsofacto,  part 
and  parcel  of  its  fabric  or  furniture  (as  the 
case  may  be) ;  and  cannot  afterwards  be  re- 
moved, except  by  the  lawful  authorities.  The 
only  book,  I  at  present  have  the  means  of  re- 
ferring to,  is  Jacob's  Law  Diet.  tit.  "Church," 
where  it  is  laid  down,  that  *'  if  a  man  erect  a 


SeleettonB /ram  CorreipMdenet.'-'Swpmor  CaurU:  Rolls. 


425 


p^w  in  a  church,  or  hang  up  a  bell,  &c.  therein, 
they  thereby  become  church  ^oods,  though  not 
expretsUj  given  to  the  churc'i,  and  he  mtty  no! 
a/tenrarf/t  remove  them."  (The  author  cites 
Stat.  10  Hen.  4 ;  but  I  find  ho  vUt.  iu  the  book 
for  that  year.) 

It  appears,  therefore,  that  the  poods  were 
wrongly  removed.  What  is  the  remedy  ?  Being 
dedicated  to  the  church,  the  wardens  would  seem 
to  be  the  proper  persons  to  seek  recompense 
for  ihe  injury  sustained  j  and  I  think  that  th€y 
ought  immediately  tu  commence  un  action  of 
trover :  but  if  the  parish  will  not  agree  to  a 
rate»  could  the  Ecclesiastical  Court  compel  the 
parish  to  lay  one  in  order  to  defray  the  ex- 
pences?  in  other  words,  would  their  refusal 
be  an  implied  assent  to  the  proceedings  of  the 
cx-vicar?  and  would  that  assent  render  them 
valid?  Hive  the  parish  and  churchwardens 
power  to  dispose  of  the  furniture  of  the  church 
as  they  please  ? 

A.  Z.  W. 


8RARCHING  FOR  J17DOUBNT8. 

I  eagerly  perused  the  late  papers  in  the 
Lftgal  Observer,  on  the  spunh  for  judgments 
now  necessary,  and  revelled  in  the  antiripated 
eiijoyment  of  the  provision  made  by  2  &  3 
Virt.  c.  II,  for  relieving  purchasers  from  the 
respon>ibility  of  the  present  long  and  uncertain 
search  for  judgments. 

By  4  &  5  W.  &  M.  no  judgments  were  to 
affect  lands  as  to  purchasers  unless  docketed  ; 
by  2  &3  Vict.  c.  11,  s.  1,  the  dockets  were 
closed  on  4th  June,  1839;  by  I9ih  sect,  of 
1  &  2  Vict,  c.  110,  no  judgments  arc  to  affect 
any  lauds  by  virtue  of  that  act,  as  to  purchasers, 
mortgagees,  or  creditors,  until  registered  hi 
the  manner  prescrilied  by  that  section ;  and  by 
the  2d  sect,  of  3  &  4  Vict.  c.  83,  it  is  declared 
that  no  judgment  shall  by  virtue  of  1  &  2  Vtct. 
c.  1 10,  affect  any  lands  at  law  or  in  equity  as 
to  purchasers,  mortgagees,  or  creditors,  until 
registered,— any  notice  of  any  such  judgment 
nottvitbstanding. 

This  is  so  far  satisfactory;  but  until  the 
effect  of  an  unregistered  judgment  signed  since 
4tb  June,  1839,  and  therefore  not  docketed, 
irrespectively  of  both  4  &  5  VV.  &  M.  and 
1  &  2  Vict.  c.  1 10,  has  been  explained,  it  ap. 
pears  that  until  the  1st  August,  1841,  the 
common  law  offices  must  continue  to  be  made 
the  graves  of  many  useful  hours,  which  are 
daily  expended  by  the  timid  and  uninstructed 
in  searching  the  judgments  signed  between 
Trinity  Term  1839,  and  the  present  time. 

He  who  has  suffered  the  living  entombment 
of  a  long  summer's  day  in  the  Queen's  Bench 
judgment  office,— whilst  business  in  active  pro- 
gress has  been  consigned  in  its  very  heyday  to 
the  conduct  of  chance,— will,  I  am  certain, 
cheerfully  ansvier  the  question,  whether  it  is, 
or  not,  necessary  to  search  for  judgmenU  in 
the  common  law  office  since  4th  June,  1839^ 
and  *•  if  not,  why  not«  or  how  otherwise  ?" 

J.C. 


RDLB  TO  PLEAD. 


In  the  books  of  practice  it  is  stated  that  a 
rule  to  plead  entered  be/ore  the  declaration  is 
delivered  or  filed,  and  notice  given,  would  be 
irregular.  Suppose  the  declaration  is  filed, 
the  rule  to  plead  entered,  and  the  notice  of 
declaration  served,  on  the  same  day,  but  the 
latter  is  not  served  till  late  in  the  evening,  and 
after  the  Rule  Office  is  shut ;  would  the  rule  to 
plead  in  that  case  be  irregular,  being  entered 
h^ure  the  notice  was  served,  although  on  the 
same  day  ? 

If  it  would,  there  must  be  a  day  lost  in  all 
cases  where  the  defendant  is  only  entitled  to 
four  days'  time  to  plead,  and  where  from 
circnmsunces,  it  is  impossible  to  serve  the 
notice  of  declaration  before  the  Rule  Office 
shuts  on  the  day  on  which  the  declaration  is 
filed.  T. 


SUPERIOR  COURTS. 


CONTBRSION. —  Df8P081TI0N    OP   A    LAPSED 
LBGAtSY  PAYABLB  OUr  OF  A  MIXED  FUND. 

Where  a  testator  devises  and  degueathes  all 
his  real  and  pergonal  estate  to  trustees, 
upon  trust  for  sale,  and  out  of  the  produce 
to  pay  certain  legacies,  and  directs  the  rC" 
sidue  to  be  d'oiaed  between  certain  persons 
named  in  his  will :  on  failure  of  either  of 
the  legacies  by  lapse,  the  amount  of  it  sinks 
into  the  residue,  and  becomes  devisible  be- 
tween the  heir  and  parties  entitled  in  distri^ 
button,  according  to  the  proportions  which 
the  real  and  personal  estate  may  bear  to  the 
v*hole  of  the  testatof^s  property, 

Thomas  Salt,  the  testator  in  this  case,  by  his 
will,  dated  the  10th  of  November,  1831,  de- 
vised  and  bequeathed  to  his  trustees  therein 
named,  all  his  real  and  personal  estate,  upon 
trust  to  sell,  and  after  payment  of  his  debu 
and  legacies,  to  invest  500/.  and  pay  the  in- 
terest to  his  son  William  Salt  for  life,  and  after 
his  decease,  if  the  testator's  wife  should  be 
then  living  and  should  not  have  married  again, 
to  pay  such  interest  to  her  for  life,  with  re- 
mainder to  the  children  of  Rachael  Salt,  and 
if  no  such  children,  then  between  the  testator's 
grandchildren.  And  after  bequeathing  two 
sums  of  600/.,  and  500/.  to  his  sons,  William 
and  Francis  Salt,  he  directed  that  out  of  the 
money  to  arise  from  such  sale  as  aforesaid,  his 
trustees  should  pay  100/.  to  his  grandson  John 
Blagdon,  when  he  should  attain  twenty-one, 
and  should  divide  the  residue  of  such  money 
in  three  equal  parts,  and  divide  one  of  such 
parts  lietween  his  grandchildren,  and  the 
others  between  various  parties  named  in  the 
will.  John  Blagdon,  the  grandson,  having 
died  in  the  testator's  lifetime,  his  legacy  of 
100/.  became  lapsed,  and  the  question  was 
who  became  entitled  to  it, 

Spence,  Parker,  Senr.  and  Junr.,  TVeslove, 
Tsnnant^  Lewis,  and  Tillotson,  for  the  widow 


426 


Superior  Courts :  RoUs, 


QDd  the  several  persons  eDtitled  to  shares  in  the 
residue,  contended  that  there  was  a  conversion 
out  and  out  of  the  real  e9tate,  and  that  the  re- 
sidue could  only  be  dealt  with  as  personal  es- 
tate, so  that  whether  the  Court  should  deter- 
mine the  amount  of  the  legacy  in  question  to 
be  undisposed  of,  or  to  form  part  of  the  resi- 
due, the  testator's  heir  could  not  be  entitled 
to  any  portion  of  it.  Kenndl  v.  ^bboii,  4  Ves. 
802;  Dunour  v.  Motieux^  I  Ves.  Senr.  320; 
Oreen  v.Jackion/S  Russ.  35,  &  2  Russ.  &  M, 
238.  [ilf.  R. — Conversioc  out  and  out,  is  an 
exiremely  va^^ue  and  inaccurate  expression. 
It  is  dear  that  the  100/.  forms  part  of  the  re- 
sidue, but  the  question  is  who  takes  it  ?] 

fFhitmanh,  for  the  heir,  insisted  that  the 
personal  estate  beingf  primarily  liable  to  pay 
all  charf^es,  it  must  be  assumed  that  if  any 
portion  of  a  fund  produced  from  the  sale  of 
real  estate  remained  undisposed  of,  it  belonged 
to  the  real  estate,  althou{(h  it  might  be  mixed 
up  with  personal  estate ;  and  that  in  this  case 
the  legacy  which  had  lapsed  must  be  con- 
sidered as  having  arisen  from  real  estate,  and 
therefore  as  belonging  to  the  heir.  Ackroyd 
V.  Smiihgon,  1  Bro.  C.  C.  503;  Bagwell  v. 
Dry,  1  P.  Wms.  700 ;  Owen  v.  Owen,  1  Aik. 
494  ;  Roberts  v.  fFalker,  1  Russ.  &  M.  767. 

The  Master  of  the  RolU  said  that  the  testator 
gave  his  real  and  personal  estate  upon  trust 
for  sale,  and  out  of  a  common  fund  to  pay 
certain  legacies.  One  of  the  legatees  having 
died  in  the  life-time  of  the  testator,  his  legacy 
became  lapsed,  and  the  first  question  was, 
whether  this  legacy  fell  into  the  residue.  If 
the  whole  of  the  testator's  property  was  con- 
verted into  personalty,  then  it  did ;  but  it  was 
argued  that  it  did  not,  because  the  fund  from 
which  the  legacy  was  payable  consisted  partly 
of  real  and  partly  of  personal  estate.  If,  how- 
ever, the  whole  property  were  converted  into 
personal  estate  for  all  the  purposes  of  the 
will,  then  undoubtedly  any  portion  undisposed 
of  does  form  part  of  the  residue.  Whether 
the  testator  intended  it  to  be  real  or  personal 
estate  was  not  to  be  considered,  bt*cause  here 
were  legal  rights;  and  his  Lordship  was 
strongly  of  opinion  the  legal  right  must  pre- 
vail ;  but  he  would  look  into  the  case  of  Green 
V.  Jrtckton,  {qt  if  the  words  were  the  same,  he 
should  act  upon  the  decision  in  that  case. 

On  a  subsequent  day  his  Lordship  said  that 
he  thought  it  best  to  follow  the  decisions  in 
Dunour  v.  Motteus  and  Green  v.  Jackson,  and 
he  therefore  declared  the  100/.  in  question  to 
form  part  of  the  residue,  and  directed  that  so 
much  of  it  as  should  appear  to  have  arisen 
from  real  estate  should  go  to  the  heir,  and  so 
much  as  belonged  to  the  personal  estate  to  the 
parties  entitled  to  distributive  shares  of  the 
residue  under  the  testator's  will. 

Salt  V.  Chattaway,  March  1 1th  &  Idth,  1841. 


MABRIAGB  ARTICLES. — ^ACCOUNT  AGAINST 

TRUSTEES. 

An  estate  tail,  limtted  by  marriage  articles  to 
the  first  and  other  sons  of  the  marriage, 
cannot  be  defeated  by  a  fine  of  the  settlor,, 


although  no  settlement  teas  executed  in 
pursuance  of  the  articles,  and  the  articles 
contained  certain  provisions  from  which  it 
might  be  inferrea  that  the  settlor  was  to 
have  a  power  over  the  inheritance,     Tms* 
tees   appointed  by  the  settlor^s  will  are 
bound  personally  to  account  to  ike  first 
tenant  in  tail  for  rents  received  by  them. 
The  bill  prayed  that  certain  articles  entered 
into  on  the  marrisge  of  the  plaintiff  *a  father 
might  be  carried  into  execution,  and  that  the 
plaintiff  might  be  declared  entitled,  as  tenant 
m  tail,  to  the  estate  therein  mentioned.    The 
articles  were  dated  the  Ist  of  January  17/2, 
and  by  them  an  estate  at  Tredware,  in  the 
county  of  Cardigan,  was  limited  to  the  plain- 
tiff's father  for  life,  with  remainder  to  the 
heirs  of  his  body,  with  remainder  to  hia  right 
heirs.    No  settlement  was  ever  executed  in 
pursuance  of  these  articles,  and  in  1817,  the 
plaintiff's  father  levied  a  fine  of  the  property, 
and  mortgaged  it  to  the  defendant  Davis,  who 
had  notice  of  the  articles.    The  plaintiff's 
father  died  in  1835,  having  made  his  will  and 
devised  the  estate  to  two  trustees,  who  were 
also  defendants,  and  who  had  since  entered 
into  possession  and  received  the  rents.    The 
plaintiff  was  eldest  son  of  the  marriage. 

Rolt,  for  the  plaintiff,  said  that  no  act  of 
the  father  could  deprive  the  phdntiff  of  his 
right  to  the  estate  as  tenant  in  tail,  and  he 
was  as  much  entitled  to  have  a  perfiirmance  of 
the  articles  now  as  he  was  immediatelv  after 
his  birth.  Supposing  it  to  be  argued  that, 
the  father  being  legal  tenant  for  life,  and  the 
plaintiff  legal  tenant  in  tail,  a  fine  might  be 
levied  by  the  former,  still  it  would  not  operate 
agsunst  the  plaintiff  on  the  ground  of  non- 
claim  till  h\t  vears  after  the  father's  deatl^ 
and  he  died  only  in  1835. 

Turner  and  Pigot  for  the  mortgagees  and 
the  several  persons  interested  under  the  mil  of 
the  father,  contended  that  it  did  not  appear  by 
the  articles  in  question  that  there  was  any  ex- 
press intention  of  providing  for  the  issue  of  the 
marriage.  All  the  cases  as  to  the  constmctioB 
of  marriage  articles,  went  upon  intention,  and 
the  quebtion  was  whether  upon  these  articles  it 
was  intended  tliat  the  father  should  have  an 
estate-tail.  There  was  an  express  provision 
for  an  annuity  for  the  settlor's  %vidow  in  lien 
of  dower,  ana  that  she  could  not  be  entitled 
to,  unless  it  was  intended  that  the  plaintiff^s 
father  should  have  an  estate  of  inheritance; 
and  it  was  also  provided  that  if  the  widow  died 
leaving  no  issue,  a'  sum  of  40/.  should  be  re- 
stored to  her,  which  was  received  by  the  set- 
tlor on  the  marria|(e.  With  regard  to  the 
mortgagees,  no  notice  to  them  of  the  articles 
could  be  considered  available,  unless  it  ap* 
peared  that  the  estate  was  given  to  the  issue.—' 
Cordwell  v.  Mackrill,  2  Eden,  344 ;  Trevor  v. 
Trevor,  I  £q.  Ca.  Ah.  387 ;  Inoack  v.  Imsaek, 
6  Bro.  P.  C.  116;  fFhite  v.  Thornbi^nrngh, 
2  Vern.  702 

Evans,  for  the  trustees,  contended  that  as 
the^  merely  acted  under  the  trusts  of  a  will, 
which  was  not  disputed,  without  notice  of  the 
plaintiff's  claim,  they  could  not  be  compelled 
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penoDally  to  account  to  him  for  any  rents 
they  micrlit  have  received. 

The  Master  of  the  Rolls  said  there  could  be 
no  reasonable  Joubt  as  to  the  plaintiff's  claim. 
He  was  the  eldest  surviviuf^  son  of  the  mar- 
riage, and  if  an^  question  could  be  raised  as  to 
whether  the  children  of  the  marriaie^e  were  in- 
tended to  be  benefitted,  the  evidence  in  the 
negative  should  proceed  from  the  other  side. 
The  limitations  were  to  the  use  of  the  father 
for  life,  and  afterwards  to  the  use  of  the  heirs 
of  bis  body  to  be  begotten ;  and  it  was  argued, 
first,  that  an  annuity  being  reserved  in  lieu  of 
dower,  no  estate  of  inheritance  could  be  con* 
iidered  to  pass  to  the  children ;  but  the  pre- 
sumption of  the  Court  would  not  be  whether 
it  was  the  intention  of  the  father  to  benefit  the 
children,  but  what  was  the  operution  of  the 
articles.  Another  argument  was,  that  in  con- 
sequence of  the  articles  providing  for  the  re- 
payment of  a  sum  of  40/.  which  the  settlor 
received  ou  his  marriage,  in  the  event  of  his 
wife  leaving  no  issue,  it  was  to  be  presumed 
that  the  father  was  to  have  an  estate  of  inhe- 
ritance, but  the  payment  of  that  sum  was  not 
the  consideration  for  the  articles :  the  consi- 
deration was  the  marriage.  There  was  no- 
thing, therefore,  against  the  presumption  that 
the  Court  would  provide  for  the  children  in- 
dependent of  the  will  of  the  father.  With 
regard  to  the  mortgagee,  it  was  said  that  the  ar- 
ticles were  so  difficult  to  be  construed  chat  the 
mortgagor  could  not  know  whether  he  had  a 
right  to  deal  with  the  inheritance  or  not;  but 
the  limitations  were  so  clear  and  distinct  as 
not  to  be  mistaken ;  and  his  Lordship  was  of 
opinion  that  the  mortgagee  knowing  the  arti- 
cles, there  was  quite  sufficient  notice  to  entitle 
the  plaintiff  to  relief  against  him.  Then  as  to 
the  question  of  account.  The  trustees  took 
possession  under  the  will  of  the  father,  and 
must  be  bound  by  his  title :  they  must,  there- 
fore, account  to  the  plaintiff  for  the  rents  re- 
ceived by  them,  though  they  would  be  indem- 
nified out  of  the  testator's  estate. 

His  lordship  decreed  that  a  conveyance 
should  be  executed  to  the  plaintiff  according 
to  the  prayer  of  his  bill ;  that  it  should  be  re- 
ferred to  the  Master  to  settle  such  convey- 
ance; and  that  the  defendants  should  pay  to 
the  plaintiff  his  costs,  but  should  be  entitled 
to  receive  them  as  well  as  their  own  costs  out 
of  the  father's  estate. 

Davies  v.  Dnries,  March  11th,  1^41. 


[Before  the  Four  Judges.] 

LAND  TAX. — BJECTMBNT. 

^  sale  of  part  an  estate  was  made  under  the 
provisions  of  the  42  G.  3,  c.  116  {Land  Tax 
Redemption  j4ct),  and  the  tenant  for  life, 
who  held  the  estate  without  impeachment 
of  waste,  received  a  portion  of  the  purchase 
money,  equal  to  the  value  of  the  timber  on 
that  part  of  the  estate  which  was  sold.  The 
rest  qf  the  purchase  money  was  duly  ap* 
plied  to  the  redemption  of  the  land  tat ; 


and  the  sale  having  been  made,  and  the 
conveyances  executed  with  the  consent  bf 
the  land  tax  commissioners  :  Held,  that  the 
title  of  the  purchaser  was  valid,  the  mistake 
as  to  the  disposal  of  part  of  the  purchase 
money  beinj^^  cured  by  the  64  G.  S,  e,  173, 
and  67  G.  3,  e.  100. 

This  was  an  action  of  ejectment,  brought  to 
try  the  title  of  the  defendant  to  an  estate  pur- 
chased by  him  under  a  sale  effected  for  the 
purposes  of  the  land  tax  redemption  acts. 
The  tenant  in  tail  of  the  estate,  holding  it  for 
his  life  without  impeachment  of  waste,  and 
therefore  having  the  ri^ht  to  cut  the  timber, 
joined  in  tlie  sale,  and  was  allowed  by  the  pur- 
chaser to  retain  out  of  the  purchase  money 
the  sum  of  2/3/.,  being  the  amount  paid  by 
the  purchaser  in  respect  of  the  timber.  The 
rest  of  the  purchase  money  was  applied  to  the 
redemption  of  the  land  tax.  The  question 
was,  whether  by  the  provisions  of  the  acts  in 
question,^  and  under  the  circumstances  stated, 
the  sale  was  valid. 

8ir  fF.  Follett  for  the  plaintiff.— The  ques- 
tion is,  whether  the  land  tax  redemption  acts 
have  been  complied  with.  The  money  which 
was  the  price  of  the  timber,  and  was  paid  over 
to  the  tenant  for  life,  was  part  of  the  real  es- 
tate, and  ought  to  have  been  so  treated.  It  is 
not  because  the  tenant  for  life  did  not  exercise 
to  the  utmost  bis  right  of  cutting  timber,  that 
therefore  he  has  a  right  to  the  produce  of  that 
timber.  Cholmely  v  Paston,^  which  case,  in  a 
different  form,  afterwards  came  before  the 
House  of  Lords  under  the  name  of  Cockerell  v. 

•  The  following  are  the  acts  referred  to  j — 
42  G.  3,  c.  116,  s.  98,  by  which  it  is  enacted 
that  every  sum  of  money  to  arise  by  virtue  of 
any  sale,  &c.  to  be  made  in  pursuance  of  this 
act,  shall  be  paid  by  the  respective  purchasers, 
&c.  into  the  Bank  of  England  t  and  the  Go- 
vernor and  Company  are  hereby  repuired  to 
place  the  same  to  the  account  of  the  Commis- 
sioners of  the  National  Debt,  under  the  title 
of  an  "  account  of  the  sale  of  the  land  taXy** 
and  the  receipts  of  the  cashiers  shall  be  a  dis- 
charge to  the  purchaser ;  and  the  person,  &c. 
whose  land  tux  shall  have  been  redeemed 
therewith  shall,  on  the  production  of  the  certi- 
ficate of  the  contract,  be  entitled  to  the  dis- 
charge, and  his  estate  shall  be  exonerated,  &c. 
64  G.  3,  c.  173,  s.  12,  enacts  that  all  sales 
made,  and  conveyances  executed,  if  bon^  fide, 
and  made  with  the  consent  of  the  commis- 
sioners,  shall  be  held  to  give  a  valid  title  from 
the  period  of  execution,  any  thing  in  the  act 
of  the  42  G.  3,  notwithstanding.  67  G.  3, 
c.  100,  B.  26,  enacts  that  all  sales  made  and 
conveyances  executed  for  the  purpose  of  re- 
deeming the  land  tax,  provided  sui-h  convey- 
ances have  been  executed  with  the  consent  of 
the  commissioners  for  the  time  being,  shall  be 
relieved  from  the  time  of  executing  the  same, 
and  shall  from  such  period  confer  a  valid  title 
both  at  law  and  in  equity  to  the  lands,  &c. 
sold. 

»>  3  Bing.  207. 
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Cholmeljf,^  miut  lie  taken  to  be  doci»tve  npoo 
tUi«  piiint.  Aiid  thoui(h  in  IVool/ y.  fJiii,^ 
Lord  Eldon  f«id  that  the  tenant  fur  life  was 
entitled  to  sell  the  timber  npon  an  estate  pur- 
chased in  lieu  of  one  of  ivhich  he  had  been  te- 
nant for  life  without  impeachment  of  waste, 
that  expression  can  only  be  taken  to  mean 
that  if  he  exercised  in  the  ordinary  manner  the 
powers  of  a  tenant  for  life,  without  impeach- 
ment of  waste,  and  cut  the  timber,  be  tnitcht 
sell  it — and  not  that  if  he  did  not  exercise  those 
powers,  but  allowed  the  timber  to  stand,  he 
was  entitled  on  a  sale  to  receive  the  value  of 
it.  That  case,  in  fact,  amounted  to  no  more 
than  this,  that  he  had  the  same  powers  over 
the  substituted  as  over  the  original  estate. 
HicAs  V.  Morani,^  is  decisive  of  the  precent 
case.  There  a  sale  of  some  of  tlie  lancfs  of  an 
infant  was  effected  by  his  g^uardians  to  redeem 
the  land  tax.  One  attorney  acted  as  agent  for 
both  vendors  and  purchasers.  He  did  not 
pay  the  purchase  money  into  the  Bank  ac- 
cording to  the  provisions  of  the  land  tax  acts, 
and  years  afterw  rds,  when  the  infant  had 
come  of  age,  and  had  admitted  the  attorney  to 
account  to  him  for  the  money  thus  retained  by 
the  attorney,  he  brought  his  action  of  eject- 
ment, and  the  purchaser  filed  a  bill  to  stay  the 
action ;  but  the  Court  of  Exchequer  in  Equity 
dismissed  the  bill,  and  the  H«<use  of  Lords  af- 
firmed that  dismissal,  chiefly  on  the  ground  that 
the  purchaser  knew  from  the  first  that  that  had 
not  been  done  which  was  necessary  tu  give  va- 
lidity to  hi«  title.  Here  it  ivas  the  duty  of  the 
purchaser  to  pav  the  whole  of  the  purchase 
money  into  the  Bank,  for  the  purposes  of  the 
acts ;  and  not  having  done  so,  the  conveyance 
is  void  under  the  42  G.  3,  c.  1 16. 

Tlie  jittorney  General^  C9ntrh,  This  case 
falls  within  the  exemptions  of  the  54  &  57 
G.  3 ;  for  the  commissioners  knew  of  the  pro- 
ceeding, gave  their  consent  to  it,  and  were  ac- 
tually parties  to  the  conveyance.  Being,  there- 
fore, bond  fide  done,  and  with  their  consent, 
the  defendant  has  a  valid  title  in  the  premises. 
The  lessor  of  the  plaintiff  has  enjoyed  the 
benefit  of  the  sale,  for  the  other  portion 
of  his  estate  has  ever  since  been  free  from 
the  land  tax.  That  fact  completely  distin- 
guishes this  case  from  that  of  Hick$  v.  Mo- 
rani,  It  is  admitted  that  the  timber  is  part 
of  the  real  estate ;  but  if  the  money  received 
for  it  haa  not  been  properlv  applied,  that 
alone  will  not  make  the  purchase  void  in  the 
bands  of  a  bond  fide  purchaser.  The  9dtb 
•ect.  of  the  42  Geo.  3,  certainly  directs  the 
payment  of  the  purchase  money  into  the  Bank 
for  the  purposes  of  the  act ;  but  the  100th  sec- 
tion assumes  that  a  larger  proportion  of  land 
will  be  sold  than  is  required  fur  the  purpose, 
and  it  does  not  make  the  sale  void  because 
there  may  be  a  surplus  of  purchase  money. 
It  is  not  contended  that  the  tenant  for  life  had 
a  riisbt  to  receive  the  money,  and  Cockerell  v. 
Cholmeljf  need  not  therefore  be  disputed.    It 

«  1  Clark  &  Fiiraelly,  60.  * 

^  2  Swanst.  144. 

•  2  Dow.  &  CUrk.  414. 


is  at  once  admitted  Co  be  correct,  but  it  does 
not  apply  here.  A  mistake  or  inadvertence  is 
cured  b^  the  t%vo  statutes  of  the  54  &  57  Geo. 
3,  and  it  is  only  where,  as  in  IFurner  r.  P^/. 
vhetlf  something  material  has  been  wilfully 
omitted  to  be  done,  that  a  sale  effecced  for 
these  purpos'  s  is  void.  The  judgment  must 
be  for  I  lie  di^fendant. 

Sir  IV.  FuUeft  in  reply. — Unless  the  parties 
do  all  that  the  statute  42  Geo.  3.  require-,  no 
sale  under  it  con  be  valid.  This  ca«e  does 
not  fall  within  ^he  exemptions  in  the  t%vo  suc- 
ceeding statutes. 

Cirit.  adv.  rv/f . 

In  this  term  judgment  was  delivered  by 
Lord  Oenmun,  C.  J. — This  was  an  action  of 
ejectment,    and    the   question    between    the 
parties  arose  on  a  sale  of  the  land  under  the 
land  tax  redemption  acts.    The  value  of  the 
whole  of  the  land  sold  amounted  to  1430/. 
This  sale  was  effected  under  a  settlement,  and 
was  strictly  in  accordance  with  the  provisioas 
of  that  settlement,  except  so  far  as  related  to 
the  appropriation  of  the  sum  of  273/.    That 
sura  Has  paid  to  the  tenant  for  life,  under 
whom  the  defendant  claims.    The  conveyance 
states  the  C(»usideration  to  have  been  1430/. ; 
but  it  does  not  mention  the  timber  on  the 
estate,  nor  does  it  contain  anything  to  shew 
that  the  timber  was  excepted  from  the  sale 
and  conveyance.    The   parties    acted  under 
the  notion  that  the  tenant  for  life  was  the 
owner  of  the  timber,  and  paid  over  to  him 
273/.,  as  the  value  of  tlie  timlicr  on  that  pait 
of  the  estate  which  was  sold.    Su  far  a^  public 
purposes  were  concerned  there  haa  been  no 
default,  for  the  land  tax  has  been  redeemed ; 
but  then  it  is  alleged  that  the  remainder-man 
has  been  injured,  and  that  the  former  of  the 
statutes  not  having  been  complied  with  tbe 
sale  is  void.    The  question,  therefure,  is,  whe- 
ther the  conveyance  is  good  under  tbe  pro- 
visions of  the  statutes  which  have  been  referred 
to  in  argument.   Two  cases  have  been  cited  to 
shew  that  the  conveyance  is  void,    llie  lir>t  is 
that  of  Cholmeletf  v.  Paston,t  antl  C^rkcreU  v. 
Chtdmeiejff  and  the  other  that  oi  Hicks  v.  A/#- 
runt,^    But  in  our  opinion  neither  of  them 
applies  to  the  present  case.    The  first  was  a 
case  of  a  conveyance  executed  under  a  power, 
and  the  question  was  whether  it  was  good  ac- 
cording to  that  powers  and  the  second  was  a 
bill  for  specific  performance,  and  the  dectsioa 
turned  on   doctrines  purely  e«|uitable.     U'e 
have  looked  into  these  cases,  and  upon  coo- 
sidering  them  and  the  statutes,  we  are  of  opi- 
nion that  the  payment  of  the  price  of  the 
timber  was  a  mistake  within  the  meaning  of 
the  two  latter  statutes,  and  if  it  was  to  make 
the  conveyance  invalid    by  the  42  Geo.  3, 
c.  11 6,  the  mixtuke  was  remedied  and  the 
conveyance  made  valid  by  the  54  Geo.  3, 
c.  173,  and  tbe  5/  Geo.  3,  c.  100,  is  to  the 
same  eflect.    On  the  whule,    therefore,  we 


f  3  Barn.  &  Ad.  921. 
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think  that  there  must  be  •Judgment  for  ihe 
defendant. 

Doe  d.  Blewitt  v.  P/iUiipi,   U.  T.  1841. 
Q.  B.  F.  J. 

DAMAGES. — NB6LI0BNCB. 

fFhere  A.  commiti  an  act  nfgroM$  nef(l\gence^ 
and  B.  is  in  con$etjuence  iiifured,  though 
B.,  partly  by  his  own  eonfiyei,  which  con- 
dttnt  amounted  to  u  trespass  as  between  him 
and  A.,  atsisted  in  occasioning  the  cir» 
cnmxtnnceM  which  caused  the  injury :  Held, 
th'tt  A.  cuuld  not  set  up  B.'«  misconduct  as 
an  answer  to  anttctionfor  damages  brought 
aifuhist  him  bif  A. 

jrhfther  in  ntch  a  cane  the  phdntiffit  effuaVy 
in/ault  with  the  df/endunt,  is  a  question  of 
fact  thnt  must  in  each  instance  be  hft  to 
the  jury. 

.  Lord  Penman,  G.  J.,  delivered  judgment.— 
This  was  a  case  argued  ia  the  courite  of  last 
term.  It  was  an  action  in  which  the  plaintiff,  a 
child  of  tender  years,  complained  that  by  the 
tortious  act  of  the  defendant  in  leaving  his 
horse  and  cart  at  a  door  unatt^^nded,  he  the 
plaiutidT  had  been  injured.  It  appeared  that 
the  plaintiff,  along  with  other  chiluren,  got  up 
and  down,  into  and  from  the  cart,  and  so 
frightened  the  horse,  which,  not  being  under 
the  control  of  any  person,  ran  a%va?,  aud  thus 
occasioned  the  iniury  to  the  plaintiff.  Primd 
fide,  therefore,  there  appeared  to  have  been 
negligence  on  the  part  of  the  defendant,  who 
had  left  his  horse  so  unattended.  It  was  argued 
on  iiehalf  of  the  defendant,  that  the  accident 
could  not,  in  point  of  law,  be  attributed  t<i  the 
negligence  of  the  dpfendant's  servant,  as  it  was 
in  fact  partly  occasioned  by  the  act  of  the  plain- 
tiff himself.  And  this  argument  was  pressed 
tiie  more  strontilv,  inasmuch  as  by  the  very  act 
which  frightened  the  horse  the 'plaintiff  was 
himself  committing  a  trespass.  The  force  of 
this  argument  depended  on  the  mode  of  an- 
swering this  (jueatiou — if  I  am  guilty  of  negli- 
gence in  leaving  a  dangerous  thing  in  a  place 
where  accidents  are  likely  to  happen  from  it, 
ran  I,  should  an  accident  happen  from  it, 
charge  another  person,  tiie  person  injured, 
with  negligence,  and  thus  defeat  his  claim  to 
compensation  ?  or  am  1  not  answerable,  at  all 
events,  for  the  consequences  of  my  own.  which 
was  the  firat,  act  of  negligence  ?  Iliidge  y.  Good- 
win^ is  an  authority  on  this  point.  There  it 
W4S  held  that  if  a  horse  and  cart  are  left  stand- 
ing in  the  st-ect,  without  any  person  to  watch 
them,  tiic  owner  is  linhle  for  damage  done  by 
them,  though  it  be  directly  occasioned  by  the 
act  of  a  passer  by  in  striking  the  horse.  But' 
ierMd  V.  Forester, ^  was  cited  on  the  other 
eiile ;  aini  there  it  was  held  that  a  person  in- 
jured by  an  obstruction  in  a  highwujr,  cannot 
maintain  an  action  fur  the  injury,  if  he  fell 
from  riding  against  it  with  great  violence  and 
want  of  ordinary  care.  But  Lord  Ellenborough's 
ju<igunent  in  that  case  does  not  go  the  length 

•  5  Car.  &  Payne,  190. 
b  1 1  £^t,  no. 


of  the  doctrine  contended  for  by  the  defen« 
dant's  counsel  in  the  present  instance,  namely, 
that  wherever  the  plamtiff  has  been  guilty  of 
any  negliifence,  he  cannot  recover  for  an  in- 
jurv  ari>ing  from  an  act  of  negligence  of  the 
defendant.  But  then  it  is  asserted  that  here 
there  was  more  than  a  mere  want  of  care,— 
there  was  actual  misconduct  on  the  part  of  the 
plaintiff.  On  this  distinction  the  case  of  flott 
V.  fFilhes^  was  referred  to.  That  was  a  case 
of  trespassing  in  a  wood,  in  which  the  tres- 

Easser  knew  that  spring  guns  were  set,  though 
e  did  not  exactly  know  the  spots  in  which 
they  were  set ;  ana  he  was  hela  not  entitled 
to  recover  for  an  injury  suffered  from  one  of 
them  going  off  and  wounding  him.  That  case, 
however,  does  not  exactly  decide  the  present. 
Bird  ?.  Holbooh^  U  much  more  nearly  in 
point.  ^  There  a  man,  to  protect  his  property, 
set  spring  guns  in  his  garden,  and  a  vouth  wlio 
climbed  over  the  defendant's  wall  into  the 
garden  in  search  of  a  strayed  fowl,  and  was 
wounded,  was  held  entitled  to  maintain  an  ac- 
tion for  the  damage  so  occasioned  to  him. 
Bird  V.  Holbrooh  seems  to  us  a  decisive  au- 
thority against  the  doctrine  that  the  negli- 
gent, or  even  wrongful  act  of  the  party  injured, 
deprives  him  of  the  right  to  recover  damages 
for  the  injury  he  mav  have  suffered ;  and  a 
ca^e  at  Warwick,  tried  some  time  since,  pro- 
ceeded on  the  authority  of  that  decision.  The 
boundary  between  gross  negligence  and  wilful 
miscnnduct  is  hardly  to  be  traced,  aud  must 
be  left  to  be  decided  by  the  particular  circum- 
stances of  each  individual  case,  instead  of  being 
capalde  of  being  exactly  defined  by  any  set- 
tled rule.  When,  therefore,  the  aefence  is 
raised  that  the  pLiintiff  is  equally  in  fault  with 
the  defendant,  the  (question  whether  that  de- 
fence is  true  in  fact  is  one  which  must  i)e  left 
to  the  jury.  In  the  present  ca<e  the  iury 
found  for  the  plaintiff,  and  we  think  that  there 
was  on  the  part  of  the  defendant  a  blameable 
carelessness  which  on  no  account  on^ht  to 
have  been  exhibited,  and  which  in  this  instance 
tempted  the  children  into  the  commission  of 
the  miscomluct  that  is  here  set  up  as  a  defence. 
There  was  such  a  want  of  prudence  and  fore- 
thought in  leaving  a  horse  unattended  in  a 
public  street,  thnt  we  cannot  say  that  what  the 
children  afterwards  did  relieves  the  defendant 
in  the  least  from  his  liability. 

Judsrment  for  the  plaintiff. — Lynch  v.  A'vr- 
den,  H.  T.  1840.    Q.  B.  F.  J. 


<lutrn*tf  iBcnrf)  |3r3rt(re  Court. 

JUDGMKNT  AS  IN  CASE  OF  A  NONSUIT. — 
PBRBMPT«>RT  UNDERTAKING — TRIAL  BY 
PROVISO.—  LUNATIC. — WITNESS. 

j4  peremptory  undertaking  may  he  enlarged 
for  a  jteriod  uf  fuhr  tnmiths,  where  a  ma- 
terial witness  is  a  lunatic. 

This  was  an  action  of  assumpsit,  brought  to 
recover  a  sum  of  money,  amounting  to  hctween 

c  3  Barn.  &  Aid.  :^04. 
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tfeven  and  ci^ht  pounds.  The  case  had  been 
referred  by  a  writ  uf  trial  to  the  undersheriff, 
bat  the  plaintiff  did  not  duly  proceed  to  trial 
according  to  the  practice  of  the  Court.  The 
defendant  having  obtained  a  rule  nisi  for  judg- 
ment as  in  case  of  a  nonsuit,  which  was  after- 
wards discharged  on  a  peremptory  under- 
taking, the  reason  assigned  for  the  plaintiff's 
delay  in  proceeding  to  trial  was  the  lunacy  of 
a  person  sworn  to  be  in  a  state  of  insanity. 
The  witness  continued  in  a  state  of  insanity 
down  to  the  time  at  which  the  peremptory 
undertaking  ought  to  be  fulfilled.  An  appli- 
cation was  afterwards  made,  and  a  rule  ob- 
tained requiring  the  defendant  to  shew  cause 
why  the  time  fur  fulfilling  the  peremptory 
undertaking  should  not  he  enlarged  for  four 
months.    Against  this  rule 

M,  Smith  shewed  cause,  and  contended  that 
the  rule  ought  to  be  discharged.  It  was  sworn 
that  the  witness  was  still  a  lunatic.  If  so,  it 
was  impossible  to  say  for  what  time  he  would 
continue  so.  If  the  peremptory  undertaking 
was  to  be  enlarged  until  the  witness  became 
restored  to  reason,  an  indefinite  number  of 
years  might  elapse  before  the  cause  was  tried. 
The  application  therefore  was  unreasonable; 
and  tlie  more  especially,  as  the  cause  of  action 
had  arisen  in  the  year  1832,  and  the  action 
was  not  brought  before  the  year  1838. 

Udail  supported  the  rule,  and  contended 
that  the  fact  of  the  witness  being  insane  could 
not  be  regarded  as  any  fault  on  the  part  of  the 
plaintiff.  He  had  done  all  in  l)is  power  to 
proceed  to  trial,  and  therefore  it  was  reason- 
able he  should  be  allowed  to  enlarge  his 
peremptory  undertaking.  No  diflScuIty  could 
exist  on  tlie  part  of  the  defendant,  if  he  was 
desirous  of  trying  speedily,  in  trying  the 
cause  by  proviso.  If  he  was  really  anxious  to 
dispose  of  the  action,  he  might  pursue  that 
course. 

fFiltiami,  J.,  tliought  the  application  rea- 
sonable, and  on  payment  of  costs  by  the  plain- 
tiff, made  the  rule  absolute  for  enlarging  the 
peremptory  undertaking. 

Rule  absolute  acconiinn^ly,  on  payment  of 
costs.— ^j/cr//  V.  Nichoils,li.  T.  1841.  Q  B. 
P.  C. 


JUDGMENT  AS  IN  CASB  OF  A  NONSUIT. — PRO- 
CEEDING TO  TRIAL. — EXCUSE. 

f/  a  plttiniiff  has  riven  notice  of  trials  and 
does  not  proceed  according'  to  it,  it  is  a 
good  excuse  for  not  doing  so  that  the  de- 
fendant has  improperly  procured  n  paper 
which  teas  euentiat  to  the  plaintiffs  ease, 
be/ore  the  time  of  trial;  but  it  is  not  a 
ground /or  discharging  the  rule  forjudge 
ment  as  in  case  of  a  nonsuit. 

In  this  case,  issue  having  been  duly  joined, 
notice  of  trial  was  given  for  the  ensuing  Sum- 
mer  assizes.  Tbe  plaintiff,  however,  did  not 
proceed  to  try  his  cause  at  those  assizes.  The 
defendant,  in  the  following  term,  obtained  a 
rule  fiwi  for  judgment  as  in  case  of  a  nonsuit 
for  not  proceeding  to  trial  pursuant  to  the 
notice.  '^ 


Fortescue  shewed  cause  agunst  this  rule, 
and  stated  as  the  reason  fur  the  plaintiff  not 
proceeding  to  trial  in  conformity  vnlh  the 
notice  served  by  him  on  the  defendant,  that  a 
paper  which  was  important  to  the  plaintiff's 
case  had  been  improperly  taken  by  tbe  defen- 
dant from  the  plaintiff's  servant.  This  was 
not  only  a  ground  quite  sufficient  to  excose  tbe 
plaintiff  for  not  proceeding  to  trial  at  ibe  lime 
mentioned  in  his  notice,  but  was  a  i^round  for 
discharging  the  rule  with  costs. 

fThitehurst,  in  support  of  the  rale,  con- 
tended that,  at  the  utmost,  what  was  stated  on 
the  part  of  the  pldntiff  could  only  amount  to 
a  reasonable  excuse  for  not  proceeding  to 
trial. 

ffilliams,  J,,  thought  that  the  condact  of 
the  defendant  furnished  the  plaindff  with  a 
legal  apology  for  not  trying  at  the  assizes,  for 
which  he  had  given  notice.  No  other  effect 
could  be  attributed  to  that  conduct.  The  pre- 
sent rule  must  be  discharged  on  a  peremptory 
undertaking. 

Rule  discharged  accordingly. —  Caetar  v. 
Shuttteworth,  H.  T.  1811.    Q.  B.  P.  C. 


SECURITT  FOR  COSTS. — MANDAMUS. — QUO 
WARRANTO. — POVBRTT. — FRAUD. 

fyhere  a  party  is  interested  in  certain  matters^ 
and  in  pursuance  of  his  right  obtained  a  writ 
of  mandamus,  commanding  certain  parties 
to  do  certain  acts,  the  Court  will  not  coa- 
pel  him  to  find  security  for  costs  in  the  pro* 
ceedings  by  mandamus,  on  the  ground  that 
he  is  poor,  and  that  certain  other  persons 
have  induced  him  to  make  the  application 
for  the  mandamus. 

In  this  case  a  rule  nisi  for  a  mandawsus  to 
the  corporation  for  Malmesbury  had  been 
made  absolute,  commanding  them  to  admit  a 
certain  person,  the  relator/  to  certain  rights, 
to  which  he  laid  claim.  After  this,  an  appli- 
cation was  made,  and  a  rule  nisi  obtained, 
calling  on  the  relator  to  shew  cause  %vfay  he 
should  not  find  security  for  costs  of  tbe  pro- 
ceedings in  mandamus.  The  ground  suggested 
for  this  application  was,  first,  that  the  relator 
was  a  mere  pauper ;  and  secondly,  that  certain 
other  persons  had  induced  him  to  set  up  the 
claim  in  question,  and  procure  the  writ  of  m«- 
damus  which  had  been  sued  out. 

Petersdorf  sheMveA  cause  against  the  rule  so 
obtained,  and  contended  that  no  precedent 
for  such  an  application  could  be  found.  It 
was  true  that  in  certain  cases  of  quo  warranto, 
where  fraud  was  suggested,  and  the  relator 
was  in  a  state  of  poverty,  the  Court  had  inter- 
fered to  compel  tne  relator  to  give  security  for 
costs.  Those  cases  were,  however,  clearly 
distinguishable  from  one  of  mandamus.  In  the 
former  case,  the  relator  might  be  put  forward 
merely  as  the  tool  of  others ;  but  in  the  latter, 
the  party  was  prosecuting  his  own  rights.  The 
relator  must  ue  considered  as  having  a  right 
to  be  discussed,  seeing  that  the  Court  bad 
granted  a  writ  of  mandamus.  Having  such  a 
I  right,  the  mere  fact  of  his  being  poor  could 
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not  jastify  an  application  to  compel  him  to 
give  security  for  co&ts. 

Bantow  supported  the  rale,  and  contended 
that  by  analogy  to  proceedings  in  quo  warranto, 
as  ihe  relator  appeared  to  be  proceeding,  not 
of  his  own  accord,  but  at  the  instance  of  others, 
and  was  a  mere  pauper,  the  Court  would  re- 
qoire  him  to  give  the  security  proposed. 

§FiUiams^  J.,  thought  that  the  rule  roust  be 
discharged.  It  was  fairly  to  be  presumed, 
from  the  proceedings  which  had  already  taken 
place,  that  the  relator  had  an  interest  in  the 
right  disputed.  If  he  had,  the  mere  fact  of 
other  persons  inducing  him  to  put  forward 
that  right,  could  not  be  a  ground  for  compel- 
ling him  to  give  security  for  costs.  Then  if 
he  had  a  right,  the  circumstance  of  his  being 

Eoor,  was  evidently  not  a  reason  for  requiring 
im  to  give  the  security  required.  The  pre- 
sent rule  must  consequently  be  discharged^ 
but  without  costs. 

Hule  discharged  without  costs. — Regina  v. 
The  Mnyor  and  Corporation  of  Malmesbury, 
H.T.  1841.    Q.B.P.O. 


JUDGMENT  AGAINST  THE  CASUAL  EJECTOR. — 
RICHARD  ROE. — TENANT  IN  POSSESSION. 

The  Court  granted  a  rule  nisi  /or  judgment 
against  the  casual  <jector,  where  the  te- 
nant's name  by  mistake  was  introduced  into 
the  body  of  the  declaration  instead  of  that 
of  the  casual  ejector. 

This  was  an  action  of  ejectment  on  a  motion 
for  leave  to  sign  judgment  against  the  casual 
ejector.  The  affidavit  supporting  the  application 
stated  that  the  deponent  had  served  a  copy  of 
the  declaration  in  the  usual  way  on  the  tenant 
in  possessiHU  on  the  premises.  A  peculiarity 
existed,  however,  in  the  copy  served.  In  the 
•  body  of  it,  instead  of  the  name  of  the  casual 
eiector,  that  of  the  tenant  actually  in  posses- 
sion was  placed. 

Topham,  who  applied  for  leave  to  sign  iudg- 
ment  against  the  casual  ejector,  submilted  thnt 
the  substitution  in  question  was  immaterial, 
and  was  not  calculated  to  mislead  the  tenant 
in  possession.  The  notice  at  the  foot  of  the 
declaration  was  signed  by  Richard  Roe  in  the 
usual  way.  Except  the  peculiarity  mentioned, 
no  ground  of  objection  existed. 

ff^illiams,  J.,  was  of  opinion,  that  unider  the 
circumstances,  the  lessor  of  the  plaintiff  might 
take  a  rule  nisi  for  judgment  against  the  casual 
ejector. 

Rule  nisi  granted. — Doe  d.  Dickinson  v.  Roe, 
H.T.  1841.    Q.  B.P.  C. 


MISCELLANEA. 


ELOQUENCE  OF  BRITISH  LAWYERS.— 
BROUGHAM. 

**  You  must  nut  treat  such  subject  at  all,  or 

else  you  must  do  it  coolly,  regularly,  gradually, 

allowing  yourselves  to  glow  by  some  scale, 

f  and  adjust  the  warmth  of  your  lanjpiage  to  a 

certain  defined  temperature."  Vol.  i.  80  &  81. 


"If  an  individual  were  to  invent  a  storv  en- 
tirely ;  if  he  were  to  form  it  completely  of 
falsehoods ;  the  result  would  be  his  inevitable 
detection  :  but  if  he  build  a  structure  of  false- 
hood, on  the  foundation  of  a  little  truth,  he 
may  raise  a  tale  which,  with  a  good  deal  of 
drilling,  may  put  an  honest  man's  life  or  repu- 
tation in  jeopardy."    Vol.  i.  147. 

"  If  vou  choose  to  believe  this,  far  be  it  from 
me  to  interrupt  an  illnsion  so  pleasing,  even  by 
giving  it  that  name ;  for  it  is  delightful  to  hare 
such  a  belief  for  the  mind  to  repose  upon.*' 
Vol.  i.  167. 

"  This  is  not  the  rapidity  of  pace  with  which 
love  promotes  his  favorite  votaries;  it  much 
more  resembles  the  sluggish  progress  with 
which  merit  wends  its  way  in  the  world  and  in 
courts."    Vol.  i.  221. 

'*  But  it  is  quite  the  reverse  in  respect  to 
putting  down  a  perjured  witness,  or  a  witness 
suspected  of  s%vearing  falsely.  It  is  quite 
enough  if  he  perjure  himself  in  any  part,  to 
take  away  all  credit  from  the  whole  of  his 
testimony.  Can  it  be  said  that  you  are  to  pick 
and  chose— that  you  are  to  believe  part,  and 
reject  the  rest  as  false?  You  may  indeed  be 
convinced  that  a  part  is  true,  notwithstaoding 
other  parts  we  false  i  provided  those  parts  are 
not  falsely  and  wilfully  sworn  to  by  the  witness; 
but  parts  which  he  may  have  been  ignorant  of, 
or  may  have  forgot  ton,  or  may  have  mistaken. 
But  if  one  part  is  not  only  not  true — ^is  not 
onlv  not  consistent  with  the  fact,  but  is  falsely 
ana  wilfully  sworn  to  on  his  part— if  you  are 
satisfied  that  one  part  of  his  story  is  an  inven- 
tion— that  is,  a  deliberate  lie — that  he  is  for- 
sworn,— good  God !  what  safety  is  there  for 
human  kind  against  the  malice  of  their  ene- 
mies ?  for  truth  may  ever  be  degraded  if  art- 
fully connected  with  invented  baseness.''  Vol. 
i.  218. 

"  Every  man  has  a  right  to  free  discussion. 
Does  free  discussion  mean  that  a  man  shall 
have  the  choice  of  his  opinion,  but  not  of  the  ar- 
guments whereby  he  may  support  and  enforce 
It — or  that  he  shall  have  the  choice  of  his  topics, 
but   must  only  chose  such  as  his  adversary 
pleases  to  select  for  him  ?    If  there  are  some 
subjects  on  which  all  men  who  in  point  of  ani- 
mation are  above  the  level  of  a  stock  or  a 
stone,  do  feel  warmly— have  they  not  a  ri^ ht 
to  express  themselves  in  proportion  to  the  in- 
terest which  th^  question  naturally  possesses, 
and  to  the  strength  of  the  feelings  it  excites  in 
them  ?  And  if  they  have  no  such  power  as  this, 
to  what,  1  demand,  amounts  the  boasted  pri- 
vilege ?— It  is  the  free  privilege  of  a  fettered 
discussion ;  it  is  the  unrestrained  choice  of  to- 
pics which  another  selects^^xX  is  the  liberty  oi 
an  enslaved  press — and  therefore  a  general 
rule,  starved  of  its  power  by  the  number  of  its 
exceptions — and  he  who  gives  you  such  a  boon, 
and  calls  it  a  privilege  or  a  franchise,  either  has 
very  little  knowlege  of  the  language  he  uses, 
or  but  a  contemptible  regard  for  the  under- 
standing of  those  he  addresses."    Vol.  i.  42. 
"  I  should  be  sorry  to  live  to  see  the  day 

when  nothing  more  w^  required  to  ruin  an 

ewalted  character  in  this  free  country,  than  the 
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having  8he\Tn  fAvor  to  %  meritorions  tenrant 
by  prorooting  him  above  his  rank  in  society, 
—the  rank  of  bis  birth.  It  is  a  lot  which 
has  happened  to  many  a  i^reat  man— which 
has  lieen  the  lot  of  those  who  have  l>een 
the  ornaments  of  their  country.  God  for- 
bid we  should  ever  see  the  tiqoe  when  all 
ranks,  all  stations  in  the  commnnity,  (except 
the  highest)  are  not  open  to  all  men ;  and 
that  we  should  ever  reckon  it  of  itself  a  dr. 
cumstance  even  of  suspicion  in  any  perton, 
that  he  has  promoted  his  inferior  to  be  bis 
e(}tial  in  his  own  hoiue  and  domestic  arrange- 
ments, for  in  such  cases  only  can  we  employ 
our  inferiors,  for  our  equals  are  above  it ;  and 
by  such  rewards  only  can  we  induce  them  to 
be  as  faithful  as  they  are  necessary."  Vol.  i. 
220. 

"  Tliis  friend  conceals  his  name  under  the 
three  last  letters  of  the  alphabet,  but  whose 
praise  I  could  not  sufficiently  speak,  if  I  were 
to  take  all  the  letters  of  the  alphabet  and  put 
them  into  any  form  of  words  into  which  toey 
could  be  combined.''    Vol.  lii.  684* 


LAW  BILLS  IN  PARLIAMENf. 


C0utfc  of  EorM. 

For  holdinfir  Petty  Sessions  and  Summary  Trials. 

[In  Committee.]  Earl  Devon. 

Drainage  of  Buildinirs.  [Tn  Select  C<»mmittee.] 
Turnpike  AcU  Continuance.  J]Passed.] 

To  limit  the  Crimiual   Jurisdiction    of  the 

Quarter  Sessions.  [For  2d  reading.] 

For  renderinfr  a  Release  as  effectual  as  a  I^ease 

and  Release.  [For  2d  reading  ] 


SouiTf  of  Cammoxni- 

For  facilitating  the  administration  of  Justice 
(in  Chancery),  No.  1.    Attorney  General. 
[In  Committee,  April  5.] 
To  facilitate  the  Administration  of  Justice  in 
the   House  of  liOrds  and   Privy  Council, 
No.  2.  Sir  E.  Sugden. 

[In  Committee,  April  5.1 
County  Courts.  Mr.  F.  Maule. 

[To  consider  Report.] 
Bankruptcy,  Insolvency,  and  Lunacy. 

[In  Committee.] 
To  remove  objections    to  the  admission  of 
evidence  on  the  ground  of  interest. 
[In  Committee.]  Mr.  C.  Bnller. 

To  amend  the  Law  ot  Costs.     Sir  F.  Pollock. 

[Ill  Coiiiiiiittee.] 
To  allow  Writs  ot  Error  in  Mandamus, 

Sir  F.  Pollock. 
Poor  Law  Amendment.  [In  Committee.] 
For  the  Regixtranon  oi  Parliamentary  Electors. 

[In  Committee.]  Lord  John  Russell. 

For  the  better  regulation  of  Railways. 

Mr.  Labouchere. 
County  Coroners'  Election.    Mr.  Packiogton. 

[In  Committee.] 
Drainage  ot  Lands.  Mr.  Handlcy. 

[In  Committce.J 


[For  2d  readiD?.] 
Captain  Pechell. 


Designs  Copyright. 
Tithes  Recovery. 

[For  3d  reading.] 
To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]      Mr.  Ewart. 
To  exempt  Tithes  from  Parochial  Assessments. 

Mr.  Hodges. 
Middlesex  Sessions.  fin  Committee.] 

County  Bridges.  [In  Committee.] 

Punishment  for  Oflfences  against  the  Person, 
[in  Committee] 

Lord  J.RaaselL 
Punishment  for  Embcszlement. 

[For  2«1  readiuif.]         Lord  J.  Roiadl. 
To  amend  the  Law  of  Sewers. 

[For  2nd  Reading.] 
Copyhold  and  Ctutomary  Tenures. 

'[('ommitted  pro  formd^  and  reprinted. 
Further  consideraiou  of  Report  on 
April  28.]  ^  Mr.  Hope. 

Administration  of  Justice  in  Boroogha. 

[In  (Jommittee.]  Attorney  General. 

To  facilitate  the  Transfer  of  Real  and  Personal 
Property  held  in  trust  for  Charitable  Pur* 
poses.  Mr.  James  Stewart, 

fin  Committee,  April  8.] 
For  the  Enrolment  of  Burgesses. 
[For  2d  reading.] 

%•  The  Small  Debt  Court  Bills  remain  in 
the  same  state  as  noticed  p.  384,  ante,  except 
that  a  bill  for  Iwerton  has  been  added  to  the 
list. 


THE  EDITOR'S  LETTER  BOX. 


The  proposed  Paper  on  the  State  of  Gril 
Jurisprudence  in  the  British  East  Indian  pes- 
sessions  will  lie  acceptable. 

The  letters  of  C.  E.  B. ;  "A  Snbicnber;" 
"Quia;"  W.  E.;  "Kent;"  E.A.;  and  A. 
P. ;  have  been  received. 

We  have  considered  the  Paper  of  ••  A  Poor 
Brothcr-in-Law;*'  but  think  tlie  mode  m 
which  he  has  treated  his  subject  would  not 
be  acceptable  to  our  readers. 

Our  own  inclination  would  lead  us  to  insert 
**  Salanio's''  communication,  but  we  are  ob- 
liged to  be  very  sparing  of  matters  of  the  kud 
referred  to. 

We  shall  be  glad  to  hear  from  ••  Novicas« 
tren^'is  "  on  the  subject  he  mentions. 

A  Correspondent  at  Bath  states  that  it  is 
provided  in  bis  articles  that  he  may  pan  the 
Ubt  year  of  his  time  with  his  master's  agent  in 
town  ;  and  he  in(|iiire8  whether  it  is  necessary 
that  there  should  be  an  asiignmeni  of  his  arti- 
cles to  the  agent  ?  and  if  such  assignment  to 
the  agent  be  made,  can  the  master  tnke  ano* 
ther  clerk  in  bis  place  ?  No  assignment  is 
necessary,  if  the  service  to  the  aaent  does  not 
exceed  a  year ;  but  the  attorney  in  the  country 
cannot  take  a  third  articled  clerk,  without 
first  assigning  one  of  the  two.  The  agent  is 
not  limited,  unless  an  assignment  be  executed. 

The  remarks  on  the  Attorney's  Clerks' Prize 
Fuud  shall  appear  in  an  early  ntimber. 


Side  Hegal  OMsertier^ 


SATURDAY,  APRIL  10,  1841. 
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Quod  mtgis  td  Nos 


Pertinet,  et  nescire  malum  eit,  agitamus. 


HORAt. 


'THE  COPYHOIJ)  BILL. 


The  commiseioners  and  assistant  commis-* 
sioners  are  to  make  a  solemn  declaration 
that  they  will  faithfully  perform  the  duties 
(s.  9),  and  the  commissioners  may  delegate 
sufficient  power  to  these  assistant  commis* 
sioners  (s.  10). 

2.  Persons  under  disability/, — In  Case  the 
lord  or  tenant  of  any  manor  is  a  minor, 
idiot,  lunatic,  feme  covert,  or  under  any 
other  legal  disability,  or  shall  be  beyond  the 
seas^  the  guardian,  trustees,  committee  of 
the  estate,  husband,  or  attorney  of  such 


As  the  Copyhold  Bill,  by  whoseever  name 
it  is  to  be  called.  Lord  Redesdale's  or  Mr. 
Stewart's  —  quocunque  nomine  gaudet, —  is 
likely  to  become  the  law  of  the  land,  pretty 
much  in  the  shape  in  which  it  has  been  re- 
printed, we  think  it  may  be  serviceable  to 
call  attention  to  its  prominent  features, 
and  to  trace  the  history  of  the  procedure 
under  its  provisions. 

1.  The  commission, — The  commissioners 
for  carrying  the  act  into  execution,  as  our  '  person,  or  in  default  thereof,  or  if  the  party 
readers  will  remember,  are  to  be  the  Tithe    interested  shall  be  unknown,  then  such  per- 
Commissioners  (s.  1),  who  are  to  be  styled    son  as  may  be  nominated  by  the  commis- 
"  The  Copyhold  Commissioners."    They  are    sioners,  shall  be  substituted  for  such  lord  or 
to  have  a  seal,  and  all  agreements,  awards,    tenant ;  and  when  any  lord  or  tenant  shall 
and  apportionments  proceeding  from  the    be  a  trustee  for  charitable  purposes,  and 
board,  or  copies  thereof,  purporting  to  be    the  annual  value  of  the  charity  estate  shall 
sealed,  or  stamped  with  the  seal  of  the    exceed  50/.,  such  trustee  shall  not  sign  any 
any  further  proof  thereof,  (s.  2  )    The  com-    agreement,  or  join  in  any  proceedings  with* 
board,  are  to  be  received  in  evidence  without   out  an  order  of  the  Court  of  Chancery,  to 
missioners  are  to  report  their  proceedings   be  applied  for  by  petition  (s.  11).      An 
to  the  Secretary  of  State,  and  their  annual    agent  may  also  be  appointed  by  any  person 
report  is  to  be  laid  before  Parliament  (s.  3) .   interested  in  any  proceeding  under  the  act. 
They  are  to  have  power  to  appoint  and  rc«    by  power  of  attorney,  (s.  12.) 
move   assistant    commissioners,    secretary,  '      3.  The  meeting  for  commutation, — Any 
&c.,  and  the  assistant  commissioners  now    lord  whose  interest  shall  not  be  less  than 
employed  under  the  Tithe  Commutation  '  one-fourth  of  the  annual  value  of  the  manor. 
Act,  are  to  be  employed  if  the  commis-    or  any  tenant  or  tenants  whose  interests  in 
sioners  shall  see  fit  (s.  4).     No  commis-  ,  the  lands  holden  of  the  manor  shall  not  be 


sioner  or  assistant  commissioner  is  to  sit  in 
the  House  of  Commons  (s.  5).  The  sala- 
ries of  the  commissioners  are  not  to  exceed 
2000/.  a-year,  including  their  salaries  under 
the  Tithe  Commutation  Act ;  the  allowance 
to  an  assistant  commissioner  is  not  to  ex- 
ceed 3/.  a-day ;  the  salary  of  the  secretary 
is  not  to  exceed  the  sum  of  800/.  a-year ; 
and  the  other  salaries  are  to  be  in  fit  pro- 
portion (s.  7).  These  salaries  are  to  be 
paid  out  of  the  consolidated  fund  (s.  8). 

VOL.  XXI.— Ko,  648. 


less  than  one -fourth  of  the  whole  annual 
value  of  such  lands,  may  call  a  meeting  of 
the  lord  and  tenants  of  such  manor  by  no- 
tice in  writing,  for  the  general  commutation 
of  the  rents,  fines,  and  heriots  thereafter  to 
become  due  in  respect  of  lands  holden  of 
such  manor,  and  of  the  lord's  rights  in 
timber,  and  the  lord  and  tenants  present 
at  such  meeting,  such  tenants  not  being  less 
in  number  than  three-fourths  of  the  tenants, 
and  the  interest  of  the  lord  and  tenants 
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not  being  less  than  three -fourths  of  the 
value,   may   proceed   to   make  an  agree- 
ment for  the   commutation  of  the   rents, 
fines,    and    heriots   thereafter   to   become 
due,   and  of  the  lord's  rights  in  timber; 
and  if  expressly  agreed  between  such  lord 
and    tenants,    the    commutation   may    be 
made  to  extend  to  rights   in   mines  and 
minerals,  but  not  otherwise ;  and  thereupon 
such    agreement    shall    be    reduced    into 
writing  (s.  13).      The  agreement  may  be 
for  the  payment  of  an  annual  sum  by  way 
of  rent-charge,  and  of  a  small  fixed  fine 
upon  death  or  alienation,  not  exceeding  the 
sum  of  5«.,  such  rent-charge  to  commence 
either  in  whole  or  in  part  as  the  commis- 
sioners shall  direct,  and  to  be  valued  and 
variable  when  it  shall  exceed  20«.,  accord- 
ing to  the  price  of  corn,  in  like  manner  as  is 
provided  with  respect  to  the  tithe  commu- 
tation rent-charge ;  "  and  such  agreement 
may  fix  a  scale  of  fees  to  be  payable  to  the 
steward  from  and  after  the  confirmation  of 
the  apportionment :  but  so  nevertheless  as 
not  to  affect  the  interests  of  any  steward  in 
office  at  the  time  of  the  passing  of  this  act, 
who  shaU  hold  his  office  for  life,  or  during 
good  behaviour,  or  of  any   steward  of  a 
manor,  so  in  office  as  aforesaid,  when  the 
usage  shall  have  been  such  as  in  the  opinion 
ef  ti^e  oommissioners  to  lead  to  a  just  ex- 
pectation that  the   steward  will  hold  his 
office  during  his  life  or  good  behaviour ;" 
and  every  agreement  so  made  and  executed, 
and  confirmed,  shall  be  binding  on  all  per- 
sons interested  in  the  manor  and  lands, 
(s.   14).     The  commutation   may  also  be 
made  in  consideration  of  a  fine  on  death  or 
alienation,  but  to  be  valued  in  the  same 
manner  as   the   tithe  commutation    rent- 
charge  (s.  15).      The  lord  and  tenants  pre- 
sent at  the  meeting  are  to  elect  a  chairman, 
and  in  case  it  shall  appear  that  the  persons 
present  at  such  meeting  are  not  sufficient  in 
number  and  interest,  or  a  sufficient  portion 
are  not  willing  to  make  the  agreement,  the 
persons  present  may  execute  a  pronsional 
agreement  (s.  1 6)  and  the  mode  of  calcu- 
lating the  interest  for  the  purpose  of  voting 
is  regulated  by  s.  17.     Tlie  meeting  may 
be  adjourned  on  notice  being  given  (s.  18). 
4.  The  agreement  for  aowmutiHum* — The 
agreement  is   to  bear  date  on  the  day  cm 
which  the  first  signature  is  attached  thereto, 
and  shall  be  in  such  form  aa  the  commis* 
sioners  shall  direct  (s.  19).     The  commis- 
sioners shall  fJBime  and  cause  to  be  printed 
forms  of  notices  and  agreements  &c.,   and 
circulate  such  forms  (s.  20).     All  requisite 
consents  are  ^  be  obtained  to  the  agree- 


*■*" 


ment  (s.  22),  which  is  then  to  be  oonfirmed 
by  the  commissioners,  who  shall  publish  the 
fact  of  such  commutation  and  the  date 
thereof,  within  the  manor,  in  such  way  as 
they  shall  deem  fit,  and  every  such  «m- 
firmed  agreement  shall  be  binding  on  all 
persons  interested  in  the  said  lands  (a.  23). 

5.  The  appointment  of  valuers  ami  tw/tto- 
iion. — At  the  meetmg  for  conunatation, 
valuers  are  to  be  appointed  for  the  purpose 
of  making  such  valuations,  apportionments, 
and  schedules  as  may  be  necessary  (s.  24), 
and  such  valuers  shall  then  apply  to  the  oom- 
missioners for  instructions  as  to  the  duties 
to  be  performed  by  them,  and  shall  proceed 
to  mske  and  send  into  the  commisaionen 
such  valuations,  apportionments  and  sche- 
dules as  they  shall  require;  and  the  ccmunissi- 
oners  are  to  appoint  an  umpire  (s.  25).  The 
valuers  may  enter  on  the  land  on  pxx>ducing 
an  authority  under  the  hand  and  seal  of  the 
commissioner  or  assistant  commissioner,  and 
make  an  admeasurement  and  valuation  there- 
of (s.  26) ;  andfor  thepurposeof  enabling  the 
valuers  to  proceed,  the  steward  shall  fumifih 
all  necessary  information ;  and  the  steward 
shall  also  send  to  the  commissioiiers  such 
information  as  they  shall  require,  without 
prejudice  to  the  right  of  the  lord  (s.  27). 
The  valuers  are  to  take  the  particular 
circumstances  of  each  case  into  considera* 
tion  (s.  28)  ;  and  as  soon  as  the  valuations, 
apportionments,  or  schedules  shall  have  been 
sent  to  the  commissioners,  they  shall  cause 
a  copy  thereof  to  be  deposited  in  the  hands 
of  the  steward  for  inspection;  and  a  meeting 
shall  be  held  for  hearing  objections,  and  the 
commissioners  or  assistant  commissioners 
shall  at  such  meeting  hear  and  determine 
any  objection  to  the  valuation,  apportion- 
ments, or  schedules  (s.  29),  the  expenses 
of  proceeding  under  the  act  are  regulated 
by  s.  30. 

6.  ti^chedule  of  apportionment. — ^After  re- 
ceipt of  the  valuations,  apportionments,  or 
schedules  so  settled,  the  commissioners  are 
to  cause  a  schedule  of  apportionment  to  be 
made  (s.  31),  which  schedule  maybe  in- 
spected, and  errors  pointed  out ;  and  the 
schedule  shall  then  be  confirmed,  (s.  32), 
copies  thereof  are  to  be  deposited  with  the 
steward  and  the  clerk  of  the  peace,  and  co- 
pies thereof  may  be  furnished  (a.  33) ;  but 
before  confirming  any  agreement  or  ^)por- 
tionment,  the  commissioners  may  give  notice 
to  any  person  who  may  be  interested,  (s. 
34),  and  may  correct  errors,  with  the  con- 
sent of  all  parties  affected  by  such  error. 

7.  Rent-charge  in  lieu  of  numoriai  rights, 
— From  the  Ist  of  January  next  following 
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the  confinnation  d  every  tucb  apportion- 
ment,  the  land*  shall  be  discharged  from 
rents,  finies,  and  heriots,  and  a  rent-charge 
and  fixed  fine,  not  exceeding  5«.  shall  be 
paid  in  lieu  thereof,  the  rent  to  be  calcu- 
lated by  reference  to  com  (s.  86).  The 
schedule  of  apportionment  is  to  specify  in 
what  events  any  rent-charge  is  to  be  in- 
creased or  diminished  (s.  37).  Tenant 
paying  such  rent-charge  is  to  be  allowed 
the  same  in  account  with  his  landlord 
(s.  41),  When  the  rent«charge  is  in  arrear 
for  twenty-one  d^ju  after  the  half-yearly 
days  of  payment^  the  person  entitled  thereto 
may  distrain  (s.  43).  When  the  rent- 
churge  is  in  arrear  for  forty  days  after  the 
balf-yearly  da3rs  of  payment,  and  there  is 
no  sufficient  distress  on  the  premises,  a  writ 
is  to  be  issued,  directing  the  sheriff  to  sum- 
mon a  jury  to  assess  arrears  (s.  44) ;  the 
powers  of  4  and  5  W.  4,  c  22,  (the  appor- 
tionment act)  are  to  extend  to  rent-charges 
under  the  act  (s.  46) ;  but  rents,  fines, 
and  heriots  due  before  the  commutation  are 
not  to  be  affected  (s.  47). 

8.  Vohmtary  eomntutation, — Besides  the 
commutation  of  the  rights  of  whole  manors 
by  these  proceedings,  prorision  is  made  for 
the  commutation  of  the  individual  rights  of 
anyone  or  more  tenants  of  a  manor  (s.  48). 

7.  Vohtntary  enfranchisement. —  So  far 
the  bill  provides  only  for  commutation ;  but 
tlien  povirioa  is  also  made  for  the  enfran- 
chisement of  copyholds,  and  these  we  con- 
eider  the  most  useful  clauses  of  the  bill. 
Any  lord  of  any  manor,  "  whatever  may  be 
his  estate  or  interest  therein,"  may,  with 
the  consent  of  the  eommissioners  under  the 
act,  enfranchise  all  or  any  of  the  lands 
holden  oi  his  manor,  and  any  tenant  may 
accept  such  enfranchisement ;  and  whenever 
flo  many  as  twelve  tenants  shall  agree  with 
the  lord  for  enfranchisement,  it  may  be  ef- 
fected by  a  schedule  of  apportionment,  and 
die  provittons  of  the  act  for  carrying  into 
effect  a  commutation  by  valuers  shall,  so 
fax  as  they  are  applicable,  apply  to  an  en- 
franchisement (s.  49).  Where  such  en- 
franehisem^dt  riiall  not  be  entered  into  by 
an  the  tenants,  or  their  number  shall  be  less 
than  twelve,  an  enfranchisement  may  be 
effected  by  deed  (s.  50).  fi^re  giving 
ihm  consent  to  an  agreement  for  enfran- 
chisement, the  commissioners  are  to  satisfy 
themselves  of  the  title  to  the  manor,  and 
the  expenses  of  the  investigation;  and 
the  expenses  of  the  investigation,  as  well 
as  the  general  expenses,  are  to  be  borne 
by  the  parties  as  may  be  agreed  upon, 
and,  in  defttult,  as  the  eommierioners  shall 


direct  (s.  51).  Power  is  given  to  tenants 
to  defer,  in  certain  cases,  the  payment  of 
the  consideration  for  enfranchisement  until 
the  next  court  at  which  a  fine  would  be 
payable  (s.  53).  When  the  same  becomes 
due,  the  lord  shall  be  entitled  to  the  rent 
and  profits  of  the  land,  and  may  proceed  to 
obtain  possession  thereof  (s.  54).  Power 
is  also  to  be  given  to  tenants  to  defer  pay- 
ment of  the  enfranchisement  consideration 
for  fourteen  years,  paying  interest  at  41. 
per  cent  (s.  65)*  Where  payments  are 
deferred  by  tenants,  provision  is  made  for 
the  benefit  of  lords  being  tenants  for  life, 
(s.  56).  All  enfranchise  lands  are  to  be 
held  under  the  same  title  as  that  under 
which  the  same  were  held  at  the  time  of 
the  enfranchisement;  and  are  not  to  be 
subject  to  the  incumbrances  affecting  the 
manor  (s.  57). 

8.  Enfranchisement  eaneideration.  —  On 
enfranchisement  the  lands  are  to  be  charged 
with  the  consideration,  as  on  a  mortgage  in 
fee  (s.  63).  This  consideration  is  to  be  a 
first  charge  on  such  lands  (s.  64) ;  and  the 
tenant  may  raise  it  by  mortgage  of  the  lands 
for  a  term  of  years  (s.  65).  Where  the 
lord  is  absolutely  entitled  as  tenant  in  fee 
simple,  or  where  as  trustee  for  sale  or  other- 
wise he  can  give  an  effectual  discharge,  the 
monies  for  enfranchisement  are  to  be  paid 
to  him ;  but  where  he  has  a  limited  interest, 
or  is  under  legal  disability,  such  monies,  if 
amounting  to  200/.,  are  to  be  paid  into  the 
Bank  of  England,  under  1  G.  4,c.  35  (s.  66). 
Where  less  than  2U0/.  and  shall  exceed  *20/:, 
the  same  shall  either  be  paid  into  the  Bank 
of  England,  or  to  two  trustees  to  be  nomi- 
nated by  the  respective  parties  (s.  67). 
When  the  same  shall  not  exceed  20/.,  it 
shall  be  paid  to  the  person  entitled  for  the 
time  being  to  the  manor  (s.  68).  Where 
enfranchisement  money  shall  be  paid  to  a 
lord  not  entitled  thereto,  the  enfranchised 
land  shall  continue  liable  (s.  69). 

9.  General  expeneee, —  The  expenses  of 
valuations,  &c.  are  to  be  borne  by  the  te- 
nants, or  by  the  tenants  and  lords,  in  such 
proportions  as  the  commissioners  shall  di- 
rect (s.  58),  and  an  action  may  be  brought 
for  such  expenses  (s.  59).  Copyholders 
having  limited  interest  may  charge  such 
expenses  and  costs  (s.  61);  and  lords  of 
manors  having  a  limited  interest,  or  being 
a  trustee,  have  a  similar  power  (s.  62.) 

10.  Customary  descents  to  cease. — After 
confirmation  of  the  apportionment,  &c.  in 
cases  of  commutation,  the  customary  modes 
of  descent  are  to  cease,  and  the  lands  are  to 
descend,  and  to  be  subject  to  dower  and 
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curtesy  in  like  manner  as  freehold  lands, 
(s.  72). 

11.  Effect  of  enfranchisement, -^  On  en- 
franchisement the  land  is  to  become  free- 
hold, subject  to  the  payment  of  the  enfran- 
chisement consideration,  but  the  common- 
able rights  of  the  tenants  are  to  remain, 
(8.  73) ;  and  nothing  in  the  act  is  to  give 
any  lord  of  a  manor  any  right  to  inclose, 
(s.  74). 

12.  Improvement  of  copyholde.-^BenideB 
these  powers  to  commute  and  enfranchise 
▼aripus  clauses  are  introduced  for  the  im- 
provement of  the  copyhold  tenure.  Power 
is  given  to  tenants  to  grant  rights  of 
way,  &c.  to  lords  of  manors  for  mining 
purposes  (b,  76).  Courts  of  equity  may 
decree  a  partition  of  lands  of  copyhold  or 
customary  tenure  (s.  77).  Lords  of  manors, 
or  their  stewards,  may,  after  3 1  December, 
1841,  hold  customary  courts,  although  no 
copyhold  tenant  be  present  (s.  78) ;  and 
may  make  out  of  the  manor  and  out  of  the 
court,  grants  of  lands  to  be  held  by  copy  of 
court  roll  (s.  79),  and  may  grant  admissions 
out  of  the  manors  and  out  of  court  (s.  80)  ; 
and  after  31st  of  December.  1841,  every 
surrender,  &c.  delivered  to  the  lord  or 
steward,  and  every  fact  proved  to  the  lord 
or  steward  at  any  court  whereunto  a  homage 
shall  not  be  assembled,  shall  be  forthwith 
entered  on  the  court  rolls  (s.  81) ;  and  pre- 
sentments by  the  homage  shall  not  be  es- 
sential to  the  validity  of  an  admission  (s.  82.) 

13.  Arbitration,— Bj  s.  21,  if  any  action 
■.or  suit  shall  be  pending  touching  the  right 

to  or  amount  of  any  fines,  heriots,  or  other 
manorial  rights,  or  touching  the  boundary 
of  any  manor  or  lands,  or  if  any  differences 
shall  arise  whereby  the  making  and  execu- 
ting any  such  agreement  shall  be  hindered, 
such  action,  suit,  or  difference,  may  be  re- 
ferred to  arbitration,  and  all  disputed  boun- 
daries may  be  settled  according  to  the  pro- 
visions of  Stat.  2  &  3  W.  4.  c.  80. 

14.  CoinpuUory  appointment  of  valuers. — 
It  on  the  expiration  of  six  months  after  the 
confirmation  of  any  agreement,  no  valuers 
shall  be  appointed,  or  their  valuation,  ap- 
portionments, or  schedules  shall  not  have 
been  made  and  sent  to  the  officer  of  the 
commissioners,  or  if  any  valuer  appointed 
under  the  act  shall  die  or  become  incapable 
of  acting,  the  commissioners  may  appoint  a 
valuer  or  valuers  (s.  38). 

1 5.  Power  to  examine  witnesses,  ^c.— The 
commissioners,  or  any  assistant  commis- 
sioner, may,  by  summons,  require  the  at- 
tendance of  witnesses,  and  call  for  papers 
and  documents,  and  administer  oaths,  &c 


(s.  39) ;  and  the  commissioners  and  aaabtant 
commissioners  may  order  such  expenses  of 
witnesses,  and  of  the  production  of  books, 
&c.  to  be  paid  by  the  parties,  in  such  pro- 
portion as  they  may  see  fit  (s.  40). 

16.  Payments  to  stewards,  —  All  sams 
payable  to  stewards  under  the  act  shall  go 
to  their  personal  representatives  (a.  70). 

17.  Stamps, -^^o  agreement,  award,0clie- 
dule  of  apportionment,  or  power  of  attorney 
used  under  the  act,  shall  be  chargeable  with 
stamp  duty,  (s.  83.) 

18.  Perjary .--Yslait  evidence,  under  the 
act  is  to  be  deemed  perjury  (s.  84«) 

19.  Exemption, — The  Grown  manors  ol 
the  duchy  of  Lancaster,  are  partially  (a.  88), 
and  the  duchy  of  Cornwall  wholly,  ezdodcd 
from  the  operation  of  the  act  (s.  89). 


THB 

APPOINTMENT  OF  Mb.  VIZARD. 


Some  remark  has  been  made  as  to  the  ap- 
pointment of  Mr.  Vizard  to  the  solicitorBhip 
of  the  Home  Office,  and  the  correspondence 
relating  to  it  has  been  moved  for  and  printed. 
We  have  read  this  correspondence,  and  con- 
sidered its  subject,  and  we  must  say,  that  a 
more  undeserved  attempt  to  detract  fsani 
the  benefit  of  a  public  appointment  we 
never  remember.     When  the  important  du- 
ties connected  with  the  administration  of 
justice  which  are  daily  discharged  by  the 
Home  Office  are  remembered,  we  can  only 
wonder  that  they  have  gone  on  so  loog 
without  a  solicitor  especially  devoted  to 
them.     What  other  department  oi  internal 
administration  is  without  one  ?     It  is  true 
that    the   permanent   Under-Secretary  of 
State  is  usually  (indeed  we  do  not  remem- 
ber an  exception)  selected  from  the  Bar; 
but  has  this  gentleman  so  much  leisure  to 
spare  that  he  can  give  up  his  mind  to  the 
miscellaneous  business  of  thisofiioe  }    Nay, 
if  he  could,  are  there  not  many  occasions 
when  an  experienced  solicitor  would  be  the  . 
better  adviser  ?     But  it  has  been  insinuated 
that  the  proposed  remuneration  of  1500/. 
a- year,  including  payments  to  clerks^  and 
all  expenses,  is  disproportionate  to  the  ser- 
vices to  be  rendered.     By  what  scale  then 
is  this  to  be  measured  ?     By  the  responsi- 
bility incurred,  the  importance  of  the  mat- 
ters advised  on,  the  necessity  to  the  pubhe 
weal  of  good  and  sound  advice,  or  the  re- 
muneration to  similar  officers?     If  these 
considerations  are  to  weigh  at  all  in  the 
question,  surely  the  sum  is  not  very  enor- 
mous, and  a  good  bargain  has  been  made 
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for  the  public.  Butpediapd  it  may  be  said, 
a  solicitor^  and  not  a  barrister,  has  been 
appointed.  We  confess  this  is  the  very 
thing  about  the  appointment  which  we  most 
like.  We  willingly  admit,  and  would,  if 
necessary,  enforce  the  full  claims  of  the  bar ; 
but,  surely,  they  are  on  the  score  of  appoint* 
ments^  not  an  ill-used  race.  To  them  be- 
longs the  exclusive  right  to  a  good  half  of 
the  most  valuable  patronage  which  the 
Crown  has  to  bestow,  and  where  they  have 
no  exclusive  right,  they  usually  beat  out  all 
other  candidates  from  the  field,  llius  it  is 
they  occupy  so  distinguished  a  position  in 
the  countiy  ;  but  is  it  not  of  great  advan- 
tage to  the  state  to  give  some  share  of  the 
prizes  of  the  profession  to  its  other  branch  ? 
Does  it  not  tend  to  elevate  their  character, 
and  increase  their  efficiency  ?  Is  there  no 
public  benefit  in  every  now  and  then  giving 
a  distinguished  solicitor  a  public  situation 
of  this  )and,  even  if  accompanied  with  the 
enormous  pay  of  1500/.  a-year  ! 

We  say  not  a  word  as  to  the  peculiar 
fitness  of  Mr.  Vizard  for  the  office,  because 
this  is  a  point,  so  far  as  we  know,  that 
has  not  been  called  in  question  by  any  body. 
Ifivery  one  knows  that  he  is  an  able,  expe- 
rienced, and  honourable  man. 


PRACTICAL  POINTS  OF   GENERAL 

INTEREST. 


FBODUCTION  OV  BOOKS. 

Thb  following  point  may  be  useful: — 
The  Lord  Chancellor  said  that  it  was  now 
a  well-established  rule  that  if  a  defendant 
in  his  answer,  after  admitting  the  possession 
of  books  and  papers  relating  to  the  matters 
in  question,  stated  that  those  books  and  pa- 
pers were  in  constant  use  in  his  business,  and 
neoessary  for  that  purpose,  the  court  would 
in  the  first  instance  give  credit  to  that  state- 
ment, and  order  that  they  should  be  pro- 
duced to  the  plaintiflF  at  the  place  of  business 
at  which  they  were  in  use,  and  that  if  the 
plaintiff  did  not  obtain  a  satisfactory  inspec- 
tion of  them,  then  it  was  open  to  him  to 
come  to  the  court  for  a  further  order. 
Grans  ▼.  Cooper,  4  MyL  &  C.  263. 


NEW  BILLS  IN  PARLIAMENT. 

CHAaiTABLE  TRUSTS. 

This  18  a  bill;lo  facilitate  the  transfer  of  real 
and  personal  property  held  in  trust  for  chari- 
table purposes.  It  recites  that  it  is  expedient 
to  facilitate  throughout  all  parts  of  her  Ma- 
jesty's dominions  the  transfer  of  real  and  per- 


sonal estate  held  la  use  or  trust  for  charitable 
purposes;  it  is  therefore,  proposed  to  be 
enacted, 

1.  That  where  any  lands,  tenements  or 
hereditaments  of  freehold  tenure,  sums  of 
money,  chattels,  securities  for  money,  or  other 
personal  estate  are,  is  or  shall  he  vested  in  any 
person  or  persons  for  any  estate  or  interest 
whatsoever,  in  trust  for  any  charitable  use  or 
purpose  whatsoever,  and  such  person  or  per- 
sons shall  die  or  lawfully  discontinue  to  act  in, 
or  be  lawfully  removed  or  displaced  from,  the 
exercise  of  any  such  trust,  and  a  new  trustee  or 
trustees  of  such  real  or  personal  eststte  shall 
have  been  nominated  and  appointed  in  his  or 
their  stead  by  the  court  or  courts,  person  or 
persons,  body  or  bodies  politic  or  corporate, 
competent  or  duly  authorised  to  make  such 
appointment,  then  and  in  every  such  case,  and 
by  virtue  of  such  nomination  and  appointment 
alone,  and  without  any  deed  or  instrument  of 
conveyance  or  assignment  for  that  purpose 
whatsoever,  such  lands,  tenements  and  here- 
ditaments and  such  personal  estate  shall  forth- 
with be  and  be  deemed  to  be  vested  in  severalty 
or  in  joint-tenancy  (as  the  case  may  require) 
in  such  new  trustee  or  trustees  as  aforesaid, 
either  alone  or  jointly  with  the  surviving,  con- 
tinuing or  other  trustee  or  trustees  (if  any)  of 
the  same  lands,  tenements  and  hereditaments 
and  personal  estate,  upon  and  for  the  trusts, 
intents  and  purposes  then  affecting  the  same, 
as  fully  and  effectually  to  all  intents  and  pur- 
poses whatsoever  as  under  or  by  virtue  of  any 
deed  or  deeds,  instrument  or  instruments  of 
conveyance  or  assignment  heretofore  in  that 
behalf  accustomed  or  deemed  requisite  to  be 
made  and  executed. 

2.  That  whensoever  any  such  new  trustee  or 
trustees  as  aforesaid  shall  have  been  appointed 
by  any  court  of  competent  jurisdiction,  an  office 
copy  of  the  order  or  orders  making,  confirming 
or  manifesting  such  appointment,  under  the  seal 
of  the  Court  bv  which  such  order  is  or.i|ur- 
ports  to  be  made,  shall  be  received  as  sufficient 
evidence  of  such  appointment  in  all  courts* 
places  and  proceedings  whatsoever. 

3.  That  where,  according  to  any  laws  now 
in  force,  the  conveyance  or  assignment  of  any 
such  real  or  personal  estate  as  aforesaid  ought 
to  be  registered,  enrolled  or  recorded  in  any 
registry  office  in  England,  Wales  or  Ireland, 
or  in  any  registry  office,  court  or  other  place 
in  Scotland,  or  any  of  the  dominions,  planta- 
tions or  colonies  belonging  to  her  Majesty, 
then  and  in  every  such  case  a  memorial  or  cer- 
tificate, written  on  paper  or  parchment,  of  the 
appointment  of  any  new  trustee  or  trustees  of 
such  real  or  personal  estate  shall  be  registered  in 
the  registry  office,  court  or  place  wherein  and 
within  such  time  as  such  conveyance  or  assign- 
ment ought  now  by  law  to  be  registered  ;  and 
that  the  registry  hereby  directed  to  be  made 
shall  have  such  and  the  same  effect  and  opera* 
tion,  to  all  intents  and  purposes  whatsoever, 
as  the  due  or  timely  registry,  enrolment  or  re- 
cording of  such  conveyance  or  assignment  as 
last  aforesaid  would  now  by  law  have  or  be 
deemed  to  have. 


438 


Law  of  AiUimtffS* 


LAW  OF  ATTORNEYS. 


WHBN  mV-ADBCkSaiOir  VBCBBSAET. 

AvoTHBB  case  has  been  decided  on  the  ef- 
fect of  the  37  Geo.  3,  c.  90,  the  diet  seo- 
tion  of  ^gdiich  deckres  the  admissioa  of  an 
nttorney  to  be  null  and  void  in  case  he 
neglects  to  take  out  his  certificate  for  one 
^hole  year,  but  providing  for  his  re-admis- 
sion on  payment  of  the  duty  accrued  since 
ike  ej^Htation  of  the  last  certificate,  ThnB, 
evidently  (we  should  infer)  confining  the 
enactment  to  cases  in  which  the  attorney 
had  already  practised,  and  not  to  cases  in 
which  there  had  been  a  mere  admission, 
without  any  certificate. 

The  case  arose  on  a  bill  of  exchange, 
drawn  by  Mr.  Chambers  for  1 000/.,  indorsed 
by  Mr.  Wilton,  an  attorney,  to  the  plaintiff. 
Middleion,  The  bill  remained  in  Mr.  Wil- 
ton's hands  till  after  it  became  due,  and, 
consequently,  any  defence  which  the  drawer 
could  make  against  Mr.  Wilton  for  want  of 
consideration  was  applicable  to  the  present 
holder  of  the  bill.  The  substance  of  the 
facts,  as  to  Mr.  Wilton,  were,  that  he  was 
admitted  on  the  Roll  of  the  Court  of  King's 
Bench  in  1 810,  and  also  in  Chancery  in  the 
same  year,  but  did  not  take  out  any  certifi- 
cate till  1813.  He  afterwards  ceased  to 
take  it  out,  and  after  the  lapse  of  two  years, 
was  re -admitted  in  the  Court  of  King*s 
Bench.  He  again  omitted  to  take  out  his 
certificate,  and,  after  three  years  had  passed, 
applied  to  be  admitted,  and  was  accordingly 
admitted  in  1^26,  for  the  first  time,  in  the 
Court  of  Common  Pleas. 

The  case  came  before  the  Court  on  de- 
murrer. The  authorities  cited  on  the  one 
side  were,  Wilton  v.  Chambers,  7  Ad.  &  £1. 
524  ;  Ex  parte  Chambers,  in  re  Wilton,  2 
Keene  497 ;  Paget  v.  Chambers,  5  Bing. 
N.  C.  630.  And  on  the  other.  Ex  parte 
Nicholas,  6  Taunt.  408  :  Ex  parte  Matson, 
2  Dowl.  &  Ky.  239;  Ex  parte  Cunningham, 
I  Bing.  91. 

It  will  be  observed  by  the  following  judg- 
ment of  the  Court,  that  the  30th  section  of 
37  G.  3,  c.  90,  imposing  penalties  for 
acting  without  a  certificate,  and  rendering 
the  party  incapable  of  recovering  his  fees, 
was  mainly  dwelt  upon ;  but  Mr.  Justice 
Bosanquet  referred  to  the  31st  section  ;  aod 
the  Chief  Justice  expressly  said,  that 
the  attorney  was  at  liberty  to  abstain  firom 
taking  out  his  certificate  if  he  thought 
l)roper.  "  He  was  not  bound  to  take  out  his 
certifiaate  immediately  on  his  admission  ;  but 
from  the  time  when  he  begins  to  take  it  out. 


he  must  wniimse  to  do  so,  or  fbe  €Oiiae* 
qvenoe  is  that  he  ceases  to  he  an  mUatmef," 
The  following  is  the  judgment : 

T^ndal,  C.  J.— This  is  an  action  on  a  bill  of 
exchange,  drawn  by  Henry  Wilton  on  the  de- 
fendant, and  accepted  by  bioi,  and  indorsed 
by  Wilton  to  the  pJaintiff.  The  answer  made 
to  the  action  is,  that  the  bill  was  given  for 
work  and  labour  performed  by  Wilton  as  an 
attorney  and  solicitor,  and  that,  at  the  time 
when  that  work  was  done,  either  Mr.  Wilton, 
the  attorney,  was  uncertificated,  and  there* 
fore  conld  not  sue  or  prosecute  or  bring  any 
action  in  respect  of  costs,  or  that  he  was  not 
aa  attorney  at  all.  The  words  of  the  act  of 
37  Geo.  3,  c.  90,  s.  30.  which  inflicU  a  penalty 
of  50/.  upon  a  person  improperly  acting  aa  an 
attorney,  and  those  of  the  2d  Geo.  2,  c.  23, 
8.  24,  and  of  the  subsequent  acts  of  the  22d 
Geo.  9,  c.  46,  s.  12,  which  prohibits  a  person 
from  suing,  not  bdag  an  admitted  attorney, 
are  material,  if  It  appears  that  Mr.  Wilton  was 
in  either  predicament  when  his  work  was  per- 
formed, as  to  the  consequences  which  will 
arise.  It  does  not  appear  to  me  that  the  de- 
fence ranges  itself  within  the  principle  of  that 
class  of  cases,  where  it  has  been  alleged  that 
the  consideration  was  illegal,  as  in  cases  under 
the  Stock-Jobbing  Act,  or  under  the  statutes 
directed  against  gaming  or  usury;  but  the 
ground  of  the  defence  is  this,  that  Mr.  Wilton 
never  could  have  sued,  for  that  the  giving  the 
bill  of  exchange  was  a  voluntary  act  done  by 
the  defendant,  without  any  consideration  at 
all,  and  that,  as  it  was  a  mere  promissory  and 
executory  act,  the  plaintiflf  cannot  recover. 
The  question  is,  therefore,  whether,  on  the 
result  of  these  pleadings,  Mr.  Wilton  is  she^vn 
to  be  either  in  the  position  of  an  uncertificated 
attorney,  or  of  an  un-admitted  attorney,  at  the 
time  when  this  work  was  done.  As  to  the  first 
point,  U  appears  to  me,  that  there  is  no  ground 
at  all  for  contending,  on  Uie  pleadiagis,  that 
audi  was  his  situation.  There  is  an  allegation 
that,  in  Hilary  Term  1826,  Mr.  Wilton  was 
admitted  for  the  first  time  an  attorney  of  the 
Court  of  Common  Pleas,  and  that,  in  the 
month  of  March  following,  he  took  out  his 
certificate,  and  regularly  renewed  it  dwing 
the  years  1826,  1827,  and  down  to  the  year 
1831,  within  which  time  the  work,  as  an  attor- 
ney, was  performed.  There  is  no  ground  for 
saying,  therefore,  that  he  was  an  uncertificated 
attorney.  That  reduces  the  question,  then,  to 
tills  simple  polntj-^Was  he,  or  was  he  not,  an 
admitted  attorney?  The  general  progress  of 
Mr.  Wilton  through  the  different  Courts  of 
Law  is  this.  In  April  1810,  he  was  origmany 
]  admitted  in  the  Court  of  Chancery,  and  in  the 
same  year  he  was  admitted  in  the  Court  of 
King's  Bench.  For  some  years  he  did  moi  take 
out  his  certificate,  and  he  was  at  liberty  to  abstain 
from  doing  so,  M  he  thovghl  proper.  He  was 
not  bounato  take  out  his  certificfite  immedSatdy 
on  his  admission  s  but  from  the  lime  when  he 
begins  to  take  it  out  he  must  continue  to  do  so, 
or  the  consequence  is,  that  he  ceases  So  be  an 
attorney.    On  the  1 0th  April  181^^  he  took  out 
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Mm  eer^ficatefor  the  first  time,  and  he  went  on 
iakiog  it  out  for  some  time,  but,  ia  the  year 
1823,  it  became  necessary  for  him  to  be  re- 
admitted, and  he  went  into  the  King's  Bench, 
and  in  Trinity  Term  he  was  admitted  an  attor- 
ney of  that  Uourt,  observing  all  those  forms 
wliich  the  law  requires— paying  the  arrears  of 
duty,  and  sudi  a  penalty  as  the  Court  thought 
proper  to  inflict.    Then  he  did  not  take  out  his 
certiScate  for  more  than  a  year,  and  according 
to  a  decision  of  the  Court  of  King's  Bench,  he 
ceased  to  be  an  attorney  of  that  Court.    At  that 
time,  then,  he  was  off  the  rolls  of  every  court; 
and  so  the  matter  rested  until  the  20th  Janu- 
ary, 1826,  when  he  took  out  his  certificate. 
It  seems  that  this  was  merely  inoperative,  more 
than  a  year  banng  elapsed  since  his  admission, 
but  in  Hilary  Term,  he  comes  to  this  Court, 
and  he  is  admitted'  an  attorney,  and  the  plead- 
ings state,  not  that  he  came  hers  claiming  to 
be  re-admitted,  or  that  he  was  an  attorney  of 
any  other  Court,  but  taking  the  result  of  the 
pleadings  together,  it  seems  that  he  was  origin 
nally  admitted  on   his  articles  of  clerkship, 
which  are  stated  to  be  enrolled  in  the  King's 
Bench,  and  that  they  were  brought  here,  and 
he  was  here  admitted  without  the  payment  of 
any  additional  duties.    Ther^  we  have  him 
admitted  an  attorney  in  Hilary  Term,  1826,  in 
this  Court,  and,  in  the  March  following,  he 
takes  out  a  certificate.    In  Michaelmas  Term, 
1826,  he  goes  into  the  Court  of  Chancery  and 
is  re-admitted  there,  under  what  particular 
circumstances  it  is  now  unnecessary  to  inquire, 
and  that  is  an  account  of  his  character  as  an 
fttorney,  and  of  his    progress  through  the 
Courts,  up  to  the  time  when  the  business,  the 
consideration  of  this  bill,  was  done ;  and  it  is 
said,  that,  on  the  face  of  the  pleadings,  we 
must  hold  that  admission  to  be  a  void  admis- 
sion.   I  think,  however,  that  there  is  no  ne- 
cessity, from  what  appears  on  the  rejoinder  to 
say,  that  the  admission  which  was  certainly 
de  facto,  was  not  an  admission  dejure.    The 
allegation  is,  '*that  he  was  admitted  on  his 
articles  of  clerkship,  enrolled  in  the  King's 
Bench,  under  which  he  was  sworn,  and  ad- 
mitted in  that  Court  in  1810,  and  in  1823." 
But  then  it  is  said,  '*  that  he  was  admitted  in 
this  Court  without  the  payment  of  any  further 
duty,  according  to  the  form  of  the  statute  in 
that  behalf."    Undoubtedly  this  is  a  very  vague 
expression  in  the  rejoinder,  because  it  is  ap- 
plicable either  to  a  further  duty,  payable  after 
a  previous  admission,  or  to  the  duty  of  25/., 
which  would   be  payable  under  the  General 
Si  amp  Act,  upon  a  general  new  admission.    I 
have  already  s^id  that  there  is  no  reason  for 
holding  that  the  admission  in  this  Court  was  a 
re-admission,  and  I,  therefore,  reject  that  ap- 
plication of  the  words  used,  as  inconsistent. 
Then  we  find  in  the  Stamp  Act,  a  provision, 
thai  upon  the  admission  of  any  person  to  act 
as  an  attornev  or  solicitor  in  England,  there 
shall  be  payable  a  duty  of  25/.    For  any  thing 
that  appears  to  the  contrary,  the  nonpayment 
of  the  duty,  if  none  was  paid,  might  have  been 
supplied  in  the  interval  between  the  admission 
and  the  present  time,  and  I  am  not  aware  of 


any  authority  which  provides,  thai  if  it  was 
not  paid  at  the  time  of  the  admission,  that  de- 
fect may  not  be  supplied  by  the  subsequent 
addition  of  the  stamp  to  the  document ;  and  I 
think  that  the  operation  of  the  act  is  not  to 
make  the  deed  void,  but  only*  that  unless  the 
proper  stamp  is  put  upon  the  deed,  it  shall 
not  be  produced  in  evidence.  It  seems  to  me 
then,  that  it  would  be  drawing  a  conclusion 
which  we  are  not  compelled  to  draw,  and  which 
we  are  certainly  not  inclined  to  draw,  unless 
it  is  necessary,  if  we  were  to  say  that  this  was 
an  admission  ipso  facto  void.  Judging  only 
from  the  facts  as  they  appear  upon  the  record, 
we  feel  ourselves  bound  to  declare  the  admis- 
sion, tlierefore,  not  void,  and  that,  therefore, 
the  consideration  for  this  bill  is  good,  and  that 
the  plaintiff  is  entitled  to  judgment. 

Bosanquet,  J.,  after  going  over  some  of  the 
same  grounds,  advertea  to  the  31st  section  of 
37  Geo.  3,  c.  90,  and  said ''  that  section  relates 
to  the  re-admission  of  persons,  who  in  conse- 
quence of  their  not  having  taken  out  their  cer- 
tificates, have  ceased  to  enjoy  the  benefit  of 
their  admission  and  enrolment,  to  which  other- 
wise they  would  be  entitled,  and  then  there  are 
provisions  that  if  any  person  shall  have  ne- 
glected to  lake  out  his  certificate  for  one  year, 
he  may  be  re-admitted;  but  it  must  be  upon 
payment  of  the  duty  which  shall  have  accrued 
since  the  expiration  of  the  last  certificate,  and 
such  further  penalty  as  the  Court  may  direct; 
but  several  decisions  have  determined  that  the 
necessity  of  paying  the  arrears  applies  to  cases 
of  neglect. 

CoUtnan  and  Erskine,  J  J.,  concurred. 

Middleton  v.  Chambers,  8  Dowl.  545, 


OBJECTIONS  TO  LOCAL  COURTS. 


Wb  understand  that  several  important 
returns  will  be  moved  for,  in  order  to  shew 
the  effect  of  the  changes  in  the  law  and 
practice  since  the  introduction  of  Lord 
Brougham's  Local  Courts  Bill  in  1833.  It 
18  important  that  all  the  facta  should  be 
submitted  to  parliament  before  the  bill  ia 
allowed  to  pass.  Amongst  other  things, 
full  consideration  should  be  given  to'  the 
result  of  the  great  alteration  made  in  the 
costs  of  actions  for  debts  under  20/.  The 
costs  of  the  writ  of  summons  are  as  low  as 
possible,  except  that  the  sum  paid  for  aign- 
ing  and  sealing  the  writ  might  be  reduced. 
The  costs  of  the  writ  of  trial  are  also  mode- 
rate, except  in  cases  where  the  witnesses 
are  numeroua ;  a^  under  no  system  can 
the  expence  of  witnesses  be  avoided.  It  is 
remarkable  alao,  that  not  more  than  two 
or  three  cases  in  a  hundred  proceed  to 
actual  trial ;  and  a  multitude  of  debts  are 
paid  on  the  mere  threat  of  an  action. 

From  a  pamphlet,  of  which  we  have  re- 
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Objectiont  to  Local  Courts. 


ceived  a  copy,  but  which  was  not  published, 
containing  '^A  snmmaiy  of  the  principal 
objections  to  Lord  Broogham's  Local  Courts 
Sill;"  we  extract  the  following  very  able 
remarks,  touching  the  retpectability  of  the 
.  legal  profession,  involved  in  the  establish- 
ment of  the  proposed  scheme,  and  the  ad- 
vantage of  the  system  of  London  agency. 

**The  advantagre  of  a  metropolitan  system  is 
to  be  found  in  the  learning  and  respectability 
of  the  bar,^  which  the  public  are  much  more 
interested  in  upholding  than  is  commonly  sup- 
posed.    It  is  not  simply  the  check  they  form 
upon  the  bench  in  arbitrary  times,  but  the 
check  they  form  upon  litigiousness  and  petti- 
fogging  in  all  times,  to  which  we  more  parti- 
cularly allude.    Where  the  barrieteris  the  me- 
dium through  which  alone  the  judge  can  be 
approached,  and  it  has  grown  into  a  custom  to 
take  no  important  step  in  a  law  suit  without  a 
barrister's  opinion  upon  the  case,  it  is  obvious 
that  the  freouency  and  character  of  le^cal  pro- 
ceedings will  very  greatly  depend  on  his  beinjr 
superior  to  sinister  motives,  and  duty  qualified 
to  advise  his  clients  properly.    Now  a  central- 
ised  system  holds  out  many  allurements  to  men 
of  rank,  talent,  and  finished  education  to  enter 
the  profession,  which  would  be  found  wanting 
in  a  local  system  j  the  prizes  are  bigher,  and 
most  men  of  the  higher  order  of  minds  find  an 
irresistible  attraction  in  a  metropolis.  Recruits 
of  this  kind  give  weight  and  name  to  the  bar. 
and  a  body  is  seldom  undistinguished  by  self- 
respect  when  it  finds  itself  reB{»ected  by  the 
world.    As  to  legal  attainments,  the  result- 
ing division  of  labour  affords  the  best  possible 
guarantee  for  them.    A  provincial  lawyer  is 
generally   a  jack-of-all- trades,    pursuing    all 
descriptions  of  practice — common  law,  equity, 
criminal    law,    conveyancing— at  once,    and 
therefore  capable  of  giving  a  safe  opinion  upon 
none.    )n  London,  on  the  contrary,  the  opinion 
of  a  first-rate  practitioner  in  any  given  branch, 
may  be  taken  as  a  pretty  sure  index  of  the  pro- 
bable decision  of  the  Court,  and  the  numl^er  of 
cases  thus  stopped  in  their  onward  path  to- 
wards litigation  is  astonishing.    It  has  been 
stated  by  Professor  Park,  of  King's  College, 
that  of  the  cases  submitted  for  Mr.  Preston's 
opinion  during  thirty-three  years  (amounting 
to  about  40,0()0  in  the  whole),  not  abuve  three 
per  cent,  went  on  to  judicial  litigation.    •  Here 
then  (we   say  with  Mr.  Park)  is  a  statistical 
proof  from  individual  practice  of  the  immense 
amount  of  the  iUent  operation  of  the  law  in 
this  country.    And  yet,  let  it  be  recollected, 
that  in  this  country,  in  which  the  bar  is  not 
accessible  to  the  public,  as  in  France  and 
elsewhere,  no  case  comes  before  counsel  un- 
less it  is  too  difficult  to  be  resolved  bv  the  law- 
yer in  the  first  degree,  namely,  the  solicitor.' 
And  this  leads  us  to  add  a  word  as  to  the  ex- 
pediency of  keeping  up  the  respectabilitv  of 
solicitors,    which  local  courts  and   low  tees 
cannot  fail  to  depreciate.  In  this  case  the  poor 
would  be  the  first  sufferers,  as  they  seldom  re- 
f ort  to  any  other  le^al  adviser  than  a  solicitor  • 


on  him,  consequently.  It  almost  always  depends 
whether  a  petty  dispute  shall  be  amicably 
arranged,  or  a  ruinous  law-suit  be  proceeded  in. 

"  We  presume,    that  it  is  hardly  neces- 
sary  to  point  out  how  intimately  this  topic 
is  connected  with  uniformity;    for  the  con- 
nection is  as  evident  as  it   Is  indissolabk. 
I  Uncertain    laws     make    ignorant   and    di8» 
I  honest  lawyers,  because,  when  law  Is  nacer- 
j  tain,  a  man  may  give  bad  advice  with  impu- 
nity ;  and  ignorant  and  dishonest  lawyers  make 
uncertain  laws,  not  only  by  their  own  imme- 
diate perversion  and  chicanery,  but  by  afford- 
iug  no  adequate  materials  for  the  bench ;  for 
we  shall  hardly  get  learned  and  upright  judges 
from  an  ignorant  and  pettifogging  bar. 


^'  The  inherent  advantage  of  a  metropolitan 
system  is,  the  facility  it  affords  for  the  forma, 
tion  of  a  good  system  of  agency,  or,  in  other 
words,  for  a  division  of  labour  in  law.    The 
example  of  the  bankers*  clearing-house  affords 
an  apt  and  familiar  illustration.    If  a  London 
banker  were  obliged  to  send  a  clerk  on  a  dis- 
tinct errand,  with  every  bill  or  cheque  that 
might  be  brought  to  the  banking-house,  not 
only  would  much  valuable  time  be  lost,  but  he 
would  be  obliged  to  have  a  great  many  more 
clerks  on  his  establishment,  and  would  of 
course  require  to   be  remunerated  in  some 
shape  or  other  by  his  customers.    By  the  sim- 
ple expedient  of  a  clearing-house,  one  clerk 
does  in  an  hour  what  might  otherwise  occupy 
twenty  for  a  day.    Now  London  may  be  re- 
garded, in  some  sense,  as  the  great  legal  clear. 
ing-hou6e ;  and  the  slightest  attention  to  tlie 
nature  of  legal  proceedings  and  the  mode  of 
conducting  actions,  will  show  that  the  commu- 
nity is  very  greatly  benefited  by  the  circum- 
stance. 

"  Both  before  and  after  an  action  is  brought 
to  trial,  the  parties  or  their  attorneys  have  ne- 
cessarily  frequent  occasion  to  communicate ; 
they  have  not  merely  the  ordinary  pleadings  to 
exchange  and  the  ordinary  notices  to  give,  but 
various  incidental  matters,  commonly  termed 
interlocutory,  are    constantly    occurring,    in 
respect  of  which  meetings  and  communications 
must  take  place.    Many  of  these  meetings, 
too,  must  take  place  in  the  presence  of  the 
judge.    A  party,  for  instance,  makes  a  false 
step,  and  wishes  for  an  opportunity  of  retriev- 
ing it,  or  requires  an  enlargement  of  the  time 
within  which  it  is  in  strictness  incumbent  on 
him  to  pleud  or  go  to  trial ;  in  either  of  these 
cases  due  notice  would  be  given  to  the  adver- 
sary,  and  the  point  would  be  decided  in  the 
presence  of  both  parties  by  the  judge.    The 
number  of  such  interiocutory  applications  is 
very  large  under  all  systems,  but  it  is  generally 
found  to  be  largest  where  the  fewest  steps  are 
specifically  marked  out,— for  the  simple  rea- 
son, that,  where  precise  rules  are  wanting,  the 
parties  have  no  alternative  but  to  apply  for  the 
equitable  interposition  of  the  judge.     Under 
any  local  system,  the  grievance  of  these  inter- 
locutory applications  would  be  intolerable ;  for 
every  process,  pleading,  summons,  and  notice. 
to  be  served  or  delivered,  a  distinct  journey 
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tniist  be  taken  by  the  attorney  or  his  clerk ; 
and  in  erery  case  of  application  to  a  judge,  the 
party  applying,  (or  botn  parties,  if  the  applica- 
tion be  opposed,)  must  repair  to  that  part  of  the 
country  in  which  the  judge  may  be  sitting  at  the 
time,  and  wait  tiU  he  is  at  leisure  to  attend  to 
them.  All  this  is  avoided  by  our  present  sys- 
tem of  agency :  the  moment  a  country  attorney 
Is  retained  to  prosecute  a  suit,  he  authorises 
his  agent  in  town  to  do  all  that  may  be  necessary 
In  the  course  of  it ;  the  attorney  employed  to 
defend  it  does  the  same ;  and  all  future  com- 
munications as  to  the  formal  steps  preceding 
and  following  the  actual  trial,  are  almost  ex- 
closively  confined  to  the  l/ondon  agents  of  the 
two.  The  London  agents  have  various  modes 
of  lightening  labour,  besides  those  which  the 
having  offices  in  each  other's  immediate  vici- 
nity supplies,  and  the  good  understanding  pre- 
vailing amongst  them  is  perhaps  as  beneficial 
to  the  suitors  as  to  themselves.  For  instance, 
we  believe  it  to  be  a  rule  with  respectable 
agency  firms,  never  to  take  advantage  of  an 
omission  of  mere  form,  where  no  real  interests 
are  affected  by  it ;  and  we  know  that  it  is  by 
no  means  uncommon  for  equitable  arrange- 
ments of  the  matter  in  difference  to  be  pro- 
posed and  completed  by  them.  But  the  most 
prominent  advantage  of  the  system  is  the  ease 
and  cheapness  of  interlocutory  applications. 
The  judge  is  close  at  hand  in  a  fixed  place ; 
under  the  new  arrangements  one  is  always  in 
town ;  and  that  one  is  a  member  of  the  metro- 
politan court,  thus  insuring  a  certain  degree 
of  uniformity,  which  is  little  less  important  in 
decisions  upon  points  of  practice  than  in 
decisions  upon  contested  questions  of  right. 
With  regara  to  agents'  charges,  we  shall  only 
stop  to  notice  one  error  relating  to  them.  It 
is  not  true  that  the  employment  of  an  agent 
adds  any  thing  to  the  costs ;  the  attorney  ori- 
ginally employed  pays  the  agent  out  of  his  own 
Eocket,  and  charges  the  client  even  less  than 
e  would  be  oblij^ed  to  charge  if  he  transacted 
the  same  business  in  person.  This,  however, 
is  comparatively  immaterial  to  the  argument, 
which  }a  amply  supported  by  proof  that  all  the 
business  arising  out  of  an  action,  except  the 
actual  trial,  mai^  be  done  better  and  with  less 
loss  of  time  where  a  good  system  of  agency 
prevails." 

We  think  these  are  very  important  topics 
of  consideration,  and  there  are  others  in  the 
same  pamphlet  to  which  we  shall,  if  neces- 
sary, call  the  attention  of  our  readers. 

STUDENTS  CORNER. 

FINB, 

j4*  by  his  will  devised  certain  real  property 
to  B,  for  life,  and  after  her  death  to  his  right 
heirs.  Upon  the  death  of  B.  a  person  having 
no  title,  took  possession,  and  levied  a  fine  in 

1823.  D.,  who  was  the  right  heir,  died  in 

1824,  leaving  E.,  an  in/ant  son,  him  surviving, 
who  attained  his  majority  in  April,  1839. 
Poes  the  fine  bs^r  E.  from  bringing  an  action  ? 

Y.  2. 


TKNANr  FOR  LIFE. — APPOINTMENT, 

A  tenant  for  life  has  a  power  to  appoint 
certain  property  among  children,  and  m  de- 
fault of  appointment,  the  property  is  to  go  to 
the  children  equally;  one  of  them  becomes 
bankrupt,  and  after  obtaining  his  certificate 
has  a  snare  of  the  property  appointed  to  him 
under  the  power :  does  it  pass  to  his  assignees 
or  not  ?  A.  B» 


SELECTIONS 
FROM  CORRESPONDENCE. 


EXAMINATION  QUESTIONS. 

J.  E«,  at  p.  412,  anti,  feels  some  difficulty 
in  solving  one  of  the  questions  put  at  the  last 
examination;  and  I  think  the  follo#ing  will 
furnish  an  answer  to  the  point  there  raised^ 
It  appears  from  1  Prest.  Abs.  186,  that  though 
D,  had  once  renounced  probate  of  B,'b  will, 
he  having  survived  his  co-ejpecutor,  it  again  be- 
comes necessary  for  him  to  renounce  or  prove 
the  will  of  B.,  m  the  latter  of  which  cases  he 
will  be  the  proper  part^  to  assign  the  term. 
Should  he,  however,  again  renounce,  then  the 
executors  of  C,  the  proving  executor,  are  the 
persons  to  call  on  for  an  assignment.  In  case 
C.  should  have  died  intestate,  (or  having  ap- 
pointed executors,  they  should  disclum  the 
executorship  under  ^.'s  will  be/ore  proving 
their  testator's  will;  Cro.  Jac.  614;  Freem. 
K.  B.  Rep.  520,)  then  I  conceive  that  adminis- 
tration, ae  bonis  non,  will  become  necessary 
to  be  taken  out  to  B,,  and  such  administrator 
will  be  the  representative  of  the  term,  f^ide 
Watkius's  Conveyancing,  8  ed.  pp.  436  to  439. 
I  apprehend  that  the  disclaimer  being  by  deed 
does  not  alter  the  case.  T.  J.  B. 


MORTGAOBB  IN  FEB. 

A  mortgagee  in  fee  with  trusts  for  sale  died 
about  ten  years  ago,  intestate  as  to  the  mort- 
gaged estate,  leaving  an  infant  his  heir  at  law, 
who  has  within  a  few  months  past  attained  21, 
and  has  proceeded  to  a  sale  at  the  request 
of  the  executors.  The  estate,  consisting  of 
houses  in  a  manufacturing  part  of  the  coun- 
try, is  much  reduced  in  value,  and  considera- 
bly below  the  amount  of  principal  and  interest. 
Under  these  circumstances,  it  is  suggested 
that  an  amendment  might  be  made  in  the 
law  by  a  short  act  of  parliament,  declaring 
that  all  estate,  interest,  and  authority  of  the 
mortgagee  should  vest  in  his  executors  or  ad- 
ministrators, who  are  always  entitled  to  receive 
the  mortgage  money.  What  reasonable  objec- 
tion could  be  raised  to  such  proposed  altera- 
tion ?  T.  W. 


MOOT  POINTS. 


WILLS  ACT. — REVOCATION  BT  MARRIAGE. 

By  the  1  Vict.  c.  26,  s.  13,  it  is  enacted, 
"  that  every  will  shall  be  revoked  by  marriage, 
except  a  will  made  in  exercise  of  a  power  of 
appointment,  when    the    estate  thereby  ap. 
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poloted  would  not  in  de/ouii  ofwch  appoint^ 
ment  pass  to  the  heir,  customary  Leir,  execu- 
tor or  administrator,  or  the  next  of  kin  under 
the  statute  of  distributions/'  Now  it  would 
appear  that  the  legislature  had  in  view  in  the 
formation  of  this  section,  chiefly  to  make  pro- 
vision for  the  offspring  of  the  marriage ;  and  if 
this  view  be  correct,  then  where  the  children 
would,  by  the  instrument  creating  the  power, 
clearly  be  entitled  to  the  estates  devised,  in 
case  such  power  should  not  be  exercised,  then 
it  may  be  presumed  that  if  the  party  exercise 
his  power,  and  aftenvards  marrv,  such  will 
would  be  revoked.  In  a  case  which  has  re- 
cently come  under  mv  notice,  A.  in  1839,  had 
an  estate  settled  on  him  to  such  uses  as  he 
should  appoint,  and  in  default  of  appointment 
to  hi»  cWdren  who  might  be  living  at  the  time 
of  his  dftcease  in  fee.  A  short  time  afterwards,  | 
he  made  his  will,  duly  executed  and  appointed 
the  estate  to  B.,  a  stranger,  in  fee.  In  1840,  he 
married  and  has  issue,  a  son  t  and  the  question 
now  arises  whether  such  appointment  is  not 
by  an  equitable  construction  of  the  above  sec- 
tion revoked  by  the  marriage  ;  as  the  children 
who  might  be  living  at  his  decease,  would  by 
the  above  devise  clearly  be  benefited  by  such 
appointment  being  annulled.  It  has  however 
been  argued  that  the  above  reasoning  is  falla- 
cious, and  that  the  will  would  not  be  revoked, 
"  because  the  property  would  not  in  default  of 
appointment  pass  to  the  reai  or  pergonal  repre- 
ienttttwe  or  person  entitled  a$  nest  o/kin  of  the 
testator  ,*"  but  surely,  when  we  look  at  the  bear- 
ing of  the  whole  section,  we  cannot  but  be  con- 
vinced that  the  intention  was  to  make  a  provi- 
sion for  the  children,  and  that  it  would  embrace 
the  above  case,  and  thereby  revoke  the  will. 
Had  the  estate  been  settled  to  such  uses  as  A, 
should  appoint,  and  in  default  of  appointment  to 
himself  in  fee,  then  it  is  said  the  above  section 
would  be  brought  into  operation,  and  revoke  a 
will  made  to  the  preiudice  of  the  person  who 
would  be  entitled  as  heir,  executor,  kc.  Is  this, 
then,to  be  considered  the  distinction,  that  where 
the  children  are  expressly  named  to  take  in 
default  of  appointment,  they  are  to  be  excluded 
from  having  the  benefit  of  the  above  section ; 
but  if  they  should  happen  not  to  be  named, 
then  that  the  appointment  to  a  stranger  would 
be  revoked  by  marriage  ?  1  am  sure  that  many 
in  the  profession  will  be  taken  by  surprise,  if 
the  former  construction  should  be  adopted  by 
the  Courts  ;  and  my  object  in  bringing  it  be- 
fore them  is  to  lead  to  an  investigation  of  the 
operation  of  the  eighteenth  ceeiion.     Quia. 

LBABS  FOR  A  YSAR. 

In  an  ordinary  purchase  of  land,  and  where 
the  purchaser  is  in  possession  as  tenant  from 
year  to  year,  no  lease  having  been  executed, 
(but  where  there  has  been  an  entr^f) ,  is  a  bar- 
gain and  sale,  or  lease  for  a  year,  under  the 
statute,  necessary ;  or,  in  other  words,  is  an 
oral  agreement,  with  an  entry,  sufficient  to 
create  that  '*  particular  estate  distinct  from  the 
inheritance,"  that  "  vested  interest"  on  which 
a  release  can  operate.    See  Co.  Latt.  270. 

A.  S. 


SUPERIOR  COURTS. 


[Before  the  Four  Judges.] 

BBTATB. — WILL. 

ne  words  **  my  estate  "  will  pau  afee^  sm- 
leu  cleariy  restrained  by  some  other  words, 
or  Mnless  manifestly  used  to  describe  the 
local  situation  qfthe  property,  and  not  the 
divisor's  interest  in  it. 

Lord  Penman,  C.  J.,  delivered  judraent  in 
this  case.  This  was  an  action  of  ejectment, 
the  object  of  which  was  to  try  the  effect  of  a 
clause  in  the  will  of  Mary  Lean.  The  question 
was,  whether  Thomas  Lean  took  an  estate  in 
fee,  or  for  life.  If  the  former,  the  verdict 
must  be  entered  for  the  lessor  of  the  pluntiff; 
if  the  latter,  for  the  defendant.  The  clause  in 
the  will  was  in  these  terms  : — "  I  give  unto  my 
son,  Christopher  Lean,  my  estate,  called,  &c. 
during  his  natural  life ;  and  after  bis  decease  I 
give  the  same  to  his  son  Thomas  Lean,  free  of 
legacies  and  mortgages,  &c."  Tlie  whole 
Question  turns  on  the  meaning  to  l»e  given  to 
toe  words  *'  my  estate.''  That  the  words  *'  my 
estate  "  may  be  sufficient  to  pass  a  fee,  is  per- 
fectiv  clear  from  the  cases  of  ne  Countess  of 
Bridgwater  v.  The  Duke  of  Bolton  •^  and  Chi- 
Chester  v.  Ojrendon.'**  The  principle  in  both 
these  cases  is,  that  the  words  "  mv  estate*'  may 
be  descriptive  of  the  interest  of  the  densor, 
and  not  of  the  local  situation  of  the  property. 
Roe  d.  fFright  v.  Child,^  is  to  the  same  effect. 
The  only  difficult v,  then,  is  to  see  whether 
these  words  have  been  used  by  the  testator  in 
the  sense  of  describing  the  interest  to  be 
passed,  or  in  the  sense  of  merely  describing 
their  local  situation.  In  the  present  case  it 
has  been  been  contended  that  they  must  be 
taken  in  the  latter  sense  only,  because,  as  the 
testatrix  did  not  possess  the  power  of  divisinc 
the  estate  free  from  such  mortgages  as  were 
upon  it,  the  fee  must  be  considered  as  restric- 
tive. We  think,  however,  that  that  is  too 
strcuned  a  construction  for  us  to  act  upon  it  to 
the  disherison  of  the  heir  at  law ;  and  as  the 
words  themselves  are  sufficient  to  pass  a  fee, 
and  we  do  not  see  them  restrained  by  other 
words,  we  are  of  opinion  that  a  fee  did  pasf, 
and  that  the  lessor  uf  the  plaintiff  is  entitled  to 
judgment. 

Doe  d.  Lean  v.  Lean,  H.  T.  184 1.  Q.  B.  F.  J. 

<aneen'tf  J^vi^  fixnxtin  Gottrt. 

ATTORNBT  AND    C  LIB  NT. —TAXATION.  —  SBT 
OFF. — JURISDICTION. — BQUITT. 

If  a  solicitor,  as^ainst  whom  an  action  is 
brought,  pleaae  as  a  set  of  his  bill  for  6«- 
siness  done  in  equity,  there  bein^  no  tax- 
able item  in  his  hill,  the  court  wiunot  refer 
the  bill  for  taxation. 

This  was  an  action  of  assnnpait  The  de- 
fendant, who  was  a  solicitor  and  attorney, 
pleaded  payment  to  a  certain  amount,  and  paid 
that  sum  into  court,  and  non-assumpsit  as  to  the 

*  6  Mod.  106.  *  4  Taunt.  I7«. 

•  7  East,  269. 
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remainder.  He  also  pleaded  a  set  off«  to  the 
mmonat  of  756/.  The  let  off  consisted  of  bu- 
fliness  transacted  by  the  defendant,  as  his  soli* 
citor  in  equity,  done  hj  him  for  the  plaintiff. 
The  bill  however  contained  no  item  tor  busi- 
ness done  in  this  court.  In  this  state  of  the 
reoerdy  an  application  was  made  for  a  rule  to 
shew  cause  why  the  bills  stated  in  the  plea  of 
set  off  should  not  be  referred  for  taxation. 
A^nst  the  rule  so  obtuned— 

Peac^k  shewed  cause,  and  contended  that 
the  court  ought  not  to  interfere  to  direct  the 
bill  in  question  to  be  taxed,  as  it  possessed  no 
jurisdiction  for  that  purpose.  The  court  had 
no  power  to  direct  an  attorney's  bill  to  be 
taxed,  except  in  pursuance  of  the  power  ^ven 
by  the  2  Geo.  2,  c.  23.  This  power  could  only 
be  exercised  in  cases  where  the  business  done, 
in  respect  of  which,  the  bill  was  made  out  had 
been  transacted  in  the  court  directing  the 
taxation.  Here  no  single  item  was  for  busi- 
ness done  in  this  court.  The  fact  of  an  action 
being  brought  made  no  difference,  if  the  court 
could  not  under  the  statute  direct  taxation  to 
Im  made.  It  was  also  to  be  recollected  that 
this  case  was  distinguishable  from  one  in  which 
an  action  was  brought  by  an  attorney  to  reco- 
Ter  the  amount  of  his  biU.  Here  the  attorney 
only  defended  himself  from  the  claim  which 
the  plaintiff  bad  set  up  agafnst  him,  and  there- 
fore he  was  not  placed  in  the  same  situation  as 
an  attornev  who  brought  an  action  for  the  re* 
co?ery  of  his  bill.  It  was  to  be  observed  that 
an  attorney  was  not  bound  to  deliver  a  signed 
bill,  were  he  sought  to  avail  himself  of  it  on  a 
plea  of  set  off.  On  these  grounds,  the  court 
would  not  feel  itself  justified  in  directing  the 
bill  to  be  taxed. 

Crompton  supported  the  rule,  and  contended 
that  the  fact  of  the  defendant  seeking  to  avail 
himself  of  his  bill  by  way  of  plea  A  set  off, 
could  not  distinguish  the  case  from  one  in 
which  the  defiendant  himself  brooght  an  action 
to  enforce  payment  of  his  demand  against  his 
client.  Although  independent  of  the  statute, 
the  court  might  not  have  jurisdiction  to  direct 
an  attorney's  bill  for  taxation  in  ordinary  cases, 
for  want  of  jurisdiction,  yet  the  defendant  by 
seeking  to  enforce  bis  claim  in  a  legal  form  in 
an  action,  gave  jurisdiction  to  the  court  with 
resi>ect  to  his  bul.  The  case  was  therefore 
distinguishable  from  those  in  which  the  court 
had  declined  to  direct  an  attorney's  bill  to  be 
taxed,  on  the  ground  of  having  no  jurisdiction, 
independent  of  the  statute.       Cur.  ad  pult, 

CMeridge,  J.,  was  of  opinion,  that  the  ex- 
istence of  the  action  in  which  the  defendant 
sought  to  render  his  bill  of  costs  availaMe,  did 
not  ^ve  the  Court  jurisdiction  to  refer  it  Co 
taxation,  if  none  existed  under  the  statute. 
Of  course  it  made  no  difference  in  the  case, 
whether  the  attorney  sought  to  bring  an  ac- 
tion on  his  bill,  or  endeavoured  to  avail  liim- 
self  of  it  by  a  plea  of  set-off.  If  the  Court 
could  not  direct  it  to  be  taxed  in  one  case,  it 
could  give  such  a  direction  in  another.  The 
bill  of  costs  in  the  present  case,  was  for  mat- 
ters transacted  in  equity.  This  Court  had  no 
J^irisdiction  over  such  matters,  as  no  one  item 


was  taxable.  The  case,  therefore,  did  not 
come  within  that  rule  of  practice  by  which  the 
Courts  were  in  the  habit  of  referring  bills  of 
costs  only  contunin^  one  taxable  item  for 
taxation.  Here  no  smgle  item  was  taxable, 
and  therefore  the  Court  had  no  jurisdiction, 
for  it  had  been  decided  that  where  the  business 
was  transacted  out  of  the  Court  to  which  the 
application  to  tax  was  made,  no  jurisdiction  to 
tax  it  existed.  The  present  rule  must  there, 
fore  be  discharged. 

Rule  discharged.— iS/a/^r  v.  Brookes,  H.  T. 
1841.    Q.B.P.C. 


AURBST  WITHOUT  PROBABLB  CAI7SB.-~€08Tt. 
-—HOLDING  TO  8PBCIAL  BAIL. 

I/a  defendant  has  been  arrested  without  rea^ 
ionabie  end  probable  cause  for  a  larger 
sum  than  that  recovered  on  the  trial,  but 
in  conseauence  ^  the  passing  qf  the  1  4*2 
Fict,  r.  1 10,  he  is  discharge  without  put* 
ting  in  special  bail,  he  is  not  entitled  to  his 
costs  under  the  43  Geo.  3,  c.  46. 

In  this  case  an  action  was  brought  for  the 
recovery  of  a  sum  of  399/.  4s,  \0d,,  alleged  to 
be  due  on  a  mortgage  deed,  for  interest,  &c. 
For  that  amount  the  plaintiff  arrested  the  de- 
fendant, and  before  special  bail  was  put  in,  the 
1  &  2  Vict.  c.  1 10,  came  into  operation,  and 
the  defendant  was  discharged  out  of  custody. 
The  cause  proceeded  to  trial,  and.  tbef^tntiff 
obtained  a  verdict  for  the  sum  of  170/.  2s,  6d. 
An  application  was  then  made  to  the  Court 
for  a  rule  to  shew  cause  why  the  defeadant 
should  not  receive  his  costs  from  the  plaintiff 
under  the  43  Geo.  3,  c.  4f),  he  having  been 
arrested  for  the  sum  of  399/.  4s.  \0d,  without 
reasonable  and  probable  cause.  Against  this 
rule 

Cowling  shewed  cause,  and  contended  that 
as  the  defendants  had  not  been  holden  to  spe- 
cial bail,  though  arrested,  the  case  did  not 
come  within  the  meaning  of  43  Geo.  3,  c.  46. 
In  order  to  entitle  a  defendant  to  the  benefit  of 
that  act,  several  cases  had  decided  that  an  ar- 
rest without  holding  to  bail,  or  a  holding  to 
bail  without  an  arrest,  was  insufficient  to  entitle 
the  defendant  to  his  costs.  For  these  reasons 
the  present  rule  ouj^ht  to  be  discharged. 

Hoggins  appeared  to  support  tlie  rule,  and 
distinguished  the  case  from  those  referred  to 
on  the  other  side,  as  here  the  defendant  had 
been  freed  from  the  necessity  of  putting  in 
special  bail  in  consequence  of  the  enactment 
of  the  legislature.  In  the  cases  cited  the  omis- 
sion of  putting  in  bail  arose  from  some  other 
cause  than  the  act  of  the  law.  No  answer  was 
therefore  given  to  the  present  application. 

Coleridge,  J.,  thought  that,  as  the  defendant 
had  only  been  arrested,  and  not  holden  to  spe- 
cial bail  according  to  the  provisions  of  the 
statute,  the  claim  to  costs  could  not  be  al- 
lowed. Both  arrest  and  holding  to  special  hail 
must  combine  to  induce  the  Court  to  give  the 
defendant  the  benefit  of  the  statute.  The 
present  rule  must  consequently  be  discharged. 

Rule  discharged— Bfimel/  v.  Barker,  H.  T. 
1841.    Q.  B.  P.  C. 
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Nkw  Trials  remaining:  undetermined  at  the  end  of 
the  Sittings  after  Hilary  Term,  1841. 

Michadmii  Term,  1839. 

Berks— <3reen  v.  Neale  and  another 
Gloucester — WIntle  v.  Freeman 

'    „  Same  v.  Same 

Oxfonl — ^Doe  d.  Cozens  v.  Cozens 
I>evon — Beckford  &  on,  v.  Skews 
Webber  v.  Richards 
Neck,  exor.  &c.  v.  Smart 
Hants — Doe  d.  iFleeming,  Esq.  v.  Snook  &  anor. 
Cambridge — ^The  Queen  v.  Brown,  clerk,  &  anor. 
Pembroke — Baron  de  Rutzen  and  wife  r,  Farr 
Cardigan-^Doe  d.  Daries  v.  Davies 
Carmarthen— *Lang  &  ors.,  surviving  executrix  & 

executor  v.  Neville  &  anor. 
Westmoreland — Fisher,  clerk  r.  Birrell  &  anor. 
Northumberland— Brunton  &  ors.  v.  Hall 

„  Nixon  V.  Nanny,  Esq. 

Lancaster— ^Smith  v.  Burdekin 
Richardson  v.  Dunn 
Pielden  v.  Seddon  &  ors. 
The  Master,  Wardens  and  Society  of 
the  art  and  mystery  of  Apothecaries 
-  of  the  City  of  London  v.  Greenoogh 
Green  &  ors.  v.  Smithies 
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Hilary  Term,  1840. 

Middlesex — ^Mason  v.  Paynter,  Esq. 

Baker  v.  WooUams  &  anor. 
Blagg  V.  Aston 
Scott  V.  Parker 
Connelly  v.  Holt 
,,  Curlewis  v.  Corfield 

London— /The  Queen  of  Portugal  v.  Rothschild  & 
others 
Niveo  &  anor.  v.  Devaux  &  ors. 
Wheeler  r.  Montifiore  &.  ors. 
Thompson  v.  Stuart  . 
Ward  T.  Law,  public  officer,  &c. 

Easter  Term,  1840. 

Middlesex— -Claridge  v.  Latrade 
Same  v.  Same 
Roxburgh  v.  Devon,  Esq. 
Impett  V.  Phillips 
Snagg  V.  Grame,  sued  with  Lamb 
Bell  V.  Mantle 

Carpenter  v.  Wall,  a  prisoner 
Lane  &  ors.  v.  Burghart 
Kelly  V.  Curlewis 
Bingham  v.  Stanley 
Foxcroft  r.  West 
London— Elwand  v.  Melville 
Same  v.  Same 

Collard  &  anor.  v.  AUi9on  &  anor. 
Hackwood,  who  has  survived,  &c.  v. 
Somes 
,,        Benson  v.  Blunt 
tieicester — Hopley  v.  Crockett,  clerk 
Warwick — Doe  d.  Earl  of  Abergavenny  v.  Hawkes 
Northampton — Davies  v.  Thompson 
Sussex — Candle  v.  Seymour,  Esq. 
Surrey — Cantwell  v.  Saunders 
„        Darby  v.  Harris  &  ors. 
„        Hornby  v.  Coalton 
Gloucester — Slatter  v.  Oakley 

f.  Davies  v.  Black,  clerk 

Berks— Doe  d.  Ewer  v.  WUlis 
„        Eblett  V.  Haslam 
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Stafford — Doe  d.  Elwell,  assignee,  &c.  v.  Hordem 

and  another 
Worcester — Aston  v.  Gandoa 
Chester — Filton  v.  Hammersley 
Denbigh — Jones  v.  Overton 
Radnor — Lewis  v.  Meredith  and  others 
York — ^The  Manchester  and  Leeds  Railway  Com- 
pany V.  Fawcett 
Norfolk — ^Browne  v.  Clark,  sued,  &c 

„        Sheppard  v.  Dry  and  Everett 
Bucks— 'Champion  v.  Griffits 
„      Same  v.  Same 
„      Clayton,  Bart  v.  Corby 
Devon — ^The  Hon.  N.  Fellowes  v.  Clay 

Doe  d.  WiUiams,  Bart  v.  Naacekevill 
Green  v.  Bales 

Doe  d.  Earl  of  Bgremont  v.  Hellings 
Same  v.  Same 

Ramsay  the  younger  and  an.  ▼.  Beaver 
Somerset-^Andrews  and  another,  admin iatraton, 
&c.  V.  Goodfellow  and  another 
Pharazin  v.  Johnson 
Padfield  v.  Tapp 
Doe  d.  Avery  v.  Avery 
Doe  d.  Earl  of  Egremont  ▼.  Date  and 

another 
Same  v.  Williams  and  another 
Same  v.  Stockham 
Same  v.  Bellamy 
Same  v.  Pulman  and  otbers 
Same  v.  Warden  and  another 
Same  v.  Gould  and  others 
Hants— The  Queen  v.  Astley  * 
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TVmity  Term,  1840. 

Middlesex — Doe  d.  Harbw  and  others 

„  Doe  d.  Warwick  v.  Coombes  and  an. 

„  Curlewis  v.  Cox 

London — ^The  Queen    v.  Jacob    Ahrenfield   and 
three  others 
»,         Pipe  and  another  v.  Steele  and  Harvey 

AfichaelmoM  Term,  1840. 

Middlesex — Ingram  v.  Bingham 
Kilpack  V.  Major 
Dundas,  Clerk,  v.  Uoey,  JSsq. 
.     „  Barling  v.  Paterson 

London — Keane,  Bart  v.  Hutphinson  and  others* 
representatives,  &c 
„        Sechlenborg  v.  Treffrey  and  another 
Cardigan — ^Doe  d.  Hughes  and  ochera  v.  Evans 
Chester — ^Washington  v.  Harthan 

„         Downs  V.  Cooper,  m  replevin 
Anglesey — WiUiams  v.  Jones  and  another 
Derby — ^l*be  Queen  v.  Inhabitants  of  Heage 
Warwick — Bosanquet  and  others  v.  Bolton  and 

Cooknell 
Suffolk — Brooke  v.  Jenney  and  another 

„       Jones,  a  pauper,  ▼.  Gordon 
Monmouth — Stonehouse  and  another  v.  GenI 
Oxford— Smith  v.  Clinch 
„        Grace  V.  Clinch 
Wilts — ^Thompson  and  others  v.  Phillips 
„      Allum  V.  Fryer 
,,      Same  v.  Same 
Devon — Luscombe  v.  Prettyjobn 
Somerset — Doe  d.  Graham  and  another  v.  Hawkins 

,,  Wake  V.  Thring  and  others 

Bristol — Taylor  v.  Greenwood 
Sussex — Doe  d.  Wyndham  v.  Carew 

„       Wilkinson  v.  Martin 
Essex — Baynes  v.  Brewster 

„      King  V.  Greenhill 
Kent— Bevan  v.  The  Goandians  of  the  poor  of  tUs 
Tonbridge  Union,  in  the  County  of  Kent 
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Sarrey — Hawker  y.  Manihall 
York — JohiiBon  &  tLnr,,n»\gM&ty*  Constable,  Bart. 
&aDr. 
„      FawceU  &  anr.  v.  Calvert 
Durham — Johnson  y.  Blcnkinsopp,  Esq. 

The    Great  North  of   EogUnd  Railway 
Company  v.  Webb 
„      Dixon  v.  Ormsby  &  ors. 
Northumberland— Chapman  y.  Beckingtoa 
Lomcaster— Heame,  clerk  y.  Stowell,  clerk 

„  Doe  d.  Myott  y.  The  Saint  Helen's 

and  Runcorn  Gap  Railway  Company 

Hilary  Term,  1841. 

Middjetex— Waters  y.  Earl  of  Thanet 

Contant  &  ors.  y.  Chapman,  Esq. 
Peters  y.  Elderton  and  others 
Beetham  y.  Cooke  and  others 
Hdlewell  y.  Dearman  and  another 
Flather  y.  Stubbs  and  another 
„  De  VUla  y.  Val  Marino 

London — Fuller  y.  Wilson 

Brooks  and  another  y.  Macleod 
Jackson  and  another  y.  Thompson 
Gibson  and  another,  assignees,  &c.  y. 

Surrey  Canal  Company 
Milward  y.  Hibbert 
Moffatt  and  another  y.  Sidney 
The  South  Eastern  Railway  Company  y. 
Rowe,  the  younger 
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Special  Paper. 
Easter  Term,  1840. 

^Archbishop  of  York  and  others  y.  Trafford  and 
others 

*Elyerd  y.  Foster  and  another 

Hallack  and  another  y.  The  University  of  Cam- 
bridge, in  prohibition 

*Maze  and  another  y.  Harrison 

Johnson  y.  Clarke 

*RicketU  y.  East  India  Company 

*Jones  y.  Reynolds 

Ellwall  y.  Barry 

NichoUs  y.  Wigley 

Button  y.  Davis 

*Panl  y.  James 

Doe  d.  Rayer  and  others  y.  Strickland 

Baker  y.  Tanner 

Arbouin  y.  Anderson,  Bart. 

Chapman  y.  Emden 

Pngh  v.  Jenkins 

Bankhart  y.  Todd 

Newton  y.  Allen 

Dawson  v.  Dacre,  clerk  ttruste;    s 

Harden  y.  Clifton 

Goddard  v.  Philp 

Smith  and  ux.  y.  Rogers 

Milton  y.  Hopkins 

Francis  and  ors.  y.  Bull  and  anor. 

Mil  ward  and  others  v.  Hebbert  and  another 

The  Dundalk  Western  Railway  v.  Tapster 

Newton,  Esq.  y.  Constable,  Bart,  and  others 

*  Baker  y.  Greenhill  and  others 

Williams,  Gent.  v.  Jones,  Gent. 

Lockwood  y.  Meyers 

Saunders  and  another  v.  Forty 

Owen  y.  Adams 

Hinton  y.  Dibbln  and  others 

Rider  v.  Snook 

Davis  and  another  v.  Wood 

Same  v.  Hamer 

fFurze  v.  Sherwood 

Bunch  y.  Kennington  and  WUtiams 

Bennett  wnd  others  v.  Plight 


Colman  v.  Groom  / 

Cooke  y.  Siddall 

Howard  v.  Gosset  and  otllers 

Fransham  and  another  v.  Peele 

fThe  Cheltenham  and  Great  Western  Union  Rail- 
way Company  v.  Daniel 

Smith  y.  Faulkner  and  another,  in  replevin 

*The  Cheltenham  and  Great  Western  Railway 
Company  v.  Medina 

Morris,  assignee  &c.,  sheriff  of  Middlesex  v.  Mat- 
thews and  another 

Baker  v.  Adams 

*Kingy.  Share 

Johnson  v.  Faulkner,  in  replevin 

Bull  and  others  v.  Inwood 

Cooch  and  another  y.  Goodman 

Marked  *  are  special  cases  ;  f  special  verdicts  j 
The  rest  are  demurrers. 


REMAN ET  PAPER  OF  EASTER  TERM. 

1841. 
Enlarged  Rulee, 
To  5th  day — JoUey  v.  Bonntn 
,,  Bignall  v.  Gale 

8th  day — Samuel  v.  Rawson  and  another 
Enlarged  till  further  order  of  court — ^In  re  Inman 

New  Trials  of  Easter  Term  last. 
Middlesex — ^Crunev.  Price  and  others 
London — London  and  Brighton  Railway  Company 
v.  Fairclough 

New  Trials  ofTrinitt  Term  last. 
Middlesex — ^Learmouth  y.  Lamb 

Thompson  v.  Jackson  and  another 
Salter  v.  Woollams  and  another 
Howard  v.  Smith 
Linthome  v.  Beard  and  another 
Harper  and  another  y.  WilUams,  (sued 
with,  &c.) 
London — Gear  v.  Goldney 

Warlters  v.  Lloyd  and  others 
George,  admor.  v.  Wybum 
West,  exor.  v.  Blakeway 

New  Trials  of  Michaelmas  Term  last. 
Middlesex — Morris  v.  Cox 

Deverell  v.  Wbitmarsh 
Amor  V.  Cuthbert 
London— ^French  v.  French 

Lane  and  others  y.  Burghart 

Shepherd  v.  Pybus 

CoUyer  v.  Stennett 

Moxhay  v.  Coleman 

Chase  and  another  v.  Goble 

Davis  y.  Chapman 
Derby — Wood  v.  Morewood 
Liverpool — Branker  and  another,  assignees  &c.  v. 

Molyneux 
York—^ariss  v.  Tattersall 
Lancaster — Bradley  v.  Carr  and  others 
Bristol — Lott  and  another  v.  Melville  and  others 
Sussex — Doe  (Parker)  v.  Thomas 
Surrey — ^Punter  v.  Lord  Grantley  and  another 

Home  v.  Wingfield 
Herts — Gibson  and  another  v.Mukett 
Kenfr— Milgate  v.  Kebble 
Cambridge — Ivatt  v.  Mann 

New  Trials  of  Hilary  Term  last. 
Middlesex— Smith  v.  Monypenny 

HaU  y.  Ball 
London — ^Evans  and  another  v.  Nichol  i|od  ao^lfaer 
Helnan  v.  Evans  and  another 
Green  and  another  v.  Gosden 
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Cause  Luti,  Ea$ter  Term,  1841.— Si/lia^t  of  the  Courts. 


London — Stelnberger  y.  Carr 

Alexander  and  another  v.  Bnichfield 

Devaux  v.  Hilt 

Bell,  public  officer,  r.  Gunn 

Allen  T.  Stevens 

Cur.  Ad.  Vutt. 
BoDzi  F.  Stnart 
Same  ▼•  Same 

Wollaston  and  others  v«  Hakewell 
Dossett  y.  Gingell 
Norris  and  another  y.  Stamp 
Acland  y.  Pring 
Greathead  y.  Morley 
Bartholomew  y.  Carter 
Wilmharst  y.  Bowlcer 
Bethell  v.  Blencowe 
In  the  arbitration  of  Hall  y.  Hinds 

DEMURRER  PAPER  OF  EASTBRTE&M,  1841. 

Thnrsday  15th  AprU  -v 

11^'J      ?%    "      L    Motions  in  arrest  of 

Si^a^  'mh :;  f      ^"<^-"- 

Tuesday    20th    „    -^ 


Special  Arguments, 
Wedneiday  2Ut 

Ley  and  another  y,  tiey  and  another 

Raha  y.  Hatfield 

Matthews  y.  Tayler 

Morrelly.  Martin 

Gilbert  and  others  y.  Dyneley 

Donglas,  clerk  y.  Chalk  and  another 

Holmes  y.  Bell 

Radley  y.  Lees  and  others 

Eustace  y.  Day 

Rowe  y.  West 

Fowler  and  others  y.  Rickerby  and  others 

Arthur  and  another,  trustees,  y.  Wilkinson 

Mumbrey  y*  Green 

Governors  of  Chnst'3  Hospital  v.  Marrild 

Rider,  assignee,  v.  Edwarda 

Thursday    22nd  AprU 

Friday        23rd    ,,     special  arguments 

Saturday     24  th     „ 

Monday       26th    „ 

Tuesday       27th    „ 

Wednesday  28th  April,  special  arguments 

Tuesday      29th 

Friday         30th      „      special  arguments 

Saturday      Ist  May 

Monday      3d 

Tuesday      4th 

Wednesday  5th 

Thursday    6th 

Friday         7th 

Saturday     8th,  end  of  Term. 


Trial  to  be  hsd  at  the  Bar  of  tbU  Court  on  Mon- 
day the  10th  day  of  May,  1841. 

Paddock  v.  Forrester  and  another. 


erc^qcuer  Of  fflwt. 

Peremptory  Paper. 
JMdojf  iht  l6tA  4%  qfAfml,  1641. 
To  he  taken  at  the  Sitting  of  the  Court. 
Fox  y.  Veall,  (sued  sa  Vale) 
Abbs,  Esq.  y.  Holroyd 
Smark  y.  Barker 
Hawkina  v.  Bertrand 
Harrison  y.  Lutton 
Kelby  y.  Slowman 
Roadknightr.Oreen 


Harris  y.  Bond 
Doe  d.  Leighley  r.  Roe 
Magnus  v.  Hodges  and  others 
Magnus  v.  Hodges 

New  Trial  Paper  for  Easter  Term,  Ig41. 

For  Jiu^gmemi, 

Moved  Midmhuu  Term,  1840. 

Exeter — Carpenter,  Esq.  v.  Rnller,  Esq. 

{Hoard  \3ik  FA.  ISA\) 
Comwali^-Oatey  ▼•  Bourne 

{Htvd  IIM  F^  1841) 
„       Hawkin  y.  Bourne 

(i»Mrtf  11M#U.  1841) 

For  Argument. 

Mooed  Michaelmae  Torm,  1840 

Winchester — ^Pechell  and  ort.  y.  Watson  and  anor. 

{Part  heard  lltk  Fek,  1841) 

Mooed  ajter  the  4th  day  ofMiehadmas  Tenm,  1840. 

Londoo— Page  v.  Jarvis 

Mooed  Hilary  Term,  1841. 

Middlesex — Howard,  Esq.  r.  Shaw 

„  Turtle  y.  Wdlis 

„  Riches  and  another  v.  Eruis  and  anor. 

„  Barker  v.  HoUier 

London — ^Thomas  admors.  &c.  r.  Hawker  &  anor. 

Mooed  after  the  ith  day  of  Hilary  Term,  1841. 

Middlesex— Clarke  v.  The  Earl  of  Harrington 
„  Shelton  and  others  v.  Braithwaite 

„  Marston  v.  Allen 

London — Wbiteworth  and  another  y.  Mayor 
„        West  T.  Fuller 

Special  Paper. 

Remanettjrom  Hilary  Term,  1841. 

For  Judgmentm 
Doe  d.  Todd  v.  Dneabery 

{HemnI  I6tk  Nou.  1840) 
Gibson  v.  Carmthers 

{Heard  IBiA  iVW.  1840) 
Jockson  y.  Hanson 

{Heard  IQtk  Fek.  1841) 

CHANCERY  SITTINGS, 
In  and  after  Batter  Term,  1841. 

Mtiart  t^t  MMttt  Ctxtuellor. 

AT  WB6TMIN8TBR. 

Thursday  April  is  {Ap^^^  Motion!  and  Ap- 
Friday 16    Petitiooi  and  App«ll«. 

M0S7 : ; ; : : :  11  l^pp^i^'  ^xtu^^^ 

Tuesdav  20  f     **®**''  ^^  Further  Di- 

WedneidaV:;!!2lJ     "«'i«^- 

Thursday 22    Appeal  Modons  &  IKlto, 

Friday 23^ 

Saturday 24  I  Appeals,  Causes,  Ezcra- 

Monday  26  S    tions,  and  Further  ift* 

Tuesday 27  f     rectiona, 

Wednesday....  28 J 

Thursday 29    Appeal  Modoiis  &  Ditto, 

SrtJrSaVV.Miy^l  Appcali.  Cruscs.  Excgj- 

Monday  

Tuesday ,,,,,, 


,  1  Appeals, 
Q  V*  tions,  I 
^J     tionf. 


and  FiiitherDi' 


Sittings  of  the  Ctmrts, 


WedneBday ....  Bl  Appeals,  CaiiBes,  Exccp- 

Thursday 6  >    tions,  and  Farther  Di' 

Friday 7J     rections. 

Saturday 8    Appeal  Motions  &  Ditto. 

Soch  days  as  bis  Lordshiu  is  occupied  in 
the  House  of  Lords  exceptecf. 
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AT  THB  ROLLS. 

...  I  rt  /  Short  Causes  after  swear- 
Monday  10 1     iejf  in  the  Solicitors. 

Short  Causes,  Consent  Causes,  and  Consent 
Pelitionn,  every  Tuesday  at  the  Sitting  of 
the  Court. 


lUUtrt  t^e  Witt  €f^Ki\ttUot. 

AT  WaSTMINBTBR. 

Thursday  April  15    Motions. 

rPetition  Day— Unoppos- 
Friday 16<     ed  Pttltioas  and  Short 

L    Causes  (Head  of  Paper). 

2?*'*!?*y ]l]  PUas,  Demunrers,  Exccp- 

SJ^'Ty ^l    tions.  Causes,  and  Fur- 

^"^J^diy::::^!    ^her  Directions. 
Thursday 22    Motions. 

r  Unopposed  Petitions  and 
Friday 23  <     Short  Causes  previous 

L     to  general  Paper. 

If^'^i'y ^1  Pleas.  Demurrers,  Excep- 

}?^°5*y  *?  l    tions.  Causes,  and  Fur- 

T«»«^*y , ^n     ther  birectiois. 

Wednesday....  28 J 

Thursday 29    Motions. 

C  Unopposed  Petitions  and 
Friday 30  <     Short  Causes  prevbus 

t     to  general  Paper. 
Saturday  ..  May  l-\ 

Monday  3    Pleas,  Demurrers,  Excep- 

Tuesday 4  ^    tions,' Causes,  and  Fur- 

Wednesday ....   51     ther  Directions, 
lliursday    ....    6 J 

C  Unopposed  Petitions  and 
Friday 7\     Short  Causes  previous 

C     to  general  Paper. 
Saturday 8    Motions. 


COMMON  LAW  SITTINGS, 
In  and  after  Easter  Term,  1841. 


In  lerWm 


MIDDLBSBX. 

Friday April  16 

Tuesday  ....  April  20 
Thursday  ....  May  6 


LONDON. 


Friday  May  7 

j4fier  Term. 

Monday  ....  May  10  |  Tuesday 11 

(To  adjourn  only.) 

The  Court  will  sit  at  eleven  o'clock  in 
Term,  in  Middlesex;  at  twelve  in  London; 
and  in  both  at  half-past  nine  after  Term. 

Long  Causes  will  be  postponed  from  the 
1 6th  and  20th  of  April  to  the  1 0th  of  May; 
and  all  other  Causes  on  the  Lists  for  the  16th 
and  20th  of  April,  vnW  be  Uken  from  day  to 
day  until  they  are  tried. 

Undefended  Causes  only  will  be  taken  on 
the  6th  of  May. 

Short  Defended  as  well  as  Undefended 
Causes,  entered  for  the  Sitting  on  May  7th, 
will  be  tried  on  that  day,  if  the  Plaintiffs  wish 
it,  unless  there  be  a  satisfactory  affidarit  of 
merits. 

Causes  standing  over  with  Judgment  of  the 
Term  in  Middlesex,  will  be  taken  on  the  10th 
of  May.  

Comnurn  pUsif. 


%ttaxt  ffyt  Asifter  of  ifyt  IftolU. 

AT  WBSTMINSTBB. 

Thursday  April  15    Motions. 

r  Pleas,  Demurrers,  Causes. 

Friday  .  • 16  ^     Further  Directions,  and 

L     Exceptions. 

Saturday 17    Petitions  in  Qen.  Paper. 

Monday  19 1  Pleas,  Demurrers,  Causes, 

Tuesday 20  [-     Further  Directions,  and 

Wednesday  ...  21 J      Exceptions. 

Thursday 22    Motions* 

Friday 23-\ 

Saturday 24  I  Pleas,  Demurrers,  Causes, 

Monday 26  S    Further  Directions,  and 

Tuesday  27  [     Exceptions. 

Wednesday ....  28  J 

Thursday 29^  Motions. 

Friday 30 

Saturday  . .  May  1  I  pieas, Demurrers, Causes, 
5?**"^"y f  )     Further  Directions,  and 

Thursday 6 

Friday 7    Petitions  in  Gen,  Paper. 

Saturday 8    Motions. 


In  Term, 


MIDDLBSBX. 


Wednesday .  .April  21 
Wednesday .  .April  28 


LONDON. 


Friday April  23 

Friday AprU  30 


^ft^  Term, 
Monday  ....  May  10  |  Tuesday May  1 1 

The  Court  will  sit  at  ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term,  and  at 
half* past  nine  precisely  on  each  of  the  days 
after  Term. 

The  Causes  in  the  List  for  each  of  the  above 
Sitting  days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  by  Acyournment  on 
the  days  following  each  of  such  Sitting  days. 

On  Tuesday  the  llth  May,  in  London,  no 
Causes  will  be  tried,  but  the  Court  will  adjourn 
to  a  future  day.      

(^cfifQuer. 
In  Term, 

MIODBSBX. 

1st  Sitting ,  ..Monday .  .April  19 


Thursday 


201 


ment. 


2nd  Sitting .  .Thursday 29 

Friday  ...... .301  3y  Adjourn- 

Saturday..  May  U   'meit. 
Monday .  •  • .  i  •  • » 3  J 
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Sittings  of  the  Courtis— Notes  of  the  Week,— Editor's  Letter  Box. 


LONDON. 

Ut  Sitting. .  .Monday .  .April  26 

Tuesday 27   By  Adjourn^. 

2nd  Sitting .  .Wednesday  May  5 

Thuraday 6   By  Adjourn^. 

After  Term, 

MIDDLB8XX.  LONDON. 

Monday May  10  |  Tuesday  ....  May  11 

(To  adjourn  only.) 

The  Court  will  sit,  during  Term,  at  ten 

o'clock. 


NOTES  OP  THE  WEEK. 


RKAIOVAL  OF  COURTS. 

The  Solicitor  General  has  given  notice  for 
Tuesday  the  27th  for  a  committee,  to  consider 
the  expediency  of  erecting  a  building  in  the 
neighbourhood  of  the  Inns  of  Court  for  the 
Sittings  of  the  Courts  of  Law  and  Equity,  in 
lieu  of  the  present  Courts  adjoining  to  West- 
minster Hall,  with  a  view  to  the  more  speedy, 
convenient,  and  effectual  administration  of  jus- 
tice. We  trust  that  this  motion  will  be  suc- 
cessful. Even  those  who  are  at  present  op« 
posed  to  the  measure  should  at  least  allow  an  in- 
quiry to  be  made.  Let  some  both  of  the  leading 
and  junior  members  of  the  bar,  and  some  of  the 
solicitors,  be  examined  ;  and  let  Mr.  Barry  ex- 
plain the  advantages  which  the  removal  of  the 
Courts  of  Westminster  will  effect  in  his  plan 
for  the  new  houses.  Let  the  whole  case  be 
well  sifted  in  the  committee,  and  then  parlia- 
ment will  be  prepared  to  discuss  and  decide 
the  general  question. 


NEW  COMPENSATION   CLAUSE   IN   THE    COUItr 
OP  CHANCERY  BILL. 

It  appears  that  the  Chancellor  of  the  Ex- 
chequer intends  to  move  the  introduction  of  a 
clause  to  compensate  the  officers  of  the  Conrt 
of  Exchequer  in  Ecjuity  more  recently  ap- 
pointed than  was  at  first  intended.  This,  we 
presume,  will  remove  the  difficulty  which  im- 
peded the  progress  of  the  bill.  It  is  oert«nly 
to  be  lamented  that  even  a  doobtfol  claim 
should  be  rejected,  if  the  effect  of  such  reieC'* 
tion  be  to  delay  the  appointment  of  che  new 
Judges  and  the  general  improvement  so 
much  needed  of  the  Equity  jurisdiction. 


EASTER  TERM  EXAMINATTON. 

The  Examiners  have  fixed  Thorsday,  the 
29th  instant^  to  take  the  examination  of  per* 
sons  applying  to  be  admitted  on  the  roU  of 
attorneys.  Tbb  will  be  the  first  of  the  ten  days 
to  which  the  examination  is  limited.  The 
testimonials  of  service  must  be  left  at  the  Law 
Society  on  or  before  Thursday  the  22d. 

ADJOURNMBhT  OP  THE   HOUSES   OF 
PARLIAMENT. 

The  House  of  Lords  has  adjourned  to  Thurs- 
day the  22d ;  and  the  House  of  Commons,  to 
Tuesday  the  27th  instant. 

The  County  Courts  Bill  stands  for  the  22d, 
and  the  Courts  of  Equity  Bill  for  the  23d  inst. 


THE  EDITOR'S  LETTER  BOX. 


ANNUAL  INDEMNITT  BILL. 

The  usual  bill  for  indemnifying  persons  who 
have  omitted  to  qualify  themselves,  and  for  the 
relief  of  clerks  to  attorneys  and  solicitors  in 
certain  cases,  has  been  brought  in,  and  stands 
for  third  reading.    In  the  clause  limiting  ap- 
plieations  to  strike  attorneys  off  the  roll  to 
twelve  menths  for  defects  of  service  of  articles, 
Ac,  the  former  exception  of  cases  of  fraud  is 
agun  omitted.    The  attention  of  the  proper 
person  at  the  Home  Office  should  be  called  to 
the  omission.    A  case,  reported  14  L.  O.  114, 
239,  will  shew  the  necessity  of  restoring  the 
proviso,  which  will  be  found  added  to  a  simi- 
lar clause  in  the  indemnity  act  of  5  &  6  W.  4. 
c.  11. 


It  appears  to  be  quite  clear  in  the  case  put 
bv  W.  E.,  that  a  party  who  has  served  his 
clerkship  under  unstamped  articles,  cannot  at 
the  expiration  of  his  term  procure  the  proper 
stamp  to  be  affixed  upon  payment  of  the 
penalty.  The  annual  indemnity  acts  only 
apply  to  persons  who  inadvertently  omitted  to 
pav  the  duty  within  six  lunar  months,  but 
offered  to  pay  it  within  six  calendar  months. 

The  letters  of  S.  P. ;  T.  T. ;  and  W.  W.  have 
been  received. 

The  Law  Bills  in  Parliament  remain  nearly 
the  same  as  in  our  last  Number. 

The  following  are  additions  to  the  Leg^l 
Obituary  of  1840  :— 
June  19.— William  Lawes,  Esq.,  barrister  at 
law,  an  eminent  conveyancer. 

Edward  Nucella,  Esq.,  barrister  at  law. 
Mr.  Nucella  was  Mr.  lidd*s  first  pupil. 

James  Aubrey,  Esq.,  of  Aveley,  Essex, 
aged  79*  He  practised  in  London  as  an 
attorney  and  solicitor  for  upwards  of  fifty 
years. 


Siie  3Ufldl  <!Ni0eirtier^ 


SATURDAY,  APRIL  17,  1841. 


■■  I  I     ■■     ■     > 


"  Qnod'tnftgis  ad  WM 


PtrliDtt,  et  Btacirc  malttm  eat,  agitamna. 


HORAT. 


FROFBSSIONAL  CONTRIBUTIONS 
TO  THE  REVBNUE. 


thancery  fund  in  183&  13.^86/.  0#.  0/. 
1839   15,150/.  8#.  5d^ 


The  whole  of  these  laatBuma  were  not  paid 
by  lawyers ;  but  we  believe  a  considerable 
portion  came  from  them ;  and  we  shall  see 
therefore  that  if  they  take  large  sums  from 
t^  puUlic»  a  very  considerable  portion  of  the 
supposed  gains  finds  its  way  back  into  the 
treasury. 

At  a  time  when  the  modification-  and'  re- 
construction of  the  revenue  i^  under  consi- 
deration, we  have  ventured  to  bring  these 


Thb  remark,  that  no  pAifession  thrives  like 
ilie  law,  has  almost  passed  into  a  proverb ; 
yet  we  will  venture  to  say  that  whatever 
may  be  the  amount  of  professional  gains, 
there  is  no  cla^s  which  returns  so  much  into* 
the  Exchequer  as  the  Lawyers.  They  take 
their  full  share  of  all  the  ordinary  fiscal  Bur- 
thens ;  they  are  caught  by  the  tax-gatherer 
in  all  his  usual  rounds ;  but  besides  these, 

there  are  some  little  pleasant  contributions  |  facts  undev  attention.  We  have  repeatedly 
to  the  public  fund  devoted  ta  their  exclusive  stated  that  the  certificate  duty  is  unfiiir 
use.  It  is  welly  from  time  ta  time,  to  state  and  uiyust.  Unlesa  it  can  be  shewn  that 
what  thtfse  are ;  and  we  shall  therefore  in-  attorneys  are  not  equally  taxed  with  their 
quire  what  sums  were  paid  by  them  in  fellow -citizens,  there  is  no  vidid-  reason  for 
1839,  which  we  are  enabled  to  do  accu-  any  exclusive  taxation.  It  will  be  seen  that 
rattdy  from  the  government  tables  of  the  '  they  are  directly  taxed  in  other  ways,  and 
Btvenae,  &€.,  just  presented  to  parliament,    indirectly  we  are  satbfied  that  a  very  greatl. 

.^                       ^                   ...               part  of  the  public  burthens  rests  on  tiiem. 
The  stamps  on  the  attorneys    indentures  ,  ^ 

of  apprenticeship,  which  b  ^20/.,  amonnCSd 

in  1838.  to  13,07  2/.,  and  in-1839  to  10,3  30/. 

The  stamps  on  the  certificates  of  attorneys, 

solicitors,  proctors',  &c.  m  Gteat  Britain, 

prodbced,  in    1839,  Hie  following  sums: 

39,372/:,  2,456/.,  55.11>6/..   3.967/.,  and 


RELAXATION  OF  THE  USURY 

LAWS. 


Aw  esteemed  c^rrespendfent  remlndr  or  Chat 
the*  caae  of  C^nnop  y%  Ateakg  tmd  aa^iker,  2- 
2.069/.,  making  in  all  102.980/. ;  and  in  Aild^fc:  El.  325,  referred  to  in  our  article  on 
Ireland,  the  sums  of  1005/.,  and  9.383/.  «his  avlijeet,  anie,  p.  4H,  related  to  a  warrant 
Besides  these,  the  certificates  of  conveyan-  of  aittiniey,  pven  ir/tifr  the  bill' had  became  due, 
cera  produced,  in  1839,  the  sum  of  1,569/.  ^'d  hndrbeem  dUhcnoured,  whidi  he  considers 
The  sums  paid  by  barristers  on  admiseion*  a  most  material  qualificaiiOD.  Thi^may  be  so'i 
and  call  to  the  bar,  which  must  however  be  a  but  the  dUtmction  tvas  not  adTtrted^  to  in  tho 
large  one,  do  not  appear  in  a  separate  form.  |  case,  or  made  tlie  f^round  of  the  decision.  Mr* 
TYie  whole  account  is  conduded  by  the  foK    Br)e,  in  the'ar^ttnieiit,  contendiBd  ^nerally  that 

the  slaiule  3&  4  \V..4,  c.  98,  ''extended  also' 
to  warrants-  of  attnrney,  f(iftn'  to  secure  the* 
amounrof'soch  bills;"' and  the  jnd^toenr  of 
Lortf  Denman,  C.  J.,  was  as  fbllbws  :-^**T<f- 
bolfl  this  case  not  within  the  clause  referred  to, 
ivould,  in  a  great  measure,  render  the  enact-' 
ment  nugatory.    The  words  are  '  nor  shall  tKcr 

2  h: 


items  ;-~- 

Law  fund  in  1838 38,880/.  2».  2^. 

in  1839 36,065/.  6#.  7|rf. 

^™2^*^"^}l838       754/.  15s.  Od. 

—  1839        749/.  14#.  7^ 

TOL.zsx.<-']ro^k  649. 
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liabaity  of  any  party  to  any  bill  of  exchange  or 
promissory  note  be  affect^  by  reason  of  any 
statute  or  law  in  force  for  the  prevention  of 
usury.'  That  may  be  confined  to  bills  drawn 
at  not  more  than  three  months;  but  the  liabi- 
lity on  this  warrant  of  attorney  is  a  liability  to 
such  a  bill ;  and  if  we  decided  here  that  the 
usury  laws  attached,  as  they  would  have  done 
before  this  statute,  the  '  liability'  of  a  party  to 
a  bill  of  exchange  at  three  months  would  be 
affected,  by  reason  of  the  laws  in  force  for  the 
prevention  of  usury."  See  also  what  was  said 
by  Lord  Abinger,  C.  B.,  and  Mr.  Baron  Parke, 
as  to  this  case,  in  Holt  v.  Mieriy  6  Mce.  &  W. 
168. 


THE  PROPERIT  LAWYER. 

PnOTBCTION  OF  PATENT. 

Whbrb  there  has  been  a  length  of  exclu- 
sive enjoyment  under  a  patent,  a  Court  of 
Equity  will  grant  an  injunction  in  the  first 
i  Qstance  without  previously  putting  the  party 
to  establish  his  right  by  an  action  at  law ; 
but  it  is  otherwise  when  the  patent  is  recent. 
Hill  V.  Thompson,  3  Mer.  622.  This  rule  was 
laid  down  by  Lord  Eldon,  C,  and  has  been 
recently  followe4  by  the  present  Chancel- 
lor, who  has  laid  down  some  other  rules  on 
the   same  subject.      1.  "  I   have  always 
thought  that  the  decision  of  that  question 
[the  validity  of  a  patent]  should  devolve 
upon  that  jurisdiction  in  which  questions  of 
law  are  more  properly  decided."  2.  "  There 
is  here  very  contradictory  evidence  as  to 
whether  it  [the  patent]  is  a  novelty  or  not. 
The  effect  of  these  contradictory  statementSj 
therefore,  as  the  matter  now  stands,  leaves 
very  considerable  doubt  upon  the  question, 
whether  that  which  is  now  claimed  is  a 
novelty  or  not,  and  that  circumstance  would 
Inake  it  my  duty  to  send  the  question  to 
law,  and  prevent  me  from  granting  an  in- 
junction in  the  meantime."     3.  "  Then  it 
IB  said,  there  is  possession  of  the  patent, 
and  that  possession  of  a  patent  for  a  certain 
length  of  time  gives  such  a  title  as  the  Court 
will  protect  until  a  trial  at  law  can  be  had. 
Andg  certainly,  if  I  found  that  manufacturers 
of  pianofortes  had  acquiesced,  and  that  there 
was  no  doubt  upon  that  point  to  which  I 
l^ave  before  referred,  I  should  have  adopted 
the  course  which  Lord  Eldan  adopted  in 
Hill  V.  Thompson,  3  Mer.  622,  and  which  I 
have  followed,  of  protecting  the  right  until 
the  trial  should  have  been  had.     For  that 
purpose,  however,   I   ought  to  have  very 
satisfactory  evidence  of  exclusive  possession. 
Now,  I  find  here  that  certain  manufacturers 


state  that  they  abstained  firom  malniig 
pianofortes  in  tbis  ^dianner  out  of  respect  for 
the  plaintifiis,  as  having  a  patent ;  ivhile 
other  manufieu^turers  again  say  that  thej 
have  always  made  them  in  this  manner. 
Which  of  these  statements  is  true,  I  am  not 
called  upon  to  decide ;  but  the  discrepancy 
does  throw  sufficient  doubt  on  the  case  to 
prevent  my  interfering  by  injunction.  The 
result  is.  that  this  case,  in  my  opinion,  wants 
that  evidence  of  exclusive  possession  upon 
which  Lord  Eldon  acted  in  the  case  that 
has  been  referred  to ;  and  that  there  is  so 
much  doubt  as  to  the  novelty  of  what  is 
claimed,  and  as  to  the  validity  of  a  patent 
for  such  a  manufacture,  that  I  do  not  fed 
that  I  ought  to  interfere.  It  is  obvious, 
however,  that  the  question  should  be  imme- 
diately tried.  The  object  will  be.  to  have 
the  pleadings  at  law  so  arranged  that  it 
should  be  tried  at  the  sittings  after  this 
term."     ColUwd  v.  Allison,  4  M.  &  C.  487. 

NOTICES  OP  NEW  BOOKS. 


A  Digest  of  the  Bj^ammaium  QsiesHams, 
in  Common  Law,  Conveyancing,  Bpuig^ 
Bankruptcy,  and  CriminaJ  Lam ;  *  miik  m 
Collection  of  Questions,  ftnmdei  as  weii 
on  Blackstone's  Commentaries  amdetker 
Text-Books,  as  on  Recent  Statutes  amd 
Decisions,  By  Robert  Maugham,  Se- 
cretary to  the  Incorporated  Law  Society 
of  the  United  Kingdom ;  author  of 
"  Outlines  of  Law;"  Treatises  on 
"  The  Law  of  Attorneys,"  ••  Literarj 
Property,"  &c.  &c.  Lond<Mi :  Edmond 
Spettigue,  67,  Chancery  Lane. 

That  class  of  our  readers  who,  from  time  to 
time  during  the  last  five  years,  have  prepared 
to  enter  the  larger  branch  of  the  profession, 
have  had  the  advantage  in  the  Legal  t3bser- 
ver  of  ascertaining  the  precise  naturt  of  the 
Examination  which  they  were  to  undergo. 
We  have  been  enabled,  from  the  commence- 
ment of  the  Examination,  to  state  the  Ques- 
tions, either  in  substance  or  neariy  verbatim. 
The  Candidates,  although  they  cannot  know 
the  questions  that  w^  be  put  at  a  future 
Examination,  are  made  acquainted  with  the 
past,  and  may  reasonably  expect  that  any 
intended  change  will  be  gradually  introdu- 
ced and  duly  notified.  « 

We  consider  also  that  no  small  service 
has  been  rendered  towards  the  well* working 
of  the  plan  of  Examination,  by  explaining 
the  rules  and  reg^ations,  and  admitting 
a  fair  and  full  discussion  of  the  mode  of 
proceeding,  an^  inserting  and  answering 
promptly  all  doubts  and  objections  to  any 
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part  of  the  arrangemeiits.  The  result  has 
been  highly  satisfactory.  We  hear  from  all 
quarters — not  only  from  the  offices  of  solici- 
tors and  agents — but  the  chambers  of  bar- 
risters, that  the  diligence  and  attention  of 
those  who  are  preparing  for  the  Examina- 
tion, has  been  highly  pjaiseworthy. 

Our  readers  are  aware  that  the£xaminers 
have  been  accustomed  at  each  Examination 
to  arrange  their  Questions  under  the  heads 
of  Common  Law  ~  Conveyancing — Equity, 
and  the  Practice  of  the  Courts— Bank- 
ruptcy, and  the  Practice  of  the  Courts — 
Criminal  Law,  and  Proceedings  before  Jus- 
tices of  the  Peace.  Since  the  commence- 
ment of  the  Examination  nearly  1500  Ques- 
tions have  been  propounded.  The  object 
being  to  ascertain  for  the  satisfaction  of  the 
Judges,  that  the  Candidates  possess  a  suf- 
ficient degree  of  knowledge  in  Law  and 
Practice  to  entitle  them  to  admission,  we 
think  the  course  pursued  has  been  very 
judiciously  chosen.  It  is  adapted, — as  far 
as  any  general  plan  can  be  devised, — to  suit 
the  several  classes  of  Candidates,  whether 
from  town  or  country,  or  engaged  princi- 
pally in  Conveyancing  or  in  Sessions  busi- 
ness, in  Eqnity,  or  in  Common  Law  and 
Bankruptcy,— according  to  the  offices  in 
which  they  have  been  articled.  After  five 
years'  trial,  we  know  not  that  any  material 
improvement  can  be  suggested  in  the  plan 
of  proceeding.  From  a  perusal  of  the 
Questions  it  appears  to  have  been  the  in- 
tention of  the  Examiners  to  put  an  equal 
proportion  of  Questions  on  the  Principles 
of  the  Law  and  the  Practice  of  the  Courts 
in  the  several  departments  in  which  attor- 
neys and  solicitors  are  engaged.  Some  of 
•the  questions  may  be  deemed  difficult,  but 
others  are  easy,  and  on  the  whole  they 
have  given  very  general  satisfaction. 

There  can  be  no  doubt  that  the  examina- 
tion has  thrown  additional  duties  and  ob- 
.  Ligations  on  the  practitioner  in  regard  to 
the  instruction  of  his  articled  clerks.  For 
although  his  primary  duty  consists  in  de- 
voting the  best  powers  of  his  mind  to  the 
interests  of  his  clients  ;  although  it  is  for 
them,  he  is  authorised  to  practise ;  although 
they  have  the  first  claim  ;— next  to  them, 
he  is  bound,  in  the  language  of  his  con- 
tract, "  by  the  best  ways  and  means  in  Hs 
power,  and  to  the  utmost  of  his  skill  and 
knowledge,  to  teach  and  instruct  his  clerk 
in  the  practice  or  profession  of  an  attorney 
and  solicitor." 

It  is  manifest  however  that  a  solicitor  can 
rarely  possess  leisure  to  frame  a  Collection  of 
Questions  for  the  purpose  of  drawing  forth^ 


the  legal  knowledge  of  his  clerk  in  all  the 
branches  of  law  and  practice.  But  with  a 
proper  Book  of  Questions,  it  is  compara- 
tively easy  to  select  a  certain  portion  which 
may  be  deemed  fit  for  a  given  exercise, 
and  which  the  clerk  may  answer  from  re- 
collection in  his  master's  presence,  llie 
utility  of  this  method  of  instruction  is 
obvious.  It  is  the  practice  in  almost  all  the 
sciences  to  test  the  progress  of  the  student 
by  well-framed  questions,  and  it  is  sin- 
gular that  the  plan  has  been  but  sparingly 
adopted  in  the  study  of  the  English  Law  ; 
— a  study  however,  to  which  the  cdtechising 
process  ip  peculiarly  suited.  The  main 
business  of  the  client  with  his  solicitor  is 
to  ask  questions,  and  receive  answers,  on 
points  of  law  and  practice ;  and  th6  com- 
munications between  the  solicitor  and  his 
counsel  approach  still  nearer  the  form  of 
interrogatory  and  examination.  The  prac- 
tice here  recommended  seems  therefore  a  fit 
preparation,  as  well  for  the  aid  of  the  stu- 
dent, as  for  the  business  of  the  young  prac- 
titioner. 

As  might  have  been  expected,  this 
change  in  (he  mode  of  ascertaining  "  the 
$tness  and  capacity  "  of  Candidates  for  ad- 
mission on  th&RoU  of  Attorneys,  has  oc- 
casioned the  publication  of  several  Books  of 
Questions.  Without  entering  into  a  com- 
parison of  their  several  merits  or  demerits, 
we  may  safely  recommend  Mr.  Maugham's 
work  as  useful  both  to  the  Solicitor  and  the 
Student.  The  merit  of  the  Questions  be- 
longs to  the  Examiners  themselves:  the 
business  of  the  editor  has  been  to  classify 
and  arrange  them  for  the  Student's  con- 
venience. 

The  first  part  of  the  volume  contains 
a  Digest  of  all  the.  Questions  propounded 
during  the  five  y«urs,  opoitting  only  iuch  as 
have  been  repeated  at  different  examina- 
tions. In  order  to  shew  the  scope  of  the 
examination  it  may  be  useful  to  state  the 
various  "  sub-heads"  under  which  the 
questions  have  been  arranged  in  the  present 
volume. 

I.  Under  Common  and  Statute  Law  and 
the  Practice  of  the  Courts,  arc  comprised — 
questions  on  the  nature  and  form  of  actions  ; 
on  rights  of  action  of  various  kinds,  with  nu- 
merous instances  illustrating;  the  principles  of 
law— the  operation  of  the  Statutes  of  Limita« 
lions,  &c.  The  practical  part  comprises — pro- 
cess ;  arrest ;  affidavits  ;  appearance ;  bail ; 
pleading  ( tender;  e?idence;  witnesses  ;  trial ; 
judgment;  execution;  warrant  of -attorney 
and  cognovit;  incidental  or  intetlocutory  pro- 
ceedings ;  attornev ;  ejectment ;  distress ;  re-^ 
plevin  ;  interpleaoer ;  arbitration ;  costs. 
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9.  The  quettlotts  la  the  deputment  oJF  Con- 
ve^nncing  are  thus  arnmf^d :  nature  of  es- 
tate! ;  property  real  and  personal ;  of  the  title 
Ux  estates — practice ;  deeds  of  conveyance — 
practices  morifnifes ;  judgment  and  other 
itehts;  leases;  wills;  intestacies;  uses  and 
trusts;  conditions  of  sale;  do\\er|  ontstand- 
iiiff  terms. 

3.  In  Efwity  and  the  PracHee  of  the  CmrU^ 
the  Questions  have  heen  classed  ae  follow: 
geneml  nature  of  equity;  specific  perform- 
ance of  contracts ;  fraud  \.  foreclosure — mort- 
f^ffix  devise — le^cy;  partiiioa;  account; 
miBtake;  lease;  waste;  sale;  discovery:  in- 
terpleader ;  perpetuattnir  testimony  ;  injunc- 
tions I  infants ;  married  tromen  ;  creditors ; 
Ifsnl^S ;  executars ;  arbitrators ;  aliens ;  so- 
;liaftor8;  Bill;  subpesna^  appearance;  can- 
tempt;  answer;  exceptions  to  ans^^ers*;  de- 
fence— plea;  demurrer;  replication — rijuin* 
der;  evidence;  witnesses;  hearinj^ ;  proceed- 
inin  >n  ^^  mas'er'iB  office;  appeal;  costs; 
Salcriocuiory  proeeedinrs. 

4.  Under  the  head  of  Bonkroptep  ond  PmC" 
4kt  of  the  CoMTti,  the  questions  relate  to  the 
fiat ;  the  petitioning  crmlilor's  debt ;  tradinj;^ ; 
act  of  banlcrttptcy;  proof  of  debts ;  assignees; 
mortf|raKe  creditor;  leases;  property  pasain}^ 
by  the  liat ;  evidence ;  the  bankrupt's  certio- 
rate ;  banlcnipi's  surrender  and  examination ; 
bankrupt  prisoner  f  bankrupt's  fioture  pro- 
perty; dividends;  partnership ;  apprentice; 
jurisdiction »  appeals,  &c. :  miscellaneous. 

5.  In  Criminai  Law  and  proceeding's  before 
Juiiicei  4fike  Pt-ace,  the  subjecU  of  the  ques- 
tions are  tbtis  arranged :  jurisdiction ;  homi- 
cide  ;  shooting,  stabbing,  &c. ;  burglury  ; 
fmerj;  larceny;  embezzlement;  perjury; 
snaAciolM  injuries  to  property;  Kbel;  tres- 
pass; nuuasce;  assault;  riot;  compounding 
offences;  misdemeanor;  conspiracy;  miscd- 
laneotts;  principal  and  accessaries;  offences 
bj  married  women ;  offences  by  infants ;  war- 
rant— arrest;  bail;  indictment  —  pleadings; 
criminal  information;  jurv;  evidence— wit- 
ness ^  trbl;  panishment;  forfeiture;  keeping 
the  pnce;  pauper  setilemenU;  repsiirinx  roads, 

.  &r.  I  justices  o£  the  peace  ;  couaaei  and  attor- 
aeys;  coroners. 

Eztenaive,  as  will  thus  be  found  the 
range  of  inquny  comprised  within  the 
acope  of  the  past  examinations,  if  is  obvious 
titet  a  small  part  only  has  been  exhausted 
of  the  vast  subjects  of  law  and  practice  in 
•  all  their  departments.  Mr.  Maugham  has 
therelbre  deemed  it  useftd,  to  add  a  con- 
siderable stock  cl  Questions  founded  as  well 
OB  Blackstone'iB  Commentaries  and  other 
text-writers,  as  on  the  recent  statutes  and 
decisions.  The  student  may  thus  be  fur- 
ther exercised,  after  he  has  gone  through 
the  previous  questions,  and  in  consulting 
the  autkorities  where  answers  may  be 
found,  the  advantage  of  the  reseuvh  will 
consist,  not  only  in  finding  an  answer  to  a 
V^^t  of  law  not  previou^  known,  but 
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new  inquiries  in  the  coarse  of  his  readua^ 
will  be  suggested  in  the  student's  mind. 
Thus  stimtilatBd  by  a  method  of  study  which 
supplies  an  object  and  motive  of  industry 
and  attention,  the  Student  will  find  the 
resuh  impressed  on  his  mind  with  a  per- 
manency which  no  other  course  of  study 
can  effect.  The  following  are  the  contents 
of  the  2nd  part  of  the  work : — 

The  questions  in  Commom  Lnw  relate  to  in- 
juries affectmg  personal  security^  personal 
liberty;  rehitive  n^hU;  haiband,  parear, 
sruardian,  master;  in^ries  affecting  pera«in^ 
property  in  possession ;  m  action,  or  breach  of 
contract ;  injurrpf  affecting  real  property ; 
ouster  of  freehold;  ditfpossersion  of  cftatteU 
real;  trespass;  nuisance,  waste,  sitbtractioB, 
disturbance;  tiguries  by  inferior  CiMirts;  i»- 
juries  by  or  affiecting  the  Crown.  * 

In  Equity^  the  sirtijects  of  the  qnesdons  are : 
geiier^l  nature  of  equity  r  reKef  affonled  ta 
equity,  in  relation  lo  the  Courts  Sf  Law  ;  in 
regard  ta  infanta  ;l  wards  in  Chaacery;  mar- 
ried women;  i<llt>ts  and  lunatics;  clMrities; 
specific  performance  of  agreements ,  trusts. 

la  Bankrupttestt  ^e  find  the  points  of  inquiry 
thas  selected  :  person^  liable  ta  tlie  baakmttt 
kws  ;  the  act  of  bankruptry  ;  the  petiUoaing 
creditor's  debt ;  the  fiat ;  proof  of  debts ;.  va- 
lidity  of  tranvactions  before  the  fiat ;  dispotiag 
the  fiat;  liabilities  and  protection  of  the  bank- 
rupt. 

Questions  are  also  framed  on  the  tt^no  of 
DUireut  namely,  the  injuries  to  which  a  dn- 
tress  applies;  what  things  are  di»traiaal>ie ; 
and  the  taking  and  disposing  of  distreas«. 
Tlie  law  rela^ig  to  drUtrolkms  ia  also  inquired 
into. 

Kext  cames  Criminal  Lmr^  under  which  head 
the  matter  is  thus  arranged : — the  nature  af 
crimes ;  persons  capable  of  cummitting  criiaes ; 
principals  and  accessarita;  offences  against 
religion^  &c. ;  high  treason  &c. ;  o&ncts 
against  public  justiV-e :  the  pnblic  peace ;  pub- 
lic trade  ;  the  public  health,  and  public  police ; 
homicide ;  offences  against  the  persons  of  in- 
dividuals ;  their  habitations ;  burglary ;  burn- 
ing or  destroying  biNises,  buildings^  or  ships; 
theft;  robbery;  malicioas  injuries^  forgery: 
the  means  of  preventing  offeaces^ 

f>n  the  subject  of  the  Juriediction  of  ike 
Cottrii,  the  questionr  relate  to  courts  in  gene- 
ral; inferior  courts;  superior  courts f  con- 
current and  exchisive  juriscKction  of  the  seve- 
ral courts  of  law  and  equity ;  jurisdiction  af 
the  courts  of  Iwakcuptcy  and  insolvency;  the 
courts  of  assiae  and  nisi  priiu ;  the  eccU  si- 
astical  and  maritime  courts;  courts  of  special 
or  local  jurisdiction;  cmrts  of  appeal; 
criminal  courts  of  a  public  and  general  juris- 
diction ;  high  court  of  parliameat ;  court  of 
the  lord  high  steivard ;  of  the  Queen's  Beach ; 
the  admiralty;  criminal  courts  of  a  local 
jurisdiction ;  oyer  and  teriainer,  and  general 
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gtMil  deKvcry ;  centnl  crinfiinal  court :  quarter 
sessions ;  the  sheriff's  lourii ;  court  leet ;  court 
by  frih,  f^rant,  and  contract;  by  testament 
aoid  admiuistration. 

The  Conveynncing  questions  are  classed  as 
follows : — Real  property ;  corporeal  heredita- 
ments i  incorporeal  hereditaments;    modem 
Bnglish  tenures ;  freehold  estates  of  inherit- 
ance;  freeholds  not  of  inheritance;  estates 
less  than  freehold;  estates  upon  condition; 
w  possession,^  remainder,  and '  reversion ;  in 
severalty,    joint-tenancy,    coparcenary    and 
common  ;  title  to  real  property,  by  descent ; 
by  purchase;    escheat;   by   occupancy;    by 
prescription;  by  forfeiture;   uses  and  trusts; 
title   by  alienation  :  alienation  by  deed ;  by 
inatter  of  record ;  by  special  custom  j  by  de- 
vise;   thin^  personal;    property   in  things 
personal;  title  to  things  personal  by  occu- 
pancy;   by  prerogative    and   forfeiture;    by 
cnston  ;  suocession,  marriage  and  judgment ; 
of  the  coroner,  &c  ;  couits  of  private  and 
spedal  jurisdiction. 

The  volume  contains  nearly  four  thousand 
questions,  and  is  inscribed  to  the  Examiners, 
**  in  tiie  hope  cf  facilitating  their  future 
labors,  and  assisting  the  student  in  pre- 
paring for  his  examination."  We  wish 
that  these  laudable  objects  of  the  author  may 
be  successful.  '  To  the  second  part  of  the 
"work,  comprising  about  2500  questions, 
are  added  references  to  the  text  boodis, 
statutes  and  decisions,  and  to  Mr.  Maug- 
Imbi's  "Outlines of  Law,  orieadinga  from 
Blacintone  and  other  works*  altered  accord- 
ing to  the  present  law,"  where  the  student 
may  readOy  find  an  answer  to  each  question. 
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once  such  a  stimulus  as  may  call  upon  non- 
artided  clerks  to  diligenclv  study  the  laws  upon 
the  working  of  which  they  are  engaged^— 
namely,  by  awarding  to  the  candidate  possess- 
ing the  greatest  le?al  attainments,  a  prhee  of 
the  value  of  121/.  lOt.  to  cover  the  stamp  duty 
upon  his  articles. 

Studious  unarticled  clerks  will  thps  hava 
placed  before  them  the  opportunity  of  entering 
their  profession  as  solicitors  by  payment  of  sa 
small  a  sum  as  I/.,  and  payable  by  quarterly 
instalments  of  5«.  each.  Ilie  plan  proposed  for 
carrying  this  out  is  as  foUoirs : 

150  members  to  form  a  class  of  competitors, 
each  subscribing  5«.  a-quarler,  produdog  yearly 
150/. ;  this  sum  to  be  apnropriated  towards  the 
purchase  of  a  blank  deed  of  cferk*«  articles  and 
coupierpart,  and  to  defray  expenses  of  arbi« 
tration,  printing,  &c.  &c. 

That  yearly,  such  of  the  members  as  shall 
have  given  a  month's  notke  in  uritingto  ttie 
secretary  of  their  intention,  shall  lie  examined 
by  the  arbitrator,  upon  the  laivs  of  England, 
and  the  candidate  most  approved  of  by  the 
examiner  to  be  awarded^ the  aniclef  and  coiuw 
terpart.  .         , 

That  some  respectable  solicitor  or  barrister 
be  yearly  appointed  as  examiner,  who  shall  be 
diily  retained,  aad  his  fees  pakl  out  of  the  so- 
ciety's fund,  unless  the  committee  can  agree 
upon  a  gentleman  who  may  offer  his  services 
gratuitously. 

That  aay  member  who  shall  have  obtained 
his  articles  by  means  of  the  society,  shall  after 
his  atimission  (if  called  upon  to  do  so)  become 
the  examiner  fur  one  year. 

That  the  affairs  of  the  association  shall  bo 
conducted  by  a  committee,  secretary,  and  trev 
surer,  to  be  chosen  annually. 

Many  attorneys  and  soltcitors  have  expressed 
their  readuiess  to  foster  suck  a  society  bv  suli- 
scribing,  and  by  facilitating  the  efforts  ot  their 
clerks,  who  may  enrol  themselves  as  members. 


[Wx  have  been  requested  to  give  publicity 
to  the  following  plan  for  the  encouragement 
of  Law  Clerks :] 

It  18  much  to  be  re/jrretted  that  an  opinion  is 
prevalent  among  the  public  generally,  that  at- 
torneys' clerks,  whilst  possessed  of  a  complete 
kaowledge  of  the  means  bv  which  unprincipled 
transactions  are  cooducteu,  and  which  they  are 
daily  and  hourly  employed  in  repressing  or 
punishing,  yet  tnat  they  are  comparatively  de- 
stitute of  a  knowledge  of  the  laws  which  found 
the  practk'e  and  the  spirit  of  the  machinery  they 
are  engaged  to  work.    Nor  indeed  can  it  well 
be  otherwise,  for  the  clerks  to  attorneys  are  in 
general  employed  solely  upon  points  of  prac- 
tice, and  if  they  are  acquainted  with  the  theory 
and  rules  of  law,  it  is  but  seldom  that  such  a 
knowledge  b  called  into  action.    That  this 
should  exbt  is  much  to  be  lamented,  but  that 
clerks  are  not  engaged  more  upon  points  of 
law  must  solely  arise  from  their  want  of  capa- 
city, and  not  from  such  employment  being  use- 
less and  unprofitable  in  an  oibce  of  considerable 
practice. 
The  object  of  this  association  is  to  give  at 


N011£S  OF  THB  TERM. 


THB  FIRST  DAT  OF  TaRM.-H)USXN'a  BBNCB. 
— ^FSRBMFTORT  FAFXR. 

Thx  abolition  of  the  Peremptory  Paper  in  the 
Court  of  Queen*s  Bench  has  led  to  much  dis- 
cussion on  its  utility,  and  generally,  as  to  the 
preferable  mode  of  having  biuincss  brought 
before  the  Courts,  whether  by  Ibts  or  by  mo* 
tion,  according  to  the  convenience  of  counsel 
and  parties.  Order  and  certainty  being  ob- 
jecta  the  most  desirable  in  the  mode  of  dis« 
posing  of  business,  it  may  be  matter  of  some 
doubt,  whether  they  would  not  have  been 
much  better  ensured  by  retaining  the  Peremp- 
tory Paper,  than  by  leaving  cases  to  be  brought 

•         •  •       *  •  <  < 

on  by  arrangement  among  those  who  are  con- 
cerned in  them.    Judkei  uUter  visum.   Still  il 
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would  Bcem  more  equitable  that  the  discussioD 
of  rules — enlain^d  or  othenrite-^honld  take 
place  according  to  the  priority  of  date,  instead 
of  the  present  apparently  random  way.  This 
was  the  opinion  of  many  daring  the  last 
Term;— what  passed  on  Thursday  the  first 
day  of  this  Term,  would  appear  to  gi?e  it 
some  degree  of  confirmation.  About  half- 
past  two  the  business  of  the  Court  came  to  a 
stand-still,  no  counsel  having  any  motion  to 
make. 

Lord  Denman, — ^There  are  about  forty  en- 
larged rules  in  the  paper  before  me,  if  the 
gentlemen  of  the  bar  are  ready  in  any  of  them— 

^After  a  pause,) 

Sir  ^.  Follett.^l  am  afraid,  my  Lord,  if 
your  Lordship  will  allow  me  to  say  so,  your 
Lordships  will  find  it  necessary  to  have  a  per- 
emptory paper,  in  some  modified  form. 

Lord  Denman, — No,  no ;  after  this  day  we 
shall  go  to  the  New  Trial  Paper.  That  is 
80  good  a  position  to  retreat  upon,  that  it  is 
not  necessary  to  have  a  peremptory  paper. 

His  Lordship  then  delivered  two  judgments, 
during  which  Sir  AT.  Foliett  left  the  Court, 
and  the  business  must  have  been  adjourned 
had  he  not  returned,  leading  in  Mr.  Kelly  to 
shew  cause  against  some  rule,  the  discussion 
on  which,  with  one  or  two  subsequent  matters, 
occupied  the  rest  of  the  afternoon. 

Lord  Denman  afterwards  said.—"  It  may  be 
taken  as  a  notice,  that  we  shall  proceed  with 
motions  every  day,  excepting  on  the  days  for 
regularly  appointed  business ;  and  in  case  of 
motions  not  being  brought  before  us,  we  shall 
immediately  proceed  to  the  New  Trial  Paper, 
and  regularly  go  through  that  paper." 

As  their  lordships  are  the  most  indefatigable 


judges  in  Westminster  Hall,  there  can  be  no 
doubt  of  their  wish  to  do  every  thing  for  the 
prompt  and  ample  administration  of  justioe, 
and  it  is  not  from  an  occasional  instance  of  the 
kind  just  noticed,  that  we  would  draw  a  haatj 
inference  against  the  existing  arrangements  of 
business ;  but  it  is  submitted,  with  all  due  de- 
ference, as  a  general  principle,  that  callini^  on 
cases  in  rotation  from  a  paper  or  list,  in  which 
every  solicitor  and  every  client  knows  Ids 
exact  position,  must  ensure  regularity  and  fair 

play-  

ATTENDANCE  OP  THB  HA8TBR8  TO  TAX 

COSTS. 

It  appears  not  to  be  generally  known,  thai  the 
Masters  of  the  Court  of  Queen's  Beneb,  in 
order  to  meet  the  demand  for  speedy  execu- 
tions, and  to  prevent  loss  to  suitors,  have  made 
an  arrangement  for  one  Master  to  be  always  at 
the  office  at  one  o'clock  on  each  c^ .those  days 
on  which  formerly  there  was  no  attendance. 
Notice  ^0  this  effect  has  been  posted  on  die 
door  of  the  Queen's  Bench  Master's  Office 
during  the  vacation. 

We  are  not  aware  whether  this  regnlatioo 
has  been  adopted  in  the  other  Common  Law 
Courts;  but  have  no  doubt  it  wall  be,  if  the 
state  of  business  should  render  it  necessary. 


HOUSE  OP  COMMONS. 

The  adjournment  of  the  House  of  Commons 
was  stated  in  the  last  Number  to  be  made  to 
Tuesday  the  27th,  instead  of  the  20th  instant. 
On  Tuesday  the  27th,  the  Solicitor  General's 
motion  for  a  Committee  on  the  Courts  Remo- 
val will  be  made.  We  shall  probably  notice 
the  subject  further  in  our  next  number. 


ATTORNEYS  TO  BE  ADMITTED, 
Trinity  Term,  1841. 


QfTECN's  BENCH. 

ClerJt's  Name  and  Residence,  To  whom  articled^  assigned,  ^x. 

Archer,  Thomas  Coates,  20,  Goulden  Terrace,    Charles  George  Parker,  Chelmsford. 

fiarnsbury  Road;  Springfield i  and  North* 

aropton  Square. 
Austen,  Edward  Thomas,  Alresford ;  and  21,    Joah  Bates  Wakefield,  GosporL 

18,  and  16,  Portugal  Street,  Lincoln*s  Inn. 
Arnold,  John,  the  younger,  38,  Keppell  Street ;    John  Arnold,  senior,  Birmingham. 

and  Birmingham. 
Adamton,  Charles  Murray,  36,  MarcLmont    Nicholas  Walton,  Newcastle-upon-Tyne;  as- 

Street ;  and  Newcastle-upon-Tyne.  signed  to  John  Stevenson,  King's  Road,  Bed- 

ford Row. 
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Cierk*$  Name  and  Reddenct,  To  whom  articled,  aesigned,  ^, 

Andrews.  James  Hadfield,  Manchester.  Edward  Cbippeodale  Milue,  Manchester. 

Buck«  John  Oswald,  37,  Bow  Street,  Govent    William  Bernard  Ogden,  St.  Mildred's  Court. 

Gatden ;  and  City  Road. 
Byrne,  Edmund,  2,  Frederick's  Place,  Gray's    Henry  Weeks,  Cook's  Court. 

Ion  Road  \  and  Keoton  Street. 
Bencraft,  Lionel  Thomas,  42,  Essex  Street,    William    Mitchell,    Petersfield ;    assif^oed    to 

Strand ;  and  Barnstaple.  Thomas*  Coppard,  Horsham :  ^assigned  to- 

William  Gribble,  Barnstaple. 
Bash,    John    Jones,   Trowbridge ;    and    17»    Elijah  Bush,  Trowl)ridge. 

Everett  Street. 
Boase,  William  David,  17>  Foley  Plate;  and    Matthew  Austis,  I/iskeard;.  assigned  to  John 

Liskeard.  Sargent,  Liskeard. 

Bjers,  James  Broff,  46,  Great  Ormond  Street ;    John  Sudden  Jeffries,  Carmarthen. 

Carmarthen  $  and  Upper  Berkeley  Street. 
Burder,  John,  9,  Flnsbury  Place  North  \  and    Thomas  Evans,  Hereford ;  assig-ned  to  Wil- 

Hereford.  liam  GiUmore  Bolton,  Austin  Friars. 

Bainbridge^  Utrick,  8,  Northumberland  Street,    Robert  Walton  Bainbridge,  Alston. 

Strana;  and  Alston. 
Church,  Edmund  Boyle,  33,  Essex  Street,    Edward  Frowd,  33,  Essex  Street,  Strand. 

Strand. 
Ounliffe,  John,  the  youniter,  18,  Princes'  St.,    Richard  Pilkington,  Preston. 

Stamford  Street;  and  Preston. 
Codd,  Henry,  Charles  Street,  Saint  James's ;    William  Codd,  the  younger,  Maldon ;  assigned 

and  30,  Aramlei  Street,  Strand.  to  Wm.  Battey,  Charles  Street,  St.  James's 

Square. 
Cand^f,  Charles  Fishlake,  13,  Chester  Square.    Thomas  Clarke,  43,  Craven  Street,  Strand. 
Carlyon,  Edtvard  Trewbody,  Truro ;  Stanhope    John  Carlyou,  Truro. 

Street;  Southampton  Buildings;  and  Wake- 
field Street. 
Cracknell,  John  Benjamin,  Lyncombe ;  and    Edward  Webb,  Sion  Hill,  Walcot,  Somerset. 

Widcombe,  Somerset. 
Cbevalier,  Clement,  Champion  Grove,  Clerk*    Charles  John  Palmer,  Great  Yarmouth. 

enwell ;  and  Great  Yarmouth. 
Crowdy,  James,  4,  Everett  Street ;  and  Wells    William  Morse  Crowdy,  Swindon. 

Street. 
Gomington,  James  William,  1,  Calthorpe  St. ;    Messrs.  Thirkill  and  Rogers,  Boston. 

and  Boston. 
Crompton,  John,  17,  Millman  Street;  High    James  Whitehead,  Oldham. 

Crompton ;  and  Howard  Street. 
Cottrell,  William,  36,  Cljpstone  Street,  Great    Edward  Bower,  Birmingham. 

Portland  Street ;  and  Birmingham. 
Copeman,  Geoi^e,  Aylsham.  Robert  William  Parmeter,  Aylsham. 

Dalton,]  George  I  Wilkinson,  15,  Duke  StroQt,    Octavius    Robert   Wilkinson,    Saint   Neot's; 

Saint  James's.  assigned  to  Samuel  White  Sweet,  Basinghall 

Street. 
Davies,  John  Evan,  43,  Southampton  Build-    Joim  Kerle,  Haberfield,  Bristol. 

ings;  and  Bristol. 
Dunsford,  Francis,  7,  New  Ormond  Street ;    John  Nicholetts,  South  Petherton. 

South  Petherton. 
Dalrymple,  Robert  Farre,  6,  Holies  Street,    Robert  Bayly  FoUett,  Bedford  Row. 

Cavendish  Square. 
Dalton,  Samuel,  Dudley.  ~  Thomas  Goode,  Dudley  %  assigned  to  John 

Bolton,  Dudley. 
Efldale,  Robinson  Tunstall,  35,  Edward  Street,    Ellis  T^unliffe,  Manohester. 

HampsteadRoadi  Manchester;  and  Boy ne 

Terrace, 
Ellis,  Arthur,  12,  Harmond  Street,  Haropstead    Ambrose  Lace,  Liverpool. 

Road ;  Liverpool ;  and  Henrietta  Street. 
Fletcher,  Thomas,  3,  Sid  mouth  Place,  Saint    Pater.  Hodgson,  Whitehaven. 

Pancras ;  and  Whitehaven. 
Fisher,  Thomas  Forrest,  6,  Vine  Street,  Golden    Joseph  Fisher,  Cleve,  Somerset. 

Square ;  aud  Cleve. 
Fortescne,  John,  Warwick.  Thomas  Morris,  Warwick. 

Fox,  Charies  Burton,  22,  Bedford  Place.  Joseph  Maberly,  17,  King's  Road, 

Foote,  William,  Wisbeaeh.  Ezra  Ea^rles,  Bedford. 

Greville,  PenistonGrosveaor,  28,  City  Road.       Arthur  GrevilIe,Sun  Court. 

\Tohe  Contxikued^ 
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Adams,  Oeoi^e  Henrf  ,  23,  Bleoheim  Street,  Heslop,  William  Thomas  the  youocrer.  Haver- 

Chekea.  Ibrdwest.                       ^ 

Brown,  CbarletJothaa,  Ilminster)  and  Lea-  Red  ward,  Charles  Brtijamm,  Pomea. 

minf^toD  Priorn.  Stoddart,  Charles,  60,  Red  Lion  Street,  Qeik. 

Dalby,  Thomas  Biiri(h«  Asbby-de-la-Zonch.  ,  enwelL                                     , 

Dodgson,  Joseph,  CVsterfield.  Toalmin,  Robert.  5,  Vcmlum  Biuldmgs. 

Greenfield  Thomas,  Winchester.  Turner,  Joseph,  Sheffield. 

Added  to  the  lAetparsuoM  to  Judge's  direction. 

Dipam,Jame«^  5,BrompCon  Qrorei  and  3,    Healop,  WiHiani  Thomas,  the  elder,  PreBde^ 
Ounon  Row.  gist ;  and  Haverfordwest, 

Wilford,  Edward,  UverpooL 


SUPERIOR  COURTSL 


0(cf  C^xncHIorir  Caurt. 

WIXiL,  CONSTRUCTION  t>F.— -ADMiaaiBILITT  OF 
PAaOL  MVIDEHCZ  A8  TO  TBSTATOIl'S  IN* 
TBNTION. 

/Then  a  testator  divises  estates  to  one  member 
o/ a  family  whom  he  sufficiently  designates 

■  iy  descrigtion^  hut  whose  father's  christiun 
name  is  different  to  that  used  by  the  testom 
tor,  and  there  is  another  member  ^  the 
tame  family  whose  christian  name  accords 
with  that  used  by  She  testator ^  but  who  does 
not  in  other  respects  answer  to  the  descrip* 
tion  fioen  by  the  testator^  parol  evidence  is 
admtssible  to  shew  that  the  testator  had  mif* 
tahen  the  name  o^  the /kther  of  his  intended 
devisee  f  and  ftr  the  Court  is  capable  ^f 
farming  a  sat^factory  conclusion  from  the 
facts  induced,  it  will  not  direct  an  issue. 

Charles  Robert  Blandell,  late  of  Ince  Blnii* 
dell,  in  the  county  of  Lancaster,  Csqmre,  the 
testator  in  thb  case,  who  was  possessed  of 
estates  of  considerable  ma^^tude,  by  his  will, 
dated  the  28th  of  November  1834,  me  and 
devised  all  his  manors,  messuages,  &c.  in  the 
county  of  Lancaster,  to  the  trustees  named  la 
bis  will,  upon  trust  to  permit  and  suffer  the 
second  son  of  Edward  Ir eld  of  Lul  worth,  in  the 
county  of  Donet,  Esq.,  to  occupy  and  enjoy 
the  same,  and  to  take  to  his  own  use  the  rents 
and  profits  thereof  for  his  life,  and  from  and 
after  his  decease  tlien  upon  trust  for  the  first 
and  every  other  son  of  tne  said  second  son  of 
the  sud  Edward  Weld,  severally,  successively, 
and  in  remainder,  one  after  another,  accordinf( 
to  the  priority  of  their  respective  births  and  the 
heirs  male  pr  the  body  and  respective  bodies 
of  every  such  son  i  and  for  default  of  such 
issue  upon  trust  for  the  third  and  every^  other 
aon  and  sons  except  the  eldest  of  the  said  Ed- 
ward Weld,  severally  and  successively,  with  like 
limitations  to  the  first  and  every  other  son  of 
each  brother,  except  the  eldest  brother  of  the 
aaid  Edward  Weldi  remainder  with  like  limita- 
tions  to  the  second  and  every  other  son  and- 
•ons,  except  the  eldest,  of  Lady  Stourton,  the 
wife  of  the  Rifht  Honourable  Lord  William 


Stourton,  and  one  ^  the  nsters  of  the  seH 
Edward  fTeld,  remainder  with  like  limiUtioBi 


to  the  first  and  other  son  and  sons  of  all  the 
other  sisters  of  the  said  Edward  Weld ;  remsie- 
der  to  the  first  and  every  other  son  aad  loai 
of  the  eldest  and  every  other  da«xht«r  ^^ 
danj^hters  in  succession  of  the  said  Edsnrd 
Weld,  wHh  divers  remmadera  over. 

At  the  time  the  testator  made  his  will,  the 
stale  of  the  Weld  family  was  as  follows.*— 
There  was  a  Mr.  Joseph  Weld,  who  was  the 
owner  and  occupier  of  Luiworth  Castle,  ud 
who  had  an  ^der  hrother  named  Thonss,  i 
cardinal,  residiaff  at  Rome,  and  three  otber 
brothers,  named  respectively  Hapiphrqr*  Jen^ 
and  George.  Lady  Stourton  %vas  also  his  lis- 
ter, and  he  formerly  had  another  brother, 
named  Edward,  who  had  died  without  ime 
nearly  forty  years  before  the  dau  of  the  mil 
Mr.  Joseph  Weld  had  ako  three  sons,  vis.,  Ed- 
ward  Joseph  Weld,  Thomaa  Weld,  a«d  Joseph 
Weld,  neither  of  whom  was  married  at  the  dste 
of  the  wilk  Under  these  circumstaaces  the 
bill  was  filed  by  Thomas,  the  second  son  of  Mr, 
Joseph  Weld,  who  insisted  that  be  was  the 
party  intended  by  the  tesutor  in  his  descrip- 
tion ef  the  second  son  of.  Edward  Wdd  of 
Luiworth,  and  in  support  of  his  claim  mach 
et^deace  was  fone  into  for  the  purpose  of 
shewinic  the  imperfect  kaowled|pe  which  the 
testator  had  of  the  Weld  family,  and  that  he 
had  freanently  called  Mr.  Joseph  Weld  by  the 
name  of^  Edward.  On  the  part  of  Mr.  Edward 
Joseph  Weld  and  the  heiresses  at  law  of  the 
tesutor,  it  was  ttr^^ed  that  this  evideace  wasia- 
admissiUe,  the  former  insisting  tliat  he  was 
sufficiently  described  by  the  will  to  entitle  bu 
second  son  to  the  preference,  and  the  Isuer 
that  the  description  was  inapplicable  ^uier  to 
Edward  Joseph,  or  Thomas,  and  that  the  de* 
vise  was  altogether  void  for  uncertauity. 

Jacob  and  M^eDonnell,  for  the  pifti^.'*^ 
the  object  of  the  testator  was  to  give  hit  ffwjj 
hold  and  copyhold  estates  to  the  secoad  loaoc 
the  possessor  of  Luiworth,  and  thus  crates 
second  family  in  that  of  the  plaintiff's  ftdieror 
the  Weld  iamHy ;  and  for  ihat  purpoaehe ex- 
cluded not  only  the  plaintiff's  unde  TbojBii 
Cardinal  Weld,  but  also  the  pUiotiff'i  elder 
brother,  Edward  Joseph  Wel<C  utd  after  th« 
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dettli  of  tbe  plaintiff;  and  failttre  of  hii  Istoe 
male*  devised  the  estaiei  to  the  third  and  every 
other  ton  of  the  plaintiff's  father  except 
Edward  Joieph  Weld«  the  elder  of  toch  tons 
in  sQcceition.  It  was  clear,  from  the  ertdence 
adduced,  that  the  testator  had  mistaken  the 
name  of  Edward  for  Joseph,— for  althouich 
repeatedly  corrected  when  he  called  Mr. 
Joseph  Weld  of  Lulworth,  by  the  name  of 
Edward,  he  still  continued  to  make  the  mis- 
take. It  was  also  fully  proved,  that  the 
description  of  Lady  Stourton,  as  the  sister  of 
Edward  Weld,  could  only  apply  to  the  plain- 
tiff^'s  father,  and  the  Court  was  at  liberty  to 
inquire  into  every  mtterial  fact  relating  to  the 
ciriumst^nces  of  the  testator  and  of  his  family 
and  affairs,  for  the  purpose  of  idenlifyinjc  the 
object  of  his  bounty,  so  that  all  the  evidence 
upon  these  points  was  perfectly  admissible.— 
nowsetir.  Sweet,  1  Arab.  176;  />^d.  Tempie^ 
man  V.  Martm,  4  B.  and  Ad.  786 ;  MUler  v. 
Trixref,  8  Binjf.  244 ;  Miteien  v.  MuHen,  I 
P.  Wms.  421 ;  Paridni  v.  Parson*^  I  Ves.  Jr. 
266;  Goodwin  v.  Goodwin,  I  Yes.  Sr.  227  < 
Seiwood  V.  Mildmay,  3  Ves.  308  j  Peniiooit  v. 
Lee,  2  Jar.  &  W.  207  ;  Gurvey  v.  HiUeri,  19 
Ves.  125 ;  Doe  d.  Hiicocke  v.  Hiteoeke,  6  M. 
&  W.  363;  Doe  d.  Chewier  t.  Huikwmie,  3 

B.  &  A.  632.  ^      . 

fFakeJield  and  Siewttrt,  for  the  executors, 
vobmitted  to  act  as  the  Court  should  direct. 

K.  BrteeunA  fTiikam,  for  the  several  mem. 
bers  of  the  Weld  family  who  claimed  in 
remainder  after  the  plaintitT  and  his  issue,  ex- 
cept  Bdward  Joseph  Weld,  urged  that  the  tea. 
tator  could  neither  have  meant  Edward  ioseph 
Weld,  because  he  was  not  designated  either  by 
name  or  description,  nor  the  Edward  Weld 
who  had  been  dead  forty  years  before,  but  the 

Eerson  dcariy  p<iinlcd  out  was  the  brother  of 
,ady  Stourton.  Unless  this  were  the  construc- 
tion, no  one  could  take,  and  a  man  could  not 
be  supposed  to  make  an  illegal  gift,  or  one 
which  could  not  Uke  effect.  It  was  curious 
that  the  question  as  to  the  allef^ed  uncertainty 
of  the  derise  should  now  be  raised,  but  it  was 
clearly  an  equitable  question,  and  there  was  no 
necessity  therefore  for  sending  the  case  to  a 
Court  of  Law.  Besides,  even  if  this  anestion 
could  be  raised,  it  formed  no  ground  for  an 
issue ;  for  if  the  plaintitT  had  no  title,  the 
defendants  should  have  demurred  to  his  bilL 
With  rvgard  to  the  admisribility  of  evidence, 
it  might  be  conceded,  that  proof  of  the  in- 
Btructions  giren  by  the  testator  for  his  will 
could  not  be  given,  but  evidence  to  shew 
the  testator's  knowledge  of  the  persons  to 
whom  the  gifk  was  intended  to  be  made  was 
cleariy  admissible.  Thomas  v.  Steward,  7  T. 
R.  144;  Riven^  Caee,  I  Atk.  410. 

Bethett  and  Campbell,  for  Edward  Joseph 
Weld,  contended  that  the  Court  had  no  right 
to  trarel  out  of  the  will  for  the  purnose  of 
ascertaining  the  tesUter's  intention,  when  the 

words  of  the  will  were  •ofi?«n»^y  EJ^J®  ■**" 
■sit  of  a  proper  construction-  frorudge  v. 
CkMMhtlU  3  Bro.  C.  C.  466 ;  Hfdmeej.Cue^ 
tanee,  12  Ves.  279.  Edward  Joseph  Weld  was 
aofficiently  detignaSed  to  be  brought  withu  the 
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first  devise,  and  unlets  that  devise  were  con* 
strued  to  refer  to  him,  there  would  be  danger 
of  destroying  the  will,  which  was  never  per« 
mitted  unless  it  were  found  that  no  sense  could 
be  given  to  it. 

G,  Rickardt  and  Famittart  Neale,  for. Lord' 
and  Lady  Stourton  and  their  familjr,  insisted 
that  the  name  of  the  dejrisee  being  plamly  given, 
evidence  dehore  the  will  could  not  be  received 
for  the  purpose  nf  substituting  another  person. 
Beaumont  v.  Fell,  2  P.  Wms.  141  ;  Day  v. 
Triggr,  1  P.  Wms.  287 ;  Pentecost  v.  Lee,  ante ; 
Stoekdate  v.  Bmshiy,  19  Ves.  381  ;  Doe  d. 
ChenaUer  v.  Huthwaite,  anie;  and,  if  the  de- 
scription giTen  by  the  testator  would  not 
apply  to  fid  ward  Joseph*  then  came  into  ope- 
ration the  devise  to  Laoy  Stourton,  about  whose 
name  or  description  there  could  be  no  dispute, 
which  was  a  contingent  remainder  to  her 
and  her  issue  in  tail  male,  expectant  on  the 
fulfilment  or  failure  of  the  limitations  to  tho 
second  son  of  Edward  Weld. 

Sir  fFm.  Follett,  James  fFigram,  and  Fleming' 
S/drrow  and  Pang,  for  the  h^resses  at  law,  con- 
tended that  in  no  case  could  parol  evidence  bo 
received  to  explain  a  testator's  meaning,  unless 
there  were  circumstances  which  brought  It 
within  the  description  |^ven  by  Lord  Bacon, 
ris.,  a  rase  of  equivocation.  The  court  could 
not  make  a  will  for  a  testator ;  and  although  ic 
%vas  difiicidt  to  ascertain  the  extent  of  the  rule 
for  the  admission  of  parol  evidence  according 
to  the  principles  laid  down  in  some  of  the  early 
cases,  yet  the  decisions  in  Doe  d.  Hiseoeks  v. 
Hiscocks,  and  in  Miller  v.  Trovers,  ante,  had 
brought  the  law  to  a  much  more  wholesome 
state,  and  were  now  invariably  acted  on.  Many 
cases  had  occurred  where  a  mistake  in  the 
name  prevented  the  wiU  from  operatittg  alto- 
gether, for  the  court  would  not  take  upon  4t* 
self  to  say  what  the  testator  meant,  if  there 
were  a  person  whose  description  answered  to 
that  given  by  the  testator.-— Wigr.  on  Yflkl^  p. 
64.  So  if  a  devise  to  on^  penon  be  dear,  it 
would  not.be  affected  because  there  be  a  devise 
to  another  who  happens  to  be  incorrectly  de« 
scribed.— »/0etf«  v.  Coldgf,  8  Ves.  42 1  Doe  d. 
TVjMiffff  V.  npman,  9  East,  272.  There  being  in 
this  case  a  person  answering  to  the  name  of 
Edward  Weld,  the  court  could  not  correct  an 
inaccuracy  of  name,  by  an  aecuracy  of  descrip- 
tion, nor  could  it  say  whether  the  name  or  tne 
description  was  inaccurate.— Z>or  d.  Ckeealier 
V.  Haihwaite,  antet  Thomas  v.  Thomas,  mUeg 
Delmare  v.  Robelio,  1  Ves.  jun.  412 ;  jindrems 
V.  DoUom,  1  Cox,  425;  Doe  d.  Gord  v.  Needs, 
2  Mees.  &  W.  129.  It  was  sufficient  for  the 
purposes  of  this  suit  to  show  that  the  plaintiff 
could  not  maintidn  his  bill ;  and  in  support  of 
this  position  they  might  relv  on  two  grounds: 
first,  that  a  person  who  Is  described  with  cer« 
tainty  cannot  be  rejected,  and  therefore' the 
devise  to  Edward  Weld  of  Lulworth  being 
complete,  he  must  be  deemed  the  party  meant 
by  the  testator  i  and,  secondly,  that  a  person 
who  is  not  descrilied  cannot  take ;  and  thercw 
fore  die  plaintiff  not  being  the  second  sen  of 
Edward  Weld  of  Lulwor&,  the  court  could 
not  give  him  the  Mate,   The  following  euea 
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were  alio  cited  by  ffigram  \  viz.  H^UktMon  v. 
Adam^  1  Ves.  ft  B.  422 1  Fnuer  v.  Piggoii, 
I  YouDji^e,  354  {  Lnm  v.  Llewellyn,  1 1  urn. 
&Riii8. 104 ;  Hampehire  y.  Pierce,  2  Ves.  aeo. 
216 ;  <S/rw£f  V.  iKuMtf//,  8  Vin.  Alir.  194,  and 
3  Atk.  374 ;  Pocock  r.  BUhup  qf  Lincoln,  3 
Brodi  and  Bing^.  27  s  Doe  d.  Omenden  v.  CAi- 
ckeder,  3  Taunt.  147  ;  Moumejf  v.  BUmire,  4 
Rum.  384 ;  />oe  d.  fTesilake  r.  fFettlake,  4 
Barn.  &  Aid.  57 ;  Goodtitle  v.  Southern,  I  M. 
&  S.  299  ;  Z>otf  V.  Bow«r,  3  B.  &  A.  549  :— 
wid  the  following^  by  Slnrrow,  ? iz.,  <SmtM  t. 
Cumpbell,  19  Ves.  403;  Cooper,  275;  Bird  v. 
Btffl^  2  Haflf.  142 ;  Ebor't  case,  BaUtrode,  31 ; 
jittarney  General  f .  Corporation  of  London,  5 
Taant.;  Newhurgh  r.  Newburgh,  2  Bro.  P.  C. 
947 1  Doe  y.  J&inmile,  3  East,  272. 

Girdleitone  and  Bagehaw  for  Dr.  Waleh,  the 
lesidnary  legatee. 

The  ^ctf  Chancellor  said  the  case  appeared 
to  htm  exceedingly  simple,  and  quite  within 
the  principles  laid  down  in  the  case  of  Miller 
y.  Ivvvere,  and  he  should  therefore  decide  it 
witlMMit  reference  to  the  case  of  Doe  d.  Hiecoif 
y.  Hieco9,  The  sole  question  was,  who  was 
the  person  described  as  ''Edward  Weld  of 
Lulworth,  in  the  county  of  Dorset  ;*'  for  the 
purpose  of  determining  which  he  should  mere- 
ly refer  to  the  only  proper  evidence  that  could 
be  received,  viz.  the  state  of  the  Weld  family 
•t  the  time  the  will  was  made,  and  should  keep 
out  c^  view  altogether  any  thing  as  to  the  tes- 
tator's intention  dehors  the  will.  He  found, 
then,  these  facts,  about  which  there  could  be 
no  dispute-— that  Joseph  Weld,  Esq.  of  Lul- 
worth, had,  at  the  date  of  (he  will,  an  elder 
brother  living,  named  Thomas,  and  that  he  had 
had  another  brother,  named  Edward,  who  had 
been  bred  up  to  the  Romish  church,  and  who 
died  under  twenty-one ;  and  that  Joseph  Weld 
had  two  sons,  Edward  Joseph,  the  eldest,  and 
Thomas  (the  pluntiff)  the  second,  and  that  he 
had  also  a  sister  who  had  married  Lord  Stour- 
ton.  This  being  so,  he  did  not  look  at  one 
part  of  the  will  only,  but  for  the  purpose  of 
discoyering  the  testator's  intention,  it  was  his 
duty  to  look  to  the  whole  will ;  and  in  doing 
so  he  should  only  follow  the  rule  laid  down  in 
Miller  y.  Travere,  where  Chief  Justice  Tindal 
nid,  "  the  testator's  intCDtion  is  to  be  collected 
from  words  used  in  the  will,  and  words  which 
he  has  not  used  cannot  be  added."  No^v  the 
will,  after  a  deyise  of  the  legal  estate  in  fee 
to  trustees,  directed  that  the  estates  were  to 
foe  held  upon  trust  to  permit  the  second  son  of 
Mr.  Edward  Weld  of  Lulworth,  In  the  county 
of  Dorset,  to  take  the  same  for  Hfe,  with  rc- 
munder  upon  trust  for  the  irsC  and  other  sons 
of  the  said  second  son  of  the  said  Edward 
Weld  successively  in  tail  male,  and  then  upon 
trust  for  the  third  and  every  other  son,  upon 
which  nothing  arose ;  and  for  default  of  such 
isane  upon  trust  for  the  first  and  other  sons  of 
each  brother,  except  the  eldest,  of  the  sahl 
Edward  Weld,  in  taU  male ;  and  for  default  of 
such  issue,  upon  trust  for  the  second  and  other 
aoM  of  Lady  Stonrton,  wife  of  William  Lord 
^(pu^ton,  one  of  the  sisters  of  the  siud  Edward 
Wdk),  in  taH  aaale.    Thece  was  nMhing  mate- 


rial  in  the  rest  of  the  will,  except  that  it  was 
manifest  the  testator  intended  that  the  first 
devise  should  take  effect  in  possession.  The 
will  must  therefore  be  considered  in  the  same 
manner,  in  Umine,  as  if,  where  tlie  testatoi 
spoke  of  Edward  Weld  of  Lulworth,  he  had 
described  him  as  having  an  elder  brother,  and 
as  being  himself  the  brother  of  Lady  Stourton. 
Takioff  it,  then,  that  there  was  a  devise  to  the 
second  son  of  Edward  Weld,  of  Lulworth,  who 
had  an  elder  brother,  and  %vho  was  himself  the 
brother  of  Lady  Stourton,  it  was  said  it  could 
not  mean  the  second  son  of  Joseph  Weld  of 
Lulworth,  because  he  had  a  son  named  Ed- 
ward Joseph  Weld,  who  was  commonly  called 
Edward,  though  on  more  solemn  occasions  he 
wrote  his  name  Edward  Joseph.  On  the  other 
hand  it  was  said  that  though  it  might  be  true 
that  the  description  of  Edward  might  be  suffi- 
cient for  some  purposes  of  Edward  Joseph, 
yet  that  the  name  of  Edward  given  to  him 
solely  was  not  the  perfect  and  accurate  de- 
scription of  him  by  name  i  and  further,  that  if 
he  could  be  said  to  be  the  person  designated, 
he  was  not  designated  fully  and  fitly,  and  was 
not  at  all  the  person  answering  to  the  descrip- 
tion of  having  an  elder  bnHher,  and  being 
himself  the  brother  of  Lady  Stourton.  Again, 
it  was  said  there  was  an  error  in  Joseph's 
Christian  name,  bat  that  he  was  describea  as 
"Weld  of  Lulworth;"  and  that  though  it 
might  be  well  to  describe  Edward  Joaeph  as 
Edward  for  some  purposes,  yet  here  the  tes- 
tator was  making  a  disposition  of  his  estates, 
and  evidently  speaking  of  some  person  who 
was  to  be  the  stirpes,  and  from  whom  the 
family  was  to  arise.  And  his  Honor  said  he 
thought  the  expression  "  Weld  of  Lulworth, 
in  the  county  ot  Dorset,"  would  have  been  a 
sufficient  description  of  the  father,  and  that 
there  was  an  error  in  the  description.  There- 
fore the  Court  had  on  one  side  a  sufficient  de- 
scription for  some  purposes,  but  not  for  others ; 
and  on  the  other  side,  two  descriptions,  which 
by  no  means  suited,  and  a  descripUon  which 
was  not  accurate,  but  which  two  descriptions, 
having  an  elder  brother,  and  being  the  brother 
of  Ladv  Stourton,  so  fitted  and  so  pointed  at 
the  father,  as  to  leave  in  his  Honor's  mind  not 
the  shadow  of  a  doubt  as  to  the  testator's 
meaning.  It  appeared  to  him  that  no  good 
could  result  to  either  party  from  sending  the 
matter  to  a  Court  of  Law,  because  the  Court 
could  decide  on  the  instrument  as  it  atood. 
No  case  could  be  framed  without  in  some  de- 
gree taking  away  from  the  simple  state  of  facts 
then  before  himi  and  he  thou^p^ht  the  case 
woidd  be  more  satisfactorily  decided  by  him- 
self and  the  Lord  Chancellor,  and  the  House 
of  Lords,  than  by  the  Judges  of  the  Courts  oJT 
Law.  If  he  had  entertained  any  doubt,  he 
would  have  refrained  from  expressing  his 
opini<m,  and  have  sent  it  to  a  Court  of  Law  s 
but  as  he  thought  it  a  very  plain  case,  he  felt 
he  was  only  doing  justice  to  the  parties  to  de- 
clare his  opinion. 

Decree  according  to  prayer  of  the  bilU — 
Biundeli  v.  Gladsim^,  March  27tb,  29tU«  and 
3etb,  1841. 
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Garrett  v.  Cockerell 
Dovehill  v.  Baraett 
Codrington  v.  Lyne 
Delfosse  y.  Butler 
Bailiff,  &c,  of  East  Ret- 
ford y,  Cottam 
Penrnddock  v.  Watts 
Morrison  y.  Roberts 
Dixon  V.  Robinson 
Brown  v.  Gaubert 
Stone  v.  Stewart 
Woodman  r.  Bostock 
Bolton  y,  Barnes 

Baring  v.  Theobald 

Kynaston  y.  Capper 

Edwards  ▼.  Rutherford 

Roberts  y,  Lee 

Pimer  v.  Mifflen 

Clarke  ▼.  Clarke 

Adams  r.  Brine 

Best  y,  Bayley 

Ponget  y,  Chambert 

Janaway  ▼.  Williams 

Ballard  v.Triggs 

Morris  v.Wil80o,/r.  dirt,  ifc*, 

Hamilton  r.  Williams 

Yamold  r.  Yamold,  exotu. 

far,  dhn,  i[  eo*i» 
Underwiood  v.  Cole 
Boaanqnet  r.Bumand  Jrjdhrt, 
\  Weeks  ▼.  Baron 
S.  O.  Haqoock  ▼.  Teague,  exem* 
„    Barratt  r.  Howard,  exon*. 
Abated  Lapcoa  y,  Waterton^Clo- 

berry  r.  Herring 
S.  O.  Harvey  y.  Leaf 

,,    Arnold  v.  Hardwicke. 
L.  C.  Griffith  ▼.  Richards— Haw- 
ley  y,  Powell 
S.O.  Rcece  v.  Taylor,  exam*,  2  *et*, 

„    Bryant  y.  Beale,  3  cause* 
Abated  Fliglit  y.  Lake,  exception* 

„     Cochrane  ▼.  Curlewis 
S.  O.  Weatherall  r.  Brown,  Jmr. 
eUr*,  <lf  cost* 
„    Fermor  ▼.  Breeds 
Abated  Stiff  v.  Simmonds 
S.  O.  Trouffht  ▼.  Trought 
Abated  Griffith  ▼.  Browne 
S.  O.  Edward  ▼.  Lloyd 
Abated  Sewell  v.  Murray 
„     Manistre  y.  Vines 
S.  Or  Hussey  y.  Bickerton 
Abated  Richards  v.  Commias 
S.  O.  Heaton  v.  Blair,  exceptions 
AbMedPbiUlpa  y,  Edwards 
S.  O.  Clough  V.  Bond 

Attorney  Gen.  v.  Laslett 
FMrell  y,  Bettiss 
-t     Woodforde  ▼.  Woodforde,  2 
i  I      causes 

S  \  Bowers  ▼.  Sherman,  /iir,  dht, 
^         9f  co*ts 

Rawlings  v.  Solomons 
Hill  T.  Stephenson 


1 


f  Gordon  y,  Robley 

Fox  V.  Beedbam 

Guoch  y.  Wilson 

Barton  v.  Jayue,  ai  defen- 
I      dunt's  request 


<  \  Shale  y.  Hodson 
I  Hurrell  y.  Turn 
I  Haylar  r.  Field 
VjBartun  ▼.  Jayne 
L.C.  S.O.  to  amend — Sharwodd 
V.  Maine — Furze  v.  Shar- 
wood 
S.O.  Neate  y.  Pink 
S.O.  L.C.  Davison  v.  Cutler,  /kr, 

dirs. 
Abated  L.C.  Earl  of  Falmouth  v. 

Alderson 
Abated  L.C.  Temple  v.  Duke  of 

Buckingham 
Abated  Breere  v.  Hawker 
Abated  Long  v.  Thomson 
S.O.  L.C.  Slater  v.  Rumsey 
S.O.  Loftus  V.  Thomas,  exons. 
Abated  Chambers  v.  Green 
Abated  L.C.  Wegg  v.  Ld.  Petre, 

al  requeet  qfd^, 
S.O.  L.C.  Wartnaby  v.  Shuttle- 
worth 
Abated  Burnett  v.  Booth 
Abated  Willatto  v.  Marchant 
L.C.  Jones  v.  Roberts — Jones  v. 

Jones,  2  cau*e* 
S.O.  V.C.  to  amend— ElHs  y.  At- 
torney General /«r.  dir*,  ^ 
co«/»— Pearse  v.  Robinson, 
by  order 
V.C.  Robson  v.  Noel — Ditto  v. 
Cutler — Cox  v.   Baker — 
Cox  V.  Woodland— Ditta 
y,  Peter 
S.O.  V.C.  Melville  v.  Preston,  e/e- 

con — Melville  v.  Preston 
Abated  Hodgkinson  v.  Walley — 
V.C.  Heath  v.  Hodgkinson 
Abated  L.C.  Cambell  v.  Fleming 
S.O.  L.C.  Wildes  V.  Davies 

„      „    Swan  V.  Bowden 
|„      to  r  Hunter  v.  Judd,/Hr«. 
present  <      dirs.  and petn, 
ptn.V.C.  t  Ditto  V.  Ditto,  lauae 
V.C.  Graves  v.  Burgess,  at  defen- 
dant** request 
SO.  V.C.  Attorney-Gen.  v. Stone 
S.O.  L.C.   Pearse  v.   Brooke- 
Ditto  V.  Bryan 
Abated  L.C.  Hobby  v.  Collins 

Bryan  v.  Twigg,  exs, 
Emmott  T.  brown* 
John 
„     Westover  v.  Foster 
Nail  V.  Punter 
Boys   V.   Trapp— Ditto   v. 
Ditto 
S.O,  L.C.  Grant  v.  Hutchison 
Abated  L.C.  Crutchley  v.  Gardner 
S.O.  V.C.  Brandon  v.  Budgen 
Abated  V.C.  Blathway te  v.  Taylor 
V.C.S.O.G.  Butcher  v.  Jackson 
Abated  V.C.  Fullwood  r.I>owding 
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Abated  VX.  Pelham  r.  Turners  cl 

rrq.  o/de/i, 
V.C.  Rardett  v.  Spencer 

„    Ritnciinan  r.  Stillwell 
V.C.  Mann  r.  Boys 
,y   Thompson  ▼.  Day 
„   Attorney  Gen.  v.  Mathie, 

exceptiant  Sc/^'  ''''^• 
y,    Jones  V.  Jones,  fur,  dirt. 

Midco^M 
„    Waters  v.  Stephens,  ditto 
y,    Bainbridge  v.  Blair,  ditto 
„    Bnrrows  v.  Venables,  ditto 
„   Tritchley  v.  Williamson,  do, 
„    Freeman  v.  Biers,  rfi'/to 
,,  Trelawney  v.  Roberts,  er- 

eeptiMu  4r  ^'o 
y,   Tatlock  V.   Wellings,  Jur. 

dirt.  4r  cof to 
yy    Sinkler  v.  Crotch,  ejcont. 
„   Fletcher  ▼.  Nortbcote,«POM. 
2  tttt 
'  y,    Melland  r.  Gray,  anm, 
,.    Luckes  r.  Frosts, /atr.  dirt, 

tmd  eottt 
„    Barnaby  r.  Filby 
y,    Runceman  r.  StilweU,yiir. 
dirt,  if  eottt 
S.O.  V.C.  Collett  V,  Collett 
V.C.  Smith  ▼.  Pttgh 

„    Gwynne  r.  Lloyd,/kr,  tfi>«. 
y,    Hughes  ▼.  Rogers,    ditto 

and  eottt 
„    Johnson  r.  Reynolds— Mit- 
ford  r.  Ditto 
Abated  L.C.  Jumpson  r.  Pitchers 
L.C.S.U.  Taylor  v.  Earl  of  Hare- 
wood 
L.C.  Abated  Joy  v.  Birch 
L.C.     ti      Marke  v.  Locke 
S.O.L.C.  Jenkins  v.  Cross 
S.O.L.C.  Jennens  r.  Jennens,  er* 

eeptioHtf  2  tett 
T.Tm.  L.C.  Costa  r.  Albertaxzi 
Trin.Term  L.C.  Smith  7.Daanahs 
L.C.  abated  Evans  v.  Jones 
L.C.      „    Prince  r.  Bird 

„  BeresfordVvBp.  of  Armagh, 

eseeptiont 
„    Parker  r.  Vemonr 
Abated  L.C.  Halliday  v.  Best, 

.  further  dvroeHont 
L.C.  Richards  y.  EL  Macclesfield, 

exeeptiom 
S.O.G.  L.C.  Countess  Bridgewater 

T.  Yardley 
L.C.  Cobbe  v.  Lowe 
„    Mqs.  Bnte  ▼.  Thomson 
9,    Dangerfield  v.  Erana 
„    Brown  v.  Thorpe 
April  20  L.C.  Att.-Gen.  r.  Boean- 

quet 
Abated  L.C.  Coster  r.  Ward 
L.C«  Thompson  ▼.  Scale 
Rnowlys  r.  Madocks 
Mackereth  r.  Dona 
«  „    Prentice  r,  Phillips 
9,    Ward  T.  Alsager 
,»    Ward  ▼.  Ward 
„    Raxworthy  ▼.  Raxworthy 
„  Attorney-Gen.  v.  Salter's  Co. 
„    Cropper  v.  Crosby 
V.C.    Browne  v.   Browne,  /«r. 

dirt,  omd  pthi. 
Abated  L.C.  Cn'ghtoa  t.  Blink— 
Ross  T.Ross 
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Abated  L.C.  Erans  r.  Williams, 
/urihrr  direetiant  tatd  eottt 
„    L.(/.  Bald wyn  r.  Rogers,  do. 
S.O.  L.C.  Soares  ▼.  Gower 
L.C.  Moon  r.  Gould 
Abated  L.  C.  Terrlogton  r.  Pear* 
son 

Cooper  T.  Dorrant 
Edg^^r  V.  Milbom 
Robinson  v.  Addison 
Jones  V.  Curlewis 
Davis   V,   Grey — Grey  r. 
Davis 

Batt  T.  Anns 
S.O.G.  L.C.  Taylor  ▼.  Thompson 

L.C.  Watson  r.  Labrcy 
L.C.  Stephenson  v.  Bridger 
Cockbum  r.  Sherman 
Tullock  T.  Hartley,  a/  dls^'« 

rtfuett 
Nay  lor  v.  Lacklngton 
Attorney  General  v.  Haber- 

dasher'a  Company 
Franklin  r.  Drake 
Miller  ▼.  Goardians  of  East- 

hampstead  Union 
Northwood  v.  Scrase,  /mr. 
dirt.  4r  c^ss'' 
„  Peyton  r.  Uoghe8,yitf*.  dirt.ijf 
eotts 
London  &  Greenwich  Rail- 
way Company  r.  Good- 
child,  ejfont. 
Potts  V.  Pinncgar 
Poole  y.  Allen 
Buckell  y.  Hardley 
Trulock  V.  Robey 
Jollifle  v.  Hector,  ettimt^^ 

Ditto  y.  Ditto,/kr.  dirt. 
Attorney  Gen.  r.  Slaughter 
Kcbeil  y.  Pbilpot,  /ur.  dirt. 

^  eottt 
Warner  v.  Gomme 
Home  v.  White 
Bartlett  v.  Coleman 
I^lvesey  v.  Livesey,  6  etnuet, 
/ur.  dirt^-^DiUo  v.  Ditto, 
6  emuetf  hjf  order 
Hopkinson  v.  Bsgster,yami«. 
Robinson  v.  Rosher 
V.C.  Henslowe  y.  Lambert— 

Henslowe  v.  Henslowe 
L.C.  Broadhurst  ▼.  Balgoy 
Abated  Bridge  t.  Yates,  2  etmtet^ 

fur.  dirt.  4r  cotit 
L.C.  Tliornlon  r.  Hinge,yiir.  dirt, 
if  eotit 
Alder  r.  Curry 
Dryden  y.  Welford 
Cresswell  v.  Balfour 
Higgins  T.  Higglns 
Connop  y.  Hayward 
Moigmn  F.  Nasmith,/Mfvdirf. 

ifpetn.  , 
Moore  ▼.  Moore,yiir»dXri,  ^ 

eottt 
Blundell  v.  Gladstone,  cmm. 
Shuttleworth  y.  Greaves^/iir. 

din,  if  eottt 
Attorney  Gen.  y.  Brandreth 
V.C«  King  T.  Hemming,  2  emuet 
Jarman   alias    Jerman    r. 

Jones 
Fumival  y,  Fonlkes 
V.C.  Mc.  Tm.  Wyndham  (now 
El*  of  E^gremoot)  y.  Young 
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V.C.  fimin  ▼.  Knott 

„   Jackson  r.  Mifidd 

„    Hart  ▼.  Hart 

„   Neesom  v.  Clarkson 

,t   Bowser  V.  Colby 

„   Tomlin  v.  Tomlio 
Abated  Hashold  y.  Cumine 
V.C.  Franklin  ▼.  NichoU 

„   Davics  V.  Powell 

„    Lake  y.  Russell  and  otlien 

„   Bannister  y.  Davies 

„   Blacket  y.  Maude  ^ 

„   Gray  r.  Gray 

„   Mc  Intosh  r.  Watson 

„   Craddock  ▼•  Greenway 

„    Lydall  y.  Dodd-*Dodd  r. 
LydaU 

„   Jones  y.  Smith 

„   Preston  y.  Kendall 
Pett  r.  Goodlord 
Buckworth  y.  Dashwood 
Owen  T.  WiUiamS 
Lloyd  y.  Wait 
Bennett  y.  Pearce 
Rand  r.  Mc  Mahon 
Carr  (pauper)  r.  Barker 
Dvball  y.  Bell 
Winkworth  ▼.  MarriotC 
Inring  y.  Elliott 
Wilkinson  v.  Pdpplewell,/Mr.  din. 

4r  eottt 
L.C.  Richardson  r.  Pieraoo,  dUio 
lUngham  y.  Hallam,  ditio 
Avarne  y.  Brown,  cwmM. 
Cormouls  ▼.  Mole 
Gedge  r.  Thome,  /kr.  dirt.  4r  emit 
Phillips  V.  Hayward 
Jeffreys  r.  Hughes,  /kr.  dirt.  4r 

eottt 
Attorney  General  y.  Hill 
Hare  r.  Cartridge,/iir.  dirt.  4r  eottt 
King  y.  Croome 
Attorney  General  r.  Pratt,  «f  tv* 

ptett  of  deft. 
Hall  t.  Deacon. /kr.  cSrr.  4r  tatH 
Ley  ▼.  Ley,  dHu^  esont.  ^  pelm. 
Harria  v.  Lapworth;  Jkr.  dirt.  4r 

eottt 
Saxby  v.  Sazby,>tir.  art.  ^-jMta. 
Moses  T.  James 
Doo  y,  tendon  &  GroydonRail* 

way  Company 
Witherden  v.  Wltherden 
Godden  ▼.  Crowhnrst 
Atkins  r.  Hatton,>iir. dirt.  ^  eott 
Brydges  &  Branfill 
Barlow  v.  Lord,ykr.  din.  ^  emtt 
Bryan  r.  Kind-r 
Lee  ▼.  Jones,  ,^.  dirt.  ^  coota 
Barrodaile  ▼.  Mareh 
Gething  v.  Vigura 
Lvse  y.  Kingdon 
Abraham  y.  Holdemesi 
Smith  y.  Stovin 
Matchitt  y.  Palmer 
Sutton  y.  Maw 
Nedby  y.  Nedby 
Milbank  y.  Steyeas 
Neale  y.  Dell 
Griffiths  y.  Griffiths 
Smith  y.  Wiloozon 
Ditto  y.  Thompson 
Walker  y.  Thomasoa 
Miller  y.  Gow 
Cort  y.  Winder 
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Clark  r.  Wtlmot 
Stnbbi  V.  Linter 
Borridge  ▼.  Rowe 
Simon  v.  Topham 
Daries  t.  Daviea 
tVhibley  r.  Hebb 
Osborne  r.  Harrry 
Helahani  ▼.  Langlry 
Lodge  ▼.  Nichoboa 
Na«h  ▼.  Elsley 
J  Townshend  r.  Fitrldea 
}  Lloyd  r.  Ditto 
Nicklin  v.  Dunning 
Bonltrrv.  Honlter 
Baatin  r.  Bastin 
Clayton  v.  Lord  Nugent 
Mard  V.  Price 
Byaa  r.  Daniel 
Vcitch  ▼.  Inring 
Taylor  ▼.  Clark 
Douglas  T.  Kienaan 
Svindell  v.  Wrigbt,/Nr.  tiin,  4-  r#. 
Swindell  ▼.  Swindell,  liitio 
Dunoombe  v.  Davie* ,  rrcepiimu 
L.  C.  Sawyer  ▼•  Bircbmorc,  /mr- 

din,  4r  CO*/' 
Slone  w,  Matthews,  atom,  ^r  dUio 
Tylec  T.  Stace,  fsceptUm* 
Duncombe  t.  Daria,  tiuf9 
Penfuld  r.  Giles,  t/iito 
Ewiog  r.  Trecothiek,  eretptimu 
Sharp  Vm  Manson 
De  St.  Cyr  v.  Commissioners  of 

Beqncats  in  Ireland 
Wftlker  F.  Jefft*rys 
Moore  r.  Moore 
Frith  y,  Frilh 

hlenx  r.  Bell,/iir.  dirs,  4-  cof/« 
Senior  v.  Wilks./tir.  dirt,  if  tmit 
Tyrer  ▼.  Moor 
Cr^ks  r,  Edwards 
Whittaker  v.  Wright 
Barton  ▼.  Cnrlewis 
East  India  Co.  ▼.  Cooper's  Co. 
Elsam  V.  Hall 
Slagg  r.  Owen 
Fewster  r.  Turner 
Holt  ▼.  Homer 
lladfitfld  r.  Cnllingworth 
Thomas  r.  May 
Blakesley  r.  Whieldoo 
Harrison  r.  Child 
Browne  r.  Smith  % 

Hodges  V.  Daly 
Fennry  r.  Todd 
St.  John^s  College,  Oxford   r. 

Carter 
Dowlcy  ▼.  Wenfield 
Flayftiir  ▼.   Birmingham  and 

Bristol  and  Thames  Junction 

Railway  Company 
Chitlett  ▼.  &ist 
Gell  T.  Smith 
Lindsey  t.  Godnond 
Kock  r.  Silvester 
Thwaitcs  r.  Robmson 
Duncan  r.  CaoipbeD 
lx>yell  T.  Tomes 
Curtis  T.  Miwon 
Allen  7.  Chkffers 
Page  V.  Hilton 
SbaplHod  V.  Shapland 
Rundeir  r.  Lord  Rirers,  mom. 
Rolfe  V.  Wilson 
Boves  T.  Femie 
Lewis  r.  Lewis 


Savin  T.  Sarin 

Morgan  ▼.  Hayward 

WanJ  V.  Pom  fret, /i«r.  dirt,  4"  «• 

Hnnsley  f.  Holder  a/  drfi't  req, 

Webb  T.  Clarke 

Smith  ▼.  Mackie 

Attorney  General  v.  Field 

Booth  T.  Lightfoot 

Willett  V.  Blandford 

Lloyd  ▼.  Jones, /mt.  liirt.  if  cotit 

Barker  r.  Barker, /nr.  dirt,  if  ct. 

Cole  V.  HaU 

Cmuettet  damnfmr  htmimg  At  Mi" 
ekmeimuu  Ttrm^  1840. 

Carew  r.  Macnamara 

Salisbury  v.  Morrioe 

Thomeycroft  ▼.  Crockett 

Hoare  r.  Hornby 

Johnson  ▼.  Cameron 

Seawin  r.  Seawin 

Alexander  t.  Clarke 

Jellieoe  v.  Price 

Slavers  v.  Barnard 

Brocklebank  v.  Nortbgreaves 

Breere  v.  English 

Hunt  V.  Thackrah 

Bevir  v.  Rice 

Coningham  v.  Earl  Beauchamp— 

Ditto  V.  Cuttemole 
Smith  V.  Spencer 
Henfrey  v.  Hermon 
Perkins  v.  Bmdley 
Wood  V.  Lewis 
Goode  V.  Morratt 
Matthews  v.  Mntthews 
Clamp  V.  Clarke 
Ridley  v.  Lashmar 
Ireland  v  Cos 
Prendergast  v.Tortnn 
Monk  V.  Earl  Tankerrille 
Stephens  v.  Lord,  ai  defi*t  rcy. 
AllHght  V.  Giles 
St.  John  V.  Macnanuuna 
Tnrton  r.  Jones 
Ihhetson  v.  Selwin 
Ibbetson  v.  Fenton 
Howell  V.  Tyler,  2  (mmms,  mi  de- 

fendami**  remutt 
Ellis  r.  EHia 
Green  v.  Green 
l«i>c  V.  Burton 

Lloyd  V.  MA8on,/Mr.  d&».  if  €m*ia 
Hcklop  V.  Bank  of  England,  d»» 
Salvidge  v.  Tntton,  ditt9 
Milne  v.  Bartlctt,  dUf 
Richards  v.  Wood,  esama,  if  ditto 
Morrell  v.  Owen./hr.  dirt  if  conta 
Fredericks  v.  Wkikins,  /lir.  dirt* 

if  cottt 
CuUey  V.  Cnlley 
Hayward  v.  Hayward 
Liddell  V.  Granger,  et •»!,  2  ciau«r« 
Roach  V.  Pelers,/Mr.  dirt,  if  cottt 
L.  C.  Baydeo  v.  VVntloo,  exctp- 

t'tmt  and  ditto 
Moody  (pauper)  v.  Hebbcrd 
Gray  v.  Mambray 
WUIiams  v.  Roberts 
Coulton  V.  Middleton,  /mr.  dirt, 

tmd  tfuitf  rtttnred 
Coore  V.  Lowndes 
Smith  V.  Farr 
Gibbs  V.  Gregory 
Bonnor  v.  Hatch 
WilliniBS  T.  Moort 


Vanderplank  v.  King 

Graham  v.  Williams,  fttrtker  dl* 

rectioni  mnd  cottt 
Gardner  v.  Blanc,  ditto 
Morris  r.  Salisbury 
Buxton  V.  Simpson 
Hodgkinson  r,  Hodgkinson 
Edwards  v.  Howard ,/ar.  dirt,  tmd 

cottt 
L.C.  Htep  V.  HAWorth,  ejtcrptions 

„  Ditto  V.  Ditto,/Hr.  dirt,  if  ct, 
Doubeny  v.  Coghlan,  extmt,  if  do, 
Davis  ▼.  Ld.  Combermere,  eteomt, 
Horlock  V.  Smith,  ditto 

Caman  tot  down  for  hemrimg  im  Ifi- 
Imrjf  Term,  1841. 

Greene  v.  Wame 

Appleby  V.  Duke 

I'liflTord  V.  Turrell 

Cort  y.  Winder 

Jones  V.  Lewis 

Evans  V.  Bower 

Herman  v.  Grainge 

Bunny  v.  Frankum 

Holland  v.  Clark 

Fulcher  v.  Fulcher,  4  tmuet 

Oswald  V.  Landles 

Wegg  V.  Lord  Pctre 

Baylie  V.  Martin 

Bourne  v.  Walker 

Beckett  v.  Overton 

Edwaids  v.  Hillier 

Attorney  Gen.  v.  Elcos 

Hofchings  y.  Batsoa 

Wale  V.  Mnores 

Sloper  V.  Sloper 

Manbey  v.  Douglas,  mt  d^.Urtq, 

Tanner  v.  Long 

Mattidieu  v.  MiUer 

Kelly  V.  Hooper 

CUridge  V.  Dineley 

Buckett  V.  Church 

Stephens  v.  WilUiima 

Galbreathv.Wiurd 

Robinson  r.  Robinson 

White  V.  Rigge 

Young  V.  Waierpark 

Hickling  v.  Bover 

Wentworth  v.  Tubb 

Ireland  v.  Cox 

Wrighl  V.  Muriton 

Fnyoe  V.  Briatol  &  Rxeler  R; 

wsf  Company 
Simmonds  v  RicliafdM>n 
Higgs  V.  Goldie 
Bristow  V.  Woods,  fmr,  dirt, 

cottt 
Dartmouth    Corptn.    t.    Hoh 

worth 
l«ade  V.  Trill 
Watkins  v.  Briggs 
Schultes  V.  Ward 
Brocklebank  v.  Turner 
Simmonds  v.  Richardson 
Edwards  v.  Edwanis 
Lythgoc  V.  Martin 
Dandridge  v.  Besley 
Hobby  T.  Barrar 
Samuel  v.  Gibbs 
Kawfon  v.  Saihitel 
Midgley  v.  Midgley 
Coppin  V.  Gray 
King  V.  Chuck 
Booghtoo  V.  James 
Weston  V.  Vtmchm      , 
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Cogswell  T.  RuBwU,  fur,  dirt,  ^ 

pein. 
Short — Gordon  r.  Pierson,  fiar, 

din. 
Woodman  r.  Madger 
Kyan  r.  Dann 
Forsyth  v.   Chard,  fur,   dirt  tf 

coats 
Knapp  r.  Harper 
Fry  V.  Wood 
Fanning  v.  Derercux 
Chafey  v.  Serjeant 
Dobree  v.  Schroder,  exceptiom 
Keen  v.  Birch, /ur.  dirt,  4*  ^m'' 
Short — Carter  r.  Illtdge,  ditto 
Vickera  v.  Hardwick 
Medley  r.  Eaton 
Hall  Y,  Rawdon 
Murray  v.  Montgomery 
Ditto  y.  Murray 

New  Causes. 

Ashton  y.  Trotter 
Scarborough  v.  Sherman 
Davis  V.  Chanter 
Forbes  ▼.  Peacock 
Capel  T.  Hughes 
Alkn  V,  Cornfield 
Osbaldiston  ▼.  Simpson 
Fitzpatrick  r.  Newton 
Cogger  V.  Wickes 


King  T.  Oreen 

Attorney  Gen.  r.  Bosanquet 

Hostache  r.  Rogers 

Lyddon  v.  Woolcock 

Tullock  y.  Hartley 

Egginton  v.  Burton 

Bowes  y,  Gibbs 

Stocken  y.  Chuck 

Pullen  V.  Haverfield 

Cash  y,  Belsher 

Williams  v.  Ellis 

Ranger  v.  Great  Western  Railway 

Perkin  v.  Stafford 

Wright  V.  Ratter 

Aspinall  y,  Andus 

Morgan  r.  Elstob 

Jackson  v.  Butcher 

Cripps  y,  Pickman 

Davies  r.  Jones 

Harrison  ▼.  Lane 

Body  y,  Lefevre 

Stone  V.  Matthews 

Hooker  y,  Brettal 

Hopson  y,  Croouie 

Parry  v.  J  ebb 

Barker  v.  Wylde 

Cook  V.  Black 

Davies  v.  Thorne 

Middleditch  y,  Saunders 

Hodgson  y,  Lowther 

Lantour  r.  Holcombe 


Peters  t.  Petecs 

May  V.  Selby 

Wansey  ▼.  Towgood 

Manby  r.  Westmacott 

Attorney  Gen.  y,  Milner 

Robertson  y.  Dean 

Tucker  v.  Parke 

Edgar  ▼.  Pry 

Evans  r.  James 

Vonde  V.  Jones 

Taylor  r.  Martindale 

Hngbes  v.  Curtis,  esceptumt 

Alexander  y,  Foster,  ditto 

Elliott  ▼.  EIliott,/iir.  dirt,  ^cmis 

Bourchier  ▼.  Seton,  ditto 

Powell  r.  Powell,  ditto 

Pye  y,  Lin  wood,  ditto 

Campbell  v.  Campbell,  exceptiona 

Ditto  y,  Ditto,/Kr.  dirt,  4*  costs 

Bratt  y.  Smith,  ditto 

Hill  y.  Smith,  dUto 

Noel  y,  Hoare,  ditto 

Hessay  v.  Gregory,  ditto 

Dover  v.  Gregory,  ditto 

Short— Grant  v.   Blatherwick— 

Ditto  y,  Bunce,  ditto 
Duncan  y.  Chamberlain,  ditto 
Kirkwall  v.  Flight,  txceptUnu 
Christian  y.  Chambers,  /icr.  dirs, 

and  costs 
Ibbotson  y,  Ibbotaon,  diita 


EolM. 


Standing  in  the  printed  Book  for  Hearing  at  the  commencement  1 
of  Hilary  Term,  1841  J 

Matters  set  down  after  the  Printing  of  the  Book  for  Hilary  Term  ) 
and  ikp  to  the  Close  of  the  Sittings  1841)  ...        J 

Matters  in  Consent  Book 

Total 


Heard  and  disposed  of,  or  removed  from  the  General  Paper  : — 

As  Short  Causes         .... 
In  the  Regular  Paper 
Struck  out,  as  Abated,  or  Compromised,  or 

for  some  other  reason 
In  Consent  Paper        .... 

Total 


:} 


Balance  undisposed  of  as  above 

Matters  adjourned  at  the  Request  of  Parties  as  their  regular  time 
for  Hearing  arrived 

Total  now  for  Hearing 


"2R 

l§ 


•^  ei    . 

Ill 

«2g 


u 


98 

59 

4 


161 


19 
35 


2  •25 


9     8.3 


2 
0 


78 
12 


2     90 


38 

33 
1 


72 


12 
17 

8 

1 


38 

34 
3 


37 


SSI 

•-•-3 


0 


• 

m 

0 

.2 

• 

M 

H 

1 

lel 

4 
0 


0 
2 

0 

0 


14 


0 

5 

1 

0 


8 
1 


150 

106 
5 

261 

I 
31> 
66 

36 

5 

138 

123 
16 


9'  139 


L 


Judgments,  « 

Withy  V.  Mangles,  2  causes^  fw.  dIrs,  4*  coats 

Att.  Geo.  V.  Master  of  Dulwich  College 

Minchin  v.  Nance— Meyrick  v.  Ditto,  2  causes^ 

fur.  dirs,  ^  ctata 
Page  V.  Adam 

Plens  and  Demurrera, 

Allen  V,  Bone,  demurrer  of  defendant  C.  Bridge  and 
others 

Allen  V.  Bone,  denmrrer  of  defendant  T.  Bridges  and 
others 


Mattera  which,  in  regular  turn,  would  have  been 
heard  on  a  former  ttay ;  hut  which  hone  been  mi- 
Joumed  at  the  request  of  Partiea  till  after  the  Firat 
Day  of  Cauaea  m  Eaater  Term, 

Att.  Gen.  v.  South  Sea  Company— Ajf.  1st  Cans* 

day  after  Trinity  Term. 
Gibbs  V.  Bowes — to  come  .on  with  supplemental 

cause 
Western  v.  Williams— /w^.  rf*r».  ^r  «*/#— «(f.  Mi- 
chaelmas Term 
Lane  v.  Hardwicke — adj,  Ist  Caase  day  after  Term 


Came  LkU,  Ea$ter  Term,  1841. 
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Att  Gen.  t.  Bayly*— ai^.  1st  Came  day  after  Trinity 
Term 

Wilson  T.  Mead— ttjr'.  Michaelmas  Term 

ArttB  ▼.  Artis — iul{f,  Micbaelmaa  Term 

Wild  V.  Hardy— o^r-  last  day  of  Term 

ShalcroBs  v.  Wrigbt~-<u(;.  Michaelmas  Term 

Townley  r.  Deare— otf/.  Michaelmas  Term 

Millar  v.  Craig-<ar(^'.  Trinity  Term 

Penfold  V.  Giles— Ditto  v.  Penfold— Ditto  r.  Giles, 
esceptiant—at^.  Trinity  Term 

Mayor,  Aldermen,  and  Burgesses  of  the  Borough 
of  Arundel  v.  Holmes-H»/>.  Trinity  Term 

James  v.  James — ai^.  Trinity  Term 

Pidsley  v.  Mann — Ditto  7.  Strugis,>br.  Mrs,  4r  c^* 
at(f,  to  file  supplemental  biU 

Davies  v.  Colemany/ifr.  dirt,  4r  cotft— a^'.  Michael- 
mas Term 

First  day  of  Term— ATo/ioiu. 

Matters  which,  in  regttiar  turn,  would  have  been  heard 
on  a  former  day,  but  whieh  have  been  a^oumed  at 
request  of  parties  till  the  first  day  of  Causes  in 
EtButer  Term. 

Suckermore  v.  Dimes 

Att.  Gen.  ▼.  Brettiogbam,  ;»arrA«arr/ 

Bater  r.  Webber,  fur,  dirs,  $f  costs 

Ellis  T.  Griffiths— Ditto  ▼.  Cams 

Shepherd  r.  Morris 

Crosawell  r.  Lord  Kensington 

Cotburn  v.  West,  exceptiesu 

Synge  y,  Giles 

Prodon  r.  Kinton 

Erana  r.  John 

Cook  V.  Fryer 

Sidebotham  r.  Barrington,.^.  dirs,  ^  costs 

Eade  r.  Blake—Ditto  r,  Collins— Ditto  t.  Eade— 

Ditto  V.  Ditto— Ditto  r.  Harland-*Ditto  r.  Blake 

Ditto  ▼.  Reynolds,  eMceptkm 
Borill  r.  Cordery 
Wedgwood  v.  Adams 
Ellis  ▼.  Maxwell 
Sanders  r.  Benson 
Harries  v.  Lloyd 
Frampton  v.  Frampton 

Undisposed  of  matters  in  the  printed  booh  for  last 
term,  whose  turn  for  hearing  hod  not  arrived  at  the 
dose  of  last  Sittings, 

Prior  T.  Sproule,yiir.  cfiyv.  if  cof##— set  down  No- 
vember 17 
Graham  ▼.  Graham — (Dec.  9)* 
Hodgson  y.  Charlton, >tir.  «Hrs,  ^  eof/#— set  down 

Not.  21 
Brierley  ▼.  Walmsley,  fur,  dirs,  if  cm/«— set  down 

Nor.  25 
Pika  T.  Northwood,  yicr.  dirs,  if  costs — set  down 

Nov.  26 
Earl  Nelson  v.  Lord  Bridport— (Dec.  14) 
Judd  V.  Wartnaby— ;^,  dirs,  if  costs — set  down 

Dec.  2 
AUaway  v.  Becher— Ditto  v.  Madean,  eseceptUmt-^ 

set  down  Dec.  2 
Woodcock  V.  Renneck^Ditto  v.  Blisaett,/«r.  dirs, 

if  costs — set  down  Dec.  3 
Wait  V.  Wylde— Ditto  v.  Wait,yttr.  dirs.  if  a.sts— 
'  set  down  Dec.  7 
Oldfield  V.  Cobbett — Ditto  v.  James,  exceptions — 

set  down  Dec.  8 
James  v.  Loosely— (Jan.  13) 
Hodgson  V.  Hodgson,  exceptions — set  down  Dec.  15 
Robinson  v.  Robinson — Ditto  v.  Ditto,ykr.  dirs,  ^ 

costs  ic  petition — set  down  Dec.  16 
R^nard  v.  Spenee,  fur,  dirs,  if  costs-^-Htt  down 

Dec.  15 


Bligh  V.  Brownlow,  fur,  dirs,  if  ootf«»-aet  down 

Dec.  22 
Williams  v.  Bryant— (Jan.  12) 
Bricknell  v.  Stanford— (Jan.  12) 
Labertonche  v.  Hodgkinson — (Jan.  12) 
Clarke  V.  Barker— (Jan.  13) 
Match  V.  Castle— (Jan.  13) 
Boyd  V.  Fergusson — (Jan.  13) 
Addis  V.  Campbell — (Jan.  14) 
Ward  V.  Shepherd— (Jan.  14) 
Lincoln  v.  Wright — (Jan.  14) 
Bayley  v.  Sherwood— (Jan.  14) 
Lumsden  v.  Morison)— (Jan.  14) 
Wood  V.  Richardson— (Jan.  14) 
Haire  v.  Lovitt— (Jan.  15) 
Morris  v.  Shepherd— (Jan.  15) 
Hobson  V.  Shearwood — (Jan.  15) 
Lord  V.  Whitworth— (Jan.  15) 
Stubbs  V.  Molinenx — (Jan.  15) 
Perry  v.  Knott— (Jan.  15) 

Undisposed  of  Matters  set  down  since  the  Printing  of 
the  Booh  for  last  Term  and  up  to  the  present  time 
{ZdApHl,  1841). 

Warwick  v,  Richardson— Clarke  v.  Scwell,  exons, — 

set  down  Jan.  9 
Hodge  V.  Rexworthy— Ditto  v.  Hodge,yiir.  dirs,  if 

costs — set  down  Jan.  14 
Hatton  V.  Finch— «et  down  Jan.  20 
Attorney  General  v.  Drapers'  Company,  Clormes 

Charity— (Feb.  20) 
Attorney  General  v.  Christ's  Hospital,  Abingdon— 

(Feb.  20) 
Perry  v.  Meadowcroft— Ditto  v.  Lester— Meadow- 

croft  V.  Meadowcroft— Lester  v.  Few — Meadow- 
croft V.  Ditto— Ditto  V.  Lester— Peny  v.  Tris- 

ton — Ditto  V.  Meadowcroft,  A*^.  dhrs,  if  co(/«— set 

down  Jan.  28 
Towne  v.  Home-> Ditto  v.  Carter,/i(r.  dirs,  if  costs 

^-BCi  down  Jan.  28 
Marks  v.  Marks, /iir.  dire,  if  c«tto— set  down  Feb.  3 
Harvey  v.  Harvey— (Feb.  22) 
Brodie  v.  Barry,  2  caK«e»— Ditto  r.  Symons  3  csuuee 

— Anderson  v.  Ditto,  ^.  dirs,  ^  costs^-^tX  down 

Feb.  5 
Ravens  v.  Tayler— Ditto  v.  Henrick,  fur,  dirs,  ijf 

costs-^9et  down  Feb.  6 
Hatfield  v.  Pryme 

Richardson  v.  Richardson— (April  15) 
Alibridge  v.  WesU)rook,/«r.  dirs,^cotte    set  down 

Feb.  8 
Hedges  v.  Brick 

Davenport  v,  Bishopp — (March  1) 
Beaumont  v.  Winter — Ditto  v.  Elam — Ditto  v. 

Farrar,/ur.  dirs.  ^  costs — set  down  Feb.  12 
Hurrey  v.  Handley — Ditto  v.  Ewer8on,yt(r.  dirs,  4- 

costs,  if  petition — set  down  Feb.  l3 
Edwards  v.  Edwards,  fkr,  dirs,  ijf  coi/j— set  down 

Feb. 13 
Goodall  V.  Bayley,  fur,  dirs,  dr  costs— wi  down 

Feb.  22 
Willis  V.  Flasket,  fur,  dirs,  ^  Mr/f— set  down 

Feb.  23 
James  v.  Bydder— (March  15) 
Barber  v.  Swann — Buddie  v.  Ditto,  eamu,  ^  fur, 

dirs.  if  costs — set  down  Feb.  27 
Robinson  v.  Hunt — Scott  v.  %lenton — Ditto  v. 

Storgis, /ur.  dirs,  if  costs—Bel  down  March  1 
Bridge  v.  Bragg 
Short — ^PuUam  v.  Manning— Ditto  v.  Rawlins,  yiir. 

dirs,  is  costs,  if  petition — set  down  March  2 
Attorney  General  v.  Prettyman,  Meer  Hospital 

*  The  dates  within  parenthesis  indicate  the  days 
when  subpoena  notes  returnable. 
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Brammer  r.  Meado«t,y«r.  mr$,  4r  omI*— Mt  down 

Miirch  11 
Wilton  ▼.  Cloer,  fur.  dirt,  4r  ootlt— wt  down 

March  12 
TiiUelt  f .  Armstrong,  exens  — let  down  March  13 
King  ▼.   Hammett,  /ur»  din.  if  cm/«— aec  down 

March  16 
Townsend  r.  WetUeotty/kr.  din.  4r  cmI»— Mt  down 

March  17 
Pasquier  v.  Pafquier»  fitr,  dirw,  if  cm<»— set  down 

March  22 
Short — I'iper  ▼•  Attomry  General^  /hr.  din,  4r 

cMiM    set  down  March  25 
Short— Halt  v.  Tanner,^,  dirt,  ^'cwte— set  down  I 

April  1 
Clarkfon  r.  Stanes— Dndderidgo  r.  Groom,  >tir. 

i6>«.  4*  CMit — set  down  April  1 
ChenneU  v.  Martin,  esvm. — (April  3) 
S.  O.  to  amend  bill— Short — Hardem  r.  Thorn- 
croft — (April  15) 
Attomef  General  r.  Rogers — (April  15) 
Evana  v.  Thomas— (April  15) 
Jackson  ▼.  Jackson— (April  15) 
Short^B&otham  ▼.  Watson—  (April  15) 
Attorney  General  v.  Corporation  of  Newcastle- 
opon-Tyno— (April  15) 


Att.  Gen*  ▼.  Mayor,  fte.  of  Ne«aik^(Apfil  17> 

Maagham  v.  West— (April  17) 

Gotham  t.  Watson— (April  17) 

Butcher  r.  MiisgraTe— (April  17) 

Margerison  ▼.  Rohinso»— (April  17) 

Thompson  v.  Johnson— (April  17) 

OughtOB  T.  Watson — (April  19) 

Lambert  r.  Lambert--( April  19) 

Baker  v.  Bayldon— (AprH  19) 

Wyatt  w.  Sharratt— (April  19) 

Rutter  T.  Mariott— (April  19) 

Webb  T.  Tayler— (April  19) 

Norbome  v.  Ollett— (April  20) 

Morrall  r.  Lntton— (April  20) 

Sheffield  Canal  Company  ▼.  Shetteld  and  Roller* 

ham  Railway  (Company—- (April  20) 
Tanner  v.  Elworthy--(AprU  20) 
Seago  r.  Rariae,  otberwiae  RaTeB-*(April  20) 
Relfe  V.  Nnrsey— (April  21) 
WilUtU  T.  Bosby— (April  i\) 
Bryan  t.  O'NetU— (April  21) 
Williams  w,  Jones— (April  23) 
Wentenra  ▼.  Gregory — (April  23) 
Whitehead  r.  Waring,  2  anc«M— (April  23) 
Garden  v.  Badcock— Pistell  ▼.  Price,  3  emu€» 
I      Ditto  r.  Elliott,  2  mmmt,  re-kemnng^iApgil  23) 


€iuttn'i  Vf ncfiw— Croton  lixpfr. 


Lancashifo— The  Qiieen  r.  Richard  Gonld.* 
„  The  Qnten  v.  Thomas  Hardcastlc* 

»t  The  Qiittn  ▼.  John  Poole  and  anor.* 

Kortbamberland — ^Tbe  $Jaecn  f.  The  Inhabitants 

of  All  Saints 
Bristol — The  QoeenT.The  Bristol  Dock  Co.  Orders 
Notts— The  Qoeen  v.  The  f nbabtUats  of  Mansfteld 
Gloncestershire — ^The  Queen  r.  Tlie  Commissioners 

for  Paving,  &c.  Cheltenham 
St.  Alban's— Tlie  Queen  v.  InhabiUnU  of  Watford 
Niddksex— The  Quten  ▼.  The  Inhabitants  of  St. 

Botolph  withovt  Aldgate 
DeroB— The  fjueen  v,  Elizabeth  Shiles  and  anor. 
Yorkshire— The  Queen  v.  lahabitanU  of  Eoclesall 

Bierk>w 
Reni-^The  Qaeen  r.  John  Eastwooil  Gnmdy 
Yorkshire— The  Queen  v.  James  West,  one  of  the 
PrO|.rietora  of  the  Leeds  and  Selby 
Railway 
Lancashire— The  Queen  t.  Manchester  and  Leeds 
Railway  Company 
-The  Queen  ▼.  Inhabitants  of  East 
VUle 


*  It  is  doubtful  whether  these  cases  will  be  ar- 


gaed. 


Cumberland— The  Qoeen  r.  Joaeph  Stoddait 
Carnarvonshire— The  Queen  r.  inhabitants  d 

Aberdaron 
Gloucestershire— The  Queen  r.  Birmingham  and 

Gloncester  Railway  Company 
„  The    Queen    r.    Inhabilants  of 

Tetbunr 
Vorkshlie— The  Qoeen  r.  tnhablUniB  of  Wetiow 
Camanronshire— The  Qoco  i  r.  Christopher  Alder- 
son 
Yorkshire— The  Qoeen  ▼.  York  and  North  Midland 

Railway  Company 
Berks-~The  Qeen  t.  Henry  Deane  and  othen 
Labcashire — ^The  Queen  v.  Isaac  Higginbotham 
Middlesex— l*he  Queen  r.  London  and  Birmingham 
Railway  Comp.,  de  William  Dawson 
„  The  Quiren  v.  Same  de  Jush.  Simpson 

Hants— The  Queen  v.  Guardians  of  Hartley  Witney 

Union 
Middlesex— The  Queen  r.  Eastern  Coaotars  Rail- 
way Company,  on  prosecation  of 
Price  and  others 
»9  The  Queen  v.  Same  on  pfoaacution  of 

Cullingridga. 
Shropsbirt— The    Qneen   ▼.  Jnatiesa  of  CooaCj 

of  Salop 


equity  ei:r|)rqurr. 
April  16  &  23,  &  May  6»  Petitions  and  Motion.— April  17  di  24»  &  May  7»  Further  Divrctfoos,  &c. 

THE  EDITOR'S  LETfER  BOX. 


The  Cauae  Lists  in  the  ]a«t  and  present 
number  have  occasioned  the  delay  of  set eral 
cummiinications. 

We  ajrree  with  B.  that  undit^ested  queries 
should  not  lie  inserted,  and  hope  our  corros. 
pondents  will  take  more  trviuble  l»eff»re  they 
send  them.  Many  of  the  statement*  we  re- 
ceive ouicht  to  be  submitted  to  coniiKel. 

Tht  letters  on  Tithe  Coininutation  Costs; 
and  M«»rt:;a^e  without  a  Lease  for  a  Year, 
shall  lie  inserted. 

Tlie  Cummunications  of  J.  H.  A. ;  O.  S. ; 
M.  A.  J ;  and  "  Lector  ;*'  have  been  received. 

Wc  think  that  the  dissertation  of  H.  does 
not  fliateriaUy  add  to  that  of  1'.  J.  B.^  ukd  that 


the  point  has  been  sufficiently  mooted.    We 
thank  H.  fcr  the  pains  he  has  ukev. 

"  A  Candidate  for  next  Term  "  maT,  we 
pretufne,  ifire  his  answers  in  his  own  war.  We 
are  not  aware  of  any  relation  presciribinc 
the  mode  in  which  the  answers  should  he  pven. 
It  would  not,  howerer,  do  to  evada  the  ques- 
tion, and  write  a  theme  on  soioe  point  re« 
luotely  connected  with  it.  Only  three  out  of 
five  seU  of  (questions  are  required  to  be  an- 
hwcre*!,  and  not  every  question  even  in  tkoM 
three  sets. 

Our  next  number  will  contain  thr  Title  Fsige 

^?^^l\'  ^^  ^iifetted  Index  nf  tbc  Gatca  la 
Vol.  XXI. 


Wht  %^sal  OMbdeirtier. 


SATURDAY,  APRIL  24,   1841. 


c< 


Qnod  mntsh  nd  No9 


Pertinet,  et  nesctre  malum  est,  Agitamin. 


HORAT. 


REASONS  FOR  REMOVING  THE  WESTMINSTER  COURTS. 


Thb  Solicitor  General  has  given  notice  that 
on  the  27th  instant,  he  will  move  for  a  com- 
mittee of  the  House  of  Commons,  "  to  con- 
nder  the  expediency  of  erecting  a  building 
in  the  neighbourhood  of  the  Inns  of  Court, 
for  the  sittings  of  the  Courts  of  Law  and 
Equity,  in  lieu  of  the  present  Courts  ad- 
joining to  Westminster  Hall,  with  a  view  to 
the  more  speedy,  convenient,  and  effectual 
administration  of  justice."  Whatever  may 
be  thought  of  the  policy  of  multiplying 
courts  of  inferior  jurisdiction,  and  conse- 
quently of  inferior  judicial  merit,  no  one 
will  deny  the  necessity  of  improving  tq  the 
utmost  the  practical  working  of  the  Superior 
Courts,  so  as  to  extend  the  benefit  of  them 
to  the  largest  number  of  suitors  at  the  least 
possible  cost.  The  measure  suggested  in 
the  Solicitor  General's  notice  of  motion  is 
an  improvement  of  this  nature;  it  is  in 
effect  a  law  reform,  and  its  advocates  desire 
nothing  mdre  than  to  have  its  merits  tried 
by  this  test  alone. 

The  ground  of  complaint  against  the 
Westminster  Courts  is  the  extreme  incon- 
venience of  their  situation,  llie  chambers 
of  the  bar,  of  the  great  majority  of  Liondon 
attorneys,  and  of  the  agents  of  the  country 
attorneys,  are  situated  in  and  near  the  Inn^ 
of  Court,  and  there  also  are  the  chambers  of 
the  Judges,  of  the  Accountant- General,  and 
of  the  Masters  in  Chancery,  and  all  the  law 
and  equity  offices,  and  yet  the  courts  are 
a  mile  and  a  half  distant  from  this  centre  of 
law  bufiiaess, — the  great  mart  of  the  law,— 
the  daily  resort  of  professional  men.  Dur- 
ing half  the  legal  year  a  large  proportion 
of  the  law  practitioners  are  carried,  by  the 
business  of  the  courts,  into  a  quarter  of  the 
town  with  which  (except  the  very  few  en- 
gaged in  parliamentary  business)  they  have 
nothing  to  do,  traversing  each  time,  and 
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not  unfrequently  more  than  once  a  day,  a 
distance  of  three  miles !  They  are  detained 
there,  often  day  after  day,  to  the  interrup- 
tion of  their  own  professional  duties,  and  to 
the  great  inconvenience  of  others.  It  hap- 
pens in  hundreds  of  instances  daily,  that 
engagements  before  the  Judges  at  Chambers 
and  before  the  Masters  in  Chancery,  and 
other  appointments  of  an  equally  urgent 
nature,  are  rendered  ineffectual  through 
the  absence  of  professional  men,  who,  at 
the  very  moment,  are  waiting,  unoccupied, 
at  Westminster.  The  aggregate  of  expense 
and  loss  arising  in  various  ways  from  these 
hindrances  in  the  way  of  justice,  and  of  the 
general  business  of  the  law,  would  shew,  if 
it  were  capable  of  estimate,  that  the  erection 
of  new  courts  in  the  law  district  would  be 
a  measure  of  public  economy,  besides  being 
calculated  to  lead  to  increased  facilities  and 
expedition  in  the  practice  of  the  courts, 
which  cannot  be  hoped  for  under  existing, 
circumstances 

These  are  the  true  grounds  on  which  the 
argument  for  the  removal  of  the  Courts 
should  be  placed;  but  there  are  conside- 
rations more  immediately  pressing  at  the 
present  moment:  the  Court  buildings  in 
Palace  Yard  are  included  and  integrated  in 
the  same  design  as  the  new  houses  of  par- 
liament ;  but  the  fact  of  their  being  too  few 
in  nwnber,  even  for  the  present  number  of 
judges,  and  of  the  site  admitting  of  no  en- 
largement  whatever^  appears  to  have  been 
entirely  overlooked.  ,  The  case  as  to  their 
deficiency  stands  thus  : — a  Subsidiary  Court 
for  nisi  prius  sittings  and  other  occasional 
uses,  is  a  necessary  appurtenant  to  each  of 
the  Common  Law  Courts.  The  Queen'a 
Bench  and  Exchequer  are  obliged  to  occupy, 
for  these  purposes,  small  interior  rooms,  ill 
ventilated  and  ill  shaped,  in  which,  crowded 
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as  they  necessarily  are,  jastice  cannot  be 
administered  with  the  efficiency  or  the  de- 
cency which  is  requisite  and  becoming.  The 
Common  Pleas  has  no  subsidiary  court;  it 
uses  the  Sessions  House  on  the  west  side 
of  the  Abbey  garden,  remote  from  West- 
minster Hall !  Thus  three  good  subsidiary 
courts  are  now  required  for  the  common 
law.  The  Courts  of  Equity  are  two  in  num- 
ber ;  a  third  has  been  formed,  out  of  a  room 
up  stairs,  for  the  Master  of  the  Rolls*  for 
whom  no  provision  had  been  made,  llie 
two  additional  Equity  Judges,  to  be  appoin- 
ted by  the  bill  now  before  parliament,  will 
render  necessary  two  more  Equity  Courts, 
and  the  contemplated  new  Court  for  Bank- 
ruptcy business  will  require  another.  Six 
New  Courts  therefore  are  needed  at  the 
present  moment,  and  Westminster  Hall  has 
not  space  for  one ! 

Again,  the  small  and  necessarily  restricted 
area  on  which  the  present  Courts  were 
huddled  together,  has  compelled  the  omis- 
sion of  the  most  indispensible  accessories. 
The  Common  Law  Courts  have  no  libraries, 
— no  consulting  rooms, — no  waiting  rooms, 
—  no  coffee  rooms,— no  sufficient  robing 
rooms, — no  rooms  for  jurors,  attorneys^  or 
witnesses;  and,  with  the  exception  of  a 
small  library,  the  Equity  Courts  are  equally 
inconvenienced.  These  deficiencies,  and  the 
small  size  and  bad  ventilation  of  several  of 
the  Courts,  produce  an  intolerable  degree  of 
personal  discomfort  to  those  who  attend 
them. 

Thus,  from  the  limited  extent  of  their  pre- 
sent site,  it  would  appear  physically  imprac- 
ticable to  retain  the  Courts  at  Westminster, 
consistently  with  any  decent  provision  for 
the  administration  of  justice. 

It  is  not  a  consideration  of  small  amount 
that  the  new  houses  of  parliament  may  be 
greatly  improved  in  architectural  beauty, 
and  increased  accommodation,  by  the  entire 
removal  of  the  courts ;  the  retention  of  which 
has  much  embarrassed  and  prejudiced  Mr. 
Barry's  design. 

Agam.  The  Equity  Judges,  in  order  to 
consult  the  convenience  of  the  suitors,  have 
always,  out  of  term,  borrowed  for  their  sit- 
tings, in  the  absence  of  any  public  provi- 
sion, the  halls  of  the  Inns  of  Court.  Those 
of  Lincoln's  Inn,  Qnj's  Inn,  and  Serjeant's 
Inn,  have  been  so  used :  but  they  are  highly 
inconvenient,  because  dispersed ;  and  if  the 
halls  of  the  Inner  and  Middle  Temple, 
which  have  been  offered  for  the  use  of  the 
two  new  Equity  Judges,  are  accepted,  the 
inconvenience  will  be  great  indeed ;  whilst, 
if  they  are  not  so  used,  new  Courts  must  be 


built  for  these  Judges  in  Lincoln's  Inn«  dm- 
plicate§  of  those  which  must  somewhere  be 
(bund  for  them  at  Westminster ! 

Again.  Mr.  Senior's  pamphlet  has  shewn 
the  necessity  of  new  offices  for  the  present 
Masters  in. Chancery;  and  the  present  in- 
tention of  appointing  two  new  Masters  wiU 
confirm  that  necessity.  He  says,  "  if  the 
plan  of  building  new  Courts  in  Lincoln's 
Inn  Fields  be  ado{)ted,  of  course  new  cham- 
bers for  the  Masters  might  form  part  of 
them.  If  that  be  abandoned,  perhaps  the 
best  plan  would  be  to  have  the  whole  of 
the  Chancery  offices  transfeired  to  the 
neighbourhood  of  Westminster  Hall,  and 
the  Chancery  Courts  established  there  da- 
ring the  sittings  out  of  term  :"  but  this  al- 
ternative is  altogether  inadmissible.  The 
business  of  the  law  could  not  go  on  at  all 
with  the  equity  offices  at  Westminster, 

Important,  however,  and  immediatelj  ur- 
gent as  the  latter  considerations  are,  they 
bear  no  comparison  whatever  with  the  grand 
object  of  concentrating  in  one  vicinity  the 
courts,  offices,  and  practitioners,  so  that  die 
machine  of  the  law  may  do  the  work  of  the 
suitors  with  more  ease,  economj,  and  ef- 
fect, and  that  improvements  in  it  waj  be 
more  practicable.  Until  very  recent  years' 
no  attempt  was  made  to  amend  the  practice 
of  the  Courts,  or  to  correct  defective  prin- 
ciples in  the  law:  much  is  now  in  pn>> 
gress  and  in  contemplation ;  and  the  new 
Courts  will  serve  to  mark  the  sera  of  mea* 
sures  so  important  to  the  welfitfe  of  tiie 
country. 


OONSTRUCTON  OF 

LORD  DENMAN'S  ACT  AS 

TO  COSTS. 


This  act,  the  3  ft  4  Vic  e.  24,  is  a  very 
important  one,  and  on  which  the  profession 
are  anxious  to  obtain  information ;  hot  it 
having  passed  so  lately  (Sd  July  1840),  but 
little  can  be  afforded  by  the  decirions  of  the 
Courts.  We  purpose,  in  the  present  artide, 
to  give  all  the  information  as  far  as  the  de-> 
cisions  have  proceeded,  and  to  offer  some 
remarks  as  to  what  will  probably  be  the 
constmction  put  by  the  courts  on  points 
not  hitfaeito  determined.  Hie  aet  is 
short,  and  therefore  we  sbili  print  it  at 
length,  and  this  will  be  desirable  in  mder 
to  render  the  opinion  of  the  courts,  as  weH 
as  our  own,  more  eanly  intdligtble. 

''Whereas  sn  act  passed  in  the  4dd  year  of 
the  reign  of  Qneea  Elisabeth^  intiCulcd  'Aa 
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We  propose  to  consider,  first,  the  actions 
to  which  the  statute  is  applicable  ;  secondly, 
the  authority  by  which  the  certificate  is  to 
be  given ;  thirdly,  when  the  certificate  is 
to  be  given ;  liDiirikhly,  bow  f«t  the  plaintiff 
has  a  claim  to  ooats,  independent  of  a  cer- 
tificate. 

First,  aa  to  the  actions  to  which  the  sta- 


Act  to  avoid  trifilufif  aodfrivoloas  Suits  in  Law 
ID  her  Majesty's  Courts  in  Westminster/  and 
another  act  in  the  22d  and  23d  years  of  the 
reig^n  of  King  Charles  the  Second,  intituled, 
'  An  Act  for  laying^  impositions  on  proceedings 
at  Law/  which  recites  that  many  good  subjects 
of  this  realm  hate  been  and  daily  are  undone 
by  such  suits,  contrary  to  the  intention  of  the 
sai<l  statute  of  Queen  Elizabeth  ;  but  the  same 
evil,  notwithstanding,  doth  still  prevail  and  in- 
crease, and  it  is  expedient  to  make  further 
provisions  for  the  prevention  thereof/'    Now, 
be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Com- 
mons in  this  present  Parliament  assembled, 
and  by  the  puthorityof  the  same,  that  the  said 
recited  act  of  the  4dd  of  Elizabeth,  so  far  as 
it  relates  to  costs  in  actions  of  trespass,  or 
trespass  on  the  case,  and  so  much  of  ihe  22d 
and  2dd  of  Charles  the  Second  as  relates  to 
costs  in  personal   actions,  be  and  they  are 
hereby  repealed. 

2.  That  if  the  plaintiflf,  in  any  action  of 
trespass,  or  of  trespass  on  the  case,  brought 
or  to  be  brought  in  any  of  her  Majesty's 
Courts  at  Westminster,  or  in  the  Court  of 
Common  Pleas  at  Lancaster,  or  in  the  Court 
of  Common  Pleas  at  Durham,  shall  recover  by 
the  verdict  of  a  jury  less  damages  than  forty 
shillings,  such  plaintiff  shall  not  be  entitled  ttf 
recover  or  obtain  from  the  defendant,  in  re- 
inect  of  such  verdict,  any  costs  whatever,  whe- 
ther it  shall  be  given  upon  any  issue  or  issues 
tried,  or  iudgment  shall  have  passed  by  default, 
nnless  the  judge  or  presiding  officer  before 
whom  such  verdict  shall  be  obtained  shall  im- 
mediately afterwards  certify  on  the  back  of  the 
record,  or  on  the  writ  of  trial  or  writ  of  in- 
quiry, that  the  action  was  really  brought  to  try 
a  right  besides  the  mere  right  to  recover  da- 
mages for  the  trespass  or  grievance  for  which 
the  action  shall  have  been  brought,  or  that  the 
trespass  or  grievance  in  respect  of  which  the 
action  was  brought  was  wilful  and  malicious. 

3.  Provided  always,  that  nothing  herein  con> 
tained  shall  extend  to,  or  be  construed  to  ex- 
tend to  deprive  any  plaintiffs  of  costs  in  any 
action  or  actions  brought  for  a  trespass  or  tres- 
passes over  any  lands,  commons,  wastes,  closes, 
woods,  plantations  or  enclosures,  or  for  en- 
tering into  any  dwellings,  outbuildings  or  pre- 
mises in  respect  of  which  any  notice  not  to 
trespass  thereon  or  therein  shall  have  been  pre- 
viously served,  by  or  on  behalf  of  the  owner 
or  occupier  of  the  land  trespassed  over,  upon 
or  left  at  the  last  reputed  or  known  place  of 
abode  of  the  defendant  or  defendants  in  such 
action  or  actions." 


tnte  applies*     In  the  ease  oi  Henswortk  v. 
DohnoA,  MS.,    at  the  sittings   after   hat 
Michaeloaas  Term,  and  which  was  an  action 
for  a  breach  of  contract,  in  not  delivering 
possession   of  certain   premises,   the  jury 
fonnd  a  verdict  in  favor  of  the  plaintiff, 
with  a  farthing  damages.    An  application 
was  made  to    Mr.  Justice  Pattnon,  who 
tried  the  cause,  for  a  certificate  under  the 
act ;  but  his  lordship  was  of  opinion  that 
such  an  action  did  not  come  within  the  act, 
although,  literally  speaking,  such  an  action 
is  an  action  of  trespass  on  the  case.     It 
may  therefore  be  considered,  perhaps,  thtt 
the  statute  applies  to  actions  in  form  e^ 
delicto,  and  not  to  actions  in  form  rx  coii^ 
iractu.   So  far,  as  to  the  class  of  actions  to 
which  the  statute  can  be  considered  applic- 
able. 

We  come  now  to  consider  the  particular 
cases  in  the  class  ex  delicto. 


Marrioii  v.  Stanle^^  9  Dowl.  69,  was  an  ac- 
tion on  the  case,  in  which  the  plaintiff  sought 
to  recover  a  compensation  in  damages  for  a 
serious  personal  injury  sustained  by  him,  as  it 
was  alleged,  in  consequence  of  the  defendant 
having  wrongfully  exposed    to    sale  certain 
ploughshares  and  other  articles  of  the  like  na* 
ture,  on  a  public  highway  in  the  town  of  Peter* 
borough,  in  Northamptonshire.     The  cause 
was  tried  before  LUtledale,  J.,  at  the  last  Sum- 
mer Assizes,  when  it  appeared  that  the  defen- 
dant, who  was  an  ironmonger,  had  placed  the 
articles  in  question  upon  the  causeway  oppo- 
site his  shop,  on  a  market  day,  and  that  the 
plaintiff,  whilst  driving  his  pony  cart  past  the 
defendant's  house,  was  thrown  out  of  the  ve- 
hicle a^inst  the  ploughshares,  and  severely 
injured  m  his  knee.    The  bill  for  medical  at- 
tendance, in  consequence  of  the  injury,  it  was 
proved,  amounted  to  upwards  of  20/.,  but  not- 
withstanding the  opinion  of  the  learned  judge, 
the  jury  returned  a  verdict  of  one  shilling  da« 
mages.    An  application  was  then  made  to  the 
learned  judge  to  certify,  under  the  second 
section  of  Lord  Denman's  Act,  (3  &  4  Vict, 
c.  24);  but,  although  he  was  desirous  of  doing 
so,  he  expressed  his  opinion  that  he  was  pre- 
vented by  the  terms  of  the  act,  an  opinion  which 
was  strengthened  by  that  of  the  Lord  Chief  Jus- 
tice, who  sat  in  the  adjoining  Court,  and  whom 
he  consulted  upon  the  subject.    An  applica- 
tion was  afterwards  made  to  the  Court  for  di- 
rections to  the  Master  to  lax  the  plaintiff  his 
costs,  uotwitUsrandiog  the  absence  of  the  cer- 
ti6cate*    There,  however,  77ii</a/,  C.  J.,  said, 
"  We  are  to  lake  it  for  granted  that  the  ver- 
dict found  by  the  jury  in  this  case  gave  a  just 
measure  of  damages  to  the  plaintiff*    Then, 
we  find  the  case  to  he.  one  in  which  there  is  a 
verdict  for  one  shilling,  and  we  have  no  right 
to  assume  that  the  party  is  entitled  to  more. 
As  at  present  advised,  1  think  we  have  no 
power  to  grant  this  application,    or  to  say 
that  the  operation  of  the  act  deprives  tM 
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pUintlflT  of  fais  costs.  The  facts  of  the  case 
^id  not  give  the  Jcarued  jud^  the  pow^r 
to  (franl  the  certificate,  and  he  <1id  not  do 
80<**  and  Doianqvei,  J.,  obwrved,  **It  is  said 
that  in  this  caae  the  plaintiff  is  entitled  to 
vosis  under  the  statute  of  Gloucester,  si- 
though  he  has  only  recovered  one  sh'Uin||r  da- 
mages. The  stMtute  of  Elizabeth  is  repealed, 
which  enabled  the  judge  to  deprive  the  party  of 
costs,  and  then  the  new  act  provides  that  costs 
shttll  not  be  given  unless  the  judge  certifies. 
The  judge  here  has  not  certrfied  under  the 
new  act.  1  am  1»y  no  mean*  prepared  to  say 
that  in  an  action  of  trespass  on  the  case,  the 
plaintiff  may  not  set  up  a  right,  but  the  ques- 
tion is,  what  this  case  is  ?  The  question  of  neg- 
ligence does  not  set  up  a  right,  and  that  is  the 
only  point  on  which  h  can  be  said  that  this  case 
comes  within  the  operation  of  tlie  statute." 

.  JTrom  this  case  it  appears  lliat  where  the 

tnaifer  to  he  litigated  between  the  parties  is 

one  of  mere  negligence,  it  is  not  a4:ase  in  which 

the  judge  can  grant  his  certificate. 

SAutlletrorth  v.  Cocker,  9  Dowl.  76,  was  an. 
action  for  a  nuisance,  and  the  plaintiff  alleged 
tliut  he  was  possessed  of  a  certain  messuage, 
and  (hat  the  defendant  beiog  possessed  of  a 
certain  mill  and  workshop,  so  wrongfully  used 
certain  engines,  funnds,  chimneys,  and  manu- 
factories, as  that  a  noise,  smoke,  and  deleterious 
dust  .came  therefrom,  and  injured  the  plain- 
tiff's house  and  made  it  uninhabitable :    the 
defendant  pleaded  not  guilty.      The  Court 
held,  that  the  action  was  brought  to  try  a  right 
iieyond  the  right  to  recover  damages,  aird  was 
within  die  principle  of  the  act,  and  that  one 
shilling  dattiages  otfly  having  been  given,  the 
jud^e  was  empowered  to  certify  to  give  the 
plaintiff  his  costs.      Prom   the  evidence,   it 
appeared  that  the  defendant  carried  on  the 
business  of  a  needle  manufacturer,  and  that  his 
premises  adjoined  those  of  the  plaintiff.    The 
steel  dust,  produced  in  the  manufacture  of 
needles,    by  drilling  the  eyes  and  filing  the 
points,  having  been   found  to  be  peculiarly 
nurtful  to  the  workmen  engaged  in  the  busi- 
ness, to  whom  serious  diseases,  causing  pre- 
mifture  death,  were  produced  by  their  inhaling 
ihe  small  particles  of  steel  floating  in  the  air, 
tthe  defendant  devised  a  plan  of  removing  thib 
inconvenience,  by  carrying  off  the  filings,  by 
means  of  a  strong  current  of  air,  thrniigh  a 
funnel,  into  the  jopen  air.    The  effect  of  this, 
however,  was  to  carir  the  filings  into  the 
grounds  of  the  plaintiff,  who  thereupon  com- 
menced his  action  f»r  this  nuisance,  as  well  as 
for  the  nuisance  alleged  to  have  been  created 
by  the  smoke  and  sooty  particles  proceeding 
from  the  chimneys  of  the  defendant's  man u- 
factory.    At  the  trial  it  was  shewn,  that  the 
defenoant  had  exerted  himself,  as  well  before 
as  since  the  commencement  of  the  snit,  to  abate 
the  nuisance  caused  by  the  discharge  of  the 
ateel  filings  into  the  open  air,  and  bud  at  length 
,succecded  in  attaining  his  object,  by  carrying 
ihem  into  a  rnnning  brook,  in  which' they  were 
jdepositeG,     The  manufactory  was  still  carried 
i)u,  however,  and  the  nuisance,  which  was 


alleged  to  be  caused  hv  the  chimneys,  stfll 
continued.  At  the  trial  the  witnesses  were 
cross-examined  by  the  defendant,  with  a  view 
to  shew  that  llie  former  nuisance  bad  been 
abated,  but  liie  plHintiff ^gave  up  his  claim  to 
damages;  and  the  Lord  Chief  Justice,  having 
put  the  case  to  the  jury,  as  being  one  ivhere 
damages  were  not  the  object,  but  the  mainte- 
nance of  a  right,  on  the  part  of  the  plaintiff, 
to  have  hii  house  free  from  the  nuisance  com- 
plained of,  a  verdict  for  1#.  only  was  returned. 
An  application  was  then  made  to  fhe  learned 
judge  to  grant  a  certificate  under  the  statute 
3  &  4  Tict.  c.  24.  granting  tlie  plaintiff  his 
costs,  and  the  motion  was  accoeded  to. 

CMef  Justice  llndtti  (hen  said«  *'  Upon  the 
first  point  made,  whether  the  case,  under  the 
^'ircumstances  which  attended  it.  is  one  which 
fails  within  the  scope  of  the  act  of  parliament : 
I  feel  BO  doubt  whatever  that  fhe  acfion,  as  it 
is  alleged  on  the  record,  and  from  the  coarse 
which  tlie  evidence  took  at  the  trial  at  the 
nstiiz.es,  is  one  on  which  a  judge  wotild  have 
authority  to  make  a  certificate.     Now  I  take 
the  object  of  this  act  to  be  to  prevent  plaiiftiffs 
from  bringing  actions  of  a  vexatious  and  liti- 
gious nature,  where  only  a  small  damage  has 
been  sustained,  and  where  no  right  whnerer 
is  .in  issue  between  the  parties;  and  7f  actions 
are  brought  in  such  instances,  certificates  can- 
not be  jTi^nted,  and  the  plaintiffs  lose  their 
costs.     Was  this  an  action  sul  ject  to  this  pro- 
vision ?    It  is  a  case  in  %vhich  the  plaintiff  says, 
that  he  was  possessed  of  a  messuage  in  the 
county  of  Derby«and  that  the  defenflanfbeing 
possessed  of  a  certain  mill  and  workshop  in  the 
said  county,  and  that  the  defendant  so  used 
certain  engines,  funnels,  chimneys,  and  mano- 
faotories,  as  that  a  noise,  smoke,  and  deleteri- 
ous ^ust  came  from   theiii«  and  injured  the 
plaintiff's  house,  aud  made  it  uniu^abitaMe. 
The  defendant,  in  answer  to  this  allegation, 
says,  that  he  is  not  guilty  :  that  is,  he  denies 
that  that  which  is  stated  on  the  face  of  the  de- 
claration has  in  fact  taken  place.    Looking  at 
these  circumstances,  the  plaintiff  declares  that 
his  hotue  b  rendered  uninhabitable  by  reason 
of  the  defendant's  acts.;  and,«n  the  other  side, 
the  defendant  insisting  on  going  on  with  the 
works,  which  he  has  commenced,  and  which 
the  plain  tiff  says  form  the  ground  and  grava- 
men of  his  charge,  who  can  say  that  a  question 
of  right  does  not  arise  between  the  parties? 
The  plaintiff  complains  that  his  right  to  his 
house,  free  of  the  nuisance  which  is  alleged  on 
the  record,  is  invaded  ^    and  the  defendant 
says,  on  the  otlier  side,  that  this  which  is 
alleged  to  l»e  a  nuisance  is,  in  fact,  none  at  all. 
Therefore,  looking  at  the  facts  of  the  case,  it 
does  not  appear  to  be  one  in  whicn  the  plain- 
tiff is  going  on  vexatioiuly,  or  for  small  dama- 
:;ea  only,  but  that  it  is  a  case  in  which  the 
riifht  came  in  question.  On  the  evidence  which 
was  adduced,  the  case  took  the  same  course. 
The  defendant  strove,  not  so  much  to  prove 
I  hut   the  plaintiff  had  sustained  rery  amall 
liamages  only,  and  the  cro6s-ex«minatioii  was 
very  much  directed  to.  that  point,  as  that  the 
de.feiidunt  had  adapted  modes  of  carrying  on 
his  manufactory  with  as  little  injury  as  possi- 
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bl^9  stilt  matntalnlner  his  rif(bt»  howevpr,  to 
carry  om  the  swne  business.  Therefore,  in 
ny  optuHMi^  it  i»  ail  action  really  hroiiifht  to 
try  a  ri^hi,.  l^estdes  the  mere  right  to  recover 
damages;  aad  one  cannot  but  ask  why,  if  it 
were  not  so,  the  defeiicfaMiC  did  not  admit  the 
riffht  of  acttotty  and  pcereed  onhf  on  that  part 
or  the- case  which  would  be  directed  to  the 
■aili/(ation  of  damages  ^  It  is  observable,  that 
tbe  certificate  may  comprehend  two  dif^rent 
atatementa:  one  is,  that  the  action  b  not 
merely  brought  to  try  the  right  to  recover 
sUmages;  the  eliject  of  that  is  to  prevent 
plaintiffs  from  bringing  petty  actions  for  small 
j^rievaaces.  Such  a  case  may  be  instanced  in 
an  actiuB  brought  against  a  defendant  for 
walking  across  the  dose  of  the  phiintill^  where 
Bo  (|ucslioA  of  right  whatever  could  arise,  but 
the  action  would  be  brought  merely  to  vesand 
fcarass  the  defendant  with  costs,  which  would 
lie  added  to  tlus  damages.  That  is  a  case  in 
which  the  act  is  intended  to  operate  favourably 
for  a  defendant ;  but  yon  may  suppose  a  case 
•f  a  man  net  doing  aiiy  damage^  and  yet  not 
iJaiming  any  right,  but  merely  committing 
auch  a  trespass  as  I  have  sui^trested,  in  order 
to  distress  and  annoy  the  plauitift>  and  In  thut 
case  the  judge  would  have  a  right  to  certify 
that  the  case  %vas  one  where  the  trespass  was 
wilful  and  malicious/' 

Secondly,  as  to  the  authority  by  which 
the  certificate  is  to  be  given,  h  appears 
from  the  case  of  Marriott  v.  Stanley,  al- 
leady  cited,  that  the  judge  presiding  at  the 
trial  of  the  cause  is  the  sole  authority  to 
grant  the  certificate,  and  that  his  discretion 
cannot  be  reviewed.  The  language  of  Mr. 
Justice  Maule  in  that  case,,  is  strong  on  the 
point. 

His  Lordship  says— -In  this  case,  tht  only 
thing  that  soggests  a  doubt,  is  that  which  we 
have  no-  business  to  take  into  consideration ; 
BamelyrthaS  the  plaintiff  did  suffer  very  severe 
injury  in  conseiiueuee  of  the  negligence  of  the 
defendant..  But  It  was  entirely  for  the  Judge 
So  dedde,.  whether,  upon  that  and  the  evidence 
«poB  the  trial,  it  appeared  to  him  tliut  the  ac- 
tion was  brought  to  try  a  right,  or  whether  it 
was  an  injury  wilfully  and  maliciously  inflicted. 
He  did  enter  into  the  consideration  of  that 
fwint,  and  refused  to  certify.  We  cannot  re« 
medy  that  which  is  said  to  be  his  error.  The 
teal  ground  of  complaint  is»  that  the  jury 
found  less  damages  tnan  the  plaintiff  was  en- 
titled tor  hut  the  defendant  may  not  have 
dene  wronir,  and  the  Jury,  in  estimating  the 
damages,  may  have  taken  into  their  consider. 
atioB,  not  nierely  what  the  plaintiff  should 
recover,  but  what  the  defendant  should  pay. 
If  we  were  to  agree  to  this  motion,  the  effect 
would  be,  that  every  pblntiff  in  an  action  for 
■egligcnce,  no  matter  what  the  amount  of 
slamages  recovered,  or  the  opinion  of  the 
Judge,  would  obtain  his  costs,— the  very  mis- 
chief intended  to  be  prevented. 

Agaiir,  in  Shuitiacorthr,  Cocker,  9DowL 


88,  the  same  learned  judge  remarks :  **  It 
is  clear^  that  the  power  of  judging  as  ta  the 
right  is  vested  in  the  judge  at  Nisi  Prius, 
,  without  being  subject  to  any  review  of  the 
I  court  from  which  the  recpsd  issued.*'  If; 
however,  he  should  himself  have  a  doubt  on 
the  question,  as  to  whether  the  case  came 
within  the  meaning  of  the  statute,  it  is 
'  presumed  that  it  would  be  competent  for 
liav  to  suspend  his  judgment  so  as  to  take 
'-  the  opinion  of  the  court  above. 

lliirdly,  with  respect  to  when  the  cei^ 
tificate  is  to  be  given.  The  words  of  sectioa 
2  are,  *'  shall  immediately  afterwards  cer- 
tify." 7*he  construction  put  hy  the  courts 
on  these  words  has  been  verj  striot.  It 
appears  that  the  application  for  the  certifi- 
cate must  bo  made  the  instant  that  the 
verdict  is  pronounced^  and  that,  as  it  seems 
the  jfidge  has  no  power  to  ceitify  when  the 
,  next  cause  has  been  called  on^ 

Gilleit  V.  Creen^  9  DowL219,  WBsaa  action 
for  ittfringing  a  patent,  and  it  appeared  that  & 
former  action  between  Uie  same  parties  bad 
been  tried  before  Coltman,  J.,  on  which  occa- 
sion the  plaintiff  obtained  a  verdict,  and  tUe 
learned  Judge  certified  under  6  &  6  Win.  4, 
c.  83,  s.  3,  that  the  validity  of  the  patent  came 
in  questiun  before  him..  By  the  above  act,. if 
such  certificate  be  given  in  evidence  in  another 
suit,  the  patentee  is  entitled  to.  treble  costs,  in 
the  event  of  a  verdict  passing  in  his.  favour. 
The  present  action  for  infringing  the  same 
patent  was  tritd  before  Lord  Minger,  C.  B., 
on  thelSth  July  1840,  when  he  certified,  that 
the  former  cause  of  GiUi*U  v..  Sn^th  was  m 
evkJence  before  himv  The  plaintiff  cbtained 
a  verdict,  with  1j.  damages.  Ten  davs  before 
the  trial,  the  3  &  4  Yic.  c.  24,  came  into  ope-« 
ration,  but  no  application  was  made  to  the 
Judge  to  certify  under  that  act.  The  Master 
refused  to  tax  the  plaintiff  treble  costs,  on  the 
ground  that  he  haci  not  obtained  the  certificate 
of  the  Judge  under  the  last  mentioned  statute. 
An  application  was  made  for  directio;is  by  the 
Court  to  the  Master  to  tax  the  plaintiff'  his 
costs.  In  support  of  tht  application  it  was 
contended,  that  the  3  &  4  Vic.  c.  24,  s.  2,.  did 
not  affect  the  right  to  treble  costs  under  the 
5  &  G  Wm.  4,.  c.  83,  s.  3^  nor  did  it  apply  to 
cases  where  it  appeared  by  the  pleadings  that 
a  toiitf,^d<f  right  acrually  came  into  question. 
Shuitlewwth  V.  €0cker^  was  referred  to,  in 
which  a  certificate  under  3  &  4  Vict.  c.  24, 
was  amended  after  the  trial,  and  it  was  urged, 
that  on  the  authority  of  that  case,  the  learned 
Judge  who  tried  the  cause  might  now  grant  a 
certificate.  FarJke,  B.,  then  said—"  If  we  had 
any  doubt  about  the  matter,  we  should  grant 
a  rule  to  shew  cause.  This  is  certainly  an 
unfortunate  case ;  but  it  is  clear  that  the  act 
of  3  &  4  Vict,  governs  this  ease,  because  it 
applies  to  **  any  actions  of  trespass,  or  trespass 
on  the  case.*'    But  then  It  is  said,  that  thia 
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Lord  Quef  Baron  has  tb«  pow«r  of  certifying 
at  tlie  present  time.  That  in  not  so  ;  for  the 
statute  expresily  says  thai  the  plaintiff  shall 
pot  recover  costs  from  the  defendant,  unless 
the  Jud^e  before  whom  such  verdict  shall  be 
obtained,  "  shall  immediately  afterwards  cer- 
tify." That  was  not  done  in  the  present  in- 
stance. It  may  even  be  a  question  whether  a 
Jud^e  has  power  to  grant  a  certificate  after 
another  cause  has  been  called  on." 

The  case  of  Shuttleworth  v.  Cocker  has 
already  been  referred  to  in  this  article,  and 
has  been  cited  in  the  last  case.  The  court 
there  intimated  that  the  certificate  must  be 
granted  immediately  after  the  trial  of  the 
cause;  that  case  is  very  important  as 
shewing  that  if  any  mistake  or  misprision 
is  made  in  the  certificate,  and  it  is  granted 
immediately  after  the  trial,  that  mistake  or 
misprision  may  he  subsequently  amended  by 
the  judge  who  certifies,  even  in  the  follow- 
ing term.  There,  the  Chief  Justice  of  the 
Common  Pleas  had  given  his  certificate  in 
this  form,  indorsed  on  the  Nisi  Prius  re- 
cord. "  I  certify  that  the  right  came  in 
question  upon  the  trial  of  this  cause. — 
N,  C,  Tindai"  A  rule  was  then  obtained 
to  rescind  this  certificate  as  insufficient 
within  the  statute.  While  the  rule  was 
pending,  his  lordship  amended  it  by  mak- 
ing one  in  the  following  form : — "  I  cer- 
tify that  this  action  was  really  brought 
to  try  a  right,  besides  the  mere  right  to 
recover  damages  for  the  trespass  and  griev- 
ances alleged  in  the  declaration,  and  for 
which  this  action  was  brought,  and  that 
the  right  came  in  question  upon  the  trial 
of  this  cause.  N.  C.  Jlndal."  When  the 
rule  had  been  discussed.  Chief  Justice  Tin- 
ilerfsaid, — 

^  *'  This  being  a  case  within  the  act,  the  ques* 
tion  is,  whether  what  1  will  call  the  amended 
certificate,  which  has  been  put  on  the  record, 
is  by  law  authorized  to  be  made,  anil  is  avail- 
able. I  will  not  stop  to  inquire  whether  the 
first  certificate  is,  in  point  of  form,  sufficient, 
for  that  is  unnecessary  to  the  point  on  which  I 
rest  my  judgment;  neither  will  I  lay  down 
any  rule  as  to  whether  a  certificate  must  be 
given  immediately  after  the  trial  or  not,  though 
undoubtedly  the  words  of  the  act  are  very 
strong  upon  the  subject,  bat  if  ever  it  should 
foe  necessarv  to  do  so,  I  should  pause  long 
before  I  said  that  it  is  not  necessary  to  grant 
the  certificate,  if  at  all,  immedirttely.  What  I 
ground  my  judgment  on  is  this,  that  the  certi* 
ficate  was  granted  immediately  after  the  ver- 
dict, and  that  that  which  was  then  done,  and 
of  which  advantage  is  now  songht  to  be  taken, 
was  no  more  than  a  mistake  or  misprision  of 
the  officer  who  handed  up  the  record,  errone- 
ously indorsed,  as  it  now  appears.  Let  us  see 
how  these  cases  occur  in  Court :  the  Judge 


says,  that  be  will  grant  a  certificate,  no  one 
doubting  at  all  what  that  certificate  is.  A  new 
cause  is  called  on  and  is  commenced,  and  just 
as  the  Judge  is  intent  upon  it,  and  b  endea- 
vouring to  obtain  a  knowledge  of  its  facta 
from  the  opening  speech  of  counsel,  ihepatiea 
is  handed  up,  ana  he  puts  his  name  to  it, 
supposing  it  to  be  indorsed  in  the  manner 
which  he  has  ordered ;  and  in  doing  so,  he 
gives  no  more  than  the  usual  credence  jvhich 
is  given  to  all  officers  of  the  Court.  Suppose 
ing  that  on  looking  at  the  indorsement,  the 
Judge  should  find  that  the  word  "  not "  was 
put  into  it  erroneously,  so  as  to  make  it  appear 
that  he  would  not  certify,  can  it  be  said  that 
on  the  next  day,  or  the  next  minute — for  the 
argument  in  both  cases  b  equally  strong — he 
must  not  amend  it?  Or«  supposing  an  in* 
dorsement  to  be  made,  foreign  to  the  purpose, 
as  in  a  case  of  nuisance,  that  a  battery  came 
in  issue,  it  would  be  almost  trifling  to  say. 
that  the  Judge  having  signed  the  certificate 
on  the  faith  of  its  being  a  proper  one,  finding 
it  to  be  thus  useless,  and  opposed  to  his  inten* 
tion,  may  not  amend  it.  I  meant  in  this  case 
to  grant  a  certificate  under  the  statute  3  &  4 
Vic.  c.  24 ;  and  the  officer  handed  me  up  a 
certificate,  available  under  no  circumstances, 
and  framed  under  no  act  of  parliament  at  all, 
and  that  guides  my  mind  to  the  conclusion 
that  this  certificate  may  be  amended.  It  is  no 
more  to  do  so  in  this  case  than  in  many  other 
cases.  What  is  the  rule  in  the  case  of  the  as* 
sociata  taking  a  verdict  on  the  record  at  the 
time  of  the  trial  on  certain  counts  erroneously  ? 
It  is  every  day's  practice  for  him  to  say  that 
he  ivas  wrong,  and  to  request  the  Judge  Ui  set 
it  right  by  his  notes,  ^hat  is  the  case  nnder 
the  Fines  and  Recoveries  Act,  (3  &  4  W.  4, 
c  74)  where  by  misprision  or  neglect,  the 
officer  has  not  supplied  the  fact  of  a  procla- 
mation being  made  ?  That  question  has  come 
before  the  Court,  and  we  have  held,  that  if  in 
any  such  instance  there  has  been  a  mutake 
by  the  officer,  the  Court  will  set  it  right,  in 
order  that  the  suitor  may  not  be  iniared  by 
the  neglect  of  the  officer.  I  think,  therefore, 
th$t  the  amendment  is  quite  justifiable  io  prac- 
tice, and  besides,  meets  the  merits  of  this  case, 
and  that  the  rule  must  consequently  be  difr. 
charged.'* 

The  case  of  Morgan  v.  Thome,  9Dow].  226, 
was  an  action  of  trespass  brought  by  the  father 
of  a  minor,  as  prochein  amy,  for  criminal  con- 
versation with  his  son's  wife.  The  cause  was 
tried  on  the  27tb  of  June,  1840,  at  the  Middle* 
sex  Sittings  after  Trinitv  Term,  before  Lord 
Abinger,  C.  B.,  when  the  plaintiff  obtained  a 
verdict,  with  1«.  damages,  leave  having  been  re- 
served  for  the  defendant  to  move  toset  aside  that 
verdict,  and  enter  a  nonsnit.  Upon  the  find- 
ing of  the  verdict,  application  was  made  to  the 
learned  Judge  to  certify,  to  deprive  the  plaintiff 
of  costa,  under  the  43  Eits.  c.  6,  s.  2,  bat  bede* 
dined  to  do  so,  until  the  motion  for  a  nonsuit 
had  been  disposed  of.  On  the  3rd  of  July 
following,  the  3  &  4  Vic.  c.  24,  came  into 
operation.  The  motion  for  a  nonsuit  was  not 
made,  and  on  the  9th  of  November,  his  Lord* 
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thip  granted  the  certificate  prayed  for.  The 
present  rule  was  afterwards  obtained,  calling 
OB  the  defendant  to  shew  cause  why  the  Maa- 
ter  should  not  tax  the  plaiatiff  his  costs,  not- 
witbsUndiag  the  certificate.  Lord  Abittg^^ 
C.  B.,  then  said — If  the  certificate  had  been 
granted  during  the  sittings,  it  would  probably 
have  been  good,  notwithstanding  the  43  Elia. 
has  been  repealed,  because  the  sittings  might, 
for  this  purpose,  have  been  considered  as  one 
day.  However,  the  effect  of  the  3  &  4  Vic.  is 
entirely  to  repeal  the  43  Eliz.  and  this  oertifi. 
<»te,  therefore,  cannot  operate  to  deprive  the 
plaintiff  of  costs. 

It  is  to  be  observed  that  the  plaintiff  in  this 
case  would  be  entitled  to  his  full  costs,  not- 
withstanding the  3  &  4  Vic.  c.  24,  because,  as 
the  certificate  was  a  nullity,  and  the  late  sta- 
tute was  not  in  force  at  the  time  of  the  trial, 
he  was  in  the  same  situation  as  a  pluntiff  with 
whose  right  to  .costs  the  Judire  had  not  inter- 
fered when  the  Statute  of  Elizabeth  was  in 
force. 


Fourthly,  how  far  a  plaintiff  has  a  daim 
to  coats,  independently  of  the  certificate, 
where  a  verdict  for  less  than  40«.  is  found, 
and  it  appears  by  the  pleadings  that  the 
action  has  been  brought  for  the  purpose  of 
trying  a  zight,  independently  of  the  claim 
to  damages.     It  seems,  from  the  language 
of  Mr.  Justice  Maule,  in  Marriott  v.  Stanley, 
that  if  the  certificate  is  not  granted,  what- 
eTer  may  be  the  iswe  on  the  pleadings,  the 
plaintiff  cannot  have  his  costs.     His  Lord- 
ship says — "  The  words  of  the  statute  are 
clear,  and  apply,  not  as  the  stat.  of  Charles 
did,  as  to  what  is  the  issue  upon  the  trial/' 
Again  in  Skuttleworth  v.  Cocker,  the  aame 
learned  Judge  says — "  In  this  instance,  the 
certificate  granted  was  bad.     The  action 
was  brought  to  try  a  right,  besides  the  mere 
r^ht  to  recover  damages,  and  it  is  said  that 
on  the  pleading  on  this  record,  such  a  ques- 
tion did  not  arise  at  the  trial  at  all ;  but  I 
think  that  it  did,  and  that  the  right  did 
come  in  question,  although  even  in  that 
event,    the    real  point  for  consideration, 
whether  the  action  was  brought  to  try  a 
right,  is  not  determined."    But  it  is  con- 
sistent with  these  opinions,  that  the  decla- 
ration may  disclose  that  the  object  of  the 
plaintiff  in  bringing  the  action  was  to  try 
ft  right,  although  the  issue  ultimately  joined 
nay  have  been  one  which  did  not  raise  any 
question  of  right. 

Another  question  will  then  arise,  sup- 
posing it  competent  for  the  Court  to  look 
at  the  pleadings  independent  of  the  certifi- 
cate, as  to  whether  the  pleadings  of  the 
plaintiff  only  are  to  be  considered,  or  whe- 
ther those  of  the  defendant  may  not  also  be 
considered,  in  order  to  determine  what  the 
intention  of  the  plaintiff  was  in  bringing 


the  action.  Suppose  for  instance,  that  the 
plaintiff  brings  an  action  of  trespass.  The' 
defendant  sets  forth  his  title,  and  gives 
colour  to  the  plaintiff.  In  his  replication, 
the  plaintiff  traverses  a  part  of  the  defen- 
dant's plea,  perhaps  a  mesne  conveyance. 
It  will  surely  be  clear  from  the  pleadings, 
that  a  question  of  right,  independent  of  the 
claim  to  damages,  is  to  be  tried  between 
the  parties.  Is  the  plaintiff's  declaration 
only,  or  the  ultimate  state  of  the  pleadings 
to  be  considered,  supposing  the  Court  to  be 
authorized  to  look  at  the  state  of  the  plead- 
ings where  no  certificate  is  granted. 

All  the  cases  hitherto  decided  are  those 
where  the  question  substantially  to  be  de- 
cided between  the  parties  was  independent 
of  the  form  of  the  pleading^,  or  so  treated 
on  account  of  the  evidence ;  but  the  ques- 
tions above  suggested  must  soon  arise. 
By  analogy  to  the  22  &  23  Car.  2,  c.  9, 
and  the  cases  on  that  statute,  it  would 
seem  as  if  the  fact  of  the  question  of  right 
being  in  dispute,  might  as  well  appear 
from  the  pleadings    as  from  a    certificate 

I  under  that  act.     If  it  appeared  from  the 
pleadings,  that  the  title  to  the  land  was 
in  question  or  a  battery  committed,  a  cer- 
tificate by  the  judge  who  tried  the  cause 
was  unnecessary  to  entitle  the  plaintiff  to 
his  costs.     And  yet  the  language  of  the 
statute,  was  that  the  plaintiff  should  have 
no    more  costs    than   damages,    in  cases 
"  wherein  the  judge  at  the  trial  shall  not 
find,  and  certify  under  his  hand,  upon  the 
back  of  the  record,  that  an  assault  and 
battery  was  sufficiently  proved,  or  that  the 
freehold  or  title  of  the  land  was  chiefly  in 
question,"  if  the '  jury  found  damages  under 
40«.     Nothing  could  be  more  positive  than 
this  requirement  of  the  statute  with  respect 
to  the  necessity  of  a  certificate  by  the  judge 
trying  the  cause ;  and  yet  the  fact  of  the  bat* 
tery  or  the  title  to  the  land  coming  in  ques- 
tion, was  considered  sufficiently  to  appear 
from  the  pleading,  without  the  certificate. 
The  language  of  the  present  statute  is  not 
more  positive,  and,  therefore,  by  analogy  to 
the  decisions  of  the  statute  of  Charles  2,  it  is 
difficolt  to  say,  why  a  similar  construction 
should  not  prevail.     Mr.   Justice  Maule, 
in  Skuttleworth  v.  Cocker,  says,   **  It  may. 
be  observed,  that  the  right  very  likely,  may 
not  be  asserted  on  the  record,  because  the 
defendant  may  not  have  thought  fit  to  deny 
that  the  right,  necessary  to  the  support  of 
the  plaintiff's  case,  existed.     The  same  cir- 
cumstance may  arise  in  many  instances ; 
thus  trover  may  be  brought  to  try  very  im- 
portant rights,  though  it  does  not  appear 
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on  the  record ;  an  action  for  money  had  and 
received  may  in  the  same  way  involve  a 
question  of  right,  although  nothing  hut  the 
mere  cause  of  action  appears  on  the  record." 
Although  the  circumstance  of  the  question 
of  right  not  appearing  on  the  face  of  the 
record,  may  be  no  ground  for  refusing  a 
certificate,  it  by  no  means  follows,  that  if 
the  question  of  right  does  appear  on  the 
record  that  a  certificate  would  be  necessary 
to  give  the  plaintiff  his  costs. 

CHANCERY  REFORM. 

Sib, 

Having  read  with  much  pleasure  various 
recent  remarks  in  your  work  on  the  subject 
of  Chancery  Reform,  1  trust  I  may  be  per- 
mitted to  ask  a  question  on  the  subject  with- 
out interruption  to  any  other  writer. 

I  do  not  wish  to  hurry  on  any  reform, 
but  surely  I  may  ask  what  has  been  done  or 
is  now  doing  under  the  act  of  last  session, 
from  which  so  much  was  expected  ?  Five 
years.  I  believe,  is  given  by  this  act  in  which 
to  effect  the  desired  reforms.  This  is  not 
too  long  a  period,  and  I  think  we  may  rea- 
sonably expect  a  beginning  to  be  made.  I 
have  understood  that  some  of  the  proposed 
orders  for  altering  the  practice  and  pleadings 
of  the  Court  have  long  been  in  a  forward 
state.  Why  are  they  not  brought  into 
operation,  or  at  any  rate  submitted  to  the 
profession?  Surely,  some  explanation 
should  be  given  of  the  delays 

I  am<  sir. 

Your  obedient  servant, 

SXKKX. 

COUNTY  COURTS. 


On  Tuesday.  Mr.  Fox  Maule,  who  has 
charge  of  the  County  Courts  Bill,  declared 
that  it  was  not  his  intention  to  proceed 
with  the  County  Courts  Bill  on  Thursday, 
(for  which  it  was  fixed)  ;  but  to  make  some 
further  alteration,  and  to  put  it  in  the 
shape  in  which  he  thought  it  should  pass, 
and  then  to  proceed  with  it  in  about  a 
fortnight.  On  the  whole,  we  think  there 
is  great  doubt  whether  it  will  in  fact  pass, 
but  we  are  quite  sure  it  must  be  conside- 
rably modified  to  do  so. 


TOE  PROPERIY  LAWYER. 

FIXTURES. 

We  have  in  our  former  volumes  stated  the 
law  relating  to  fixtures,  9  L  O.  3 ;  1 1  L.  O 
169.  218;  15  L.  O.  486  ;  and  we  have  in 


those  articles  collected  the  cases  as  to  the 
time  when  tenants  must  remove  their  fix- 
tures, 11  L.  O.  171,  and  we  there  adopted 
the  rule  laid  down  by  Gihb*,  C.  J«,  that 
"  unless  the  lessor  used  during  the  term  his 
continuing  privilege  to  sever  them,  he  can- 
not afterwards  do  it."  Lee  v.  Risdon, 
7  Taunt.  188.  lliis  rule  has  been  fully 
recognized  in  a  recent  case,  and  it  has  been 
held  that  where  a  term,  pursuant  to  a  pro- 
viso in  the  lease,  was  forfeited  by  the  bank- 
ruptcy of  the  lessee,  and  the  lessor  entered 
upon  the  premises  in  order  to  enforce  the 
forfeiture,  and  three  weeks  afterwards,  the 
assignees  of  the  lessee  still  continuing  in 
possession,  removed  and  sold  a  fixture  put 
up  by  the  lessee  for  the  porpoees  of  trade, 
and  the  jury  found  that  it  was  not  removed 
within  a  reasonable  time  after  the  entry  of 
the  lessor :  —  under  these  circumstances,  the 
assignees  had  no  right  so  to  remove  it,  and 
the  lessor  may  recover  it  in  trover.  Baron 
Aldergon  said,  "  The  rule  to  be  collected 
from  the  several  cases  decided  on  this  sub- 
ject seems  to  be  this,  that  the  tenant's 
right  to  remove  fixtures  continues  during 
his  original  term,  and  during  such  fbrther 
period  of  possession  by  him  as  he  holds 
the  premises  under  a  right  still  to  con- 
sider himself  as  tenant.  That  was  the  rule 
on  which  this  Court  acted  in  MHshaU  v. 
Lloyd,  2  M.  &  W.  460,  in  which  Mr.  Baron 
Parke,  In  giving  his  judgment,  puts  it  on 
the  ground  that  there  was  '  no  doubt  that 
in  that  case  the  steam  engines  were  left 
affixed  to  the  freehold  after  the  expiration 
of  the  term,  and  after  the  plaintifFs  had 
any  right  to  consider  themselves  tenants.' 
In  the  present  case,  also,  this  boiler  was 
removed  after  the  entry  for  a  forfeiture, 
and  at  a  time  after  the  assignees  had 
ceased  to  have  any  right  to  consider  them* 
selves  as  tenants.  And  further,  even  if 
they  had  the  right,  in  a  case  where  the 
entry  determining  the  tenancy  is  the  act  of 
a  third  pereon,  to  consider  themselves  en- 
titled to  a  reasonable  time  for  removing  the 
fixture,  the  jury  have  found  that  tbey  did 
not  avail  themselves  of  that  privil^e." 
Weeton  v.  Woodcock,  7  M.  &  W.  14. 

The  other  cases  cited,  confirmatory  of 
the  rule,  not  referred  to  in  our  former  arti- 
cles, were  Lyde  v.  Hussell,  1  B.  &  Adol.  394 ; 
Hallen  v.  Rvnder,  1  C.  M.  &  R.  275 ;  Cole- 
grave  v.  Dios  Santos,  2  B.  &  C.  79..  In 
Penton  v.  Rolmrt,  2  East,  88,  however,  it 
was  held  that  a  tenant  was  entitled  to  re- 
move a  trade  erection  while  he  continued  in 
possession  of  the  land,  although  after  the 
expiration  of  the  term.  Altogether,  the 
rule  on  this  subject  seems  now  well  settled. 


Noikei  qf  New  Book$t  Smiih*s  Leadi9^Ca$ei» 
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A  Selection  of  Leading  Cases  on  various 
branches  of  the  Law:  with  Notes.  By 
John  William  Smith,  Esq.,  Barrister  at 
Law.  Second  Edition.  London :  Max- 
well, 1841. 

Ws  noticed  the  fint  edition  df  this  work  in 
1837.  (IS  L.  O.  436.)  According  to  our  I 
anticipation,  it  has  been  appruTed  by  the 
profession,  and  a  second  edition  called  for. 
Having  on  a  former  occasion  entered  into  a 
full  review  both  of  the  design  and  the  exe- 
cntion  of  the  work,  we  must  now  confine 
ounelves  to  a  briefer  range  of  observation. 
We  think  Mr.  Smith's  labors  in  this  walk 
of  legal  literature  are  very  valuable.  Here 
we  have  all  the  old  great  cases — the  names 
of  which  are  "  ftimilxar  to  our  mouths  as 
household  gods" — brought  into  one  volume, 
and  all  the  decisions  of  these  latter  days 
bearing  thereon  presented  in  one  condensed 
view. 

On  several  occasions  we  have  adverted  to 
the  necessity  of  a  consolidation  of  the  law — 
so  &r  at  least,  as  the  bringing  together  of 
cases  of  the  same  class,  and  excluding  those 
which  have  become  obsolete  or  have  been 
overturned.     In  the  present  work  we  have 
an  example  of  the  utility  of  selecting  im- 
portant cases  from  the  vast  mass  of  re- 
ports.    There  are,  of  course,  numerous  de- 
cisions not  comprised  in  the  text  or  notes 
of  the  present  volume,  deserving  preserva- 
tion, on  branches  of  law  not  comprehended 
In  Mr.  Smith's  design ;  but  still  the  present 
selection  shews  what  can  be  achieved  by  the 
due  application  of  learning  and  research. 
We  think  the  same  process  may  be  use- 
fully applied  by  other  skilful  writers  to 
the  remainder  of  the   decided   cases,  fill- 
ing  about   three  hundred   volumes.      We 
do  not  wonder  that  the  progress  of  the 
publication  should  have  been  attempted  to 
be  stopped.   The  plan,  if  successfully  carried 
out  in  other  departments  of  the  law,  might 
render  that  system  which  we  have  so  often 
endeavoured  to  reform— of  modem  "  Law- 
reporting" — somewhat  less  burthensome  to 
the  profession. 

The  notes  of  Mr.  Smith  have  been  much 
enlarged  since  the  former  edition  by  new 
cases,  and  such  further  disquisitions  as  ap- 
peared to  be  requisite.  We  must  conclude 
with  the  following  extracts  from  the  preface 
to  the  new  edition : 

**  When  this  work  was  first  published,  it  wos 
hoped  that  it  would  be  found  to  supply,  in 


some  degree,  a  want  which  was  believed  to 
have  been  felt,  although  oh  differeut  occa- 
sions, both  by  the  student  and  the  lawyer 
occupied  in  actual  practice. 

''  The  student,  when  he  dtvotes  himself  to 
the  perusal  of  law,  is  freauently  advised  by 
experienced  friends,  that  he  oiifrht  early  to 
habituate  himself  to  the  perusal  of  reports  at 
large,  instead  of  pinning  bin  fdith  upon  the 
commentaries  and  abridgments  of  the  treatise 
writers—'  Melius  est,'  says  Lord  Coke, '  petere 
fontes  quam  sectari  rtvulus.* — ^When,  however, 
he  attempts  to  follow  this  advice,  he  finds  bim- 
self  astray.  Amid  the  masses  of  accumalated 
lore  which  the  reports  present  to  him,  the 
'  aliaruin  super  alias  acervatarum  legum  cu- 
muli,' he  feels  his  judgment  perplexed,  and 
his  choice  distracted,  and  his  luimecliate  wish 
is  that  some  guide  would  direct  him  to  the 
leading  cases,  embodied  in  which  he  might 
discover  those  great  principles  of  luw  of  which 
it  is  necessary  that  he  should  render  himself 
thorough  master,  before  be  can  trace  with  ac- 
curacy the  niunerous  ramifications  into  which 
those  principles  are  expanded  in  the  surround- 
ing  multituae  of  decisions. 

"  The  lawyer  engaged  in  actual  business 
frequently  also  feels  the  want  of  a  portable 
collection  of  leading  cases,  but  for  a  different 
reason.    The  leading  cases  are  those  with  the 
names  of  which  he  is  most  famili.ir,  which  be 
has  most  frequently  occasion  to  consult,  and 
whieb,   consequently,    be  would,  if  it  were 
practicable,    willingly  carry    into    court    or 
round  the  circuit  with  him. 
^  "  It  was  therefore  thought  that  this  collec- 
tion might  prove  of  some  utility  to  both  the 
classes  of  readers  just  described.    The  cased 
it  contains  may  all,  it  is  believed,  be  properly 
denominated  *  IfH^ng  cases  *    Each  involves, 
and  is  usually  cited  to  establish,  some  point  or 
principle  of   real  practical  importance.     In 
order  that  the  consequences  of  each  may  be 
understood,   and   its    authority  estimated  as 
easily  as  possible,  notes  have  been  subjoined, 
in  which  are  collected  subsequent  decisiuns 
bearing  on  the  points  reported  in  the  text, 
and  in  which  doctrines  baring  some  obrious 
connexion  with   them   are  occasionally  dis- 
cussed.   This,    though    of   course  the  least 
valuable  part  of  the  work,  has  cost  its  author 
by  far  the  greatest  labour  and  anxiety ;  care 
has  been  taken  in  executing  it  not  to  allow 
the  notes  to  digress  so  far  from  the  subject- 
matter  of  the  text,  as  to  distract  the  reader's 
mind  from  that  to  which  they  ought  to  be 
subsidiary.    In  perusing  them,  it  mil  be  found 
that  the  facts  of  some  of  the  cases  cited  are 
set  forth  at  connderable  length,  and  portions 
of  the  judgmenu  transcribed  verbatim.    This 
is  done  only  when  the  case  cited  is  itself  of 
such  importance  as  to  merit  the  appellation  of 
a  leading  case,  with  an  abridgment  of  which 
the  reader  is  thus  furnished,  where  it  could 
not,  consistently  with  the  plan  of  the  work^ 
be  presented  to  him  entire." 


^74    Appomtmeni  o/JEUallmen.^Re'adHmikm.'^Stiperwr  Omrtf:  Lord  ChmetUor. 
ORDBR  OF  THB  MASTER  OP  THE  ROLLS,  APPOINTING  EXAMINERS. 


Thurtday  ISth  April,  1841. 

I  Do'HKBBBT  OJU)!*  and  appoint  that 
Joseph  Bicknell,  Richard  Mills,  George 
Gatty,  and  John  Wainewright,  Sworn  Clerks 
in  Chancery,  together  with  Thomas  Met- 
calfe, Edward  Archer  Wilde,  Samuel  Amory, 
Benjamin  Austen,  Robert  Riddell  Bayley^ 
Michael  Clayton,  William  I^xham  Farrer, 
Richard  Harrison,  Philip  Martinean,  Charles 
Ranken,  Charles  8hadwell,  and  John  Tees- 
dale,  Solicitors  of  the  Court  of  Chancery,  be 
Examiners  until  the  last  day  of  Easter  Term 
1842,  to  examine  every  person  (not  having 
been  previously  admitted  an  attorney  of  the 
Courts  of  Queen's  Bench,  Common  Pleaa, 


and  Exchequer,  or  one  of  them)  who  shall 
apply  to  be  admitted  a  Solicitor  of  the  said 
Court  of  Chancery,  touching  his  fitness  and 
capacity  to  act  as  a  solicitor  of  the  said 
Court.  And  I  do  hereby  direct,  that  the 
said  Examiners  shall  conduct  the  Examina- 
tion of  every  such  applicant,  as  aforesaid,  in 
the  manner  %nd  to  the  extent  pointed  out 
by  the  order  of  the  27th  day  of  July  1836, 
and  the  regulations  approved  by  me  in  refer- 
ence thereto,  and  in  no  other  manner  and 
to  no  further  extent. 

(Sigmed)  Lanodalb,  M.  R  . 

*ij^  A  nmilar  rule  has  been  made  by  the 
Common  Law  Courts. 


FURTHER  APPLICATIONS  FOR  RB-ADMISSION 
On  the  last  day  of  Enter  7>rm,  1841. 

qukbn's  bbncv. 

•Hunter,  John,  HofirartbHoaserCbiswick  I  and    Tucker,  Wilfiam,  45,  Great  Carlisle  Stre>!, 
also  of  Rouen,  France.  Marylebooe. 

ris»  Henry,  Liverpool. 


Added  to  the  Litt  pursuant  to  Judge's  order. 

Carven,  Edward,  3,  Kensisflrton  Gore  i  and  I  Dodgson  Joseph,  Chesterfield. 
Nantwich.  | 

*  This  application  is  m  the  Common  Pleas. 


L 


SUPERIOR  COURTS. 
fLottt  C^ancellor'if  Court. 

INJUNCTION. — PROSPECTUS  AND  ADYBRTISX- 
SCBNT  OF  THB  PUBLICATION  OF  A  BOOK. 

Where  there  i$  no  piracy  of  a  puUkaiion,  hut 
a  pubiisher  adveriisei  the  printings  and 
publication  of  the  genuine  beet  edition  of  a 
deceased  author**  worh,  other  publishers, 
who  have  a  copyright  in  the  very  latt  edi' 
iion,  in  which  another  person  a^fter  the 
author^*  death  made  additions  and  altera- 
tions,  are  not  entitled  to  an  injanction,  un* 
less  the  word*  of  the  adrertitement  clearly 
lead  a  reasonable penon  to  believe  that  the 
very  last  edition  u  the  one  intended  to  be 
republished, 

Tuis  wss  an  appeal  motion  to  discharge  an  in* 
JanctioD, — first  grranted  es  parte,  and  after- 
wards on  motion,  npon  defendant's  answer  com* 
ing  in  to  discharge  it,  continued  hy  the  Vice 
Chancellor — ^to  restrain  the  defendant  from 
publishing  an  adrertisement  or  prospectus, 
announcing  a  new  edition  of  Scott's  Bible,  and 
appearing  to  be  so  worded  as  to  lead  the  pub« 
lie  to  belieYe  that  the  defendant's  edition  was 
to  contsln  all  the  additional  matter  of  an  edition 
—the  fifth  of  that  work — of  which  the  plain* 
tifis  had  the  copyright.  The  plainttflfs  and 
defendant  are  respectable  booksellers  and 
publishers. 


Mr.  fTtgram  and  Mr.  H,  J.  HaU,  for  the 
defendant,  in  support  of  the  motion,  contended 
that  the  adTerdsement  of  the  defendant  and  the 
wrapper  on  the  first  number  of  his  pubReatioo, 
did  not  iustify  the  inference  drawn  from  tbem 
by  the  plaintiff.     Scott's  CommenUry  on  the 
Bible,  the  work  in  question,  was  pohlisfaed  in 
1788,  and  the  fourth  edition  of  it  was  pub« 
lished    in  1814.     Scott  died    in  1821,  and 
in   1822  the  plaintiffs    brought  out    a    fifth 
edition,  of  which  a  part  only,  as   now  8d« 
mitted  by  the  plaintiffs,  contained  remarks 
or  additions  by  Scutt,  the  additional  matter  of 
that  edition    having  been  supplied  by  Mr. 
Dawes,  who  had  been  the  amanuensis  of  Scott. 
The  fifth  edition  therefore  was  only  a  joint 
publication — it  was  not  the  last  ^enoine  edi* 
tlon  by  Scott,  but  was  partly  supplied  by  an  in- 
ferior hand,  and  with  that  edition  it  was  clear 
the  defendant  did  net  mean  to  meddle;  the 
clear  purport  of  his  advertisement,  and  his  own 
intention  being  to  publish  the  fourth  edition, 
which   was    tbe  author's  genuine  last,  and 
which  was  not  covered  bv  any  copyright^   It 
was  a  common  trick  in  the  publishing  trade, 
when  the  copyright  uf  any  valuable  work  was 
about  to  expire,  to  get  capricious  alterations 
and  trivial  aaditioos  made  to  the  works,  with  a 
view  of  gaining  an  extension  of  the  copyiifht, 
and  so  %  this  trick  of  authorship,  a  fifth  edi- 
tion was  published  after  the  aiitbor*8  death, 
containing  capricious  alterations  aud  tran^po- 
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titioiiii  of  the  text  of  the  fourth,  for  the  mere 

Jmrpoae  of  extending  the  copyright.  The  de- 
eodant  professed  to  publish  a  reprint  of  the 
beet  edition— which  was  the  fourth  $  and  which 
was  prepared  when  Scott  was  in  the  vigour  of 
health  and  intellect,  and  before  his  Commen- 
taries were  interpolated  by  an  inferior  hand. 

Mr.  7\trner  and  Mr.  Hemkaw,  for  the  plain- 
tiffsy  supported  the  injunction. — It  was  not  just 
to  represent  the  fifth  edition  at  capriciously 
altered  and  interpolated,  when  it  in  fact  con* 
tained  400  pages  composed  by  Mr.  Scott  hiro- 
aelf  subsequently  to  the  fourth  edition.  The 
plaintiffs  were  now  republishing  the  fifth  edi- 
tion, and  the  defendant's  announcement  would 
interfere  with  the  sale  of  it,  as  his  advertise- 
ment imported  that  he  was  publishing  the  last 
and  best  edition  of  the  work,  as  the  amiable 
and  learned  author  left  it  to  the  world  at  the 
time  of  his  death.    They  referred  to  several 

f massages  in  the  prospectus  put  forth  by  the  de- 
endant,  and  in  the  announcement  on  the 
wrapper  of  the  defendant's  first  published  part, 
and  contended  that  they  were  calculated  to 
make  the  public  believe  that  the  defendant, 
and  not  the  plaintiffs,  had  for  sale  the  last 
edition. 

The  Lord  Chanceflor,  after  considering  the 
case,  gave  his  judgment  as  follows  : — ^The  in- 
junction which  the  present  motion  seeks  to 
dlicharge,  prohibits  the  defendants  from  pub- 
lishing the  edition  of  Scott*s  Commentary  on 
the  Bible,  which  the  defendant  has  commenced 
publishing  in  numbers,  wiih  a  wrapper,  con- 
taining a  certain  description  of  the  book,  to 
which  I  shall  presently  refer ;  and  also  from 
publishing  any  advertisement,  statement,  or 
announcement,  that  any  edition  of  the  said 
commentary  or  work,  published  or  to  be  pub- 
lished by  the  defendant,  contains,  or  will  con- 
tain, the  whole  of  the  Commentary  and  work 
and  observations  of  "  Thomas  Scott,  as  written 
by  him,  or  as  bequeathed  by  him  to  the  world, 
or  the  whole  of  the  last  corrections,  improve- 
ments, and  additions  made  by  the  said  Thomas 
•Scott  to  his  said  commentary  or  work."  Now 
the  first  observation  which  occurs  to  me  upon 
this  part  of  the  case  is,  that  as  I  read  the  de- 
fendant's advertisement,  no  such  statement  as 
the  statement  here  made«  appears  to  have  been 
published  by  him.  The  plaintiffs  here  assume 
that  the  ddfendant's  advertisement  announces 
to  the  world  that  the  edition  in  the  course  of 
publication  by  him,  contains  aU  the  last  cor- 
rections, improvements,  and  additions  made 
to  the  work  by  Mr.  Scott;  liut  the  advertise- 
ment does  not  appear  to  me  to  announce  any 
thing  of  that  descnption ;  so  far,  therefore,  as 
the  advertisement  forms  a  part  of  Uie  subject- 
matter  of  the  injunction^  I  cannot  find  any 
thing  to  support  it. 

The  other  part  of  the  injunction  which  ap- 
plies to  what  is  contained  m  the  wrapper  of 
the  first  nnmber  of  the  defendant's  edition,  is 
the  only  subject  for  my  consideration.  Now, 
it  is  not  at  all  a  question  of  piracy,  because  it 
la  admitted  that  the  defendant  has  not  yet 
published  an^  part  of  the  work  in  which  the 
pWntiffs  claim  a  copyright:  he  has  aot  pub- 


lished aay  of  those  olieervationt  or  additions 
which  are  in  what  the  plaintiffs  cull  the  fifth 
edition.  The  plaintiffs  admit  that  the  fourth 
edition  is  not  within  their  contract  of  copy* 
right,  at  least,  not  that  part  of  it  which  the 
defendant  has  published ;  and  there  is  no  case 
made,  or  attempted  to  be  made,  that  the  de- 
fendant has  committed,  or  intends  to  commit 
an][  piracy  of  that  part  of  the  fourth  edition  in 
which  the  plaintiffs  claim  an  existing  copy- 
right. It  is  not  disputed  that  the  defendant 
has  a  ri^ht  to  print  and  publish  all  that  is  con- 
tained m  the  fourth  edition.  It  is  also  clear, 
and  not  disputed,  that  the  plaintiffs  have  a 
copyright  in  what  they  call  the  fifth  edition  $ 
but  what  that  edition  consists  of  is  not  so  easily 
ascertained  from  the  affidavits  as  one  might 
expect  from  persons  who  claim  to  be  the  own- 
ers of  that  edition,  and  who,  therefore,  must 
be  expected  to  have  the  means  of  Informing 
the  Court  of  what  it  consists.  There  is 
no  doubt  that  Scott  did  subsequently  to  the 
publication  of  the  fourth  edition,  employ 
himself  in  making  various  alterations  in  and 
additions  to  his  observations  and  notes  to  the 
fourth  edition,  and  therefore,  that  at  the  time 
of  his  death,  there  existed  pompositions  of 
his  which  might  be  a  proper  subject  of  copy- 
right, and  to  which  the'  plaintiffs  might  be  en- 
titled. If  every  thing  comprised  m  the  fifth 
edition  consists  of  what  Scott  himself  wrote, 
then  the  description  given  by  the  plaintiffs  of 
the  work,  is  correct ;  if  on  the  other  hand,  the 
fifth  edition  contains  not  only  what  Scott  added 
to  the  fourth  edition,  but  also  matter  added 
by  other  persons,  then  there  may  also  be  a 
copyright  in  that  fifth  edition,  but  the  descrip- 
tion of  it  as  published  by  the  plaintiffs  does 
not  accurately  represent  what  that  fifth  edition 
is.  Their  complaint  against  the  defeadant  (if 
one  can  understand  wmit  the  object  of  the  in- 
junction is  from  the  terms  used,  and  by  the 
misrepresentation  of  the  advertisement)  seenu 
to  assume  that  he  had  announced  to  the  world 
that  he  was  publishing  more  than  was  contained 
in  the  fourth  edition,  namely,  the  last  altera- 
tions, corrections  and  improvements  of  Thomas 
Scott ;  and  the  question,  therefore,  upon  the 
eridence  b,  whether  the  announcements  by 
the  defendant  in  the  advertisement,  or  on  the 
wrapper  of  his  first  published  number,  doev 
represent  that  what  tney  profess  to  publish  is 
more  than  was  published  m  the  fourth  edition, 
whioh,  it  is  admitted,  he  has  a  right  to  publish. 
1  cannol  hflp  thinking,  looking  only  to  what 
is  expressed,  and  not  to  what  ihe  parties  may 
have  meant,  but  what  any  reasonable  nan 
wotdd  understand  to  be  the  meaning,  and  being 
of  opinion  that  the  injunction  cannot  be  main- 
tained, unless  upon  the  construction  of  the 
whole  of  the  documents ;  that  neither  in  the 
advertisement  or  wrapper  is  there  any  thing 
held  out  to  the  woria  that  the  defendant  in- 
tended to  publish  that  in  which  the  plaintiffs 
had  a  copyriglit,  which  is  the  real  question  to 
be  considered  in  deciding  whether  the  iiy unc- 
tion can  be  supported.  The  question  is  not 
absolutely  a  question  of  fraud,  because  a  party 
may  represent  tiiat  he  is  publishing  or  leUlng 
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what  tnily  belong*  to  another  without  intend- 
ing fraud ;  but  if  be  doci  do  bo,  the  other 
Karty  has  a  riffht  to  the  protection  of  this  court, 
ut  to  come  to  such  a  conclusion  the  whole  of 
the  documents  niU6t  be  loolced  to.  It  is  not 
any  particular  word  or  phrase  that  irill  pve 
a  party  that  right  to  protection  by  injunc- 
tion, but  it  must  l>e  made  to  appear  to  be 
an  intentional  misrepresentation,  and  calcu- 
lated to  lead  others  to  believe  that  wh«n  they 
are  buying  that  which  the  defendant  offers 
for  sale  they  are  buying  that  which  is,  in  fact, 
the  exclusiTe  property  of  the  plaintiff's.  This 
case,  therefore,  not  lieing  a  question  of  copy- 
right, comes  within  the  principle  of  those  cases 
which  have  been  decided  upon  tradesmen  using 
the  mark  of  the  party  complaining.  It  is  not 
a  piracy,  nor  that  one  party  is  selling  that 
which  the  other  party  has  the  exclusive  right 
to  sell,  but  it  is  a  representation  that  he  is 
holding  out  to  the  world  that  he  is  selling  that 
which  the  other  party  alone  has  the  right  to 

sell,  and  has  the  righc  to  be  protected  against 
the  representation  that  othors  are  selling  those 

goods  to  persons,  who  buy  them  under  the  idea 

that  they  are  buying  the  goods  of  the  plaintiffs'. 

That  is  a  principle  which  this  Court  acts  upon 

by  protecting  parties  by  injunction,  and  it  is  a 

principle  also  which  courts  of  law  will  enforce 

by  giving  damages,  and,  even  where  no  injury 

has  been  sustained,  by  supporting  the  action, 

at  least  where  it  appears  such  a  course  of  con- 
duct has  been  pursued  by  the  defendants.     I 

apprehend,  on  the  principle  of  those  cases, 

that  if  the  plaintiffs  think  they  can  induce  a 

jury  to  believe  that  these  documents,  this  ad- 

vertisement,  and  this  wrapper,  really  do  re- 
present that  the  defendant  was  about  to  pub- 
lish the  notes  and  the  iinprovemenis  of  Thomas 

Scott,  made  subsequently  to  the  publication  of 

the  fourth  edition,  or  subsequently  to  the  time 

when  the  last  edition  was  published  in  his  life 

time,  upon  the  principle  of  the  cases  to  which 

I  have  referred,  they  may  be  able  to  maintain 

an  action,  and  get  a  verdict ;  and  if  they  do, 

then  they  may  come  back  here  for  the  addi- 
tional protection  the  in)unction  may  give  them, 

and  having*  the  verdict  and  authority  a  judg- 

inent  at  Uw  will  give  them ;  but  till  that  is 

done,  and  till  the  opinion  of  a  jury  shall  tell 

me  that  I  have  come  to  a  wrong  conclusion 

upon  the  construction  of  these  instruments,  I 

cannot  put  that  construction  upon  theai,  and 

therefore  I  am  bound  to  dissolve  the  injunc- 
tion. There  is  not  to  be  any  coatt  to  either 

party. 
Seeiey  v.  FUher, — Sittings  at  Lincoln's  Inn, 

March  31it,  and  April  Ist,  1841. 


Btft  where  a  p^trijf  dlscloeee  in  hh  wen  etole- 
ment  tktti  Ite  Hum  been  committed  1^  a 
CifUrt  of  competent  jurudiciiom,  for  con-m 
tempt  ofiuch  ruurt,  this  Court  teiil  n»t  us* 
terfere  in  his /hear. 

The  defendant  in  person  applied  for  a 
rule  to  remove  him  from  the  custody  of  tlie 
warden  of  the  Fleet,  into  that  of  the  marw 
shal  of  this  •Court.  He  stated  in  the  affi- 
dnvits  on  which  the  application  was  founded, 
th^t  his  object  was  to  ftt  within  the  ju- 
risdiction, as  he  complaiued  of  an  illegal 
committal  to  the  Fleet  made  by  the  Court  of 
Chancer}',  for  an  alleged  contempt,  and  he 
was  informed  and  believed  that  this  Court 
could  not  enquire  under  a  habeas  corpus  into 
the  committal,  until  his  person  bad  beeo  re- 
moved from  the  Court  under  whose  orders 
be  was  committed  into  the  prison  which  was 
properlv  the  prison  of  this  Court.  He  referred 
to  the  Queen  v.  Stochdale, 

Lord  Penman,  C.  J. — This  Court  hai  ua- 
doubted  authority  to  issue  a  habeas  corpus  to 
the  keeper  of  auy  prison  whatever,  and  to  du- 
char^e  any  man  from  any  custody  in  ivhicli 
this  Court  shall  decide  him  to  have  been  iile- 
gally  placed.  The  case  of  the  Queen  v.  Stocks 
dale  settles  that  point.  But  here  Che  state- 
ment of  the  complainant  prevents  our  inter- 
ference. He  allej^es,  that  he  is  committed  for 
contempt,  and  the  Court  of  Chancery  having 
competent  jurisdiction,  we  must  in  a  case  of 
contempt  aifsume  that  that  jurisdiction  has 
been  properly  exercised. 

Rule  refused. — The  Queen  v.  Enoch  Prific, 
E.T.  1841.    Q.  B.F.J. 


[Before  the  Four  Judges.] 

HABIA8.— CONTBMPT. 

nis  Court  has  Jurisdiction  to  inter/ere  in  any 
case  upon  habeas  corpus,  us  to  the  cause  of 
a  committal  t*t  prison,  whatever  may  be 
the  prison  to  which  the  partu  applping  fur 
the  writ  has  been  committed. 


<Bufrn'if  3Bcnrt)  practice  Cattrt. 

ATTORNEY  AND  CLIENT. — RBFU8IMO  TO 

FROCK ED. 

//  seem  that  an  attorney,  after  he  has  pro* 
ceedfid  with  a  cause  to  judgement,  is  not 
compellafde  to  proceed  further,  and  is  en^ 
titled  to  recover  his  costs  up  tu  the  judg^ 
ment  inclusive,  he  having"  withdrawn  from 
the  cause* 
James  moved  for  a  rule  to  shew  cause  why 
the  verdict  foohd  in  the  present  case  io  faTour 
of  the  defendant  should  not  be  set  aside  and 
a  new  trial  had,  on  the  ground  of  misdirection 
on  the  part  of  the  undersheriff'  who  tried 
the  cause.  4t  was  an  action  for  the^  reco- 
very of  an  attorney's  bill,  incurred  in  bu- 
siness done  by  the'  plaintiff  for  the  defen« 
dant.  It  appeared  that  the  plaintiff  had  con- 
ducted the  suit  up  to  judgment,  and  after  it 
had  been  signed,  he  intimated  to  the  defen- 
dant his  intention  of  proceeding  no  further,  as 
be  did  not  think  it  desirable  to  proceed  fur- 
ther  in  the  matter.  This  notice  was  substan- 
tially adopted  by  the  defendant,  who  himself 
levied  on  the  goods  of  the  defendant  in  the 
action.  The  present  action  was  brought  to  re- 
cover the  amount  of  the  costs  incurred  in 
carrying  the  suit  on  to  judgment.  The  de- 
fence was  that  the  plaintiff  had  abandoned  the 
suit  without  taking  out  execution.  The  uiider- 
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sheriff  told  the  jary  that  the  plaintiff,  as  an 
attorney,  bad  no  right  to  decline  to  proceed ; 
and  if  he  did^  he  could  not  recover  the  amount 
of  bi8  costs  claimed  down  to  the  time  of  aban- 
chmment.  This  su^^estion  the  jnry  adopted, 
and  found  a  verdict  in  favoar  of  the  defendant. 
It  was  (iuhniitted  that  this  direction  on  the 
part  of  the  undcrsheriff  was  clearly  wrongs,  as 
It  had  been  decided  in  the  case  of  Fansandau 
V.  Browne  ^^  that  an  attorney  is  not  compelled 
to  proceed  to  the  end  of  a  i>uit  in  order  to  he 
entitled  to  hiis  costs,  but  may,  on  reasonable 
ii()iice,  abandon  the  conduct  of  the  suit,  and 
in  such  case,  may  recover  his  costs  fur  the 
period  during;  which  he  was  employed.  Here 
It  was  quite  i-leur  that  the  defendant  had  re- 
ceived ample  notice  of  the  plaintiff's  inten- 
tion to  discontinue  the  proceedings  in  the 
caufe,  and  the  defendant  had  himself  shewed 
that  he  hud  suflScient  notice,  by  pursuinj^  the 
rour«e  already  mentioned  of  making  a  levy  on 
the  {foods  of  the  defendant. 

Coleridge^  J. — ^You  may  take  a  rule  on  that 
point. 

Rule  nhl  granted.— J%Aw  v.  frdUtt,  £.  T. 
1841.    Q.  D.  P.  C. 


LAW  BILLS  IN  PAHLIAMENT. 


6M  ^priU 


Turnpike  Acts  Continuance. 

^awit  of  ILarM. 

For  holding;  Petty  Sessions  and  Summary  Trials. 

[In  Committee.]  Earl  Devon. 

Drainajfe  of  Buildtn(;s.  [f  n  Select  Committee.] 
Turnpike  Acts  Continunnce.  [Passed.] 

To   limit  the  Oiuiiiial    Jurisdiction    of  the 

Quarter  Sessions.  [For  2d  reading;.] 

For  rendering  a  Release  as  effectual  as  a  Lease 

and  Release.  [For  2d  reading/* 

Tithes  Recovery.  [For  2d  readinj?. 

Dtiiible  Costs,  &c.  [For  Al  reading 

Annual  Indemnity.  [For  2d  reading. 

%ti\xit  of  C0mmani<. 

For  facilitating  the  administration  of  justice 
(10  Chamery),  No.  1.    Attorney  GeneraL 
[In  (committee,  April  23.] 
To  facilitate  tlie  Administration  of  Justice  in 
the    House  of  Lords  and    Privy  Council, 
No.  2,  Sir  E.  Sugilen. 

[In  Committee,  April  23.] 
Conntv  Courts.  Mr.  F.  Maule. 

[To  consider  Report,  May  3.] 
Bankruptcy,  Insolvency,  and  Lunacy. 

[In  Committee,  May  3.] 
To  remove  objections    to  the  admission  of 
evidence  on  the  ground  of  interest. 
[In  Committee.]  Mr.  C.  Duller. 

To  amend  the  Law  ot  Costs.      Sir  F.  i^ilock. 

[Passed.] 
To  allow  Writs  of  Error  in  Mnndnmns. 

Sir  F.  Pollock. 
Poor  Law  Amendment.       [In  Committee.] 

•  9  Bing.  402. 


For  the  Registration  of  Parliamentary  Electors. 

[In  Committee.]  Lord  John  Russell. 

For  the  better  regulation  of  Railways. 

Mr.  Labouchere.  - 
County  Coroners'  Election.    Mr.  Packington. 

[In  Committee.] 
Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
Copyhold  and  Custoimiry  Tenures. 

[Committed  pro  ftfrnd,  and  reprinted. 
Further  consideraiou  of  Report  un 
April  28.]  Mr.  Hope, 

Administration  of  Justice  in  Boroughs. 

[In  <  Jommittee.]  Attorney  Ueneral. 

To  facUitaSe  the  Transfer  of  Real  and  Pl^rsonal 
Property  held  in  trust  for  Charitable  Pur- 
poses. Mr.  James  Stewart. 
[In  Committee,  April  28.] 
For  tlie  Enrolment  of  Burgesses. 
[For  2d  reading.] 
The  Small  Debt  Court  Bills  remain  in  the 
same  state  as  before  noticed. 


[For  2d  reading.] 
Captain  Pechell. 


Designs  Copyright. 
Tithes  Recovery. 

[Passed.] 
To  anpoiut  a  Public  Prosecutor. 

[For  Select  Coniinittee.]      Mr.  Ewart. 
To  exempt  Tithes  from  Parochial  Assessments. 

Mr.  Hodges. 
Middlesex  Sessions.  [In  Committee.] 

County  Bridges.  [In  Committee.] 

Punishment  for  Offences  against  the  Person. 

[in  Committee]  Lord  J.  Russell. 

Punishment  for  Einbezileroent. 

[For  2d  reading.]         Lord  J.  Russell. 
To  amend  the  Law  of  Sewers. 

[For  2nd  Reading.] 
Annual  Indemnity.  [Passed.] 

Banking  Copartnerships.        [In  Cuniuiittee.J 


MASTERS  EXTRAORDINARY  LN 
CHANCRRV. 

iFVom  23d  March  to  16M  ^prii  1841,  both  incbmve, 
with  dates  when  gazettetl, 

Rawlinson,    John    iTuroer,    ilorshaio,    Sussex. 

April  9. 
Stanton,    Edward    Dakin^    Chorley,    Lancaster. 

April  9. 

DISSOLUTIONS  OP  PROFESSIONAL  PART- 
NERSHIPS. 

From  23tl  March  to  Wh  j^prU  1641,  both  inclusive, 
with  dates  when  gazetted, 

Bloxam,  Henry  and  John  Pantiog,  Shrewsbnry, 

Snlop,  Attorneys  nnd  SoUcitofH.      March  23. 
Norris,    Robert,    and   John   Norris,    Lirerpool, 

Attorneys  and  Solicitors.    March  23. 
Adanison,    John,  Nicholas  Walton,  and  William 

Adaronon,    Newcastle-upon-Tyne,  Attorneys 

and  Solicitofs.    March  26. 
Nicholson,  George  and  Philip  Longmore,  Hertford, 

Attorneys,    Solicitors,     and    Conreyancera. 

March  30. 
Lee,  William,  and  Robert  Paramor  Lee,  Sandwich, 

Kent,  Attorneys  and  bolicitors.    March  30. 
Watson,  Joseph    Heapy,  and  William   Windsor 

Fisher,  King's  Anns  Yard,  London,  Attorneys 

and  Solicitors.    March  30. 
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AanJ&upciet  svpeneded.'^BaMkntpis. 


Badham,  Geoive,  and  WilUain  Downer,  Veralafn 

BiiildingSy Gray's  I&n,  Attorneys  and  Solicitors. 

April  2. 
Bradshaw,  Thomas,  and  Yates,  John,  jun.,  Lirer- 

ponl.  Attorneys  and  Solicitors.    April  3. 
Heron,  Joseph,  Joseph  Grare, and  William  Heron, 

Manchester,  Attorneys,  Solidtors  and  Law 

Agents.     April  6. 
Rolfe,  Chas.,  Wells,  and  Arthur  Ho Imsted,  Bedford 

Row,  Attorueys  and  Solicitors.    April  6. 
Hillman,  Robert,  and  Henry  Franks  Waring,  Lyme 

Regis,    Dorset,    Attorneys     and    Solicitors. 

April  16. 


BANKRUPTCIES  SUPERSEDED. 

r^om  23cr  Afareh,  to  \6th  jljtril  1841, 6oM  inehaive, 
with  datet  wAcn  gmzHted. 

Poulton,  Joseph,  ben.,  Leominster,  Hereford, 
Bricklayer,  Stone  Mason  and  Builder.  March 
26. 

Lees,  Ralph,  Burslem,  Staibrd«  Grocer  and  Earth- 
enware Manufacturer.    March  26. 

Robinsoo,  Tboaaas,  Heaton  Norris,  Lancaster, 
Proirision  Dealer.    March  30. 

Kemp,  William  Richard,  Eastcheap,  London, 
Wholesale  Grocer  and  Tea  Dealer.    April  2. 

Cranfield,  Samuel,  Colchester,  Essex,  Innkeeper. 
April  6. 

Lsffer,  Henry,  Lirerpool,  Merchant  and  Tobacco 
Manufacturer.    April  13. 

BANKRUPTS. 

From  23d  March  to  16M  jiprit,  1841,  foM  inctuswe, 
with  datet  when  gametted* 

Ankrett,  Josh.,  Walsall,  SUfford,  Grocer  and  Pro- 
Tision  Dealer.  Dow,  Carey  Street,  Liocoln's 
Inn ;  Burnett^  Walsall ;  SMchling,  Birming- 
ham.   April  9. 

Arnold,  Thomas,  Paternoster  Row,  London, 
Bookseller  and  Publisher.  Oraham,  Off.  Ass.; 
LewiM,  Verulam  Buildings.    April  16. 

Bloudworth,  Edward,  Loughboroogh,  Leicester, 
Miller.  Emmett  &  Co.,  Bloomsbury  Square ; 
iiuchnaUf  Loughborough.     March  23. 

Bradsbaw,  John,  Oswestry,  Salop,  Mercer  and 
Draper.  Messrs.  Barter,  Lincoln's  Inn 
Fields;  Sale  &  Co.,  Manchester;  Hayward, 
Oswestry.    March  23. 

Banks,  Roger,  Boston,  Ltocoln,  Ship  Builder. 
Bartrum  &  Co.,  Bishopsgate  Street  Within ; 
Catthrop  or  Hutloway  &  Co.,  Boston.  March 
26. 

Bradford,  Wm.  Ambrose,  Long  Acre,  Cheesemon- 
ger. Belcher,  Off.  Ass. ;  Brown  &  Co.,  Mia- 
ci  ng  Lane.    M  arch  30. 

Batcock,  Chas.,  Aston«]uxta* Birmingham,  Victu- 
aller. MiUer  &  Co.,  Piccadilly;  hiU,  Bir- 
mingham.   March  30. 

Baker,  John,  Sidmouth,  Deron,  Brewer  and 
Maltster.  Westwmcott,  Gray's  Inn  Square; 
Oould,  jun.,  Honiton.    March  30. 

Byng,  John,  sen.,  Kegwortb,  Leicester,  Hop  Mer- 
chant. Taylor  6l  Co.,  Bedford  Row  ;  Stone 
tt  Co.,  Leicester.    April  2. 

Byng,  John,  jun.,  Kegworth,  Leicester,  Brewer. 
Messrs.  Huuh,  Dunnington,  Leicestershire; 
Scott,  Lincoln's  Inn  Fields.    April  2. 

Botham,  Eleanor,  Speenhamlaod,  Speen,  Berks, 
lonholdcr.  Piimiger^  Newbury,  Berks  ;  Par" 
her.  St.  Paul's  Chaicb  Yard.    April  6. 

Bradsbaw,  George,  )Velchpool,  Montgomery,  Dra- 
per. Aihott  6l  Co.,  Bedford  Square;  Messrs.' 
Btmutt,  Manchester.    April  9. 


Butler,  William,  and  Richard PSaikea,  Birmin  gham 
Wine  Merchants.      Hoimet,  Doctors'   Com- 
mons;  yro/cv,  Birmingham.    April  13. 
Brooks,  Benjamin,  Badgworth,  Somerset,  Teaale 
Dealer.      Patermm,   Bonrerie    Street,    Fleet 
Street ;  Okey,  Bristol.    April  13. 
Ball»  William,  PaUrnoster  Row,  London,  Book- 
seller and   Publisher.       Graham,  Off.   Ass. ; 
Lewitf  Vemlam  Buildings,  Gray's  Inn.    April 
16. 
Bedingfield,  Susannah,  Stowmarket,  Suffolk,  Sor* 
geon.     Oudgeem,  Stowmarket ;  Waiter  &  Co., 
Symond's  Inn.    April  16. 
Cass,  Richard,  Boronghbridge,  York,  Grocer  and 
Tidlow  Chandler.    Hawhau  &  Co.,  New  Bos- 
well  Court ;  Uiret,  Boronghbridge.     April  2. 
Cross,  William,  Mountnessing,  Essex,  Groeer  and 
Tea  Dealer.      PemaeU,  Off.    Ass.  \    Toner, 
Moant  Place,  Wbitechi^  Road.'    April  6. 
Corbett,  George,  Lewisham,  Kent,  Builder.  Groom, 
Off.  Ass. ;  Newbon  &  Co.,  Docton'  Commons. 
April  6. 
Cross,  Mary  Anna,  and  Elisabeth  Cro«,  Kingston- 
upon- Hull,  Spirit  Merchants.     Arwoid  h  Co., 
Clement's  Lane,  Lombard  Street ;  HUl,  Kisf- 
ston-npon-Hull.     April  9. 
Cox,  Henry,  Nottingham,  Grocer.    Jokmaom  &  Cou, 

Temple ;  BowUy^  Nottingham.     April  13. 
Dudding,  Joseph,  Lirerpool,  Paint  Mannfacturrr. 
Neat,    Liverpool;   Bishop   &  Co.,    Vemlam 
Buildings,  Gray's  Inn.    April  6. 
Elliot,    Charlotte,    Dudley,    Worcester,   Draper. 
IFbutaniey,  Manchester ;  MUne&,  Co.,  Temple. 
March  26. 
Emmerson,  Newton,  Bishop  Auckland,  Daiiiam, 
Mercer  and  Draper.    Bowter^  Bishop  Auck- 
land;  ATerccftM  &  Co.,  Lincoln's  Inn.  April  13. 
Elphick,  Mary,  London  Wall,  London,  Victualler. 
Graham,  Off.  Ass. ;  Sawyer,  Bow  Lane,  Cheap* 
side.    April  16. 
Garliek,  Thomas,  Greenwich,  Kent,  Carpenter  and 
Builder.      Green,    Off.   Ass.;    Smter  &  Ca, 
Greenwich.    April  9. 
GeiU,  George  Kendrick,  Whittle-le- Woods,  Las- 
caster,  Calico  Printer.    jidHngton  &  C^,  Bed* 
ford  Row;  IP!iu/an/cy  &  Co.,  Preston.    Ai^rii 
13. 
Hargrraves,  James,  Famill-hall,  Kildwick,  York, 
Worsted   Spinner.      Cragg,    Harper   Street, 
Red  Lion  Square ;  j^lroch,  Skipton.  March  23. 
Hunt,  Henry,  Birmingham,  Victualler.     Chaplm, 
Gray's  Inn  Square;    Harrison,  Birmingham. 
March  23. 
Harding,  James,  Farnham,  Surrey,  Builder  and 
Stone   Mason.      Johnson,  Off.   Aas.;    Bnms, 
Elvetham,  Hants,  and  Essex  Street,  Strand. 
March  26. 
Haddan,  Charles  Whitby,  Hammersmith,  Middle- 
sex, Cheesemonger.  Gibsm,  Off.  Ass.  ;  Thaatp- 
son  ft  Co.,  Salters*  Hall,  St.  Swithin'a  Lane. 
March  26. 
Hamlet,  Thomas,  Princes  Street,  Leicester  Square, 
Gold  and  Silver  Smith  and  Jeweller.     Lactk- 
ta^/on.  Off.  Ass.;  H^cArn,  Piccadilly.     March 
26. 
Harrey,  George  Saint,  Melcombe  Regis,  Dorset, 
Ironmonger.    Pearson,  Essex  Street,  Strand ; 
Ingram,  Dorchester.     March  26. 
Horsfall,  John  Pearson,  Dewsburj,  Voric,  Inn* 
keeper.    Jagues  St  Co.,  £^  Place  i  Grwami, 
Dewsburv.    March  26. 
Hayward,  John   Richmond,  and  William  Cosier 
Fletcher,  Manchester,  Wholesale  and  Retail 
Booksellers  sad  Stationers.    Scait  A  Co.,  St. 
Mildred's  Court,  Poultry;  i^rcsff,  Manchoter. 
March  30* 


Bankrupts 
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Itavkflvorth,  Henry,  SbeiBeld,  York,  Edge  Tool 
Manufacturer.  Baitye  &  Co.,  Chancery  Lane ; 
SmUh  &  Co.,  Sheffield.     April  2. 

Henderson,  James,  Glamorgan,  General  Shop- 
keeper. Clark  ft  Co.,  Lincoln's  Inn  Fields; 
HaU,  Bristol.     April  2. 

Hay  ward,  John  Rsynes,  Chapmanslade,  Wilts, 
Money  Scrirener.  Harxfy,  Cnrsitor  Street, 
Chancery  Lane.  MiUer,  Frome  Selwood. 
April  2. 

Howell,  Thomas,  Brighton,  Builder.     FkitkfuU, 


Latham,  John,  Bain  near  Snaitfa,  York,  Seed 
Merehant  and  Parmer.  Messrs.  Baxter,  Lin- 
coln's Inn  Fields;  Sale  &  Co,,  Manchester; 
Maatm  ft  Co.,  Doncaster.    April  13. 

Morice,  Robert,  and  Richard  Kestin,  Great  Trinity 
Lane,  Bread  Street,  Cheapside,  Flonr  Facton 
and  Bakers.  Thtrfuand,  Off.  Aas.;  Pkippt, 
Wearer's  Hall,  Basinghall  Street.    April  2. 

Malam,  George,  Spalding,  Lincoln,  Gas  Manu- 
faeturer.  Bell,  Bedford  Row;  Hill,  Hull; 
MapUe,  Spalding.    April  6. 


Brighton ;   FaitAfuU,  King's  Koad,  Bedford  •  Morris,  Joseph,  Birmingham,  Victnaller.  Skeppard 


Row.    April  9. 
Hoskins,  Francis,  Birmingham,  Wine  and  Spirit 
Merchant.    Belcher,  Off.  Ass. ;  Polhck,  Sam- 
brook  Court,  Basinghall  StreeL    April  15. 
Hepper,  Charles,  Lirerpool,  Ho^el  Keeper.  Uow- 
ard,  Lirerpool ;  Messrs.  Bajeter,  Lincoln's  Inn 
Fields.    April  16. 
H  alii  well,  William,  Manchester,  and  of  Lower 
Darwen,    Lancaster,    Cotton    Manufacturer, 
and  also    of   Blackburn,    Lancaster,  Sizer. 
Jokneen  ft  Co.,  Temple;   HUckeock,    Man- 
chester    April  16. 
Harlow,  John,  Macclesftdd,  Chester,  Ironmonger. 
Parrott  ft  Co.,  Macclesfield ;  Lucas  ft  Co., 
Argyll  Street,  Regent  Street.    March  30. 
Hardy,  Richard,  and  William  Threlfall,  Lancaster, 
Cotton    Spinners.      Taylor  ft  Co.,   Bedford 
Row;  Stabibmik  ft  Co.,  Manchester.    March 
30. 
Holden,   Richard  Gleadhill,  and  Richard  Yonng 
Clarke,  Bread  Street,  London,  Warehousemen 
and  Factors.  WkUmore,  Off.  Ass. ;  Wood  ft  Co., 
Corbet  Court,  Gracechureh  Street.    April  2. 
Harris,  Alpheiu,  Dnrsley,  Glonoester,  Wool  Bro- 
ker.    Coe,   Qneen    Street   Plac«,    London; 
Biehopt  Dnrsley.    April  2. 
Johnstone,  John,  Bishop's  Stortford,    Hereford, 
Scrirener.     Cabman,  Off.  Ass.;  Oee  ft  Co., 
Bishops  Stortford;   Miha  ft   Co., 'Temple. 
March  26. 
Jefferson,   Richard,    Newcastle-upon-Tyne,  Vic- 
tualler and  Publican.  Swam  &  Co.,  Frederick's 
Place,  Old  Jewry  ;  Blackhck  or  Brown,  New- 
castle-upon-Tyne.   April  6. 
Jones,  Richard,  Lirerpool,   Block    Maker,    and 
Ship  Smith.    Norrie  ft  Co.,  Bartlctt's  Build- 
ing's ;  Lowe,  Lirerpool.    April  13. 
Jeanes,  Bid  win,    Exeter,    Bookseller.     LaUaum, 

Exeter ;  Clowet  Sl  Co.,  Temple.    April  13. 
Keale,  Henry,  Lirerpool,  Grocer  and  Prorision 
Dealer.  Kaye,  Lirerpool ;  Dean,  Bssex  Street, 
Strand.    March  :sO. 
Len,  James,  Gloucester,  Butcher.    Messrs.  King, 
Serjeant's  Inn,  Fleet  Street ;  DowUng,  Gkiu- 
cester.    March  23. 
Lamb,  Henry,  Manchester,  Grocer  and  Confec- 
tioner.    jidUngton   ft  Co.,    Bedford    Row; 
Ctaigh  6t  Co.,  Manchester.    March  23. 
Lodrr,  John  Darid,  Bath,  Music  and  Musical  tn- 
stmraent  Seller.    Orakam,  Off.  Ass.;   Wood 
ft  Co.,  Dean  Street,  Soho.    March  26. 
Long,  James,  Bulley,  Gloucester,  Butcher.    CkU- 
ton  ft  Co.,  Chancery  Lane;  Cooke,  Glonceiler. 
March  30. 
Lucas,  John,  Gosport,  Southampton,  Woollen  and 
Linen  Draper.    Lambert,  Raynaond  Bnildings, 
Gray's  Inn  ;  fiotkins,  GosporL    March  30. 
Lonergau,  William,  King  William  Street,  London, 
Merchant.    Clark,  Off.  Asa. ;  Jdrkmant  King 
'  William  Street    April  9. 
Lmidy,  Charles,  Kingston-npon-Hull,  Straw  Hat 
Mannfietiirer.     FMdp   Flnchley   Common; 
Temwy  ft  Co.,  Hull.    April.  9. 


ft  Co.,  uloak  Lane.    April  9. 
Murray,   William,   Manchester,    Innkeeper    and 
Vietoaller.  *  AdUngtan  ft  Co.,  Bedford  Row ; 
Law,  Manchester.    April  13. 
Naylor,  James,  Jun.,  Kingston-upon-Holl,  Boat 
Builder.      TUton   ft   Co.,  Coleman   Street; 
Messrs.  Welle,  Hull.    March  30. 
Nelson,  John,  Holme,  Westmorland,  Spirit  Mer- 
chant.   Robhue/n  ft  Co.,  Lancaster ;  Makinton 
ft  Co.,  Temple.    April  6.     '. 
New,  John  Edward,  and  Fredenck  New,    High 
Street,  Aldgate,  Stationers  and  Paper  Hangers. 
Edwarde,  Off.  Ass.;    Clark  ft  Co.,  Sessions 
House,  Old  Bailey.    April  9. 
Nieholson,  John,  Cheltenham,  Gloucester,  Brewer 
and  Maltster.    Roy  ft  Co.,  Lothbnry  ;  Bnhk^ 
ft  Co.,  Cheltenham.    April  16. 
Popple,  George  Wetwang,  and  Robert  Popple, 
Kingston-upon-Hull,  Oil  and  Colour  Mer- 
chants.   Hicka  ft   Co.,  Gray's  Inn;  Holden, 
Hull.    April  6. 
Phelps,  William  Truman  Harford,  Newport,  Mon- 
mouth.  Coal  Merchant    Atottyn,  Usk;  WhUo 
ft  Co.,  Bedford  Row.    April  6. 
Feny,  William,  Leominster,  Hereford,  Maltster. 
Smith,  Chancery  Lane ;  ^animoiM/,  Leominster. 
April  0. 
Ponntney,  James,  Birmingham,  lankeeper.  Ckarekf 
Bedford  Row.    CkandJer,  Tewkesbury.  March 
26. 
Pooley,  George,  Lirerpool,  Cordwainer.      fatet, 
Lirerpool;   Singleton,  Great   James  Street, 
Bedford  Row.    March  30. 
Peduzzi,  Antonio,  Manchester,  Carrer  and  GUder. 
Atilne  ft  Co.,  Temple ;  Crostley  ft  Co.,  Man- 
chester.   March  30. 
Pankhnrst,  William  Horatio,  Shelton,  Stoke-upon 
Trent,  Stafford,  Manufacturer  of  Mineral  Co* 
lours.       Woltton,    Fumiral's    Inn;    Messrs. 
Ward,  Burslem.    March  30. 
Pidgeon,  Joslas,  Birmingham,  Laceman.    Gibeonf 
Off.  Ass. ;  Reed  ft  Co.,  Friday  Street,  Cheap- 
side.    April  6. 
Price,  Joseph,  James  Purdy,  and  Joseph  Price, 
]un.,  Yeoril,  Somerset,  Linen  Drapers.   Bat' 
ten,  jun.,   Yeoril;    Chwea  ft  Co.,  Temple. 
April  16. 
Robinson,  Peter,  Warrington,  Lancaster,  Brewer. 
Norria  ft  Co.,  Bartlett's  Buildings ;  Bayley^ 
Warrington.    March  23. 
Ross,  Robert,  Brett's  Buildings,  Finsbury,  Vic- 
tualler.   *  Clark,    Off.    Ass.;    Holt,    Lamb's 
Conduit  Street    March  26. 
Roberts,  James,  Berwick  Street,  Soho,  Victualler* 
Green,  Off.  Ass. ;  Harpur,  Kennington  Cross. 
March  26. 
Rowbottom,    Esan,    Manchester,    Flonr  Dealer. 
Bower  ft  Co.,  Chancery  Lane  ;  Bdrratt,  jun., 
Manchester.    March  26. 
Robbins,  Francis,  Birmingham,  Builder.  €2Ai^pfti, 
Gray's  Inn  Square ;  Harrieon,  Birmingham. 
March  30. 
Robinson,  Joeeph,  Salford,  Lancaster,  Millwright 
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Inn  Piekh.     tBgghh^h^  &  Co^  Aikte- 

mder-LTii^.    March  30. 
Watte,  John,' Wedoeabury,  Stafford,  Cemeot  Mv 

Dufactttrer.      Htmt,    Wtdndbnry ;     J/ia^. 

Sack^aie  Street,  Piccadifly.    Aprt!  2. 
Waierton,    John,    Sirineshead.    LiocoIb,   Wtd 

Buyer.    Bell  dc  Co.,  Bow  Chnrda  l  ard.  Afcr. 

<iU/,  Boston.  April  2. 
Woodhonse,  John,  Fartown,  Bnddcrafield,  T^ort, 


Sir 


Manufactarcr.    LeaAiiitr^  MirfieW ; 

&  Co.,  Chancery  Lane.    April  S. 

Whitfield,  Jeremiah,  Bishopwrate  Street  Wither 
Carpet  and  Floor  Cloth  WarehcwaemaB.  T«r. 
futnui.  Off.  Ajb.  ;  MeBin.  Sok,  Aldmnaabin. 

Warbilrton/john.  Lirerpool.  Tanor  aod  Drtr^ 
CrMHler  A  Co.,  Mansion  Houac  Place;  »> 
inr,  Liverpool.    April  13. 

Wakefield,  Francis,  aod  Charles  Grecres  W^ 
fieUl.  Old  Broad  Street,  lx>ndon,  Brc4«^j 
Lnckingtnm,  Off.  Asa. ;  Eg^  dt  Co.,  E^ 
Street.    April  16. 


RobC  F^'nl*:  .nd  C.roline  R«w..    Bridge 

Sooth ''wiuiaw.  Bethn.1  Green,  Victa»IIrr.   Cw- 

\!i."  Off. V;  rac^y,  Bow  Une.  CU«p».de. 

April  2.  London,  Broker. 

S.»«t  H»4ru'aenW.  .Street  l-Oo^Cir^ 
Miiufacturer  »nd  Tob.«»ni.t.    J»*««,  Qff- 

_     ,  p.«Jrrirk    Hoxton  0!d  Town,  M>ore- 

Sanders,   rre<n-nc»,  ""'-]"      >,,    .„  .    u-irt. 

ditch.  Victualler.    jikboU.  O"-  *"  '  „~      ' 

iS-nan  Street,  Soathwark.    March  2J. 
Speocefwdliam.  Le.n.jngton    Warw.ck.^n«h 

•      Manufacturer.      Graham,  Off.   *»»..    ^^-' 

Devonsliire  Square.     Marcli  A». 
Soencer  W.U.am/Clarebrough .  NoW'-Sh*"- Tan- 

Cbeapsiae.     Msrch  26.  ,       r^  A 

ter.    April  ».     .      .       ^h.  Burr,  L-incaster,  I  nituj  Bond*  3  per  Cent.  ------  P"'-" 

Seddon   ^"^^'^^^^''Zt^Spi^ir.    Makn^    ^'^^  Cent.  Com.  for  acct.  KU.  May     SOJ  •  t 
r  SSr^'*.--  *  CO..  Mancheaur.  |  elSieque^BUU  l«00t  1  2K    -  -  >^  !  I^T 

Tapptc"ar1«.  Wigmore  ^^^^^^^^^^^^"^^ 
•^•coaeh  Maker.     C.fawn,  Off.  Am.  j  .Bi«rjr»sr« 

Ward,  Henry.  Stafford    BuiUJe^.C/«^«  4  t^..^.  '.^^•'  ^^'^ 

1?;:^  &'  Co  .    aueen   Street.   Cbeapside.    ^^^  ^^^^^^H^  ^„_    _  ^ 


PRICES  OF  STOCKS. 

TVexfay,  20rt  .rf^,  t  Mi- 
Bank  Stock  dir.  7  per  Cent.  -  -  173  «  2J  « 
3  per  Cent.  Reduced  ---.-*-  ^"  *,  .i, 
3  Mr  Cent,  Consoto  Anholtiei  -  -  »8i  «j  •  J^ 
Sj'^er  Cent  Annuitie..  1818  -  -  -  -  -  9«»^ 
34  ^r  Cent,  reduced  Annmtie.  -  -  M  •  »". 
kirSk  per  Cent.  Annoille.-  *  9^-  I  •  »  '  J' 
U„g  Annoiti...  e,pire  ^'^J^J^  .  {  «. 

Aonuitie.  for  30  ye««,  ex^  If^  ^f^  = 


Ditto         500^ 
Ditto  Small 


do. 13t.«l^ 

do.  -  •  -  16«.«U»^ 


THE  EDITOR'S  LETTER  BOX. 


be  attended  to.  .„,,«,«iW>ii  uf 

We  have  received  the    »««?«»*J** 


Raymond  BuUdin^Graj^^nn^^^    ^  Uw  Clerks'  Prize  Fund     We  «^«^-^ 

^^*S«ller    ^;a«^.  0<t.  A... ;  W--/*^'  *    that  it  i.  vet  SO  far  for^vard  «!  to  eUrt  ib 

r«    RMtaihall  street.    March  M.  I  i^g  of  the  association.  .   ; 

Wvk^JoRd  James  Davie,  Newton,  Mottram  j^j^^  ^f  Attorneys  to  be  M^- 

■'''^'A^'^^^^''<^::^,^liZ^^j:'.   be  co„t«u.ed  in  our  next. 
Machine  Makers,    hickarct  oc  vu.,  | 


DIGESTED  INDEX 

CASES  REPORTED   IN   VOLUME  XXfv 


ACTION. 

1.  The  24  Geo.  2,  c.  40;,  s.  12,  is  without 
restriction  and  qualification,  and' therefore  no 
action  can  be  maintained  for  spirits  sold^ 
where  the  sale  is  of  a  quantity  less  in  value 
than  20s.    Hughes  v.  Doll Pa^re  221 

2.  Where  a  rule  i&  made  absolute  for  setting 
aside  process,  aad  on  which  a  defendant  has 
been  aischars^ed,  thi>.  Court  has  na  power  tu 
restrain  the  defendant  from  bringing  an  action 
in  respect  of  hia  wrongful  imprisonment,  ^d- 
lanY.  Noble ^ 7... 28? 

AFFIDAVIT. 

Wherie  a  nurkswomaa  makes  her  affidavit 
before  a  commissioner,  that  ofl&cer  should 
state  in  th£  jurat  that  the  deponent  made,  her 
mark  in  hi&  presence.     Helton  v.  Blakey   253 

AMBNDMENT. 

1.'  Where  a  plaintiff  has  allowed  the  time 
for  amending  his  bill  to  expire  through  inad- 
vertence, the  Court  will  allow  him  to  amend 
on  being  satisfied  that  the  delay,  arose  from 
mistake.    Dimei  y,.Grund  Junction  Canat  1 1 

2^  When,  a  plaintiff  has  amended  his  bill 
after  answei^  he  cannot,  on  the  ground  of  the 
answer  to  the  amended  bill  being  deemed  an 
original  answer,  obtain  a  further  order  as  of 
course  to  amend,  but  must  make  a  special 
application  to  the  Court  supported  by  affidavit, 
according  to  the.  terms  of  tue  Idth  of  the  New 
O/.decs.  The  affidavit  must  also  be  made  in 
exact  conformity  with  the  terms  of  that  order. 
Hfiddelgeyy.  NtvUe 283 

3.  A  record  may  be  amended  at  the  trial, 
where  the  variance  consists  of  a  misdescription 
in  the  date  of  a  promissory  note,  and  the  time 
of  its  pay  meut.    Beckett  v.  Dutton  •••«••     14 

ABBITBAT109. 

1.  An  umpire  appmn ted.  to  decide  lA  case  of 
a  difference  bet\%een  two  arbitrators,  must,  if 
called  upon  by  either  of  the  parties,  rehear  the 
whole  of  the  evidence  from  the  witnesses  them- 
selves, and  must  not  take  it  from  the  represen- 
tations of  the  two  arbitrators.  SalAeid  v. 
S/ater 143 

2.  If  it  appears  clearly  on  the  face  of  an 
award,. that  the  arbitrator  has  adjudicated  on 
the  matters  referred  to  him,  it  is  sufficient, 
although  he  may  not  have  adjudicated  directlv 
in  terms  concerning  it.     jlrcher  v.  Owen  39? 

3.  A  cause  was  referred  to  an  arbitra- 
tor, with,  power  to.  him  to  determine  an  ac- 
tioa  brought  for  an  alleged  nuisance  by 
the  defendant,  and  also  to  direct  the  manner 
in  which  the  property  was  to  be  enjoyed"  by 
the  parties.  Tlie  arbitrator  awarded  a  eertain 
sum  for  damages  in  respect  of  the  alleged 
nuisance,  and  then  directed  that  the  property 
should  be  enjoved  by  the  parties  as  heretofore. 
The  court  held  the  award  bad.  lion  v.  Ciif" 
ton 3G4 

4.  Where  it  is  sought  to  enforce  the  pay- 
ment of  a  sum  of  money  pursuant  tp  an  award 

vo&«  xzi.-^  KO.  6  5  L 


I  by  nieans  of  attachment,  the  rule  mei  for  the- 
attachment  must,  be  drawn  up  on  reading  the 
award,  the  rule  referring  the  cause/  and  the 
master's  allocatur ;  and  it  is  not  sufficient  to^ 
draw  it  up  on  reading-  a  dropped  rule  Mi#t  for 
an  attachment  for  non-payment  oi  the  same 
money,  which  has  been  drawn  up  on  reading 
the  requisite  documents.    Buker  v.  fFeUe  302 

5.  Where  it  is  sought  to  obtain  a  rule  niW 
for  an  attachment *fbr  non-performance  of  an* 
award;  it  is  competent  for  the  officer  of  the 
Court  to  object  to-the  want  of  a  stainp  on  the 
award,  and  to  refttee  to  draw  up  the  rule  ac- 
cordbgly.    HiUy.Stpcombe 287 

6.  wfiere  an  agreement  of  reference  it 
made  a  rule  of  Court,  it  empowers  a  party  to 
obtain  an  attachment  for  not  reimbursing  a^ 
part?  who  has  taken  up  the  award' aad  paid 
all  tne  costs,  although  nothing  is  said  in  then 
award' as  to  the  payment  of  costs,  if  by  the 
agreement  it- is  covenanted  that  each  party 
should  pav  one  moiety  of  the  costs,  in  re 
Pbwell  ana  Owynn 62 

7.  The  rule  that  the  Court  will  not  interfere' 
with  an  award  on  the  ground  of  a  mistake  on  > 
the  part  of  the  arbitrator  as  to  the-  merits  of 
the  reference,  applies  also  to  the  case  of  a  cer- 
tificate.   Pricey.  Price. 223' 

ARRlMTv 

1.  If  a  defendant  has  been  arrested  without 
reasonable  and  probable  cause,  for  a  larger* 
sum  than  that  recovered  on  the  trials  but  in 
consequence  of  the  passing  of  1  &«  2  A^Cr. 
c.  110,  he  is  discharged  without  putting  in  spe- 
cial bail,  he  is  not  entitled  to  his  costs  under*^ 
the  43  Geo.  3,  c.  46.    Bennet  v.  Barker    443 

2.  As  the  original  order  for  the  arrest  of  a 
defendant  pursuant  to  1  &  2  Vict.  c.  1 10,  s.  5, 
is  fited'witn  the  writ  of  capiut,  a  rule  for  re- 
scinding the  order  must  lie  drawn  up  on  read- 
ing an  office  copy.     fFalter^y.  Lunn  ..^^    13 

ART1CLB8  OF  THB  PBACB« 

A  person  who- exhibits  articles  of  the  peace- 
against  another,  must  swear  to  some  act  of 
violence,  or  threats  of  violence,  or  to  facta- 
which  lead  him  to  believe  that  he  is  threatened  > 
with  violence  ;  and  must  not  leave  the  Court 
to  draw  the  inference  of  meditated  violence 
from  facts  which  may  or  may  not  bear  that 
construction.     In  exhibiting  articles  of  the 
peace,  the  past  conduct  of  the  party  complaiiWi 
ed  of  may  oe  referred  to,  so  as  to  give  a  eba- 
racter  to  that  of  recent  date*     The  Queen  v. 
Dunn  ...,,...•.«. Page  44 

ATTORNBT. 

1.  In  order  to  render  an  attorney  amenable 
to  the  summary  jurisdiction  of  the  Court  on 
the  delivery  of  papers,  &c.  he  mast  have  re- 
ceived them  guatenus  an  attorney.  And,, 
per  Littledale,  J.,  this  court  has  no  power  of' 
compelling  an  attorney  to  deliver  up  papers,  or 
to  account  on  oath.     Ejf  parte  Lord  rFiltiam 

Townfcnd.inrefFHkin 284 
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2.  Wbere  the  updenheiiff  acts  u  attorney 
for  the  defendant  in  a  cause  tried  b^ore  him- 
self, on  awrit  of  trial,  and  a  Terdict  is  found 
in  favour  of  the  defendant,  that  is  no  ji^ronnd 
for  disturbing  the  verdict.     Briggi  v.  Sawion 

Page    30 

3.  Under  certain  special  circumstances  the 
Court  will  allow  an  attorney  to  be  re-admitted 
without  the  usual  notices,  where,  after  ceasing 
to  practise  for  a  year,  he  has  allowed  the  15th 
November  to  pass  without  taking  out  his  an* 
nnal  certificate.    Ew  pttrie  Knipe  47 

4.  Service  to  a  firm  of  attorneys,  to  one  of 
whom  the  clerk  is  articled^  is  net  sufficient 
after  the  death  of  the  partner  to  whom*  the 
clerk  is  articled.    Ex  parte  Dalt&n $4 

6.  The  Court  will,  under  certain  circum- 
s^ces,  grant  a  rule  rnti,  requiring  an  attorney 
to  give  the  name  of  his  client,  who  is  the  pro- 
secutor of  an  indictment  which  is  clearly  bad. 

Eejfv. 61 

o.  Where  an  attorney  makes  an  application 
to  be  struck  off  the  roll,  his  affidavit  should 
not  only  state  that  no  proceeding  is  pending 
against  him,  but  that  he  expects  none.  Ex 
parte , 222 

.  7«  Notwithstanding  the  Uniformity  of  Pro- 
cess act,  an  attorney  must  still  plead  within 
four  days,  or  the  plaintiff  may  sign  judgment 
for  want  of  a  plea.    Kinder  v.  Dun/ord. .  285 

■  8.  If  it  apiiears  that  an  attomev  to  whom  a 
clerk  was  articled  has  absconded,  the  Court 
will  discharge  the  clerk  from  his  articles  by  a 
rule  of  Court,  and  allow  special  service  of  the 
rule  for  that  purpose.  Ex  parte  fFH/nnson  201 

9.  If  a  solicitor  against  whom  an  action  is 
brought  pleads  as  a  se^off  his  bill  for  business 
done  in  eouity,  there  being  no  taxable  item  in 
his  bill,  tne  Court  will  not  refer  the  bill  for 
taxation.     Stater  v.  Brookes 442 

10.  Where  an  attorney  had  taken  out  his 
certificate  regularly,  and  allowed  a  year  to 
elapse  from  the  expiration  of  his  last  certifi- 
cate, and  then  the  J6th  Noveml»er  falling  on  a 
Sunday,  he  did  not  apply  for  re- admission  until 
the  i6th,  but  it  appeared  that  he  had  Dractised 
during  the  uncertificated  year,  the  Court  al- 
loweahim  to  be  re-admitted  without  the  usual 
notices,  on  payment  of  20i,  fine  and  the  ar- 
rears of  duty.  Ex  parte  fTybrow 176 

11.  If  an  attorney,  being  employed  to  sue  a 
pnrticular  person,  gives  an  undertaking  to  his 
client  to  pay  the  dei>t  of  that  person,  that  un- 
dertakini(  will  not  be  enforcea  by  attachment, 
although  it  may  form  the  foundation  of  an 
action  against  the  attorney.  Ex  parte  Evane  13 

12.  Although  the  administrators  of  an  in- 
testate attorney  (consent  to  a  judge's  order 
being  made  for  the  taxation  of  the  bill  of  their 
intestate,  and  more  than  one-sixth  Lb  taken  off, 
they  are  not  liable  .for  the  costs  of  taxation. 
Prteitteyw.Gray^  t^ife  317 

13.  If  a  plaintiff  brings  an  action  against  hb 
attorney  for  alleged  negligence  in  the  conduct 
of  a  suit,  and  charges,  that  he  has  been  ''forced 
to  pay  "  certain  sums  by  way  of  costs  in  con- 
seouetice.  of  the  alleged  negligence,  he  can 
oulv  recover  the  amount  which  he  proves  him- 
self to  have  actually  paid,  although  he  shows 


liabilities  Incurred  of  a  much  larger  amount. 
JofUsr.Lewii P^ire  350 

14.  An  attorney  gave  a  warrant  of  attomev 
to  his  client  to  induce  her  to  forego  proceed- 
ings on  a  rule  obtained  by  her  for  striking  the 
attorney  off  the  roll.  The  Court  set  aside  the 
warrant  of  attorney,  on  the  ground  of  the  iUc» 
gality  of  the  consideration.  Kirwan  r.  Good- 
man   3S2 

15.  The  Court  will,  when  it  appears  that 
from  certain  differences  arising  oetween  an 
articled  clerk  and  his  master,  it  cannot  be  ex- 
pected that  they  can  proceed  together  in  the 
relation  of  master  and  clerk  down  to  the  ex- 

Siration  of  the  period  stated  in'  the  artidca, 
irect  that  the  cleric  shall  be  assigned,  and 
refer  it  to  the  master  to  determine  what 
amount  of  the  premium  pud  to  the  master 
shall  be  refunded  to  the  clerk.-  Ex  parte 
Groves 382 

16.  It  seems  that  an  attorney,  after  he  has 
proceeded  with  a  cause  to  judgment,  is  not 
compellable  to  proceed  further,  and  is  entitled 
to  recover  his  costs  up  to  the  Judgment  inclu- 
sive, he  having  withdrawn  from  the  cause. 
Afajfhetov.  fTtltett 476 

And  see  Costs,  10 

BAN&RDPT. 

Diridends  are  not  refunded  as  a  matter  of 
course,  because  the  proof  of  a  debt  has  been 
expunged  by  a  commissioner.  The  Statute  of 
Limitations  held  not  a  bar  against  die  proof 
of  a  debt  unacknowledged  for  six  years,  where 
the  bankrupt  gave  a  bill  of  exchange  for  more 
than  the  amount  of  it  shortly  after  the  expira- 
tion of  the  six  years,  and  a  few  weeks  prior  to 
his  bankruptcy.  Ex  parte  fFilson,  re  Beatify 
ISfCo 313 

BILL  OF  BXCHANOB. 

In  an  action  on  a  bill  of  exchange  by  the 
indorsee  against  the  drawer,  where  the  plea 
was  no  notice  of  dishonour,  a  witness  proved 
a  conversation  between  himself  and  the  de- 
fendant, in  which  the  latter,  in  answer  to  an 
observation  that  he  ought  to  pay  the  bill,  sud 
that  he  had  no  other  intention,  and  shcHild  not 
avail  himself  of  the  informality  of  Uie  notice  of 
dishonour:  Held,  that  this  was  sufficient  to 
defeat  his  plea  of  want  of  due  notice  of  dis- 
honour,   browneli  v.  Bonnejf 238 

CERTIORARI. 

Under  what  circumstances'  the  Court  will 
grant  a  certiorari  for  the  removal  of  an  indic^ 
ment  for  conspiracy  from  the  Central  Criminal 
Court.    Reg.^.miks 31 

CHARITV. 

The  discretion  of  the  Crown  cannot  be 
questioned  where  funds  for  charitable  par- 
poses  are  directed  to  be  paid  to  the  Queen. 
Attorney  Gen,  v.  Marquis  of  Londonderry  2l^) 

COGNOVIT. 

A  cognovit  actionem  in  ejectment  is  within 
the  9th  &  10th  sections  of  the  1  &  2  Met. 
c.  110,  and  will  be  invalid,  unless  at  the  time 
of  its  execution  by  the  defendant  there  is  pre- 
sent a  person  "  attending  on  his  behalf,  ex- 
pressly named  by  him,  and  attending  at  bis 
reouest."    Doe  v.  Howard )23 

And  see  Warrant  op  Attorn bt. 
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CORPORATION. 

Where  the  members  of  a  corporation  under 
the  powers  vested  in  them  by  the  5  &  6  W.  4, 
c.  76»  removed  a  tuivn  clerk  from  his  office, 
he  was  held  entitled  to  compensation  for  the 
loss  of  it,  though  in  conseauence  of  omitting 
to  take  the  oaths  and  malce  the  declaration 
required  by  statute,  it  was  doubtful  whether 
bis  title  to  the  office  could  have  been  at  that 
time  sustained  under  a  quo  warranto.  No  quo 
tearruttto  having  been  issued,  held  that  he 
must,  for  the  purposes  of  the  claim  to  com- 
Densation,  be  considered  to  have  been  in 
lejiral  possession  of  the  office.     Tke  Queen  v. 

Mayor  of  Cambridge Page  93 

CoPTRiGiiT.    See  Injunction. 

COflTS. 

1.  Where  an  order  has  been  discharged  for 
irregularity  with  costs,  the  costs  of  the  appli- 
cation  for  obtaining  its  discharge  are  neces- 
sarily included.     fFett  v.  Smith 314 

2.  Although  the  grantee  of  an  aunuicy, 
which  is  secured  upon  a  fund  in  Court,  may 
have  obtained  the  usual  order  for  preventing 
the  transfer  of  such  fund  without  notiee,  the 
grantor  is  at  liberty  at  any  time  to  impeach 
the  security,  and  bring  all  circumstances  relat- 
ing to  it  before  the  Court     Turner  v.  Turner 

Page  183 

3.  Where  a  rule  for  the  costs  of  the  dav  for 
not  proceeding  to  trial  is  applied  for,  the  Court 
will  not  allow  it  to  be  drawn  up  with  a  stay  of 
the  plaintiff's  proceedings.  Friaenv.Bray  224 

4.  Where  parties  agree  to  a  itet  proceuue, 
the  plaintiff  consenting  to  accepting  a  less 
eum  than  that  for  which  the  verdict  was  found 
in  his  favour,  the  same  rules  of  taxation,  it 
seems,  are  to  apply  with  respect  to  the  taxation 
of  costs,  in  determining  the  amount  to  be  paid 
to  the  plaintiff^  as  if  no  itet  procestue  had  been 
entered.     Twemlow  v.  Brown   222 

6.  It  seems  that  if  a  plaintiff,  notwithstand- 
ing a  plea  puU  darrein  continuance  delivered 
before  the  assizes,  and  although  he  had  de- 
livered no  replication,  threatens  to  proceed 
with  the  cause,  the  defendant  is  bound  to  take 
bis  witnesses  to  the  assizes,  and  is  entitied  to 
the  costs  of  the  day  if  the  pluntiff  does  not 
try.    Lay  ton  v.  Gray  ...,..• 95 

6.  Under  snecial  circumstances,  where  a 
party  cannot  be  served  with  a  rule  nin  for  an 
attachment,  the  Court  will  grant  a  rule  to 
flhew  cause  why  the  party  should  not  be  or- 
dered to  pay  the  amount  in  question.  Neale 
V.  Posttetnwaite 47 

7.  If  the  master  on  taxation,  pursuant  to 
the  usual  rule  for  referring  a  bill  to  him,  de- 
clines to  enter  into  the  question  as  to  the  pro- 
priety of  allowing  a  particular  sum  in  dimmu- 
tion  of  the  sum  to  be  awarded  by  his  allocatur, 
the  Court  will  refer  the  matter  back  to  him  to 
review  his  taxation.    Reg,  v.  Rouon  ....    46 

8.  The  Court  of  Queen's  Bench  cannot  stay 
proceedings  in  an  action  in  the  Court  of  Com- 
mon Pleas,  until  the  costs  of  an  action  in  the 
former  Court,  brought  by  the  samt  plaintiff, 
have  been  paid.     Lawrence  v.  Leaver ....     61 

9.  If  a  defendant  has  a  claim  to  interlocutory 
coats,  he  is  not  bound  to  set  them  off  against 


the  final  ^osts  of  the  plaintiff  in  taxation,  but 
has  a  right  to  recover  them  by  summary  pro* 
ceeding,  although  the  phuntiff  may  have  taken 
the  body  of  the  defenoant  in  execution  for  the 
debt  and  costs  in  the  cause.    Beard  v.  H^Car^ 

thy  .., Page  318 

10.  The  executrix  of  the  client  of  an  attor- 
ney, who  procures  an  order  to  tax,  must  be 
considered  as  the  client  liable  to  the  costs  of 
taxation,  if  less  than  a  sixth  be  deducted. 
Jeffereon  v.  Harrington    14 

COLRT  OF  REQUESTS. 

1.  Circumstances  in  which  it  was  held,  that 
the  clerk  of  the  Court  was  liable  in  trespass 
for  having  unlawfully  issued  a  warrant,  which 
could  only  be  lawfully  issued  on  the  direct 
order  of  the  commissioners  on  the  matter  of 
the  disobedience  to  the  first  order  being  fully 
brought  before  them.  Held  aLto,  that  as  the 
Court  of  Requests  had  a  general  jurisdiction 
io  the  matter,  the  officer  who  levied  the  exe- 
cution might  justify  under  the  warrant,  ^a- 
drewe  v.  Marrie  and  fFitham 301 

2.  A  rule  for  a  certiorari  to  remove  a  cause 
from  the  Brighton  Court  of  Requests,  is  abso- 
lute in  the  first  instance.  Franks  v.  ff^icke  144 

3.  Under  the  Brighton  Court  of  Requests 
Act,  if  the  judge  of  the  Court  does  not  return 
all  the  proceedings  which  have  taken  place 
with  respect  to  a  particular  cause,  the  Court 
will  allow  the  defect  to  be  supplied  by  affidavit. 
If  the  judge  of  that  Court  hears  witnesses  on 
both  sides,  and  dismisses  the  plaintiffs  claim, 
it  is  a  bar  to  a  second  proceeding  for  the  same 
cause.    Frankev.  fficke 286 

CRIMINAL  INFORMATION. 

Where  a  rule  for  a  criminal  information  had 
been  obtained  for  the  alleged  publication  of 
libellous  matters,  and  it  appeared  on  shewing 
cause  that  this  publication  arose  from  circum- 
stances of  provocation  of  which  the  complain- 
ant had  been  guilty  towards  the  defendant,  no 
one  of  which  circumstances  was  referred  to  in 
the  ori|[inal  affidaviu,  the  Court  discharged  the 
rule  with  costs,  on  tlie  ground  that  if  those 
circumstances  of  provocation  had  been  pro- 
perly stated,  the  rule  never  would  have  been 
granted.    The  Queen  v.  A.  A.  fFaite. ...  238 

BJBCTMBNT. 

1.  On  the  sale  of  part  of  an  estate  made 
under  the  provisions  of  the  42  G.  3,  c.  1 16, 
(liand  Tax  Redemption  Act),  circumstances 
under  which  it  was  held  that  the  title  of  the 
purchaser  was  valid ;  the  mistake  as  to  the 
disposal  of  part  of  the  purchase  money  being 
cured  by  the  54  G.  3,  c.  173,  and  57  G.  3,  c, 
100.    Doe  d.  Blewitt  v.  PhilHpi  427 

2.  Under  what  circumstances  an  acknow- 
ledgment by  the  wife  of  the  tenant  in  posses- 
sion that  the  declaration  has  come  to  the  hands 
of  her  husband  will  be  sufficient.  Doe  d.  Carter 
v.Roe 126 

3.  Although  the  date  in  the  titie  of  a  decla- 
ration is  omitted,  that  omission  may  be  sup-i 
plied  by  a  correct  statement  of  the  time  of 
appearance,  by  reference  to  the  date  of  the 
notice  at  the  toot  of  the  declaration.  Doe  d. 
ChaJeyY.Roe  126 

4.  A  mistake  in  the  christian  name  of  the 

K2 
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tenant  in  possession  is  immaterial  in  the  notice 
at  the  foot  of  a  declaration  in  ejectment,  if  it 
appears  by  affidavit  that  the  party  served  u  the 
party  intended.    Doe  d.  Smart  v.  R(*e,  ..  303 

5.  The  (>ourt  uill  not  allow  judgement  to  be 
signed  against  the  casual  ejector  on  a  service 
on  the  tenant's  servant  on  the  premises,  al- 
though the  usual  explanation  has  been  given, 
and  the  tenant  has  afterwards  received  an  ex- 
planation of  the  semce,  and  spoken  on  the 
subject  of  the  action,  he  not  having  acknow- 
ledged that  the  copy  of  the  declaration  had 
come  to  liis  hands.  Doe  d.  Ginger  v.  Roe  3!^8 

6.  In  a  case  where  the  tenant  in  possession 
had  become  bankrupt,  the  Court  held  that  it 
was  sufficient  to  serve  the  messenger  and  the 
assignees  with  the  declaration  in  ejectment. 
Doe  d.  Chadurick  v.  Roe 365 

7.  Service  on  the  daughter  of  the  tenant  in 
possession,  conjoined  with  a  statement  of  the 
attorney  of  the  landlord,  that  his  client  will 
defend  as  landlord  of  the  premises,  is  sufficient 
to  obtain  judgment  against  the  casual  ejector. 
Doe  d.  Finei  v.  Roe 144 

8.  The  Court  granted  a  rule  nisi  fur  judg- 
ment against  the  casual  ejector,  where  the 
tenant's  name  was  by  mistatce  introduced  into 
the  body  of  the  declaration,  instead  of  that  of 
the  casual  ejector.     Doe  d.  Dickinson  v.  Roe 

431 

9.  Where  there  are  several  tenants  in  pos- 
session of  premises  sought  to  be  recovered  in 
an  action  of  ejectment,  the  notice  at  the  foot 
of  the  declaration  served  on  each  need  not  be 
directed  to  both,  btit  may  be  directed  to  each 
separately.     Doe  d.  Briggs  v.  Roe 31 

10.  Where  the  date  at  the  foot  of  a  declara- 
tion in  ejectment  so  intimates  the  term  in  which 
the  tenant  is  to  appear  that  he  cannot  be  mis- 
led as  to  the  time  of  appearance,  the  declara- 
tion is  sufficient  although  the  title  to  it  is 
wrong.    Due  d.  Brooke  v.  Roe 239 

BVIDBNCB. 

L  On  reference  to  the  master  to  take  the 
usual  accounts  between  mortgagor  and  mort- 
gagee, j4.,  who  guaranteed  pavment  of  a  second 
mortgage  debt,  secured  on  the  same  property 
to  another  mortgagee,  was  admitted  as  witness 
to  prove  payments  to  the  first  mortgagee  in 
reduction  of  his  demand !  Held  (overruling 
an  order  of  the  Master  of  the  RolU)  that  ^.*s 
evidence  was  properly  received.  fFormald  v. 
Afftcintosh 91 

2.  An  I.  O.  U.,  though  not  addressed  to  any 
particular  person,  may  be  given  in  evidence  in 
support  of  a  count  on  on  account  stated  ;  and 
if  in  the  hand-writing  of  the  defendant,  will 
support  such  count.     Douglas  r.  Hoit ...     60 

3.  Where  an  irregular  notice  to  quit  was 
giv(*n,  but  the  tenant  afterwards  agreed  to 
admit  that  there  had  been  a  regular  notice, 
Held  that  that  admission  was  properly  evidence 
to  be  left  to  the  jury  in  an  action  of  trespass 
on  the  question  of  notice  or  no  notice.  Hop' 
kins  V.  Cowderjf 60 

4.  Circumstances  in  which  a  letter  was  re- 
ceived as  evidence  of  an  act  of  bankruptcy. 
Hottck,  assignee  of  Paston  and  Norton  v.  lie 
Directors  of  tke  Great  fTestern  Raiiuvv  Com. 
f^'^y 349 


6.  Circumstances  in  which  ft  was  held,  that 
the  justices  were  warranted  in  receiving  evi- 
dence^  as  they  were  not  at  that  time  aware 
of  any  conviction  for  perjury  existing  against 
the  witnet 8.  The  Queen  v.  ^nterton .  Page  315 

EXECUTOR. 

An  executor  is  not  entitled  to  have  a  bill 
whifh  had  been  filed  against  him  by  a  legatee 
for  the  amount  of  his  legacy  dismissed,  on 
bringing  the  legacy  into  court,  the  bill  being 
filed  for  an  account  of  the  testator's  estate, 
and  the  legacy  being  given  subject  to  a  life 
interest ;  but  the  (Jourt  will  order  a  stay  of 
proceedings.     Davis  v.  Rocke •  • .  348 

FEME  COVERTB. 

1.  The  husband  who  is  administrator  to  a 
deceased  wife  is  entitled  to  require  the  payment 
into  Court  of  monies  admitted  by  a  defendant 
to  be  in  his  hands,  although  they  may  have 
formed  part  of  the  wife's  separate  estate,  and 
have  been  specifically  bequeathed  by  her. 
frhitev.Hunt   43 

2.  The  circumstance  of  a  wife  having  volnn- 
tarily  separated  herself  from  her  hu>baDd,  and 
continuing  to  live  apart  from  him,  does  not 
deprive  her  of  her  right  to  a  settlement  out  of 
property  which  has  devolved  upon  her,  nor  is 
he  deprived  of  his  right  to  a  portion  of  the 
property,  although  his  conduct  may  not  have 
been  altogether  free  from  blame.  Eedes  v. 
Eedes a47 

IMPBRTINKNCB. 

Where  affidarits  have  Ijei-n  referred  for  im- 
pertinence, no  use  can  be  made  of  them  unti[ 
the  Master  has  made  his  report  respecting  the 
passages  complained  of.    Pearce  v.  Brooke  69 

INFANT. 

Where  an  interlocutory  judgment  has  been 
signed  against  an  infant  in  an  action  on  a  bill 
of  exchange,  the  Court  \rill  grant  a  rule  nisi  to 
pet  aside  that-  judgment  on  payment  of  costs. 
ReeswRees  ....* 233 

INJUNCTION. 

1.  Where  there  is  no  piracy  of  a  publication, 
but  a  publisher  advertises  the  printing  and 
publication  of  the  genuine  best  edition  of  a 
deceased  author's  work,  other  publishers,  who 
have  a  copyri;;ht  in  the  very  last  edition,  in 
which  another  person,  after  the  author's  death, 
made  additions '  and  alterations,  are  not  en- 
titled to  an  injunction,  unless  the  words  of  the 
advertisement  clearly  lead  a  reasonable  person 
to  believe  that  the  verv  last  edition  is  the  one 
intended  to  be  re-published.    Seeiev  v.  fisher 

474 

2.  A  party,  after  notice  of  an  order  for  an 
injunction,  committed  a  breach  of  it,  and  was 
committed  to  the  Fleet  for  the  contempt  by  a 
subsequent  order,  made  before  the  injunction 
was  sealed  :  Held,  that  the  order  to  commit 
was  right.    M'Xefl  v.  Garret 250 

3.  Where  an  order  has  been  obtained  to  re- 
strain a  mortgagee  from  proceeding  to  execu- 
tion in  ejectment,  an  application  to  discharge 
that  order  without  any  alteration  haviug  taken 
place  in  the  circumstances  of  the  caae,  is  ir- 
regular.    Fovlkes  V.  Parrp   44 

4  Proceedings  at  law  to  recover  a  debt  al- 
leged to  be  due  on  liond  will  be  restrained  if  it 
can  be  satisfactorily  shewn  to  the  Court  that 
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other  (fealingB  and  transactions  have  taken 
place  between  tlie  parties,  and  that  upon  taking 
the  accounts  g'enerally  the  sum  claimed  upon 
the  bond  would  not  be  found  due.  Coirard  v. 
Coward  Page  219 

5.  The  assignee  of  ^  how]  takes  it  &ubj^ct  to 
all  the  equities  which  would  have  attached  to 
it  in  the  hands  of  the  assignor,  and  if  evidence 
18  ^iven  of  its  havinor  been  satisfied,  it  is  not 
sutiicient  for  such  assitrnee  to  vay  that  he  pur- 
chased for  a  valuable  consideration  without 
notice,  as  the  Court  will  restrain  proceedings 
at  law  until  the  rights  of  the  parties  are  as- 
certained. On  motion  to  dissolve  the  common 
injunction  to  stay  action  after  answer,  affidavits 
may  be  read  in 'support  of  plaintiff's  bill  to 

Erove  documents  neither  admitted  nor  disputed 
y  the  defendant's  answer.     Ord  v.  fThiie  and 
Borreii    141 

6.  If  the  captain  of  a  vessel*  which  was  de- 
clared unseaworthy  at  a  foreijs^n  port  and  sold, 
receive  the  produce  of  the  sale  and  obtain  for 
it  the  acceptance  of  a  mercantile  house  in  Lon- 
don,  he  cannot,  without  the  consent  of  the 
owners,  apply  that  acceptance  to  hb  own  use. 
although  he  may  have  paid  more  than  the 
amount  of  it  for  seamens'  wa^^es  and  other 
expences  on  account  of  the  ship.  Lister  v. 
Payne 121 

7.  £xecutors  having  assented  to  a  specific 
bequest,  cannot  afterwards  deprive  the  leg'Uee 
of  that  control  over  tlie  property  which  aas 
been  exercised  with  their  concurrence.  Balei 
V.  mm* 109 

INSOLVENT. 

jt,  was  duly  discharged  under  the  Insolvent 
Debtors'  Acts  in  1819,  and  afterwards  acquired 
property,  and  died  in  1837,  leaving  more  than 
sufficient  to  pay  all  debts  contracted  by  him  sub- 
sequently to  his  insolvency.  Held,  that  the  un- 
paid scheduled  creditors  might,  after  a  lapse 
of  more  than  twenty  years  from  the  insolvent's 
discharge,  maintain  a  suit  in  Chancery  against 
him  or  his  personal  representative,  for  pro- 
tecting the  surplus  nsfcts  for  payment  of  their 
scheduled  debts.     fTard  v.  Painter 43 

INTERPLKADER. 

The  Court  will  not  grantto  asucoessful  claim- 
ant the  costs  of  an  application  under  the  In- 
terpleader Act  to  a  Juclge  at  Chambers,  where 
the  parties  have  not  gone  before  a  Judge,  and 
the  execution  creditor  has  abandoned  his  pro- 
ceedings, but  will  leave  the  claimant  to  bring 
bis  action  either  against  the  sheriff  alone  or 
against  him  and  the  plaintiff  in  the  action. 
Sitaine  v,  Spencer 383 

JUDGMENT. 

1.  If  a  plaintiff  wishes  to  excuse  himself  for 
not  proceeding  to  trial  pursuant  to  his  notice 
by  the  insolvency  of  the  defendant,  he  must 
state  the  fact  directly  as  having  been  the  cause 
of  his  neglect.     H^atnteright  v.  Giltson  . .  144 

2.  If  issue  is  joined  before  or  in  a  non-is- 
suable term  in  a  country  cause,  the  defendant 
is  not  too  early  to  move  for  judgment  as  in 
case  of  a  nonsuit  after  the  passing  of  one 
assizes.  Brady  r,  Somerton  14 

3.  A  defendant  cannot  apply  on  one  motion 
both  for  judgment  as  in  case  of  a  nonsuit  and 


to  take  money  out  of  court,  which  has  been  de- 
posited in  lieu  of  bail.  Fate  v.  Gunier  Page  13 

4.  If  a  plaintiff  does  not  proceed  to  trial 
in  consequence  of  negotiations  between  him 
and  defendant,  for  the  settlement  of  the  ac- 
tion, the  defendant  ouglit  not  to  obtain  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  and  if  he 
does  the  court  will  dischurge  the  rule  with 
costs.      Mford  V.  FeUowea  303 

5.  If  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  is  discharged  on  a.  peremptory  under- 
taking by  the  plaintiff  to  proceed  to  trial,  a 
sufficient  excuse  for  not  proceeding  before 
having  been  given,  the  court  will  not  impose 
the  terms  of  the  plaintiff  giving  security  for 
cost9,  because  before  the  commencement  of 
the  action  the  plaintiff  has  assigned  his  pro-^ 
perty.     Solomon  y,  Leeie  365 

6.  IP  a  plaintiff  has  given  notice  of  trials  and 
does  not  proceed  according  to  it,  it  is  a  good 
excuse  for  not  doing  so  that  the  defendant  has 
improperly  procured  a  paper  which  was  essen- 
tial to  the  plaintiff's  case,  before  the  time  for 
trial,  but  it  is  not  a  ground  for  discharging  the 
rule  in  judgment  as  in  case  of  a  nonsuit.  Cc»c- 
her  v.  Shuttleworth  430 

7.  A  peremptory  undertaking   may  be  en- 
larged for  a  period  of   four  months,  where 
a   material  witness  is  a  lunatic.     fVyatt   v 
Mcholls 429 

8.  On  application  for  judgment  as  in  case 
of  a  nonsuit,  the  court  will  not  allow  a  stay  of 
proceedings  to  be  made  a  part  of  the  rule. 
Archer  v.  Smith 30 

9.  If  a  party  obtains  a  rule  for  judgment 
as  in  case  of  a  nonauit,  it  is  a  sufficient  ground 
for  discharging  that  rule  with  costs,  that  the 
debt  and  costs  have  been  paid  after  issue 
joined.      Etiatt  v.  EUm  96 

10.  Where  H  appears  that  the  fact  of  a 
judgment  not  being  entered  up  during  the  life- 
time of  the  party  in  the  cause,  against  whom 
the  judgment  is,  arises  from  the^delay  of  the 
court  in  pronouncing  judgment,  it  appears 
that  judgment  will  be  allowed  to  be  entered  up 
nunc  pro  tunc,      Dtte  d.  Hamilton  v.  Cliff'  187 

11.  The  court  will  not  allow  judgment  nune 
pro  tunc  to  be  entered  for  an  instttlment,  be- 
come due  on  a  cognovit,  after  the  death  of  the 
p-rirty  by  whom  it  is  given.  BlaMurn  v.  God^ 
rick 303 

12.  What  is  sufficient  proof  of  a  defendant 
being  alive  within  a  reasonable  time  previous 
to  making  an  application  to  sign  judgment  on 
an  old  warrant  of  attorney.  Goodman  v.  7re^ 
vanion 224 

JURISDICTION. 

The  Court  has  jurisdiction  to  interfere 
in  any  case,  upon  habeas  corpus,\nto  the  cause 
of  a  committal  to  prition,  whatever  may  be  the 
prison  to  which  ihe  party  applying  for  the  writ 
uas  been  committed.  But  where  a  party  dis- 
closes on  bis  own  statement,  that  he  has  been 
committed  by  a  Court  of  competent  jurisdic- 
tion for  contempt  of  their  Court,  this  Court 
will  not  interfere  in  his  favour.  'J'he  Queep 
V,  Enoch  Price 476 

LEGACY. 

I.  A  testator  guvc  3000/.  to  trustees,  in 
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trust  for  sadi  persons  as  bis  datifrlicer  sliouM  |  not  ^rant  a  mandauns  to  compel  the  difectofs 
bv  her  will  appoint :  and  he  gave  the  residue  I  to  assemhle  the  proprietors  and  make  fresh 


of  his  trust  monies  to  A.  B.  The  daughter 
appointed  part  of  the 3000/.  to  her  motherland 
give  the  residue  of  her  estate  to  C.  />.  The 
mother  died  before  the  daughter.  Held,  that 
so  much  of  the  3000/.  as  was  gi?en  to  the 
mother  was  not  well  appointed,  and  was  not 
disposed  of  by  tiie  daughter,  but  that  it  lapsed 
to  the  benefit  of  the  father's  residuary  legatees 

Eaium  V.  Appleford Page  9' 

3.  Where  a  testator  devises  and  bequeaths 
all  his  real  and  personal  estate  to  trustees, 
upon  trust  for  sale,  and  out  of  the  produce  to 
pay  certain  legacies,  and  directs  the  residue  to 
be  divided  between  certain  persons  named  in 
his  will :  On  failure  of  either  of  the  legacies 
by  lapse,  the  amount  of  it  sinks  into  the  resi- 
due, and  becomes  divisible  between  the  heir 
and  parties  entitled  in  distribution,  according 
to  the  proportions  which  the  real  and  personal 
estate  may  bear  to  the  whole  of  the  testator's 
property.    Suit  v.  Chattattay   425 

LIBEL. 

The  Christian  religion  is  a  part  of  the  law  of 
the  land.  The  old  and  new  testaments  are  so 
intimately  connected  together,  and  the  christian 
religion  is  so  clearly  founded  on  both,  that 
a  libel  on  the  old  testament  must  be  treated  as 
a  libel  on  the  Christian  religion,  and  is  there- 
fore punishable  at  common  law.  The  Queen 
V.  Hetherington  363 

LIMITATION   OP   REAL   ACTIONS. 

Where  a  person  is  in  possession  of  premises, 
but  does  not  appear  to  have  had  an  adverse 
possession  of  them,  he  cannot  rely  on  the  bare 
fact  of  possession  alone,  to  give  him  the  bene- 
fit of  the  statute  3  &  4  W.  4,  c.  27>  and  so  to 
exclude  the  parol  declarations  of  the  person 
who  first  let  him  into  such  possession.  Doe  d. 
Peytell  v.  Hungerton 11 

LUNATIC. 

A  lunatic's  servant  who  attended  him  many 
years  with  zeal  and  fidelity,  being  obliged  in 
consequence  of  his  own  age  and  infirmities  to 
resign  his  situation,  petitioned  for  an  allow- 
ance out  of  the  lunatic's  estate.  The  Lord 
Chancellor,  with  the  consent  of  the  lunatic's 
next  of  kin,  ordered  a  competent  sum  to  be  paid 
out  of  his  estate  to  the  petitioner  during  his 
life.  Ejt  parte  bright.  In  the  matter  of  Earl 
Cttrfftfort 282 

MANDAMUS. 

1.  Tn  a  case  arising  under  the  11  Geo.  2,  c. 
19, 8.  16  &  T7 ;  and  57  Geo.  3,  c.  52,  where  an 
order  of  justices  has  been  made  and  appealed 
from,  and  reversed  on  such  appeal  by  the 
judges  of  assize,  and  restitution  of  the  pre- 
mises has  been  directed,  the  Court  of  Queen's 
Bench  will  not  grant  a  mandamus  to  compel 
the  justices  of  the  peace  to  carry  such  order  of 
restitution  into  effect.  The  Queen  v.  TVrn/,  HI 

2.  Where  a  party  had  obtained  a  verdict  and 
judgment  against  a  company,  which  had  been 
incorporated,  and  had  authority  to  sue  and  be 
sued  ny  its  treasurer,  who  was  not  however  to 
l>e  personallv  liable,  but  could  not  obtaib  the 
fruito  of  his  judgment,  as  there  were  no  funds 
of  the  company ;  the  Court  of  Q.  B.  would 


calls,  but  left  the  party  to  his  ordinary  reme- 
dies on  the  judgment.  The  Queen  v.  The  DU 
rectors  of  the  Hctorh  Park  Company.  Pa^e  39? 

3.  Where  it  is  doubtful  whether  a  party  can 
in  a  case  affecting  the  crown  lands  have  a  man- 
damus  to  the  sovereuj^D,  or  to  the  commis- 
sioners of  woods  and  forests,  he  may  stiU  re- 
sort to  a  petition  of  right  for  his  remedy.  The 
Queen  v.  The  Steward  of  the  Manor  of  Rich- 
mond   362 

4.  Where  a  party  is  interested  in  certain 
matters  and  in  pursuance  of  his  right,  obtained 
a  writ  of  maneUtmus,  commanding  eertsin  par- 
ties to  do  certain  acts,  the  court  will  not  com- 
pel him  to  find  security  for  costs  ia  the  pro- 
ceedings by  mandamus,  on  the  groond  that  he 
is  poor,  and  that  certain  other  pertom  have 
induced  him  to  make  the  application  for  the 
mandamus.  Reg.  v.  Corporation  ^  Malms- 
bury 430 

MASTER  AND  SERVANT. 

Where  a  person  employs  another,  who  car- 
ries on  a  business  totally  different  from  that 
of  the  employer,  to  do  an  act  in  that  business, 
such  employment  does  not  constitute  between 
them  the  relation  of  master  and  servant,  so  as 
to  make  the  employer  liable  for  an  accident 
that  may  happen  in  the  course  of  the  employ- 
ment.   Miltegan  y.  ffedge  124 

MORTGAGE. 

1.  j4.  in  consideration  of  550/.,  conveyed 
certain  property  to  J3.,  and  B»  by  an  agree- 
ment of  even  date  promised  to  re-convey  the 
premises  upon  payment  to  him  of  the  said  sum, 
and  of  the  expences  of  the  conveyance,  within 
one  year  from  the  date  thereof,  he  taking  in  the 
meantime  the  rents  and  profits,  if  he  preferred 
the  same  to  interest  on  the  said  sum  ;  and  B. 
accordingly  entered  into  possession  of  the  pre- 
mises :  Held  *  that  the  transaction  was  a  sale. 

tfilliams  v.  Otcen 107 

2.  Cr.,  to  secure  a  debt  to  his  bankers,  granted 
to  them  a  mortgaire,  to  enure  to  them  and 
their  successors.  The  bankers  assigned  the 
debt  and  mortgage  to  C.  &  Co.,  other  banken, 
who  altprwaros  l»ecame  indebted  to  G.  for 
work,  &c.  G.  was  declared  a  bankrupt:  Held, 
that  C.  &  Co.  had  a  right  in  equity  to  set  off 
the  mortgage  debt  against  the  demand  by  (r.'s 
assignees  of  what  C.  &  Co.  owed  him.  Clarke 
v.Cort lOS 

NKGLXGBNCKk 

Where  j4.  commits  an  act  of  gross  negli- 
gence, and  B.  is  in  consequence  ininred ;  thoogb 
B.  partly  by  his  own  conduct,  which  conduct 
amounted  to  a  trespass  as  between  him  and 
A.,  assisted  in  occasioning  the  circumstances 
which  caused  the  injury :  Held  thai  j4.  could 
not  set  up  ^.'s  misconduct  as  an  answer  to  an 
action  for  damages  bronght  against  him  by  J. 
Whether  in  such  a  case  the  plaintiff  is  equally 
in  fault  with  the  defendant,  is  a  oneation  of 
fact  that  must  in  each  instance  be  left  to  the 
jury.    Lpnch  y.Nurden 429 

NOTICE  TO  QUIT.     , 

A  person  employed  bv  a  landlord  to  serve  s 
notice  to  quit,  went  to  the  honse  ofthe  tenant. 
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vaw  tbe  tenant's  wife,  and  gtve  her  a  paper, 
which  he  did  not  read  to  her,  bat  said  "  I  give 
you  a  notice  to  qait :"  Held^  a  sufficient  ser- 
vice  of  tbe  notice.    Smith  v.  Clnrke  .  .Page  61 

PARTMRR8HIP. 

1 .  A  bill  by  two  partners  in  a  joint  stock 
company,  on  bdialf  of  themselves  and  all  the 
other  partners,  except  defendants,  foranac 
count  against  other  partners,  may  be  sustained 
-without  praying  a  dissohition  of  (he  partner- 
ship, or  makinsr  all  tbe  partners  parties  thereto. 
fyalworth  w.  HoU    Page  298 

2.  Partners  for  building  houses;  one  pro- 
posed a  buiiding,  the  other  objected,  tbe  former 
employed  a  third  person,  and  in  bu  name  ob- 
tained ftom  the  partnership  a  lease  of  the 
ground,  and  erected  the  proposed  building, 
concealing  the  facts  from  his  partner.  Held, 
that  tliis  partner  was  entitled  to  share  in  the 
profits  of  the  building.  Stmter  v.  Bowden  378 

3.  A  creditor's  suit  may  be  instituted  against 
the  petvonal  representatives  of  two  deceased 
partners,  and  one  bill  will  be  sufficient  to  ob- 
tain  the  admininistration  of  the  assets  of  both, 
although  one  of  them  may  have  been  also  a 
partner  in  another  firm.    Browne  v.  Douglas 

PLBADIN08.  92 

1.  Where  a  suit  is  instituted  by  a  creditor 
against  the  personal  representative  of  bis 
debtor  for  the  purpose  of  having  the  usual  ac- 
counts taken,  and  the  deceased's  estate  ad- 
ministered,  he  cannot  make  a  person  a  defen. 
dant  to  such  suit  upon  the  mere  allegation  of 
his  having  been  in  partnership  with  tbe  de. 
ceased,  vnthont  proving  the  partnership.  Bar- 
tmmy.  Buttrum  282 

2.  If  a  defendant  plead  thestat.  3  &  4  W.  4, 
c.  27,  in  answer  to  a  bill  of  discovery,  the  facts 
alleged  by  him  in  answer  to  the  plaintifi''? 
case  must  be  in  strict  accordance  with  the  re- 
quisitions of  tbe  statute,  otherwise  tbe  plea  can- 
not be  sustained.    Ckaduficke  v.  BrtHulfeood  2/ 

3.  To  a  bill  to  impeach  a  security  upon  an 
estate  which  has  been  devised,  all  the  parties 
beneficially  interested,  however  numerous, 
must  be  joined  in  the  suit,  or  a  plea  will  be 
allowed  for  want  of  parties.  If  separate  pleas 
are  put  in  by  the  same  solicitor  for  two  parties 
on  the  same  ground,  tbe  costs  of  one  only  will 
be  allowed.     Ttarbuck  v.  ff^oodcock 110 

4.  If  a  plaintiff,  seeking  to  have  conveyances 
of  his  estate  set  aside  on  tbe  ground  of  fraud, 
make  it  a  part  of  tbe  prayer  of  his  bill,  that  he 
should  also  he  at  liberty  to  redeem  a  mortgage 
relating  to  the  same  estate,  he  must  make  all 
persons  interested  in  the  equity  of  redemption 
parties  to  the  suit.  Secus  if  he  had  only  stated 
the  mortgage,  without  praying  to  redeem. 
Henley  \,  Stone   172 

5.  Leave  to  amend  pleadings,  or  to  plead 
de  noffo,  being  matters  entirely  in  the  discretion 
of  the  court  which  heard  the  merits,  the  court 
of  Chancery  will  not  be  inclined  to  hear  an 
appeal  from  that  discretion.  CAadwicke  v. 
Broudwod 108 

6.  In  order  to  shew  that  a  distress  is  illegal 
because  made  upon  a  horse  which  was  in  the 
actual  care  and  use  of  the  plaintiff  at  the  time 
of  tbe  distress,  it  is  not  necessary  to  state  that 
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the  plaintiff  was  actually  riding  it  at  the  mo* 
ment  of  tbe  distress.  Field  /.  Adames .  Page  39 

7.  Where  there  is  a  demurrer  to  a  replica* 
tion,  a  rule  for  setting  aside  that  demurrer  on 
the  ground  of  its  being  frivolous,  ought  to  be 
drawn  up  on  reading  the  pleas  as  wefi  as  the 
other  pleadings  in  the  cause.  Hanee  v.  Ander- 
l^ Page    46 

8.  Case  in  which  it  was  held,  that  the  issue 
was  irregular,  it  not  noticing  the  alteration 
made  by  the  defendants.  Smith  i.  Jennings,  315 

POOR. 

1.  An  order  of  justices,  declaring  a  person 
to  be  chargeable  on  a  particuhu-  parish,  is  con- 
clusiTe,  if  not  duly  appealed  against.  Where 
such  an  order  was  made  and  then  a  second 
order  under  the  9  G.  4,  c.  30,  direc(ing  the 
payment  of  money  due  in  consequence  of  the 
chargesbility  previously  deckred,  the  pariah  in 
appealing  against  the  second  order  cannot  go 
into  any  evidence  to  impeachthe  first.  SemUe, 
relief  is  not  necessary  to  give  the  justices  juris- 
diction to  make  an  order  declaring  charge- 
ability.     The  Queen  v.  Holdworth  and  another 

«    .  395 

2.  A  pauper  settled  in  a  parish  died  in  a 
hospiUl  m  that  parish :  Ueld^  that  the  over« 
seers  of  the  parish  were  not  bound  to  bury  the 
body.  Qu€ere,  whether  there  is  a  general 
common  law  liability  on  the  part  of  overseen 
of  a  parish  to  bury  the  bodies  of  all  poor  per- 
sons having  a  settlement  in  the  parish,  who 
die  within  it.  The  Queen  v.  The  Governors  qf 
the  Poor  o^St.  George,  Hanover  Square     122 

3.  A  misapplication  of  tbe  funds  of  a  union 
by  one  of  tbe  paid  officers  thereof,  will  not, 
unless  such  misapplication  is  wilful,  bring  him 
within  the  terms  of  the  97th  section  of  the 
4  &  5  W.  4,  c.  76  ;  and  an  information  against 
him  founded  on  that  statute,  but  only  charging 
him  with  a  misapplication  of  the  union  without 
alleging  it  to  be  wilful,  cannot  be  supported. 
Carpenter  v.  Mason  and  another   12 

PRACTICE  (EQDITT). 

^  1.^  The  Court  of  Chancery  exercises  juris- 
diction over  commissioners  appointed  under 
an  inclosure  act.  A  demurrer  will  not  He  to  a 
cross  bill  at  the  instance  of  a  defendant  who  is 
a  party  to  the  original  suit,  relative  to  the 
same  matter.    Duheo/Bettt(rort  v.  Taulor  361 

2.  Where  the  parties  interested  in  proceed- 
ings  before  a  master  are  very  numerous,  and 
the  master,  pursuant  to  the  5Ut  order,  has 
divided  them  into  classes,  and  assigned  to  each 
class  a  separate  solicitor,  the  court  will  not, 
on  the  application  of  one  of  the  parties  who 
has  changed  his  solicitor,  interfere  for  the  pur- 
pose of  assuring  him  the  costs  of  his  new  soli- 
citor.   Day  V.  Crqfts 343 

3.  Where  the  master  has  made  his  certificate 
under  an  order  for  referring  a  solicitor's  bill 
for  taxation,  it  is  irregular  to  move  to  discharge 
the  order  of  reference,  and  for  the  master  to 
review  his  taxation,  in  the  event  of  any  objec- 
tion being  made  to  the  master's  mode  of  pro. 
ceeding.  The  proper  course  is  to  petition 
against  the  certificate.  Atiorn^  General  v. 
Nethercot , 123 

4.  The  suit  having  become  abated  by  death  of 
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the  sole  pkiatiff :  Held,  contrh  the  Fiee  Chan* 
ceilor,  that  the  ilefendaDt  was  entitled  to  an 
order  that  the  administrator  of  the  plaintiff 
shottld  revive  within  a  pfiven  time,  or  that  the 
bill  should  be  dismissed  without  costs.  Chad- 
wiek  w.  Dices. Page  1 S4 

PRACTJCB  (COHHON   LAW.) 

1.  Where,  on  the  execution  of  a  writ  of  dtS" 
tringyu,  it  appears  that  the  defendant  and  his 
wife  are  restdinfr  in  furnished  lod^infi^i^  the 
court  wi^l,  on  a  Return  of  nen  est  inventus  and 
nulla  btmd,  and  the  production  of  an  affidavit 
by  the  sheriff  *s  officer  stating  the  abore  facts, 
permit  the  plaintiff  to  enter  an  appearance  for 
4he  defendant  pursuant  to  2  &  3  W.  4,  c.  39, 
a,  3.     Thomas  v.  Furne^   367 

2.  If  a  plaintiff  Impruperly  enters  an  appear* 
«nce  for  a  defendant,  after  the  defendant  has 
-entered  one  for  himself,  and  afterwards  serves 
notice  of  declaration  on  the  defendant  himself 
in  the  county,  instead  of  his  attorney  who 
resides  there,  the  plaintiff's  proceedings  are 
irregular;  but  if  the  noiice  or  declaration  was 
•erved  on  the  17th  December,  it  is  too  late  to 
apply  in  the  middle  of  Hilary  Term  to  set 
aside  the  proceedings.  Aisager  v.  Crisp  366 
.  3.  In  order  to  ebtain  leave  to  enter  an  ap- 
pearance for  the  defendant  after  a  return  of 
non  est  inventus  and  nulla  hunU^  tlie  sheriff's 
return  is  not  of  itself  sufficient  for  ihat  pur- 
pose, but  otlier  evidence  must  be  given  as 
to  what  effort  has  been  made  to  execute  the 
process.     fFaite  v.  Cook    126 

4.  If.  it  appears,  on  applying  to  enter  an 
appearance  alter  a  writ  of  distringas  has  been 
tssuedy  that  it  is  impossible  to  execute  tbat 
writ  Iw  the  acts  of  the  defendant,  the  court 
•  %Till  allow  an  appearance  to  be  entered  for 
him.     ffishaw  v.  Brown   18/ 

6.  Where  in  replevin  the  defendant  pleads 
ihat  the  goods  and  chattels  in  the  dedaration 
mentioned  are  the  property  of  one  j4,  B.,  and 
are  pot  the  property  of  the  plaintiff,  such  plea 
will  not  give  him  the  right  to  begin.  Nicnolls 
v.Pean ,  29 

6.  On  an  application  for  a  distringas  it  is 
sufficient,  in  order  to  obtain  that  writ,  if  it 
appears  that  the  copy  of  the  summons  has  been 
left  at  the  fourth  call,  instead  of  the  third 
call,  if  there  have  been  four  calls.  Knotv, 
Knot 61 

7.  I f  a  notice  of  decluration  in  describing  the 
furm  of  action,  states  a  different  f(>rm  from 
that  mentioned  in  the  writ,  the  defendant  is 
authorised  in  moving  to  aet  aside  the  decla- 
ration as  well  as  the  notice.  Robinson  v. 
Evrington 47 

8.  On  a  motion  to  set  aside  au  inquisition,  a 
statement  of  the.  points  on  which  the  inquisi- 
tion is  objected  to  must  be  furnished  to  tlie 
other  side.  The  Queen  v.  The  York  and  North 
Midland  Railway  Companu    222 

9.  A  bankrupt  not  relieved,  when  he  has 
neglected  to  plead  hii  certificate.  Sharp  v. 
D'Jlmaine    62 

PRIBONBR. 

1.  Semble,  that  it  is  necessary  now  to  enter 
a  commitiur.in  charging  a  defendant  iuexecuiiun 
within  four  days  after  the  end  of  the  term  in 


which  the  defendant  is  bo  charged ;  eed^u^rre* 
Walls  v.  Green Pajj e  127 

2.  If  a  defendant  is  in  custody  at  the  suit  of 
a  third  person,  there  is  no  objection  to  a  plain* 
tiff  proceeding  la  the  ordinary  way  by  filing  his 
declaration,  and  serving  notice  of  its  fiHni;  nn 
the  defendant.    Boucher  v.  Roe  . . .  .Page  239 

3.  If  a  defendant  seeks  to  obtain  the  benefit 
of  the  48  G.  3,  c.  123,  he  will  not  be  entided 
to  it,  if  during  the  period  of  the  twelve  succes- 
sive calendar  months  ha  has  enjoyed  the  benefit 
of  the  rules.    Eiffe  w,  Jacob  ..• 253 

FROCB88. 

1.  If  the  copy  of  ^  writ  of  tSsiringus  is  irre- 
gular In  the  omission  af  the  tide,  it  only 
amounts  to  an  irregularicy,  although.  If  the 
omission  existed  in  the  original  writ  itself,  that 
might  render  that  instrument  a  nnllity.  QmiU 
tersv.  NeHjf    95 

2.  It  seens  that  the  new  writs  tssued  under 
1  &  2  Vict.  c.  110,  apply  to  cases  where  the 
order  of  court  souf^htto  be  enforced  under 
sec.  18  of  the  act  is  for  costs  only.  Wither' 
ington  V.Garry    223 

PROHIRITIOII. 

The  official  principal  is  at  common  law  the 
proper  person  to  Issu^  the  significavit,  as  the 
authority  for  the  xrantiog  of  a  writ  de  conta- 
mace  capiendo.  The  ecclesiastical  courts  are 
not  prevented  by  the  absence  of  the  party  from 
proceeding  in  the  suit  against  him,  where  the 
absence  Is  after  full  notice  the  voluntary  act  of 
the  party  himself.  A  description  of  a  contempt 
as  for  not  appearing  in  a  suit  for  church  rates  is 
sufficient.  The  court  of  Q.  B.  will  not  presume 
that  it  was  such  a  suit  as  that  the  ecclesiaatical 
court  had  no  jurisdiction  over  it.  Such  an  ob- 
tection  mu«t  be  shewn  by  the  party  impeaching 
the  proceedings*  An  allegation  in  a  writ  de 
contumace  capiendo,  that  **  before  our  said  lady 
the  Queen  at  Westminster,  the  said  writ  was 
delivered  of  record  to  the  sheriff,"  is  sufficieot 
under  the  6th  Eliz.  c.  23,  without  sayiosr, 
"opened  and  delivered."  The  Queen  v. 
Baiaes 1S4 

And  see  JuUy  y,Bnines 197,  218 

QUO  WARRANTO. 

The  rule  of  court  Mich.  T.  3  Vict,  requir- 
ing  that  at  the  time  of  moving  for  an  informa- 
tion in  the  nature  of  a  quo  warranto,  "the 
applicant  most  produce  an  affidavit,  declaring; 
that  the  application  is  made  at  his  instance  ai 
relator,"  must  be  strictly  complied  with.  The 
Queen  v.  hedges 51) 

RATI. 

1 .  A  private  act  of  parliament  vested  certain 
lands  in  an  incoiporfited  body  of  proprieton, 
for  the  purpose  of  maiutaing  a  cemetery,  and 
gave  them  the  iil>erty  of  eeliing  for  ever  for 
terms  of  years,  or  for  a  single  occasion,  the 
right  of  burial  in  their  buildings,  vaults,  or 
graves.  The  parish  in  which  the  cemetery  was 
situated,  rateo  the  proprietors  on  the  income 
derived  from  the  sale  of  the  perpetual  right  of 
burial :  Held,  that  the  rate  was  right,  fur  this 
was  the  sale,  not  of  an  interest  in  the  soil,  but 
of  a  mere  easement.  7'he  Queen  v.  The  Church^ 
tcardens^  ^c.  of  St,  Mary  Abbott,  Kensington, 
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S.  Tlielceeper  of  a  jidl  resided  within  iti  Emits. 
He  had  such  convenient  accomiDodatton  as  was 
necessary  for  the  discharge  of  hht  daties.  There 
was  a  garden  found  in  the  case  to  he  necesssrv 
to  the  health  of  the  prisoners,  but  from  which 
be  took,  the  frnii  and  the  flowers :  Held,,  that 
be  had  not  such  an  occupation  as  rendered  him 
liable  to  rate.    7*he  Queen  v^  Edwerd  Shepherd. 

na  PAIRS.  Page  253 

Where  a  property,  which  is  held  by  a  tenant 
for  life  without  impeachment  for  waste,  is 
aiiflered  to  go  to  decay,  the  Court  will  not 
throw  the  whole  burthen  of  the  repairs  on  the 
c«rpu»  of  the  estate,  but  will  direct  a  reference 
to  the  Master  to  ascertain  how  much  of  the 
expenditure  required  should  he  borne  by  each 
of  the  parties  entitled  to  the  respective  estates. 
Rkherde  v.  Macclesfield « 86 

ROAD. 

An  order  for  stopping  up  a  road,  made  under 
tbe  /)5  Geo.  3,  c.  68,  s.  2,  must  distinctly  state 
ikat  the  justices  have  on  view  stopped  up  a 
highway,  &c. :  any  expression  that  leaves  it 
doubtful  whether  their  order  was  made  on 
tbeir  own  view,  or  on  the  information  of  othert, 
is  insuflicient,  and  such  an  order  is  bad.  Tke 
Queen  v.  Jonee 30 

aBRVICB. 

1.  Where  it  is  proposed  to  make  absolute  a 
rule  to  compute  in  respect  of  a  service  on  a 
aervaiit,  it  must  be  shewn  that  that  servant  was 
employed  by  the  defendant.  Jamee  t.  ff^etU- 
dale 126 

2.  It  is  a  sufficient,  service  of  a  rule  to  com- 
pute, if  the  affidavit  states  it  to  have  been  ef- 
iected  on  a  female  who  was  in  the  habit  of 
receiving  messages  for  the  defendant,  the  ser- 
vice being  at  the  dwelliug-house  of  the  defen- 
dant.    Edwards  v.  Napier 126 

3.  Under  what  circumstances  the  Court  will 
allow  service  of  a  rule  to  compute  to  be  made 
on  oil  e  of  the  family  of  the  defendant.  fFeedon 
V.  Lipman 224 

8ETTLBHBNT. 

1.  An  estate  tail,  limited  by  marriage  articles 
to  the  first  and  other  son»  of  the  marriage, 
cannot  be  defeated  by  a  fine  of  the  settlor, 
although  no  settlement  was  executed  in  pur- 
tuanre  of  the  articles,  and  the  articles  con- 
tained certain  provisions  from  which  it  might 
be  inferred  tliat  the  settlor  was  to  have  a  power 
over  the  inheritance.  Trustees  appointed  by 
the  settlor's  will  are  bound  personally  to  ac- 
count to  the  first  tenant  in  tail  for  rents  re- 
ceived by  them.    Dnvies  v.  Dtwies 426 

2.  Making  a  provision  for  children,  though  a 
good  consideration  to  support  a  voluntary  set- 
tlement actually  completed,  is  not  such  a  con- 
sideration as  will  induce  a  Court  of  Er^uity  to 
interfere  for  the  purpose  of  carrying  into  enect 
any  parts  of  the  settlement  wliich  remain  in 
fieri,    Jefferys  v.  Jefferys 281 

SHERIFF. 

1.  Where  a  iheriflf  makes  a  return  to  a  writ  of 
fi  fa»\  it  is- not  sufficient  for  him -to  state  that 
the  defendant  has  so  barricaded  his  house  as  to 
render  it  impossible  for  him  to  ascertain  whe- 
ther there  are  any  goods  or  not  contained  in 
that  house,  and  that  he  is  unaware  of  any  other 


residence  within  the  bdliwick  in  which  other 
property  of  the  defendant  is  deposited.    Mnnk 

V.  Cass Page  2^h 

2.  Wliere  a  late  sheriflT  has  been  distrained 
in  the  sum  of  40#.,  rnd  it  is  sought  to  increase 
issues  against  him  for  not  executing  process, 
and  the  amount  for  which  it  is  so  proposed  to 
increase  issues  is  very  considerable,  the  Court 
will  not  grant  a  rule  for  that  purpose  absolute 
in  the  first  instance,  but  will  merely  grant  a 
rule  msi,    Afomns  v.  Smith 3^8 

8PBCIFIC  FBRFORBIANCB. 

1.  It  is  not  sufficient  to  make  a  surviving 
executor,  who  has  not  proved,  the  defendant 
to  a  bill  for  specific  performance  of  a  contract 
entered  into  by  the  testator,  ahhoiigb  it  may 
be  alleged  that  he  has  interfered  in  his  charac- 
ter of  executor  with  reference  to  the  matters 
of  such  contract,  but  an  actual  legal  repre- 
sentative of  the  testator  must  be  brought  be- 
fore the  Court  i  and  even  with  such  a  repre- 
sentative specific  performance  will  not  be 
decreed  after  a  great  lapse  of  time  without 
any  proceedings  taken  to  enforce  the  contract. 
Raynef  v.  Green  ;  Same  v.  Spencer    ....    26 

2.  A  purchaser  is  entitled  to  a  reference  to 
ascertain  whether  a  contract  cun  be  fulfilled, 
though  it  may  appear  that  certiiiiv  perscH»s 
having  charges  upon  the  property  refuse  to 
concur.  If  a  df posit  is  paid  into  the  bands  of 
the  srlii'ftor  of  the  vendor,  he  is  not  jasttfied 
in  parting  with  it  at  the  request  of  the  vendor, 
even  towards  discharge  of  inctttiit>rances,  but 
is  at  all  times  liable  to  be  called  upon  to  pay 
the  amount  of  it  into  Court.  iViggins  v. 
Lord 251 

3.  A  purchaser  of  scrip  certificates  in  a  joint 
stock  company  created  by  act  oi  parliament, 
who  has  not  signed  any  contract,  but  merely 
paid  a  sum  of  money,  cannot  be  compelled  so 
pay  up  any  calls,  or  to  indemnify  the  person 
of  whom  he  purchased  against  any  claims  upou 
the  company,  if  his  purchase  were  made  be- 
fore the  passing  of  the  act  by  which  the  com- 
pany was  Bubticquently  incorporated.  Jackson 
V.  Cocker 379 

4.  A  mortgagor  is  not  a  necessary  party  to 
a  conveyance  on  sale  by  mortgagee  having  a 
power  of  sale  in  his  mortirage  deeds,  nor  is  it 
a  sufficient  objection  to  the  completion  of  a 
purchase  from  such  a  mortgagee  that  cUims 
are  made  by  the  mortgagor  which  might  pre- 
vent the  delivery  of  possession,  but  if  any 
doubt  exists  upon  the  point,  the  Court  will 
order  a  reference.    ^Uen  v.  Martin 314 

STAMP. 

A  lease  was  executed  by  the  agent  of  /f,\ 
and  some  time  afterwards  it  was  discovered 
that  there  u  as  a  mistake  in  it.  This  mistake 
was  rectified,  and  A,  in  person  then  re-exe- 
cuted the  lease  by  drawing  a  dry  pen  over  her 
name,  and  delivering  it  in  the  usual  manner: 
Held,  that  this  second  was  the  onlv  valid  exe- 
cution,  and  that  no  fresh  stamp  was  necessary 
to  make  the  lease  available.  Di:eon  v.  Tkompm 
son 380 

TAXATION, 

Tlic  master's  allocatur,  made  on  a  taxation 
pursuant  to  a  judge's  onicr  for  the  change  of 
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w  attorney.  Is  not  bindinr  as  ao  estoppel  on 
the  attorney  in  an  action  for  hU  costs,  so  as  to 
preclude  hi  in  from  claiming  a  greater  amount 
than  the  sum  allowed,  where  the  defendant  in 
an  action  for  those  costs  has  not  pleaded  the 
aliocatur.    Beck  v.  Cieaver Page  175 

TITHB8. 

Timber  trees  (oak)  of  twenty  year's  growth 
and  upwards,  nof'^rowiog  from  acorns,  but 
from  tne  stools  of  old  trees,  formerly  cut  down, 
are  not  liable  to  the  payment  of  tithes.  Fond 
V.  Raester,  4  M.  &  S.  130  j  Chicheeter  w.  SheU 
den.  Turn.  &  R.  245 ;  and  Eveiu  v.  Rowe,  1 
M'Clel.  &  Y.  577>  rerersed.    Lozen  w.  Pryce, 

TRIAL.  140,  169 

1.  If  a  sheriff's  notes  cannot  be  procured 
in  time  to  move  for  a  new  trial  ivithin  the  time 
limited  by  the  practice  of  the  Court,  a  special 
application  should  be  made  for  further  time ; 
it  not,  the  motion  cannot  be  made.  ^UliamM 
v.  Andrewi 239 

2,  The  Court  will  grant  a  rule  mil  requiriug 
the  defendant  to  make  absolute  his  rule  for  a 
new  trial,  where  the  plaintiff  is  willing  that  a 
new  trial  shall  be  had.     Douglas  v.  Howe    62 

2.  Where  a  plaintiff  elects  to  be  nonsuited, 
he  cannot  afterwards  move  for  a  new  trial  of 
the  cause.    Barnee  v.  IVightman 48 

TRUSTBBS. 

1.  Where  trustees  will  be  held  responsible, 
although  they  may  have  acted  with  the  concur- 
rence of  the  only  party  ostensibly  entitled. 
Rogere  Y,  Aihcro/t   , 10 

2.  Circumstances  under  which  it  was  held, 
on  a  biU  filed  by  an  incumbent,  that  the  bishop 
being  placed  by  the  act  of  parliament  in  the 
position  of  a  trustee  to  check  the  terms  of  a 
Joan,  and  the  expenditure,  could  not  in  equity 
be  the  purchaser,  and  the  annuity  in  question 
was  set  aside.    Greenlaw  v.  King 235 

YBNDOR  AND  rURCUABBR. 

If  a  purchaser  have  taken  possession  of,  or 
exercised  acts  of  ownership  over,  an  estate  for 
which  he  has  contracted,  the  Court  will^  upon 
motion,  even  before  answer,  order  him  to  pay 
into  Court  the  amount  of  his  purchase  money. 
Stevenson  v.  Burgess 200 

WARRANT  OF  ATTORNBT. 

1.  The  Court  will  not  grant  a  rule  absolute 
In  the  first  instance  for  judgment  on  an  old 
warrant  of  attorney,  more  than  twentv  years 
old,  merely  on  the  ground  that  the  defendant 
has  acknowledged  the  debt  for  which  the  war- 
rant of  attorney  was  given  to  be  due.  Nicholas 
Y.  Merit 31 

2.  In  order  to  obtain  leave  to  sign  judgment 
•on  an  old  warrant  of  attorney,  an  affidavit  by 
the  attesting  witness  must  be  produced,  or  a 
satisfactory  reason  given  for  its  non-produc* 
tion.    Cope  ^.  Lea  126 

3.  Where  there  is  no  person  known  to  the 
pluntiff,  who  is  in  privity  with  the  defendant, 
on  whom  a  rule  msi  can  be  served,  the  Court 
will  permit  the  service  to  be  treated  as  suffi- 
cient, if  effected  on  the  landlady  of  the  house 
in  which  the  defendant  lodges.  fFortham  v. 
Tuck 398 

4.  Under  spedal  circumstances  the  Court  will 
allow  judgment  to  be  signed  on  the  copy  of  a 


warrant  of  attorney,  it  appearing  that  the  de- 
fendant has  obtained  possession  of  the  original^ 
and  will  not  deliver  it  up.  fTortkingioM  v. 
ffort king  ton ^ Page  365 

WILL. 

1 .  Parol  evidence  is  admissible  to  shew  that 
the  testator  had  mutaken  the  name  of  the 
father  of  his  intended  devisee ;  and  if  the 
court  is  capable  of  forming  a  satisfactory  con^ 
elusion  from  the  facts  adduced,  jt  will  not 
direct  an  issue.    Blundell  v.  Gladstone   . .  456 

2.  A  devise  to  trustees  upon  trnst  to  accu- 
mulate for  21  years  from  the  death  of  the  tea. 
tator  is  to  be  calculated,  for  the  purposes  of 
accumulation,  from  the  day  after  the  death  of 
the  testator.    Gorst  w,  Lowndee   220 

3.  The  words  **  my  esUte,*'  will  pass  a  fee, 
unless  clearly  restrained  by  some  other  words, 
or  unless  manifestly  used  to  describe  the  local 
sitottion  of  the  property,  and  not  the  divisor's 
interest  in  it.    Doe  d.  Lean  v.  Lean  ....  442 

4.  Where  a  testator  makes  a  bequest  to  his 
widow,  with  a  restraint  against  her  marrying 
again,  but  without  any  devise  over,  the  condi- 
tion is  ineffectual.  A  direction  that  certain 
coins  and  badges  shall  be  kept  in  the  family  is 
void  for  uncertainty.   Penn  v.  M*Enernep  394 

5.  Circumstances  under  which  it  was  held, 
that  the  gift  of  chattels,  for  the  use  of  the 
first  tenant  in  tail  of  the  age  of  21,  was  void 
for  remoteness,  and  that  they  vested  absolutely 
in  fi.,  who  also  took  the  residue  as  being  the 
person  entitled  in  possession  to  the  mansion* 
honse  at  testator's  death.  Attempts  to  obtain 
the  opinion  of  the  courts  on  points  in  a  cause 
before  it  \a  brought  t<i  a  state  to  be  regularly 
heard,  disapproved  of.  Motson  v.  I66otson  316 

W1TNBS8. 

1.  The  court  will  not  order  the  examination 
of  a  witness  de  bene  esse,  unless  the  affidavit  in 
support  of  the  application  state  precisely  the 
point  to  which  the  evidence  relates,  and  that 
the  party  proposed  to  be  examined  is  the  only 
witness  who  can  speak  to  it.  Christian  v, 
Nayhr  300 

2.  An  attachment  will  not  be  ^p-anted 
against  a  witness'who  refuses  to  give  evidence, 
unless  a  reasonable  sum  be  tendered  for  the 
expenses  as  well  of  returning  from  the  place 
of  trial  as  of  going  to  and  staying  at  such 
place.    Newton  v.  Harland    14 

3.  A  motion  to  examine  a  witness  de  heme 
esse  must  be  founded  on  affidavits,  which  sute 
with  precisiim  the  facts  to  which  the  exami- 
nation is  to  be  limited,  and  Uiat  the  witness 
proposed  to  be  examined  is  the  sole  witness. 
Such  a  motion  cannot  be  made  e»  parte^ 
Hope  V.  Hope 221 

4.  In  order  to  bring  a  witness  into  con- 
tempt for  not  obeying  a  subpeena  ad  testifl* 
canaum,  it  must  appear  that  the  writ  required 
him  not  only  to  attend  on  a  particular  day, 
but  from  thence  from  day  to  day.  Fangkton 
v.Brine 176 

5.  Where  a  witness  is  subpwnaed,  it  seems 
that  the  amount  of  his  expences  need  not  ba 
tendered  to  him  at  the  time  of  serving  the  writ. 
fFkitlawv.  Grant 31 
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